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In  this  voltime  the  series  of  reports  of  political  trials  arising 
out  of  the  events  of  the  year  1848  is  continued  and  completed. 
From  the  large  collection  of  reports  of  English  trials  during 
this  year  preserved  in  the  Treasury  Solicitor's  Library,  only 
the  more  important  have  been  selected  for  publication  in  full. 

The  present  volume  altso  contains  a  number  of  cases  of 
constitutional  interest  decided  between  the  years  1848  and 
1850.  The  materials  made  use  of  are  stated  at  the  end  of 
each  report 

As  already  observed,  the  Committee  are  in  no  way  respon- 
sible for  the  statements  contained  in  any  of  the  cases;  and 
they  were  not,  in  their  choice  of  trials  to  be  printed  in 
full,  guided  by  any  opinion  which  they  might  entertain  as 
to  the  conclusions  arrived  at  by  either  judge  or  jury  on  any 
occasion. 

Jcmuary  1896. 


Digitized  by 


Google 


Tl 


TABLE  OF  CONTENTS. 


The  Qubbn  against  Sbqth  O'Brien:  Page 

Trial  of  VnUiam  Smith  (yBkien,  BLP.,  for  High  Tr6«80ii,  at  the  Cloomd  Spedal  Com- 
missioiiy  before  Blaokburne,  L.GJ.,  Doherty,  C.J.,  and  Moore,  J.,  September  21flt, 
1848,  and  the  following  days  .......        i 

Prooeedingfl  in  the  Court  of  Queen'a  Bench,  Ireland,  before  Blackbume,  L.C.J., 
Oampton,  Perrin,  aod  Moore,  J  J.,  on  Writ  of  Error,  November  Slst,  28nd,  28rd, 
and  24th,  1848,  aod  Jan.  16th,  1849  -  -  -  -  -  -    381 

Judgment  of  the  Hoose  of  Lords  on  Writ  of  Error,  May  11th,  1849       ...    875 

The  Queen  against  Dowling  : 

Trial  of  William  Dowlinf  for  Treason  Felony,  at  the  Central  Criminal  Court,  before 

Erie  and  Williams,  fj.,  September  2flnd  and  28rd,  1848      -  -  -    881 

The  Queen  against  Cuffby  and  othebs: 

Trial  of  William  Cuffey,  Thomas  Fay,  and  William  Laoy  for  Treason  Felony,  at  the 
Central  Criminal  Court,  before  Piatt,  B.,  and  Williams,  J.,  September  25th,  1848, 
and  the  following  days         ........    457 

The  Queen  against  Gumming: 

Proceedings  in  the  High  Court  of  Justiciary,  Edinburgh,  on  an  indictment  against  James 
Cumming  for  l^son  Felony  and  Seditious  Conspiracy,  November  7th,  1848, 
present — ^Lord  Justice-Clerk  Hope  and  Lords  Muckenxie  and  Medwyn ;  and 
November  9th,  1848,  present — ^liord  Justice-Clerk  Hope,  and  Lords  Mackenaie, 
Moncreiff,  Medwyn,  Cockburn,  and  Wood  -  ...  .  .  .    435 

The  Queen  against  Grant,  Banken,  and  Hamilton: 

Trial  of  John  Grant,  Henry  Rauken,  and  Robert  Hamilton,  before  the  High  Court  of 
Justiciary,  Edinburgh,  present — ^Lord  Justice-Clerk  Hope  and  Lords  Moncreiff 
and  Medwyn,  for  Conspiracy  and  Sedition,  November  18th,  14th,  and  15th,  1848  -    507 

Proceedings  on  motion  for  sentence  before  Lord  Justice-Clerk  Hope,  and  Lords 
Maokenxie,  Moncreiff,  Medwyn,  Cockburn,  and  Wood,  November  18th  and  25th, 
1848  -       '     -  -  -  -  -  -  -  .  -    585 

The  Queen  against  Fbancis  O'Donnell  and  othebs: 

Trial  of  Francis  O'Donnell,  Joseph  Cuddy,  Matthew  Somers,  Robert  Hopper,  Edward 
Murphy,  James  O'Brien,  Martin  Boshell,  George  Smyth,  and  Peter  Herbert  Dela- 
mere  for  a  Seditious  Conspiracy,  at  the  Liverpool  Winter  Assises,  befoie  Erie,  J., 
December  11th,  12th,  and  18th,  1848  -  -  -  -  -  -    687 

The  Queen  against  Bankin  and  others: 

Trial  of  Thomas  Rankin  and  others  for  a  Seditious  Conspiracy  and  Unlawful  Assembly, 
at  the  Liverpool  Winter  Assises,  before  Alderson,  B.,  December  18th,  19th,  and 
20th,  1848 711 

The  Queen  against  Charles  Gayan  Dufft: 

Piooeedings  against  Charles  Gavan  Duffjr  on  four  Indictments  for  Treason  Felony,  at 
the  Auffust  Sessions  of  the  Commission  Court,  Green  Street,  Dublin,  1848,  before 
Pigot,  C.B.,  and  Pennefather,  B. ;  at  the  October  Sessions  before  Torrens  and 
Crampton,  JJ. ;  at  the  December  Sessions  before  Perrin,  J.,  and  Richanls,  B. ; 
and  at  the  Febniary  Sessions,  1849,  before  Ball,  J.,  and  Lefroy,  B. .  -  -    795 

Trial  before  Ball,  J.,  and  Lefroy,  B.,  February  14th,  1849,  and  the  following  days         -    858 


Digitized  by 


Google 


Vll 


TABLE  OF  CONTENTS-rofi/tntieif. 


In  re  John  Crawford: 


P*^ 


978 


Proceedings  in  the  Court  of  Queen's  Bench  on  Habeas  Corpus  to  disduuve  prisoner 
committed  for  contempt  by  the  Court  of  Chancery  in  the  Isle  of  Man,  before 
Patteson,  Coleridge,  and  Erie,  JJ.,  April  80th,  1849  -  -  -  -    961 

In  re  Bedard: 

Proceedings  before  the  Judicial  Committee  of  the  Privy  Council,  on  petition  from 
Canada,  in  re  Justice  Elf  ^  Bedard,  as  to  a  grant  of  precedence  by  the  Crown, 
July  2nd,  1849 

The  Queen  against  Granateixi  : 

Trial  of  Prince  Granatelli  and  others,  on  the  prosecution  of  the  Sicilian  Minister,  Ibr  a 
breach  of  the  Foreign  Enlistntent  Act,  59  Oeo.  8.  c.  69.,  in  fitting  out,  Ac.,  die 
S.8.  Bombay,  at  the  Central  Criminal  Court,  before  Coltman  and  Maule,  JJ., 
July  5th,  6th,  and  7th,  1849    -        -  -  -  -  -  -  -    979 

The  Queen  against  Manning: 

Proceedings  in  the  Court  for  Crown  Cases  Reserved,  as  to  the  claim  of  an  alien-bom 
woman  married  to  a  natural -bom  British  subject,  to  be  tried  by  a  Jury  de  wiedUiate, 
before  Wilde,  C.J.,  Pollock,  C.B.,  Bolfe,  B.,  Coleridge,  J.,  Cresswell,  J.,  and 
Piatt,  B.,  November  7th,  1849         .......  loM 

HOULDEN  AGAINST   SmITH  : 

Judgment  of  the  Court  of  Queen's  Bench  in  an  action  of  trespass  against  a  County 
Court  Judge  for  exceeding  his  jurisdiction,  before  Patteson,  Coleridge,  and  Wight- 
man,  J  J.,  January  19th,  25th,  and  Febmary  26th,  1850      ....  1089 

King  op  the  Two  Sicilies  against  Willoox  and  others: 

Proceedings  in  the  Court  of  Chancery  in  a  suit  commenced  by  the  King  of  the  Two 
Sicilies  to  obtain  delivery  of  the  s.8.  Bombay,  alleged  to  haye  been  purchased  with 
monies  abstracted  from  the  Royal  Treasury  by  rebellious  subjects,  before  Shad- 
well,  y.C,  on  demurrers  to  bill,  January  28th  and  Febmary  7Ui,  1850,  and 
April  28rd  and  May  24th,  1850,  and  before  Lord  Cranworth,  Y.C,  on  oljeetion  to 
die  defendants'  answers,  January  81st,  1851  ..... 

Gorham  against  the  Bishop  of  Exeter: 

Proceedings  in  the  Court  of  Queen's  Bench,  on  motion  of  a  prohibition,  as  to  the  appeal 
from  the  Archbishops'  Courts  in  cases  touching  the  Crown,  before  Lord  Campbell, 
L.C.J.,  Patteson,  Wightman,  and  Erie,  JJ.,  April  15th  and  25th,  1850       -  -  1071 


1049 


APPKNDrX   A. 


Beg.  V,  BheU  and  others— Sedition  and  TJn- 

lawfVil  AsBsmbly       ....  1067 
Be^.v.K'lUnuB- High  Treason  -  10S7 

Beg.  V.  O'Donohue— High  Treason      -         •  1091 
Beg.  V,  Mei«her-High  Treason  -  1092 

Beg. «.  XuUina— Treason  Pelony  •  1110 

Beg. «.  Mantle— Sedition— Unlawful   Assem- 
bly—Conspiraoj       ...         -  1116 
Beg.  V.  Ralph  and  others— Seditious  Con- 
q>incgr  uid  Riot       ....  iiis 


Pice 
Reg.  V.  Ratelifle  and  Oonstuitine --Wilful 

Murder USS 

Reg.  «.  Constaatine  and  others— Treason 

Felony  -1187 

In  re  Lord  Harlegr— Privilege  of  Peen^ie  - 1199 
In  rt  Mercy  Catherine  Newton— Tdony— 

Discharge  of  Juiy— New  Trial  -  •  UW 
Reg.  V.  Hamilton— Firing  at  the  Queen  -  U80 
In  r$  Belson— Jenej— Habeas  Corpus         •  USS 


Digitized  by 


Google 


Digitized  by 


Google 


1]  The  Queen  against  Smith  O'Brien,  1848.  [2 

THE  QUEEN  against  SMITH  O'BRIEN. 


Trial  of  Willtam   Smith  O'Brien,  M,P.,  for  High  Treason  at   the 
Clonmel    Special    Commission,    before  Blackburne,    L.C.J.,(a) 

DOHERTr,     C.J.,    AND     MoORE,    J.,   SEPTEMBER    21,     1848,    AND     THE 

following  days. 


Proceedings  in  the  Court  of  Queen's  Bench,  Ireland,  before 
Blackburne,  L.C.J.,  Crampton,  Perrin,  and  Moore,  JJ.,  on 
Writ  of  Error,  Nov.  21,  22,  23,  24,  1848,  and  Jan.  16,  1849. 
(Reported  in  3  Cox  C.C.  360.) 

Judgment  of  the  House  of  Lords  on  Writ  of  Error,  May  11, 1849. 
(Reported  in  2  H.L.  465.) 

High  trea8on.(6)  The  prisoner  was  indicted  for  high  treason,  hy  levying  war  against  the  Queen 
in  Tipperary  between  July  17th  and  80th,  1848,  as  hereinafter  described,  and  by  compassing  to 
raise  insurrection,  and  subvert  the  government,  and  put  the  Queen  to  death.  Verdict,  guilty  of 
treason  by  levying  war. 

Held  by  the  House  of  Lords,  affirming  the  judgment  of  the  Ck>urt  of  Queen's  Bench,  Ireland — 

1.  Treason — Levying  war  in  Ireland — 25  Edw.  S.~^Poynmg*8  Law,  10  Hen.  7.  c.  22. 

Levying  war  in  Ireland  is  treason  within  the  words  *'  levy  war  against  the  king  in  his 
realm/'  of  the  statute  of  2.5  Edw.  3.,  acts  which  are  treason  in  England  under  that 
statute  having  been  made  treason  in  Ireland,  if  committed  there,  by  Poyning's  Law, 
10  Hen.  7.  c.  22.,  which  provided  that  the  statutes  late  made  within  the  realm  of  England 
concerning  the  public  weal  should  be  good  and  effectual  within  the  land  of  Ireland. 

2.  Lists  of  witnesses  andjurors — 7  Ann.  c.  21.  j  57  Geo.  8.  c.  6.  ss.  1-4 ;  11  ^  12  Vict.  c.  12.  ss.  1,2. 

It  was  claimed  for  tibe  prisoner  that  the  British  statute,  7  Ann.  c.  21.  giving  prisoners  in 
treason  trials  a  copy  of  the  indictment  and  a  list  of  witnesses  and  jurors  ten  days  before 
trial  had  been  extended  to  Ireland  by  57  Geo.  S.c.  6.  s.  4,  or  by  11  &  12  Vict.  c.  12.  s.  2. 

The  English  statute  of  25  Edw.  3.  made  it  treason  when  a  man  doth  compass  or  imagine 
the  death  of  the  King,  and  is  theretif  provably  attainted  of  open  deed. 

This  statute  was  extended  to  Ireland  by  Foyning's  Law,  10  Hen.  7.  c.  22. 

The  British  statute,  7  Ann.  c.  21.  provided  that  prisoners  indicted  for  treason  should  have 
a  copy  of  the  indictment,  and  a  list  of  witnesses  and  jurors  ten  days  before  trial. 

The  temporary  British  statute,  36  Geo.  8.  o.  7.  s.  1,  made  perpetual  by  57  Geo.  S.  c.'6.  s.  1, 
made  it  treason  if  anyone  should  compass,  imagine,  &c.,  death  or  destruction,  or  any 
bodily  harm  tending  to  death  or  destruction,  8cc.,  of  the  King,  or  to  deprive  or  depose 
him,  &c.,  or  to  levy  war  against  him,  &c.,  and  such  compassing,  &c.,  should  express, 
utter,  or  declare,  by  publishmg  any  printing  or  writing,  or  by  any  overt  act  or  deed. 

S.  4.  of  57  Geo.  3.  c.  6.  provided  that  persons  indicted  for  treasons  made  or  declared  by 
that  statute  should  be  entitled  to  the  benefit  of  7  Ann.  c.  21.,«ave  in  charges  of  com- 
passing the  King's  death,  where  the  overt  act  alleged  was  a  direct  attempt  against  the 
person  of  the  Sovereign. 

The  Treason  Felony  Act,  1848,  11  &  12  Vict.  c.  12.,(c)  repealed  all  the  provisions  of 
36  Geo.  3.  c.  7.  and  67  Geo.  8.  c.  6.  save  the  provisions  therein  recited  affecting  direct 
attempts  against  the  person  of  the  Sovereign,  which  unrepealed  provisions  it  extended  to 
Ireland.     Held:— 

On  an  indictment  in  Ireland  for  compassing  the  Queen's  death,  where  the  overt  act  alleged 
was  not  a  direct  attempt  against  the  person  of  the  Sovereign,  the  prisoner  could  not 
claim  the  benefit  of  the  British  statute,  7  Ann.  c.  21,  by  virtue  of  57  Geo.  S.  c.  6.  s.  4, 
or  of  1 1  &  12  Vict.  0.  12.  s.  2(d),  because 

(a)  Afterwards  Lord  Chancellor  of  Ireland. 

(6)  The  fullest  account  of  the  events  which  gave  rise  to  this  trial  is  to  be  found  in  Sir  Charles 
Gavan  Durfy's  "  Young  Ireland,"  Part  II.,  or  "  Four  Years  of  Irish  History,  1845-40  "  ;  See  also 
Ann.  Reg.,  Hist.  94  ;  Walpole's  History  of  England,  vol.  4,  p.  333;  McCarthy's  History  of  Our 
Own  Times,  vol.  2,  p.  29  ;  Townsend's  State  Trials,  p.  474 

(c)  See  6  St  Tr.  N.S.  599  n. 

Id)  The  provisions  of  7  Ann  c.  21.  are  now  extended  to  Ireland  by  17  &  18  Vict.  c.  26.,  "  An 
Act  to  aaaimilate  the  law  and  practice  in  cases  of  high  treason  in  Ireland  to  the  law  and  practice 
existing  in  cases  of  high  treason  in  England." 
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(I)  67  Geo.  3.  c.  6.  ss.  1-4,  perpetuating  the  British  statute,  36  Geo.  3.  c.  7.  did  not,  when 
pa88ed,  extend  to  Ireland. 

(2^  S.  4  of  57  Geo.  3.  c.  6.  was  not  among  the  provisions  of  that  statute  extended  to 
Ireland  by  il  &  12  Vict.  c.  12.  s.  2. 

(8)  Even  if  it  were,  the  only  provisions  so  extended  to  Ireland  by  11  &  12  Vict.  c.  12.  s.  2, 
were  such  as  related  to  direct  attempts  against  the  person  of  the  Sovereign,  an  offence 
for  which  the  prisoner  was  not  indicted. 

Quaere,  whether  the  wrongful  omission  to  famish  the  prisoner  with  a  copy  of  the  indict- 
ment together  with  lists  of  the  witnesses  and  jurors  ten  days  before  trial  could  be  raised 
by  way  of  plea  on  the  record. 

3.  Caption. 

A  caption  setting  forth  that  an  indictment  was  found  at  a  special  sessions  of  Oyer  and 
Terminer  and  General  Gaol  Delivery  before  three  judges  "  nominated  and  appointed  "  to 
inquire  into,  hear,  &c.,  by  virtue  of  a  commission  under  letters  patent  directed  to  them 
**  and  others  in  the  said  letters  named,"  was  not  bad  for  not  showing  that  the  commission 
was  joint  and  several. 
By  Champton,  J., — 

The  Court  has  power  to  amend  a  formal  error  made  by  the  officer  of  the  Court  in  drawing 
up  the  caption. 

4.  Peremptory  Challenges  in  Ireland —  Treason — 9  Geo.  4.  c.  54.  s.  9. 

9  Geo.  4.  c.  54.  s.  9,  restricting  persons  "  arraigned  for  treason,  or  murder,  or  for  other 
felony  *'  in  Ireland  to  twenty  peremptory  challenges,  applies  to  high  treason  as  well  as 
petit  treason. 

5.  AUocutus. 

The  record  having  averred  that  the  prisoner  had  been  called  upon  to  say  why  the  Court 
should  not  proceed  "  to  jadgmeot"  against  him,  instead  of  "  to  judgment  of  death,"  or 
"  to  judgment  and  execution,"  such  form  of  allocutus  was  sufficient. 
Ruled  at  the  trial  by  Blaekbume,  L.C.J.,  Doherty,  C.J.,  and  Moore,  J. — 

6.  Evidence* 

On  an  indictment  for  levying  war  and  compassing  to  subvert  the  goyemment  and  put  the 
Queen  to  death,  speeches  made  several  months  before  the  alleged  levying  of  war  were 
held  admissible  to  show  the  intention  with  which  war  was  levied. 

Documents  found  upon  the  prisoner  at  the  time  of  arrest  held  admissible  against  him  ; 
also,  documents  found  in  a  locked  portmanteau  belonging  to  him,  of  which  the  police 
obtained  possession  by  his  instructions  after  his  arrest,  but  which  had  been  out  of  his 
possession  and  control  for  some  days  before  coming  into  the  hands  of  the  police. 

The  Court  refused  to  make  an  informer  disclose  the  name  of  the  person  who  had  given 
him  certain  information,  the  informer  having  stated  that  to  answer  the  tjuestion  would 
expose  such  person  to  the  risk  of  assassination. 

7.  Applications  to  inspect  jury  panel,  and  to  ballot  for  jury,  refused,  pp.  19,  42. 

8.  Challenges  to  the  array — Religion  qf  Jurors,  p.  20. 

9.  Prisoner  invited  to  address  the  jury  in  trecuon  cases  after  his  counsels*  speeches,  p.  276. 
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OLONMEL  SPE0IA.L  COMMISSION. 

Before  Bla-ckburne,  L.O.J. ,  and  Doherty, 
C.J.,  and  Moore,  J. 

Thurfiday,  September  21,  1848. 

The  Special  Commission  having  been 
read — 

Blackburne,  L.C.J.,  delivered  the  fol- 
lowing charge  to  the  grand  jury,  in  which 
the  events  which  necessitated  the  Special 
Commission  are  referred  to. 

My  Lord  Suirdale,  and  gentlemen  of 
the  Orand  Jury  for  the  county  of  Tipper- 
ary,  J  feel  assured  that  you  participate  in 
my  feeling,  and  in  that  of  every  person 
who  has  the  peace  and  happiness  of  the 
country  sincerely  at  heart,  in  the  regret, 
that  Her  Gracious  Majesty  has  now,  after 
the  lapse  of  bat  a  few  months,  found  it 
necessary  to  issue  that  Commisaion  which 
has  been  just  read  to  yon,  and  by  which 
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she  calls  npon  her  sabjects  to  aid  ber,  by 
performing  their  duty  in  the  adminis- 
tration of  the  criminal  law  of  the  land. 
Distressing  and  deplorable  as  such  a  mea- 
Bare  would  be  under  any  circumstances, 
it  becomes  so  in  the  last  degree,  when  we 
know  that  that  measure  has  originated  in 
machinations  and  attempts  which  consti- 
tute the  crime  of  high  treason — a  crime, 
the  highest  io  degree  that  a  subject  can 
commit — a  crime,  whose  object  is  the 
total  destruction  of  our  social  system,  the 
subversion  of  all  security  for  property, 
and  for  life — and  a  crime  which  no  reason- 
able being  can  contemplate  without  know- 
ing that  it  must  lead  to  the  shedding  of 
human  blood,  abd  that  it  must  entail  on 
the  country  all  the  horrors  and  all  the 
miseries  of  civil  and  aocial  war. 

As  I  have  alluded  to  the  former  Special 
Commission,  under  which  the  greater 
number  of  you  were  called  on  to  perform 
your  duties  in  the  month  of  January 
last,  I  think  it  but  just  to  observe,  that 
the  crimes  and  the  outrages  which  formed 
the  subject  of  your  investigation  at  that 
period,  do  not  appear  to  have  any  con- 
nexion, as  far  as  I  am  informed,  with 
the  matters  which  are  now  coming  under 
your  consideration.  On  the  contrary, 
I  have  reason  to  believe,  and  I  do  sin- 
cerely hope,  that  the  firm  administra- 
tion of  the  law  under  that  Commission, 
and  at  the  Assizes  which  have  since  inter- 
vened, has  been  attended  with  the  moat 
salutary  effects,  and  will  justify  a  hope  of 
the  restoration  of  peace  and  order  in  your 
county. 

Gentlemen,  the  crime  of  high  treason 
is  one,  happily,  ofsuch  unusual  occurrence, 
and  one  with  respect  to  which  there  are 
peculiar  provisions,  which  do  not  belong 
to  the  investigation  of  other  crimes  or 
misdemeanors,  that  I  think  it  m^  duty 
to  point  out  to  you  the  peculiarities  of 
the  law  relative  to  that  crime.  But,  in 
order  to  make  those  observations  intelli- 
gible, I  think  it  my  duty  to  give  you  a 
general,  and  a  very  general,  outline  of  the 
nature  of  the  case  as  it  appears  to  me  upon 
the  perusal  of  the  informations  which  have 
been  laid  before  me  on  the  part  of  the 
Crown. 

Gentlemen,  it  will  appear  from  them, 
that  for  some  months  past  a  political 
body—  a  body  or  society  formed  for  politi- 
cal purposes — held  its  meetings  and  con- 
ducted its  proceedings  in  the  city  of 
Dublin.  At  these  meetings  there  were  a 
number  of  iuBammatory  and  seditious 
8i>eeche3  delivered  by  the  leading  members 
of  the  body.  About  the  middle  or  to- 
wards the  latter  end  of  July  these  mem- 
bers— I  mean  the  leading  members,  or 
some  of  them — appeared  in  different  parts 
of  the  south  of  Ireland,  and  at  last  seemed 


to  have  determined  to  make  the  county  of 
Tipperary  the  scene  of  their  further  ope- 
rations. Accordingly,  large  bodies  of  the 
people  were  assembled;  they  were  haran* 
gued,  and,  upon  more  than  one  occasion, 
it  was  distinctly  announced  that  there  was 
to  be  an  immediate  arming  of  the  popula- 
tion, with  the  view  of  severing  Ireland  from 
the  British  dominion,  and  erecting  it  into 
an  independent  kingdom.  In  pursuance  of 
these  instructions,  which  extended  to  the 
procuring  of  arms,  by  any  means  what- 
ever, legal  or  otherwise,  in  the  last  week 
of  July  several  armed  bodies  of  meu  appear 
to  have  congregated  in  a  part  of  the  county. 
They  were  marshalled  and  trained, 
and  officers,  upon  some  occasions  of  their 
meeting,  nominated.  Barricades  were 
erected  in  some  parts  of  the  county, 
which,  upon  one  occaoion,  had  the  effect 
of  obstructing  the  march  of  Her  Majesty's 
troops,  and  which  upon  that  occasion  ap- 
pear to  have  been  designed  for  the  pro- 
tection of  a  person  or  persons  against 
whom  warrants  had  been  issued  by  Her 
Majesty's  Government.  On  the  29ih  of 
July  these  proceedings  appear,  for  that 
.  time  at  least,  to  have  reached  their  con- 
!  summation.  A  body  of  police,  on  its 
march  to  the  scene  of  the  disturbance 
which  had  taken  place,  was  encountered 
and  nearly  surrounded  by  different  armed 
bodies  of  men.  The  result  was,  that  they 
took  shelter  in  a  house;  and  there  an 
actual  conflict  took  place  between  them 
and  their  assailants.  On  the  same  day 
another  body  of  police  was  similarly  as- 
sailed. The  result  in  both  cases  is  pro- 
bably known.  This  is  all  which  I  think 
it  necessary  to  lay  before  you,  preparatory 
to  the  statement  of  those  rules  which,  in 
respect  to  the  law  of  high  treason,  are 
made  for  your  government,  the  regula- 
tion of  the  Court,  and  the  security  of  the 
subject. 

The  indictments,  as  I  am  informed, 
gentlemen,  will  contain  two  distinct 
classes  of  counts;  and  each  of  these 
classes  of  counts  relates  to  a  distinct  trea- 
son. Both  are  founded  on  the  provisions 
of  a  very  ancient  statute — a  statute  passed 
BO  long  ago  as  the  reign  of  King  Ed- 
ward 3.  It  contains,  amongst  others, 
two  provisions  relating  to  the  two  dis- 
tinct species  of  treasons  which  are  the 
subject  of  the  indictment.  The  first  of 
those  is  exprobsed  in  the  language  of 
that  day  to  be  "  the  compassing  the  death 
of  the  Queen."  Gentlemen,  by  **  com- 
passing the  death  of  the  Queen,*'  it  is  not 
meant  merely  to  impute  a  design  against 
the  personal  life  or  personal  safety  of 
the  Sovereign — the  Soierei<»n,  whether 
king  or  queen,  being  in  our  constitution 
the  representative  of  the  State— an  at- 
tack upon  the  sovereign  power    of  the 
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State  ie,  under  this  statute,  to  be  treated 
as  a  compassing  against,  and  an  attack 
on,  the  person  of  the  monarch;  and, 
therefore,  yon  will  have  not  to  consider 
whether  the  personal  death  or  actaal 
injury  to  the  person  of  the  Queen  was  in- 
tended, but  whether  the  designs,  as  proved 
by  the  overt  acts  stated  in  the  indictment, 
are  of  a  character  which  come  under  the 
depcription  of  an  attack  on  the  sovereign 
power  of  the  State. 

And  it  matters  not  whether  that  design 
be  to  depose  her  from  her  crown — to 
depose  her  from  her  imperial  authority 
over  the  entire  of  her  dominions — the 
crime  of  deposing  her,  and  the  crime  of 
compassing  her  death,  will  be  equally 
committed,  whether  the  object  be  to  de- 
pose her  from  the  whole  or  any  part  of 
her  dominions.  I  shall  now  read  to  you. 
tiiken  from  an  author  of  the  very  highest 
authority  on  thelaw,(a)  Mr.  Justice  Foster, 
and  from  the  judgment  of  Lord  Tenterden, 
some  passages  which  will  show  you  that  I 
have  correctly  explained  the  words,  "oom- 
passing  the  death  of  the  Queen,"  to  extend 
to,  and  to  comprehend  attacks  on,  her  im- 
perial authority.  Describing  the  orime  of 
compasAing  the  death  of  the  monarch, 
Mr.  Justice  Foster  says — 

''  It  is  extended  to  everything  wilfully  or  de- 
liberately done  or  attempted,  whereby  the  King's 
life  may  be  endangered;  therefore,  measures 
for  deposing  or  imprisoning  him,  or  to  get  his 
person  into  the  power  of  the  conspirators-r^ 
these  offences  are  overt  acts  of  this  species  of 
treason." 

That  is,  overt  acts  of  compassing  the 
King*s  death,  though  you  will  perceive 
that  the  object  is  simply  to  depose  or  en- 
deavour to  get  the  person  of  the  King  into 
their  power.    Agam,  he  says,  that — 

'*  Offences  which  are  not  so  personal  as  those 
already  mentioned,  have,  with  great  propriety, 
been  brought  within  the  same  rule,  as  having  a 
tendency,  though  not  so  immediate,  to  the  same 
fatal  end ;  and  therefore,  the  entering  into  mea- 
sures in  concert  with  foreigners  an4  others,  in 
order  to  an  invasion  of  the  kingdom,  or  going 
into  a  foreign  country,  or  even  purposing  to  go 
thither,  in  order  to  that  end  and  taking  any 
steps  in  order  thereto — ^these  pffeqces  are  overt 
act8  of  compassing  the  King's  death." 

Again  (6)— 

"  Many  offences  falling  direptly,  and  by  name, 
under  other  branches  of  the  statute,  majy  be 
brought  within  those  of  compassing  the  Hmg's 
death.  Levying  war  is  an  overt  act  of  com- 
passing ;  and,  under  the  limitations  to  be  men- 
tion<>d  in  the  next  chapter,  conspiring  to  levy 
war  likewise  i«  an  overt  a<*t  within  this  branch." 

(a)  l»'o8t.  Cr.  L.  195.  **  l^'oster's  Ciown  Law 
is  one  of  the  ablest  books  ever  written." — Lord 
Coleridge,  L.C.J.,  in  Beg.  v.  Harding,  QB.D.. 
Nov.  19,  1889;  and  see  2  Stephen,  Uist.  Cr.  L. 
819. 

(6)  lb.  197. 


That  is,  within  the  branch  of  the  statute 
which  makes  compassing  the  King's  death 
high  treason.  And  again,  this  is  the 
language  of  Lord  Tenterden  in  Thietle- 
wood's  case  (a) — 

"  Before  the  passing  of  the  late  statute 
(86  Geo.  8.  c.  7.)  it  had  been  settled  by  several 
cases  actually  adjudged,  and  by  the  opinions  of 
the  text  writers  on  this  branch  of  the  law,  that  all 
attempts  to  depose  the  King  from  his  rojal  state 
and  title,  to  restrain  his  person,  or  to  levy  war 
against  him,  and  all  conspiracies,  consultations, 
and  agreements  for  the  accomplishment  of  these 
objects,  were  overt  acts  of  compassing  and  im- 
agining the  death  of  the  King." 

I  have  now  to  tell  you,  that  the  crime 
of  high  treason  consists  altogether  in  in- 
tent. The  mere  intention,  the  mere  de- 
sign, against  the  King's  life  or  his 
imperial  authority,  is  the  offence  created 
by  the  statute.  But  as  intention  or  de- 
sign is  in  ail  cases,  or  at  least  in  the 
generality  of  cases,  to  be  inferred  from 
acts,  and  from  declarations  written  or 
oral,  that  intention,  so  to  be  collected, 
mast  have  as  its  basis  and  as  proof  of  it, 
the  commission  of  certain  overt  acts.  No 
man  can  dive  into  the  secrets  of  his  fellow- 
creatures  ;  the  thoughts  of  the  heart  are 
known  but  to  One;  and  therefore,  inten- 
tion and  design  must  always  be  collected 
from  the  acts  and  declarations,  and  those 
means  and  tokens  by  which,  in  the  ordi- 
nary course  of  life,  we  judge  of  men's  in- 
tentions. The  law  with  respect  to  high 
treason  of  this  kind — which  consists  in 
intention — makes  it  requisite  for  the 
Crown  to  specify  particularly  in  its  in- 
dictment the  overt  acts,  that  is,  the  acts 
done  and  the  means  used  by  the  party 
charged  for  the  purpose  of  effectuating 
that  intention.  Accordingly,  the  indict- 
ment which  will  be  submitted  to  you  will 
ountain  the  various  acts,  whatever  they 
may  be,  upon  which  the  Crown  relies; 
anci  in  support  of  these  the  Crown  must 
give  you  evidence  that  some  one  or  more 
of  these  overt  acts  has  actually  taken 
place,  and  you  must  be  satisfied  by  the 
evidence  which  the  Crown  shall  submit  to 
you,  that  one  or  more  of  the  overt  acts 
has  act'ially  been  committed  in  the  man- 
ner stated  in  the  indictment.  But  it  is 
further  necessary  for  you  to  attend  to 
this,  that  not  only  must  one  or  more  overt 
acts  be  proved,  but  it  is  neoessary  that  one 
overt  aot  should  be  proved  by  two  wit- 
nesses, or  that  if  there  f-hail  be  several 
acts,  at  least  two  be  proved  by  two  dis- 
tinct witnesses.  You  will  not  be  justified 
in  finding  the  bill  of  indictment  unless 
there  be  two  witnesses  to  prove  the  same 
overt  aot,  or  two  witnesses  to  prove  each 
a  distinct  overt  act  of  the  same  treason. 


(a)  33  St.  Tr.  684, 
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■You  will,  tberefore,  carefully  attend  to 
that  consideration  when  the  Wilnes^d  in 
support  of  the  indictment  shall  be  under 
examination. 

And  now  with  respect  to  that  which  is 
the  8ub:itance  of  the  charge — the  intention 
which  is  to  be  inferred,  or  proved — if  it  be 
expressly  proved  you  will  have  no  diM- 
culty,  but  if  to  be  inferred,  my  instruction 
to  you  is  this.  It  is  inferrible,  as  I 
before  said,  from  acts^  from  writinji^s, 
from  speeches,  or  from  declarations.  But 
so  far  as  regards  mere  oral  declarations, 
not  testified  in  writing,  you  ouffht  to  pay 
no  regard  to  the  intention  which  they 
may  appear  to  evidence,  unless  these 
words  be  connected  with  some  design,  or 
some  conspiracy,  or  some  direction,  or 
some  incitement.  Words  by  themselves 
do  not  constitute  an  act  of  nigh  treason^ 
it  is  only  in  connexion  with  acts  that  they 
become  evidence  of  intention.  When  j^ou 
are  considering  the  evidence  of  intention, 
the  substantive  matter  of  the  charge,  the 
only  rule  which  I  would  have  you  observe 
id  this — and  it  is  a  rule  applied  in  all  our 
dealings,  and  transactions,  and  intercourse 
in  life — to  presume  and  intend  a  man  to 
mean  that  which  is  the  natural  and  neces- 
sary effect  of  his  own  declarations  and 
acts. 

The  other  claps  of  coutits  by  which  the 
party  charged  will  be  alleged  to  have 
levied  war  on  our  Sovereign  Lady  the 
Queen  in  her  realm  requires  very  little 
observation  from  me.  That  charge,  also, 
must  and  will  be  grounded  upon  one  or 
more  overt  acts  ;  and  the  rule  in  ihis  par- 
ticular is  the  same  which  I  have  just  now 
stated  to  you.  Bat  the  levying  of  war 
must  be  evidenced  by  an  insurrection 
and  actual  force ;  otherwise  there  is 
not  within  -the  meaning  of  the  statute, 
a  levying  of  war.  And,  further,  it  must 
be  a  levying  of  war,  not  for  any  pri- 
vate, persona],  or  particular  object,  but 
it  must  be  for  the  purpose  of  some  general 
innovation ;  and  I  have  no  hesitation  in 
telling  you,  that  if  it  should  appear  on  the 
evidence  to  your  satisfaction  that  the 
object  of  this  insuiTectionary  movement 
was  the  severance  of  Ireland  as  a  part  of 
the  United  Kingdom  from  the  remainder, 
and  erecting  it  into  an  independent  power, 
that  that  would  be  such  a  purpode  as  this 
statute  requires. 

I  may  here  refer  to  the  language  of  the 
authorities  for  the  purpose  of  further  illus- 
trating what  I  have  just  now  told  you. 
Lord  Tenterden  says  (a) — 

"  Insnrrections  and  risings,  for  the  purpose  of 
effecting  by  force  and  numbers,  however  ill  ar- 
ranged, provided,  or  organized,  any  innovations 


(a)  33  St.  Tr.  684. 


of  a  public  nature,  or  redress  of  supposed  public 
grievances,  in  which  the  parties  have  no  special 
or  particular  interest  or  concern,  have  been 
deemtjd  instances  of  the  actual  levying  of  war.'' 

And  again  (a) — 

^  It  is  essential  to  the  making  out  of  the 
charge  that  there  must  be  an  insurrection, 
there  must  be  force  accompanying  the  insurrec- 
tion, and  the  object  of  it  must  be  general  in  its 
nature." 

These  are  all  the  observations  I  think 
it  incumbent  to  make  for  your  govern- 
ment and  direction. 

The  Grand  Jitry  retired  at  half-past 
twelve,  and  at  ten  minutes  to  five  returned 
true  bills  against  WiUiam  Smith  O'Brien, 
Terence  BeUcw  MacManus,  James  Orchcurdf 
Denis  Tyne,  and  Patrick  O'LonneU. 

Indictment. 

The  first  cotint  charged  the  prisoners 
with  levying  war  at  Ballingarry,  between 
the  17th  and  30th  July. 

County  of  Tipperary  \     The    Jurors    for    our 
to  wit.  J  Lady    the   Queen    upon 

theit  oath  do  say  and  present  that  William 
Smith  O'Brien,  late  of  Cahirmoyle  in  the  county 
of  Limerick,  Esquire,  Terence  Bellew  MacManus, 
late  of  Liverpool  in  that  part  of  the  United 
Kingdom  Called  England,  gentleman,  James 
Orchard,  late  of  iLilTenaale  in  the  county  of 
Tipperary,  labourer,  Denis  Tyne,  late  of  Crohill 
in  the  said  county  of  Tipperary,  labourer,  and 
Patrick  O'Donnell,  late  of  Ballingarry  in  the 
said  county  ot  Tipperary,  yeoman,  being  subjects 
of  our  said  Lady  the  Queen,  not  having  the  fear 
of  God  in  their  hearts  nor  weighing  the  duty  of 
their  allegiance  but  being  moved  and  seduced 
by  the  instigation  of  the  devil  as  false  traitors 
against  our  said  Lady  the  Queen,  and  wholly 
withdrawing  the  love,  obedience,  fidelity  and 
allegiance  which  every  true  and  lawful  subject 
of  our  said  Lady  the  Queen  should  and  of  right 
ought  to  bear  towards  our  said  Lady  the  Queen, 
on  the  seventeenth  day  of  July,  in  the  twelfth 
year  of  the  reign  of  our  Sovereign  Lady  Vic- 
toria by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  Queen, 
defender  of  the  faitb  and  so  forth,  and  on  divers 
other  days  between  that  day  and  the  thirtieth 
day  of  the  same  month  of  Julyy  with  force  and 
arms  at  the  parish  of  Ballingarry,  in  the  said 
county  of  Tipperary,  together  with  a  great 
multitude  of  false  traitors  whose  names  are  to 
the  said  jurors  unknown,  to  the  number  of  five 
hundred  and  more,  arrayed  and  armed  in  a  war- 
like manner,  that  is  to  say,  with  guns,  pistols, 
pikes,  clubs,  bludgeons  and  other  weapons,  beiog 
then  and  there  unlawfully,  maliciously  and  trai- 
torously assembled  and  gathered  together 
against  our  said  Lady  the  Queen,  did  then  and 
there  wickedly,  maliciously  and  traitorously 
levy  and  make  war  against  our  said  Lady  the 
Queen  within  this  realm,  and  being  so  assembled 

(a)  Tindal,  0.J*,  iu  FrosVa  case,  4  St.  Tr, 
N3.  85. 
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together,  arrayed  and  armed  against  oar  said 
Lad}  the  Qaeen  as  aforesaid,  did  then  and  there 
with  great  force  and  violence  parade  and  march 
in  a  hostile  manner  in  and  through  divers 
villages,  towns,  places  and  public  highways,  to 
wit,  in  the  said  parish  of  Ballingarry,  in  the 
county  of  Tipperary  aforesaid,  and  did  then 
and  there  erect  certain  obstructions  composed 
of  cars,  carts,  pieces  of  timber  and  other  materials, 
erected  and  built  to  a  great  height,  that  is  to  say, 
to  the  height  of  five  feet  and  upwards  upon  and 
across  the  said  highways,  to  obstruct  and  pre- 
vent the  marching  of  the  soldiers  of  our  said 
Lady  the  Queen  within  this  realm,'and  did  then 
and  there  make  a  warlike  attack  upon  and  6 re 
at  a  large  body  of  constables  then  and  there 
lawfully  bein^  upon  their  duty  as  such  con- 
stables, and  did  then  and  there  with  force  and 
violence  endeavour  to  compel  the  said  con- 
stables to  join  them  in  levying  and  raising 
public  insurrection,  rebellion  and  war  against 
our  said  Lady  the  Queen  within  this  realm,  and 
did  then  and  there  make  a  warlike  attack  upon 
a  certain  dwelling-house  situate  at  Farrinrory, 
in  the  said  parish  of  Ballingarry  in  the  county 
of  Tipperary  afor(*said,  and  did  then  and  there 
fire  upon  a  large  body  of  constables,  that  is  to 
say,  forty  constables  therein  assembled,  and  did 
then  and  there  maliciously  and  traitorously 
attempt  and  endeavour  by  force  and  arms  to 
subvert  and  destroy  the  government  and  con- 
stitution of  this  realm  as  by  law  established,  in 
contempt  of  our  said  Lady  the  Queen  and  her 
laws,  to  the  evil  example  d  |dl  others,  contrary 
to  the  duty  of  the  allegiance  of  them  the 
said  William  Smith  O'Brien,  Terence  Belle w 
Mac  Manus,  James  Orchard,  Denis  Tyne  and 
Patrick  O'Donnell,  against  the  form  of  the 
statute  in  such  ca^^e  made  and  provided  and 
against  the  pe-ace  of  our  said  Lady  the  Queen 
her  crown  and  dignity. 

The  second  connt  charged  that  the  pri- 
soners together,  &o.,  at  Mnllinahone,  on 
July  26th— 

did  levy  war  against  our  Lady  the  Queen 
within  the  realm,  and  being  so  arraj-ed  and 
anned  against  our  said  Lady  the  Queen  as 
aforesaid,  did  then  march  in  a  warllKe  manner 
in  and  through  divers  villages,  towns,  places, 
and  highways,  to  wit  at  the  parish  aforesaid  in 
the  county  aforesaid,  and  did  then  and  there 
maliciously  and  traitorously,  with  great  force 
and  violence,  march  to  a  certain  dwelling-house 
in  Mullinahone  in  said  county,  in  which  a  large 
body  of  constables  then  were  lawfully  assem- 
bled as  such  constables,  and  did  then  and  there 
endeavour  by  force  and  violence  to  compel  the 
said  constables  to  surrender  their  arms  and  join 
with  them  in  so  levying  and  making  war  agaiost 
our  said  Lady  the  Queen  within  this  realm,  and 
did  then  and  there  maliciously  and  traitorously 
attempt  and  endeavour  by  force  and  violence  to 
subvert  and  destroy  the  government  and  consti- 
tution of  this  realm  as  by  law  established  in 
contempt,  &g. 

The  third  count  charged  that  the  pri- 
soners, at  Killenaule,  on  July  28th,  did 
levy  war,  &c. — 
did    then    and    there  unlawfully,  maliciously. 


and  traitorously  erect  and  build  certain  obstruc- 
tions composed  of  cars,  csrts,  pieces  of  timber, 
and  other  materials,  erected  and  built  to  a  great 
height,  that  is  to  say,  to  the  height  of  five  feet 
and  upwards,  upon  and  across  the  highway 
leading  through  the  said  town  of  Killenaule, 
whereby  then  and  there  unlawfully,  maliciously, 
and  traitorously  to  obstruct  and  hinder  the 
marching  of  the  soldiers  of  our  said  Sovereign 
Lady  the  Queen  through  Killenaule  upon  and 
along  the  said  highway,  and  did  then  and  there 
maliciously  and  traitorously  attempt  and  endea- 
vour by  force  and  violence  to  subvert  and 
destroy  the  government  and  constitution  of'this 
realm  as  by  law  established  in  contempt,  &c. 

The  fourth  count  charged  that  the  pri- 
soners, Ac,  at  Farrinrory,  on  July  29th, 
did  levy  war,  &c. — 

and  being  so  arrayed  and  armed  against  our 
said  Lady  the  Queen  as  aforesaid,  did  then  and 
there  in  a  warlike  manner  make  an  attack  upon 
and  fire  at  a  large  body  of  constables  then  and 
there  lawfully  being  in  discharge  of  their  duties 
as  such  constables,  and  did  then  and  there  make 
a  warlike  attack  upon  a  certain  dwelling-house 
at  Farrinrory  aforesaid,  in  which  a  large  body 
of  constables,  that  is  .to  say,  forty  constables, 
were  then  lawfully  assembled  on  their  duty  as 
such  constables,  and  did  then  and  there  fire 
upon  the  constables  there  assembled,  and  did 
then  and  there  maliciously  and  traitorously 
attempt  and  endeavour  by  force  and  violence  to 
subvert  and  destroy  the  government  and  con- 
stitution of  this  realm  as  by  law  established  in 
contempt,  &c. 

The  fifth  count  chnrged  that  the  pri- 
soners, &c.,  at  BallingaiTy,  on  July  29 tb, 
did  levy  war — 

and  did  then  and  there  maliciously  and  traitor- 
ously attempt  and  endeavour  by  force  and  arms 
to  subvert  and  destroy  the  constitution  and 
government  of  this  realm,  as  by  law  established, 
and  deprive  and  depose  our  said  Lady  the 
Queen  of  and  from  the  style,  honour,  and 
kingly  name  of  the  Imperial  Crown  of  this 
realm  in  contempt,  &c. 

The  sixth  and  last  count,  which  was  for 
compassing  the  Queen's  death,  charged 
that  the  prisoners,  &c, — 
on  the  seventeenth  day  of  July,  in  the  twelfth 
year  of  the  reign  aforesaid,  and  on  divers  other 
days  between  that  day  and  the  thirtieth  day  of 
the  same  month  of  July,  with  force  and  arms 
at  the  parish  of  Ballingarry,  in  the  said  county 
of  Tipperary,  maliciously  and  traitorously, 
amongst  themselves  and  together  with  divers 
other  false  traitors  whose  names  are  to  the  said 
jurors  unknown,  did  compass,  imagine,  and  in- 
tend to  move  and  excite  insurrection,  rebellion, 
and  war  against  our  said  Lady  the  Queen  within 
this  realm,  and  to  subvert  and  alter  the  legisla- 
ture, rule  and  government  now  duly  and  happily 
established  within  this  realm,  and  to  bring  and 
put  our  said  Lady  the  Queen  to  death,  and  the  said 
compassing,  imagination,  invention,  device,  and 
intention  did  then  and  there  express,  utter,  and 
declare  by  divers  overt  acts  and  deeds  herein- 
after mentioned,  that  is  to  say  (Is/  overt  act). 
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in  order  to  falfil,  perfect,  and  bring  to  effect 
their  most  wicked  treason  and  treasonable 
conipaf(sing«  imagination,  ini^ention,  device,  and 
intention  aforesaid,  they,  the  said  William 
Smith  0*Brien,  Terence  Bellew  MacManus, 
James  Orchard,  Denis  Tyne,  and  Patrick 
O'Donnell,  as  such  false  traitors  as  aforesaid, 
on  the  said  seventeenth  day  of  July,  in  the 
twelfth  year  of  the  reign  aforesaid,  and  on 
divers  other  days  between  that  day  and  the 
thirtieth  day  of  the  same  month  of  July,  with 
force  and  arms  at  the  said  parish  of  Ballingarry 
in  the  said  county  of  Tippcrary,  maliciously  and 
traitorously  did  assemble,  meet,  consult,  and 
conspire  amongst  themselves  and  together  with 
divers  other  false  traitors  whose  names  are  to 
the  said  jurors  unknown,  to  devise,  arrange,  and 
mature  plans  and  means  to  stir  up,  raise,  make, 
and  levy  insurrection,  rebellion,  and  war  against 
our  said  1.4Miy  the  Queen  within  this  realm,  and 
to  subvert  and  destroy  the  constitution  and  go- 
vernment of  this  realm  as  by  law  established, 
and  to  bring  and  put  our  said  Lady  tlio  Queen 
to  death.  And  furth«^r,  &c.  {2nd  overt  act), 
on  the  said  seventeenth  day  of  July,  in  the 
twelfth  year  of  the  reign  aforesaid,  and  on 
divers  other  days  between  that  day  and  the  said 
thirtieth  day  of  the  same  month  of  Jnly,  with 
force  and  arms  at  the  said  parish  of  Ballingarry 
in  the  said  county  of  Tipperary,  maliciously  and 
traitorously  did  arm  themselves  with  and  bear 
and  carry  certain  weapons,  that  is  to  say,  guns, 
pistols,  and  pikes,  with  intent  to  associate  them- 
selves -vtith  divers  other  false  traitors  armed 
with  guns,  pistols,  and  pikes,  whose  names  are 
to  the  said  jnrors  unknown,  for  the  purpose  of 
raising,  levying,  and  making  public  insurrec- 
tion, rebellion,  and  war  ai^ainst  our  said  Lady 
the  Queen,  and  of  committing  and  perpetrating 
a  cruel  slaughtr.r  of  and  amongst  the  faithful 
subjects  of  our  said  Lady  the  Queen  within  this 
realm,  and  to  bring  and  put  our  said  I^ady  the 
Queen  to  death.  And  further,  &c.  (Srd  overt  act\ 
on  the  said  seventeenth  day  of  July,  in  the 
twelfth  year  of  the  reign  aforesaid,  and  on 
divers  other  days  between  that  day  and  the 
said  thirtieth  day  of  the  same  month  of  July, 
with  force  and  arms  at  the  said  parish  of  Ballin- 
garry, in  the  said  county  of  Tipperary,  with  a 
great  multitude  of  pertfons  whose  names  are  to 
the  said  jnrors  unknown,  to  a  great  number,  to 
wit,  to  the  number  of  five  hundred  persons  and 
upwards,  armed  and  arrayed  in  a  warlike  man- 
ner, to  wit,  with  guns,  pistols,  and  pikes,  being 
then  and  there  unlawfully  and  traitorously  as- 
sembled and  gathered  together  against  our  said 
Lady  the  Queen,  wickedly,  maliciously,  and 
traitorously  did  then  and  there  ordiiin,  prepare, 
levy,  and  make  public  war  against  our  said 
Lady  the  Queen  within  this  realm.  And  further, 
&c.  i4th  overt  (tet),  on  the  said  seventeenth  day 
of  Jtdy ,  in  the  twelfth  year  of  the  reign  aforesaid, 
and  on  divers  other  days  between  that  day  and 
the  said  thirtieth  day  of  the  satue  month  of 
Jaly,  with  force  and  arms  at  the  said  parish  of 
Ballingarry,  in  the  county  of  Tipperary,  mali- 
ciously and  traitorously  did  construct  and  erect 
obstructions  consisting  of  carts,  cars,  logs  of 
timber,  and  other  materials,  upon  and  across 
the  public  highway,  in   order  then  and  there 


to  obstruct  the  marching  of  the  soldiers  of  our 
said  Lady  the  Queen  and  in  order  then  and  there 
to  prevent  the  arrest  of  the  said  William  Smith 
O'Brien,  while  the  said  William  Smith  O'Brien 
then  and  there  was  maliciously  and  traitorously 
acting  as  the  leader  in  raising,  making,  and 
levying  public  insurrection,  rebellion  and  war 
against  our  said  Lady  the  Queen  within  this 
realm.  And  further,  &c.  {5tk  overt  act),  on  the 
said  seventeenth  day  of  July,  in  the  twelfth  year 
of  the  reign  aforesaid,  and  on  divers  other  days 
between  that  day  and  the  thirtieth  day  of  the 
Hame  month  of  July,  with  force  and  arms  at  the 
said  parish  of  Ballingarry,  in  the  said  county  of 
Tipperary,  together  with  a  great  multitude  of 
fahe  tmitors  whose  names  are  to  the  said  jurors 
unknown,  to  the  number  of  five  hundred  and 
upwards,  then  and  there  arrayed  and  armed  in  a 
warlike  manner,  that  is  to  say,  with  guns, 
pistols,  pikes,  clubs,  and  other  weapons,  being 
then  and  there  unlawfully,  maliciously,  and 
traitorously  assembled  and  gathered  together 
against  our  said  Lady  the  Queen,  did  then  and 
there  wickedly,  maliciously,  and  traitorously 
levy  and  make  war  against  our  said  Lady  the 
Queen,  within  this  realm,  and  being  so  arrayed 
and  armed  against  our  said  Lady  the  Queen,  as 
aforesaid,  did  then  and  there  make  a  warlike 
attack  upon,  and  fire  at,  a  body  of  constables 
then  and  there  lawfully  proceedinir  upon  their 
duty  as  such  constables,  and  did  then  and  there 
make  a  warlike  attack  upon  a  certain  dwelling- 
house,  and  fire  upon  certain  constables,  and 
other  the  liege  subjects  of  our  said  Lady  the 
Quei^n  therein  assembled.  And  further,  &c.  (Sth 
overt  act)t  on  the  seventeenth  day  of  July,  in  the 
twelfth  year  of  the  reign  aforesaid,  and  on 
divers  other  days  between  that  day  and  the  said 
thirtieth  day  of  the  same  month  of  July,  with 
force  and  arms,  at  the  said  parish  of  Ballin- 
garry, in  the  said  county  of  Tipperary,  malici- 
ously and  traitorously  did  assemble  a  great 
multitude  of  persons,  whose  names  are  to  the 
said  jurors  unknown,  to  a  great  number,  to  wit, 
to  the  number  of  five  hundred  persons  and  up- 
wards, armed  and  arrayed  in  a  warlike  manner, 
to  wit,  with  guns,  pistols,  and  pikes,  and  did 
then  and  there  proceed  to  a  certain  dwelling- 
house  situate  at  Mullinahone,  in  the  county  of 
Tipperary  aforesaid,  in  which  said  dwelling- 
house  divers,  to  wit,  twenty  constables  then 
were,  and  did  then  and  there,  with  force  and  vio- 
lence, maliciously  and -traitorously  demand  thai 
the  said  constables  should  deliver  up  their  arms 
to  them,  and  did  then  and  there  maliciously 
and  traitorously  solicit  the  said  constables  to 
join  with  them  in  raising,  making,  and  levying 
public  insurrection,  rebellion,  and  war  against 
our  said  Lady  the  Queen  within  this  realm. 
And  further,  &c.  (7(h  overt  act),  on  the  said 
seventeenth  day  of  July  in  the  twelfth  yeat  of  the 
reign  aforesaid,  and  on  divers  other  days 
between  that  day  and  the  said  thirtieth  day  of 
the  same  month  of  July,  with  force  and  arms  at 
the  said  parish  of  Ballingarry,  in  the  said 
county  of  TippeilBtfy,  maliciously  and  traitor- 
ously did  assemble  and  gather  together  a  great 
multitude  of  persons,  whose  names  are,  to  the 
said  jurors,  unknown,  to  a  great  number,  to  wit, 
to  the  number  of  five  hundred  persons  and 
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up-wardH,  aod  then  and  there,  maliciously  and 
traitoroiwly,  drill,  mamhal,  and  array  them  iu 
military  order  and  procession,  and  practise 
them  in  military  movements,  in  order  to  fight 
and  kill  the  soldiers  and  other  liege  subjects  of 
oar  said  Lady  the  Queen,  aod  in  order  to  raise, 
levy,  and  make  public  rebellion,  insurrection, 
and  war  itgainst  our  said  Lady  the  Queen  -with- 
in this  realm,  in  contempt,  &c. 

The  five  prisoners  against  whom  true 
bills  had  been  found  were  placed  at  the 
bar. 

Blac]LBORN£,  L.G.J.,  informed  the  pri- 
soners that,  under  the  Irish  statnie, 
5  Geo.  8.  c.  21.  they  were  each  entitled  to  a 
copy  of  the  indictment,  which  was  given 
them ;  and  to  have  counsel  assigned,  not 
exceeding  two. 

Potter,  for  O'Brien,  applied  that  James 
Whiteside,  Q.O.,  and  Frcmds  Fitzgerald 
shonld  be  assigned  as  his  counsel.  The 
other  prisoners  not  being  prepared  to 
assign  connsel  were  directed  to  apply  to 
the  Court  through  the  Glerk  of  the  Crown. 

Blackbtjane,  L.G.J. :  I  have  further  to 
inform  you  that  you  have  each  five  days 
to  plead — five  days  exclusive  of  thai  on 
which  you  have  been  served  with  a  copy 
of  the  indictment,  and  exclusive  of  Sun- 
day. In  fact,  next  Thursday  will  be  the 
earliest  period  at  which  you  will  be  obliged 
to  plead. 

On  Friday,  Sept.  22,  the  Grand  Jury 
returned  true  bills  against  Thomas  Francis 
Meagher  and  Fatrick  O'Bonohoe  for  high 
treason. 

On  Saturday,  Sept.  23,  the  Grand  Jury 
returned  true  bills  aL'aiiist  Edmund  Egan, 
John  Corm^ck,  William  Feart,  Thom^is 
Finnane,  Damd  Cttmninghamf  John  Bren- 
nan,  John  Freston,  and  Thomas  Stack,  for 
high  treason. 

Counsel  for  the  Crown:  The  Attorney- 
General  {Monahan),{a)  the  Solicitor- 
General  (ITatcheU),{b)  SeoU,  Q.C.,  Sausse, 
and  Lynch.{c) 

Counsel  for  the  prisoner:  Whiteside (d) 
and  Fitzgerald  {e)  (Sir  C.  O'Loghlen  and 
Barton  with  them). 

Motion  to  Postpone  the  Trial. 

Thursday,  September  28,  1848. 

William  Smith  O'Brien  having  been 
brought  up  to  plead,  swore  an  affidavit, 
stating  that  a  copy  of  the  indictment  had 
been  given  to  him  for  the  first  time  on 

.  (a)  Afterwards  Chief  Justice  of  C  P. 
(6)  Afterwards  Attorney-General, 
(c)  Afterwards  Judge  of  Court  of  Bankruptcy 
aud  Insolvency. 
(</)  Afterwards  Lord  Chief  Justice  of  Ireland. 
{e)  Afterwards  a  Baron  of  the  E&chtquer. 


Thursday,  September  21,  and  that  no  list 
of  witnesses  and  jurors  had  been  given 
him. 

Whiteside  moved  to  postpone  the  trial 
for  non-delivery  of  the  copy  of  the  indict- 
ment and  lists  of  jurors  and  witnesses  ten 
days  before  the  trial,  pursuant  to  the 
English  statnte,  7  Ann.  c.  21.  s.  11,  which 
he  contended  was  extended  to  Ireland  by 
the  Treason  Act,  1817,  57  Geo.  3.o.  6.  s.  4, 
or  by  the  Treason  Felony  Act,  1848,  11  & 
12  Vict.  c.  12.  s.  2. 

Solicitor- General :  I  believe,  my  lords, 
that  the  Crown  is  entitled  to  the  reply  in 
this  case. 

Whiteside :  1  submit  that  we  are  entitled 
to  the  reply  in  every  collateral  argument 
that  may  arise.  It  was  so  decided  by  the 
full  Court  at  the  special  commission  in 
Monmouth,  in  the  case  of  Beg.  v.  Frost.{a) 

Solicitor-GeTieral :  In  Reg.  v.  0*ConneU(b) 
this  question  aroHO,  and  was  decided  in 
favour  of  the  Crown. 

Whiteside:  Mr.  O'Gonnell  had  not  the 
reply  in  the  Queen's  Bench  in  Ireland,  but 
he  had  in  the  House  of  Lords  in  England. 

Blackburnb,  L.C.J. :  We  will  hear  yon, 
Mr.  Solicitor,  upon  the  sanae  side  as  the 
Attorney- General,  without  deciding  who  is 
to  have  the  ultimate  reply. 

The  Attorney- General  and  Solicitor- 
General  opposed  the  application,  and  con- 
tended til  at  the  practice  in  trials  for  high 
treason  in  Ireland  was  regulated  by  the 
Irish  statutes,  5  Geo.  3.  c.  21.  aud  I  & 
2  Geo.  4.  c.  24. 

The  arguments  were  the  same  as  those 
urged  subsequently  before  the  Court  of 
Queen's  Bench  on  writ  of  error. (c) 

Fitzgerald  replied  for  the  prisoner. 

Blackbubne,  L.C.J. ;  This  is  an  applica- 
tion for  a  postponement  of  the  trial,  on 
the  ground  that  the  prisoner  has  not  been 
furnished  either  with  the  names  of  the 
witnesses,  or  with  the  names  of  the  jury 
and  their  residences.  The  indictment 
contains  various  counts,  five,  I  think,  for 
levying  war,  and  a  sixth  count  for  com- 
passing the  death  of  the  Queen ;  and  the 
overt  acts  of  compassing  the  death  of  the 
Queen,  are  not  one  of  them  directed  against 
the  person  of  the  Sovereign  or  her  personal 
safety.  The  charge  is  manifestly  founded 
on  the  statute  of  Edward  3. ;  both  the 
treason  in  the  first  five  counts  and  that  in 
the  sixth  count  are  such  as  that  statute 
describes  and  defines.  In  England,  by 
7  &  8  Will.  3.  c.  3.  s.  3,  in  indictments 
for  high  treason,  the  party  charged  was 
entitled  to  have  counsel  assigned,  to 
have  five  days  to  plead  from  the  time 
of  the    indictment   found,    and  to    have 


(a)  4  St.  Tr.  N.S.  85. 
(A)  5  St.  Tr.  N.S.  I. 
{c)  See  below,  p.  831. 
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a  copy  of  the  indictment.  Aud  an  Act 
of  Parliament  in  Ireland,  5  Geo.  3.  o.  21., 
in  all  cases  of  indictments  under  the 
Act  of  the  25  Hdvf.  3.,  entitles  the 
party  to  a  copy  of  the  indictment,  and 
five  days*  time  to  plead.  An  English 
Act  of  Parliament,  the  7th  of  Ann.  enlarg- 
ed  the  priTileges  of  parties  so  charged, 
and  entitled  them  to  have  a  copy  of  the 
indictment  ten  days  before  pleading,  and 
at  t)ie  same  time  to  be  served  with  a 
list  of  the  witnesses  and  of  the  lurors. 
This  is  generally  the  state  of  the  law  in 
both  coantries  at  this  day.  An  Act  was 
passed  in  the  thirty-sixth  year  of  the  reign 
of  King  George  3.  by  which  a  variety  of 
treasons  were  either  created  or  declared ; 
aud  it  is  enough  to  say,  that  there  were 
a  number  of  treasons  described  in  the 
first  section,  the  object  of  which  was  to 
comprise  offences  where  either  the  actual 
assassination  or  bodily  harm  to  the 
Monarch  was  intended.  There  were  other 
clashes  of  treasons  made  for  the  first  time 
by  that  statute.  That  Act  of  Parliament 
plainly  was  not  the  law  of  Ireland.  And 
then  came  the  Act  of  57  Geo.  3.  c.  6., 
by  which  the  provisions  of  36  Geo.  3., 
which  Act  was  a  temporary  Act,  were 
made  perpetual,  that  is,  it  made  perpetual 
a  statute  of  the  English  Parliament.  Then 
came  the  Act  of  11  &  12  Vict.  c.  12.,  and 
it  recites,  that  doubts  were  entertained 
whether  the  provisions  so  made  perpetual 
by  57  Geo.  3.,  were  by  the  last-recited  Act 
extended  to  Ireland  ;  and,  for  tho  present 
purpose,  it  becomes  wholly  immaterial 
to  inquire  whether  these  doubts  were 
well  founded  or  not,  for  it  immediately 
proceeds — 

^  And  whereas,  it  is  expedient  to  repeal  all  such 
of  the  provisions  made  perpetual  by  the  last- 
recited  Act,  88  do  not  relate  to  offences  against 
the  person  of  the  Sovereign " 

And,  accordingly,  all  the  provisions  of 
36  Geo.  3.,  and  of  57  Geo.  3.,  are  abolished 
by  this  Act,  save  such  as  relate  to 
offences  against  the  person  of  the  Sove- 
reign. The  plain  meaning  of  the  words, 
"  person  of  the  Sovereign,"  is,  to  de- 
scribe treasons,  the  object  of  which  was, 
an  attack  upon  the  person  or  upon  the 
life  of  the  Monarch,  or  upon  his  liberty. 
or  directly  tending  to  affect  his  personal 
security  or  safety.  These,  and  tht  se  only, 
are  pprpetuated  by  this  Act  of  Parliament. 
It  is  in  relation  to  these,  and  these  only, 
that  any  of  the  subsidiary  provisions  of 
the  57  Geo.  3.  can  be  said  now  to  exist ; 
and  this  being  not  a  charge  of  compai«sing 
the  death  of  the  Sovereign  by  means  of  an 
attempt  on  her  life  by  assassination,  by 
wounding  or  otherwise,  we  are  of  opinion 
that  it  does  not  come  within  the  provisions 
of  the  Act  referred  to  and  that  the  party 


is  not  entitled  to  the  copy   of  what  he 
seeks. 

Plea  to  the  Indictment. 

Whiteside  tendered  a  plea  to  the  indict- 
ment averring  that  the  prisoner  was  en- 
titled to  the  cppy  of  the  indictment,  list  of 
witnesses,  &c.,  that  they  had  not  been  de- 
livered, and  concluding  as  follows  : — 

"  And  this  he,  the  said  iVilliam  Smith  O'Brien, 
is  ready  to  verify  ;  wherefore  he  now  prays 
judgment,  and  that  be  may  not  be  compelled  now 
to  answer  the  said  indictment  and  so  forth." 

Attomey'General :  This  plea  ought  not 
to  be  received.  It  is  not  a  plea  in  abate- 
ment;  it  is  not  finding  fault  with  the 
indictment,  and  praying  to  have  it  quashed 
for  any  reason,  or  for  its  being  improperly 
found ;  but  it  is  simply  an  allegation  that 
he  ought  not  to  be  called  upon  to  plead  to 
this  indictment. 

Whiteeide:  It  is  not  for  the  Court — 
with  great  deference — to  say  that  a  cer- 
tain plea,  ought  not  to  be  received  a 
fiion,  before  it  is  argued  with  respect  to 
Its  form  or  matter.  We  felt  it  our 
duty,  in  accordance  with  the  decision  of 
Lord  Chief  J  ustice  Tindal,  first  to  apply 
to  the  Go  art  to  put  off  the  trial,  because 
a  list  of  witnesses  had  not  been  given. 
We  did  not  say,  nor  is  it  once  hinted 
throughoQt  that  case  of  Frost,  that  it 
was  not  a  proper  point  to  reserve  in  some 
shape  or  other  for  the  House  of  Lords. 
The  same  question  was  in  principle  re- 
served there,  and  I  insist,  respectfully, 
upon  the  right  of  having  it  reserved  here. 
We  can  only  put  in  a  declinatory  plea. 
We  cannot  take  a  bill  of  exceptions. 
There  is  no  oiher  mode  in  which  the 
question  can  be  raised. 

Fitzgerald :  Similar  pleas  were  received 
in  lifitcheVs  case,(d)  Fitzharris's  ca8e,(6) 
and  O'ConnelVs  case.(c) 

Sir  G.  0*Loghlen :  In  the  case  of  Beg.  v. 
O'ConneU,  we  first  made  a  motion  upon  the 
jury  panel,  and  then  we  challenged  the 
array  ;  we  then  put  it  upon  the  record  in 
the  shape  of  a  plea. 

Whiteside:  And  it  was  overruled  pro 
forma. 

Scott :  Is  there  any  rule  of  any  court  of 
law,  to  justify  a  kind  of  half  plea  of  this 
nature  r  It  is  merely  declining  to  give  an 
answer  to  the  indictment,  and  iiothing 
moie.  It  is  not  giv'ing  an  answer  to  the 
indictment  or  disposing  of  it  in  any  way 
whatever.  It  is  a  new  kind  of,  plea  never 
before  heard  of. 

MooRE,  J. :  Suppose  that  the  prisoner 
had  not  been  furnished  with  any  copy  of 
the  indictment  at  all,  and  he  was  called 


(a)  6  St.  Tr,  N.S.,  645. 
(6)  8  St.  Tr.,  223. 
Cc)  6  St.  Tr.,  N.S..  1. 
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upon  to  plead,  has  be  not  a  rigbt  to  say, 
and  to  put  it  upon  record,  **  I  am  not  now 
to  be  put  upon  my  trial,  because  by  law, 
before  I  can  be  put  on  my  trial,  I  am 
entitled  to  certain  matters  P  " 

Scoit :  Clearly,  my  lord,  he  has  the  right; 
but  the  question  is,  has  he  the  right  to  do 
it  by  what  he  calls  a  plea  of  this  kind  ? 

Whiteside :  How  is  it  to  be  done  ? 

Scott:  By  an  application  to  the  Court, 
who  will  protect  the  prisoner,  and  not 
allow  him  to  be  prematurely  called  upon  to 
plead.  It  is  not  matter  of  defence,  nor  of 
answer  to  the  charge  in  the  indictment. 
It  is  only  asking  for  further  time  to  give 
in  his  Answer. 

Fitzgerald :  If  this  is  not  a  proper  plea 
in  abatement,  of  course  it  will  be  open  to 
the  counsel  for  the  Crown  to  take  advan- 
tage of  that  upon  genei  al  demurrer  to  the 
plea. 

Blackburne,  L.C.  J. :  The  whole  ques- 
tion is  whether  the  admissibility  of  this 
plea,  or  whatever  it  is  called,  should  be 
determined  upon  motion  or  upon  demurrer. 
Upon  consideration,  we  think  that  the  best 
course  will  be  to  receive  it,  leaving  the 
Attorney- General  to  demur,  if  he  thinks 
proper,  to  it. 

The  Attorney  -  General  demurred  ore 
tenus,  and  the  Court  gave  judgment  of 
respondeat  otister. 

Clerk  of  the  Grown:  How  say  you, 
William  Smith  O'Brien, — are  you  guilty 
or  not  guilty  ? 

Prisoner :  Not  guilty. 

APPLICATIOH  FOR  IkSPECTION  OP  JURY 

Panel. 

Whiteside  applied  that  the  prisoner 
might  be  allowed  to  inspect  a  copy  of  the 
jury  panel  for  a  few  hours  before  the  trial. 
Both  the  prisoner's  counsel  and  attorney 
are  strangers  in  this  county,  and  know  no- 
thing of  the  persons  return  ed.  In  England 
a  prisoner  would  be  entitled  to  a  copy  of 
the  panel  ten  days  before  the  trial.  Even 
before  the  7  &  8  Will  3.  o.  3.  it  was  the 
custom  in  England  to  grant  a  copy  of  the 
panel.  In  Charnock*8  case  {a)  the  prisoner 
complained  he  had  not  had  a  copy  of  the 
panel  ten  days  before.  The  Loid  Chief 
Justice  said — 

"  That  it  is  not  of  right  but  of  favour,  and  it 
is  a  praetice  which  has  of  late  obtained ;  but  for 
what  you  talk  of  ten  days,  that  never  was  Rhown 
in  any  case,  nor  is  it  practicable.  You  have  the 
same  favour  Bhown  you  that  all  prisoners  have, 
and  you  can  expect  no  more.  But  you  do  not 
answer  the  question,  whether  you  will  join  in 
your  challenge.s  or  not." 


(a)  J2.  St.Tr.,  1389. 


Blackburne,  L.C.J. :  Unless  the  Attor- 
ney General  consents,  we  cannot  make  an 
order  in  the  case. 

Attorney- General :  They  will  have  an 
opportunity  of  hearing  all  the  names  called 
over  by  the  Clerk  of  the  Crown. 

Calling  over  the  Panel. 
The     Clerk  of   the   Crown  then  called 
over  the  names  of  the  panel. 

Whiteside  handed  in  the  following: — 

"  Challenge  to  the  Akrat. 

"  And  the  said  William  Smith  0*Brien  chal- 
lenges the  array  of  the  said  panel,  because  he 
says  at  the  time  of  arra}ing  and  returning  of 
the  said  panel,  there  was  not,  nor  is  there  now, 
in  existence  a  jurors'  book  for  the  county  of 
Tipperary  for  the  current  year,  to  wit,  for  the 
year  1 848.  For  the  said  William  Smith  O'Brien 
says  that  by  the  statutable  enactments  in  such 
cases  made  and  provided  and  now  in  force  in 
this  realm,  it  is  among  other  things  required  that 
the  Clerk  of  the  Peace  in  every  county  in  Ireland 
shall,  within  one  week  after  the  commencement 
in  every  year  of  the  sessions  next  hereinafter 
mentioned,  to  wit,  the  October  general  quarter 
sessions  of  the  peace,  to  be  holden  in  each  divi- 
sion of  each  county  at  large,  issue  and  deliver 
his  precept  lo  the  high  constable  and  collectors 
of  Grand  Jury  cess  in  each  barony  or  other  dis- 
trict of  collection,  and  the  collectors  of  the  cess 
or  assessment,  where  no  grand  jury  cess  is 
levied,  requiring  such  constable  to  prepare  and 
make  out  within  one  week  then  next  ensuing  a 
true  list  of  all  men  residing  within  their  respective 
districts  qualified  with  respect  to  property  and 
liable  to  serve  on  juries,  and  that  the  high  con- 
stable and  collector  or  collectors  to  whom  the 
said  precept  is  delivered  shall  make  out  a  true 
list  in  alphabetical  order  of  all  men  within  their 
districts  qualified  by  law  and  liable  to  serve  on 
juries,  and  return  the  same  to  the  Clerk  of  the 
Peace,  who  shall  lay  same  before  the  justices 
assembled  at  a  special  sessions,  to  be  holden  at 
a  place  and  time  to  be  fixed  by  the  justices 
assembled  at  every  October  general  quarter  ses- 
sions of  the  peace  to  be  holden  in  each  division 
of  the  county  at  large,  and  that  the  justices 
assembled  at  such  special  sessions  shall  count 
number  and  allow  and  sign  the  book  for  the 
year  ensuing,  which  shall  be  made  out  and  de- 
livered by  the  Clerk  of  the  Peace  to  the  Sheriff 
for  the  time  being,  and  brought  into  use  on  the 
first  day  of  January  after  it  shall  be  so  dehvered. 
And  the  said  William  Smith  O'Brien  says  that 
the  Clerk  of  the  Peace  for  the  county  of  Tipperary 
did  not  w^ithin  one  week  after  the  commence- 
ment of  the  general  or  quarter  sessions  which 
were  holden  in  each  division  of  the  county  of 
Tipperary  in  the  year  of  our  Lord  1847,  or  at 
any  time  thereafter  in  the  year  of  our  Lord  1847, 
issue  or  deliver  any  such  precept  as  is  herein- 
before mentioned  to  the  high  constable  and 
collector  of  grand  jury  cess  m  each  barony  or 
other  district  of  collection  in  the  said  county  of 
Tipperary,  or  to  the  collectors  of  any  other  cess 
or  assessment  in  the  said  county,  to  any  of  the 
sail  persons,  nor  was  any  jurors'  book  for  tb« 
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said  oounty  of  Tippeiary  for  the  now  cnrreot 
year  prepared  and  made  out  pursuaDt  to  the 
statutable  enactments  in  such  case  made  and 
provided. 

"And  the  said  William  Smith  0*Hrien  says 
that  Richard  Pennefather,  the  High  Sheriff  of 
the  county  of  Tipperary,  has  not  returned  the 
Fuid  jurors  whose  names  are  on  the  said  panel,  or 
any  of  them,  from  the  jurors'  book  of  the  said 
county  for  the  year  preceding  the  now  current 
year,  nor  from  the  respective  jurors'  books  of 
the  said  county,  or  any  of  them,  for  any  year  or 
years  precedinj;  the  now  current  year,  nor  hath 
the  said  Sheriff  returned  or  empanelled  the  said 
jurors  in  the  said  panel  mentioned  in  like  manner 
as  has  or  hath  been  used  or  accustomed  before 
the  passing  of  a  certain  act  of  Parliament  holden 
in  the  third  and  fourth  years  of  the  reign  of  our 
late  Lord  Kincc  William  the  Fourth,  entitled, 
*  Aji  Act  for  Consolidating  and  Amending  the 
Laws  relating  to  Jurors  and  Juries  in  Irehwd.' 

"And  the  said  William  Smith  O'Brien  also 
challenges  the  array  of  the  said  panel,  because 
he  says  that  the  several  panels  of  jurors  which 
for  a  long  time,  to  wit,  three  years  now  last 
passed,  have  been  from  time  to  time  returned  by 
the  respective  Sheriffs  of  the  county  of  Tipperary 
to  serve  upon  juries  for  the  trial  of  indictments 
at  commissions  of  oyer  and  terminer  and  gaol 
delivery,  in  and  for  the  said  county,  have  con- 
sisted respectively  of  a  large  number  of  persons, 
to  wit,  each  of  said  panels  of  380  persons  duly 
qualified  and  liable  to  serve  as  such  jurors  as 
aforesaid. 

"  And  the  said  William  Smith  O'Brien  says 
that  of  said  panels  of  jurors  not  less  than  a 
certain  large  proportion,  to  wit,  one-third,  of  the 
persons  on  each  of  said  panels  has  consisted  of 
persons  professing  the  Roman  Catholic  religion, 
and  that  the  residue  thereof,  two-thirds,  of  the 
persons  on  each  of  said  panels,  consisted  of  per- 
sons professing  the  Protestant  religion,  and  the 
said  William  Smith  O'Brien  saith  that  of  the 
jurors  returned  by  Richard  Pennefather  as  Sheriff 
as  aforesaid  to  serve  at  the  present  commission, 
not  more  than  a  very  small  proportion,  to  wit, 
one-eighteenth,  consists  of  persons  professing 
the  Roman  Catholic  religion,  and  the  residue 
thereof,  to  wit,  the  seventeen-eighteenths,  of  said 
last-mentioned  persons  consists  of  persons  pro- 
fessing the  Protestant  religion. 

«  And  the  said  William  Smith  O'Brien  saith 
that  said  last- mentioned  panel  has  been  by  the 
said  sheriff  partially  arrayed  and  returned  with 
reference  to  the  religion  of  the  persons  returned 
on  the  name  to  the  prejudice  of  the  said  William 
Smith  O'Brien,  and  this  he — the  said  William 
Smith  O'Brien — is  ready  to  verify.  Wherefore 
he  prays  judgment,  and  that  the  said  panel  may 
be  quashed  and  so  forth." 

Counsel  for  the  Crown  retired,  and  after 
an  absence  of  two  hours,  returned  into 
Court. 

Attorney- Generod :  My  lord,  we  hand  in 
a  plea  to  this : — 

«  Plea. 

"  And  the  said  Jafnes  Henry  Monahan,  At- 
torney-General for  our  said  Lady  the  Queen, 
who  in  this  behalf  prosecutes  for  our  said  Lady 


the  Queen,  cometh  and  saith  that  for  any  thing 
by  the  said  William  Smith  O'Brien  in  his  said 
challenge  alleged,  the  said  panel  ought  not  to  be 
quashed,  because  he  saith  that  there  was  a  jurors' 
I  book  for  the  said  county  of  Tipperary  for  the 
now  current  year,  prepared  and  made  out  pur- 
suant to  the  statutable  enactments  in  that  behalf 
made  and  provided,  and  that  the  said  juror."*' 
book  for  the  said  county  for  the  said  current 
year  is  now  in  existence,  to  wit,  at  Clonmel 
aforesaid.  And  the  said  James  Henry  Monahan 
further  saith  that  the  array  of  the  said  panel 
was  well»  equally,  and  impartially  made  and 
arrayed  from  the  said  jurors'  book  for  the  cur- 
rent year  by  the  said  Sheriff  and  his  officers 
according  to  the  duty  of  his  office,  wherefore  he 
prays  judgment,  and  that  the  array  of  the  said 
panel  may  be  affirmed  and  the  said  challenge 
disallowed." 

The  prisoner's  counsel  retired,  and  after 
a  short  absence  returned  into  Court. 

Sir  (7.  O'Loghlen :  We  join  issue  in  the 
words  of  the  plea,  and  hand  in  this  replica- 
tion : — 

"  Replication. 

"  And  the  said  William  Smith  O'Brien  by  way 
of  replication  to  the  plea  filed  by  the  Right 
Honourable  James  Henry  Monahau,  her 
Majesty's  Attomej'-General,  .who  in  this  behalf 
prosecutes  for  our  said  Lady  the  Queen,  to  the 
challenge  of  him  the  said  Vi  illiam  Smith  O'Brien 
made  to  the  array  of  the  said  panel,  says  that 
notwithstanding  any  thing  in  and  by  the  said 
plea  alleged,  the  said  panel  ought  to  be  quashed, 
because  he  says  that  there  was  not  a  jurors' 
book  for  the  said  county  for  the  now  current 
year  prepared  and  made  pursuant  to  the  statuta- 
ble enactments  in  such  case  made  and  provided, 
nor  was  the  panel  well,  equally,  and  impartially 
made  and  arrayed  from  the  said  jurors'  book  ^ir 
the  current  year,  in  manner  and  form  as  the  said 
Attorney-General  has  in  and  by  his  said  plea 
alleged,  and  this  the  said  Williaui  Smith  O'Brien 
prays  may  be  inquired  of  the  Court  here,  accord- 
ing to  law  and  so  forth." 

The  Hon.  Francis  Aldborough  Prittie 
and  the  Hon.  ComelitM  O'CaUdghan  were 
then  sworn  as  triers. 

Whiteside :  Gentlemen  triers,  the  first 
question  raised  by  this  challenge  turns 
chiefly  upon  the  construction  of  ihe  Jurors' 
Act,  3  &  4  WiU.  4.  c.  91.  There  has  not 
been  a  compliance  with  s.  4,  which  pro- 
vides— 

"  For  the  assistance  of  the  Sheriff  in  forming 
the  jurors'  book,  be  it  further  enacted,  that  the 
Clerk  of  the  Peace  in  every  county,  and  the 
Clerk  of  the  Peace  in  every  county  of  a  city  and 
county  of  a  town  in  Ireland,  shall  within  one 
week  after  the  commencement  in  every  year  oj 
the  Midsummer  sessions  hereinafter  next  men- 
tioned^ issue  and  deliver  his  precept  (in  the  form 
set  forth  in  the  schedule  hereunto  annexed,  or 
as  near  thereto  as  may  be)  to  the  high  con- 
stable and  collectors  of  the  grand  jury  cess  in 
each  barony,  half  barony,  or  other  district  of 
collection,  and  to  the  collectors  of  other  cess  or 
assessment  where  no  grand  jury  cess  is  levied, 


Digitized  by 


Google 


23] 


27i«  Qtbeen  against  Smith  O'Brien,  1848. 


[24 


requiring  suck  collectors,  respectively,  to  pre- 
pare and  make  out  witkin  one  montk  tken  next 
ensuing,  a  true  list  of  meti  residing  witkin  their 
respective  districts  qualifieil  with  respect  to  pro- 
perty, and  liable  to  serve  upon  juries." 

By  B.  8,  within  one  month  after  the 
receipt  of  the  precept,  copies  of  lists  are 
to  be  delivered  to  the  Clerks  of  the  Peace, 
who  are  to  keep  them  for  three  weeks. 
That  makes  two  months -« 

"  after  the  commencement  of  the  Midsainmer 
sf«sions  next  hereinafter  mentioned." 

There  are  no  '*  Midsummer  sessions  next 
hereinafter  mentioned"  in  the  Act,  but 
s.  9  requires  the  Justices  to  fix — 

"  a  time  not  less  than  two,  nor  more  than  three, 
calendar  months,  after  the  first '  day  of  such 
general  or  qilarter  sessions,  for  holding  a  special 
session  for  the  purpose  of  examining  such  lUxs 
of  the  jurors,  pursuant  to  the  provisions  herein- 
after mentioned." 

As  there  are  no  Midsummer  sessions 
next  hereinafter  mentioned  in  the  Ace, 
and  the  tiext  sessions  mentioned  are  the 
October  sessions  in  s.  9,  your  lordships 
must,  to  make  Sense  of  the  Act»  either 
reject  the  words  "next  hereinafter  men- 
tioned," or  the  words,  "  Midsummer 
sessions."  The  words,  '*  Midsummer  ses- 
sions/' should  be  rejected,  because  the 
Act  was  passed  on  August  28th,  1833,  after 
the  *'  Midsummer  sessions"  for  that  year, 
so  that  no  jurors'  book  could  have  been 
drawn  up  for  1834,  if  these  words  are  re- 
tained. Then  this  consequence  followa, 
'•  that  the  sessions  next  hereinafter  men- 
tioned," must  be  the  October  sessions  ; 
and,  therefore,  that  the  Clerk  of  the 
Peace  ought  t.o  have  issued  his  precept  one 
week  after  the  October  sessions ;  and  in 
point  of  fact  he  has  not  done  so,  but  has 
issued  it  in  July,  consequently  the  jur»rs' 
book  made  up  for  these  precepts  is  bad. 

Attorney' General :  This  is  a  rather  start- 
ling proposition  that  **  Midsummer" 
means  October. 

The  point  having  been  argued  at  great 
length,  and  evidence  having  been  given 
showing  that  the  precepts  were  issued 
before  the  month  of  Aneast,  1847,  and  that 
the  jurors'  book  for  1848  was  made  up  from 
lists  Ferved  at  special  sessions  in  Decem- 
ber, 1847, 

Blacrbubne,  L.O.J,  {addresevng  the 
triers) :  You  need  not  trouble  yourself 
with  that  part  of  the  case,  because  it  is 
quite  plain.  Gentlemen,  in  this  case, 
in  the  is^ne  which  has  been  joined,  it  is 
alleged  by  the  prisoner-^ 

**  that  there  was  not  a  jurors'  book  for  the  said 
county  for  the  current  j-ear  prepared  ard 
made,  ptirsuant  to  the  statutable  euuetmeuts  in 
that  cas.-  made  and  provided." 


Now,  it  is  an  admitted  fact,  that  the 
panel  is  taken  from  the  names  found 
m  that  book  which  huj  been  produced, 
and  proved  to  have  been  delivered  by 
the  Olerk  of  the  Peace  to  the  Sub- 
Sheriff  of  the  county  upon  the  31st  of 
December,  1847,  and  proved  to  have  been 
made  from  the  lists  revised  at  the  quarter 
sessions,  at  Which  quarter  sessions,  I  need 
not  toll  you,  the  magistrates  preside  for 
the  purpose  of  revising  the  lists ;  and 
the  lists  which  they  so  revine,  from  which 
the  jurors*  book  is  compiled,  are  proved  to 
have  been  returned  bj  the  collectors  prior 
to  the  month  of  October,  in  pursuance  of 
a  precept  which  has  not  been  produced 
here,  but  which  unquestionably  issued 
before  the  month  of  August.  And  the 
question  now  raised  is  whether  or  not  the 
precept  which  was  unquestionably  issued 
liy  the  Olerk  of  the  Peace  before  the  Octo- 
ber sessions,  was  a  precept  issued  pursuant 
to  the  Jurors'  Act  f  Upon  the  part  of  the 
prisoner  it  is  alleged,  that  it  ought  to  have 
issued  after  the  October  sessions  in  the 
year  1847,  and  not  at  any  antecedent 
period.  In  point  of  fact,  it  did  issue  at  an 
antecedent  period.  The  question  depends 
entirely  on  the  construction  of  the  Act  ot 
Parliament,  as  to  which  we  have  no  diffi- 
culty in  telling  you  that  it  does  not  contain 
one  single  word  or  letter  justifying  thac 
construction,  or  warranting  you  in  coming 
to  the  conclusion,  that  tne  Olerk  of  the 
Peace  has  acted  otherwise  than  pursuant  to 
the  Act  of  Parliament ;  therefore  the  ob- 
jection is  utterly  untenable,  and  we  advise 
you  to  find  against  the  challenge  upon 
that  ground. 

The  triers  found  for  the  Crown  and 
against  the  challenge  upon  the  first 
ground. 

OUALLENGE  TO  ArBAT  UPON  THE   SeCOKD 

Ghound. 

Wkiteside  {addressing  the  triers) :  The 
question  here  (or  you  is  whether  this  panel 
has  been  fairly  and  impartially  arrayed. 
The  point  is  a  very  short  one.  Upon  a  1 
the  former  panels  within  the  last  three 
years,  there  was  a  certain  proportion 
obaci-ved  by  the  respectable  High  Sheriffs 
who  returned  the  panels — and  especially 
for  the  last  special  commission — and  that 
proportion  seems  to  have  been  considered 
a  fair  one,  though  I  confess  I  was  much 
surprised,  considering  the  religion  of  the 
jurors,  at  the  smallness  of  the  numbers. 
Upon  those  panels  two-thirds  of  the  jurors 
have  been  of  the  Protestant  persuasion, 
and  one-third  only  have  been  of  the  Catho- 
lic religion.  What  is  the  result  with 
respect  to  the  present  panel  P  It  is  averred 
that  upon  this  panel  one- eighteenth  part 
only  consi&ts  of  Catholic  jurors.    The  very 
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men  eulogized  by  the  Lord  Chief  Justice 
for  the  mftnner  in  which  they  discharged 
their  duties  at  the  last  special  commission 
— ^the  men  who  showed  that  they  conld 
not  be  intimidated,  have  been,  I  say,  pur- 
posely and  studiously  struck  off  upon  this 
occasion,  in  order  to  save  my  learned  and 
esteemed  friend,  the  Attomey-Oeneral,  the 
pain  of  telling  them  openly  to  stand  by 
when  they  come  up  to  be  sworn.  There  are 
288  names  upon  this  panel ;  and  it  is 
settled,  though  it  has  been  disputed   by 

S'eat  lawyers  now  on  the  bench  in  Eng- 
nd,  that  the  Crown  may  put  by  276,  or 
260,  or  264,  until  they  have  exactly  the 
twelve  men  they  like,  and  that  they  may 
do  by  simply  uttering  the  words  **  stand 
by."  Therefore  the  more  numerous  a 
panel  is,  where  the  prisoner  has  but  thirty- 
five  challenges,  the  more  reason  is  there  for 
ascertaining  whether  the  panel  is  fairly 
and  impartially  arrayed  or  not.  In  Home 
Tof>ke*8  case  {a)  Sir  John  SeoU,  then  the 
AUomey-GeneraX — the  late  Lord  Eldon — 
went  the  length  of  setting  aside  seven 
men,  and  the  judge  observed  sharply  upon 
the  number  he  had  set  aside,  remarking 
at  the  same  time  the  number  which  ap- 
peared on  the  panel.  Had  he  practised  in 
Ireland,  he  would  have  been  taught  a 
different  line  of  proceeding.  Why  do 
I  mention  that  P  flere  is  a  panel  of  288 
names.  It  may  be  that  my  client  has 
no  apprehension  that  twelve  gentlemen 
of  his  own  persuasion  would  not  try  him 
fairly  for  his  life.  But  that  is  not  the 
oueRtion.  I  have  no  doubt,  and  he  has  no 
doubt  but  they  would,  llie  question  fairly 
and  honestly,  is,  whether  this  panel  has 
been  dealt  with  unfairly  and  unwarrant- 
ably to  his  prejudice.  Now,  what  has 
been  done  P  They  have  struck  off  seven- 
teen-eighteenths  of  the  Boman  Catholic 
jurors  of  this  county.  There  are  several 
of  them  who  attended  at  the  last  assizes 
in  attendance  here,  whom  we  have  sum- 
moned to  give  evidence  to-day.  Now,  if 
yciu  want  an  authority  to  know  whether 
that  is  according  to  the  law  or  the  consti- 
tution, 1  will  give  you  one,  and  it  is  no 
other  than  the  prosecutor  in  this  case, 
Lord  John  Rueseli.  Gentlemen,  I  was  en- 
gaged as  counsel  in  Mr.  O^ConnelVs  case, 
on  the  part  of  one  of  the  gentlemen  who 
were  then  arraigned.  Eleven  gentlemen 
were  there  set  aside  because  they  belonged 
to  the  Repeal  Association  $  and  that 
reason,  in  my  judgment,  was  a  just  one. 
They  were  assailed  in  the  House  of  Com- 
mons for  having  so  set  them  aside.    . 

Attorney- General:  I  really  do  not  know, 
my  lords,  what  Lord  John  Rv^aell  has  to 
do  with  this.    He  is  not  the  prosecutor 

(a)  25  St.  Tr.  25. 


in  this  case.  I  am  here  the  prosecutor, 
as  public  officer,  on  the  pare  of  the  Queen. 
On  the  question  which  has  to  be  tried 
here,  whether  this  be  or  not  a  fair  and 
proper  panel,  I  do  not  know  what  Lord 
John  Bussell  has  to  do  with  that. 

BLA.CRBURNE,  L.C.J. :  Do  not  go  into  any 
vague  question. 

Whiteside:  I  am  not,  my  lord,  going 
into  any  vague  question.  I  am  going  to 
state  the  short  point,  which  is  important. 
In  that  case  they  struck  off  eleven  gentle- 
men who  were  of  that  persuasion,  who 
were  equal  in  the  eye  of  the  law;  and 
Lord  John  Bussell  arraigned  that  pro- 
ceeding as  an  unconstitutional  and  un- 
justifiable one  in  O'GonnelVs  case  (a);  and 
yet  the  same  man — for  what  is  the  use  of 
my  learned  friend  telling  me  that  he  is 
acting  for  the  Queen ;  he  is — I  do  not  say  it 
disrespectfully— but  the  official  servant  of 
her  Majesty's  prime  minister — to  be  sure 
he  is ;  and  they  have  struck  100  off  that 
panel,  and  they  have  placed  a  few  names 
in  such  a  place  that  our  right  of  challenge 
is  a  farce.  I  say  that  such  striking  off 
has  been  done  designedly.  There  are  but 
some  18  or  19  Catholics  on  this  long  panel 
of  288;  and  I  will  tell  you  why  that  has 
been  done.  Of  the  120  who  have  been  in  the 
habit  of  attending  1 00  are  gone ;  and  you 
will  be  told  presently,  I  have  uo  doubt, 
that  the  Sheriff  knew  nothing  about  it. 
G-entlemen,  the  b^st  authority  I  can  give 
you,  as  to  the  value  of  my  objection,  is 
the  decision  of  Baron  FennefcUher^  in  my 
hearing,  at  the  last  Special  Commission 
in  Dublin,  in  Beg.  v.  0'Boherty{h).  that 
the  religion  of  any  man  is  no  ground 
for  objection;  and  if  a  body  of  men 
are  kept  off  studiously  and  purposely, 
on  the  ground  of  their  religion,  that,  he 
decided  from  the  bench,  was  a  junt  ground 
for  impugning  the  impartiality  of  the 
panel.  I  make  no  charge  against  the  re- 
spectable High  Sheriff  of  your  county,  I 
will  prove  these  facts  to  you  ;  and  it  will 
not  ao  for  the  Sheriff  to  say  that  he  did 
not  know  how  this  panel  was  made  out. 
It  has  been  made  out  in  that  way,  that 
Catholic  jurors  might  not  appear  on  the 
panel ;  for  if  they  were  on  the  panel,  the 
Attorney- General  would  have  had  openly 
to  bid  them'stand  by.  I  do  not  speak  dis- 
respectfully of  my  learned  friend ;  it 
would  pain  him  to  do  it.  I  believe  out  of 
every  twenty  or  twenty-five  names  there  is 
one  Catholic  gentleman.  Our  right  of 
challenge  is  thus  made  a  mere  farce ;  and 
it  comes  ultimately  to  this,  if  this  system 
be  continued,  while  I  admit  the  Sheriff 
ought  to  strike  off  all  men  who  are  Con- 


(a)  5  St.  Tr.  N.S.  947. 
(Jb)  6  St,  Tr.  N.S.  831. 
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federation  men,  and  the  like,  yet,  if  on  the 
score  merely  of  their  religion  they  are 
omitted,  it  would  be  better  frankly  and 
boldly  at  once  to  re-enacc  the  penal  laws. 
Henry  Pedder  (the  Clerk  of  the  Crown), 
who  had  been  subpoBnaed  to  produce  the 
jnry  panels  of  the  last  three  years  was 
then  examined  on  the  voir  dire,  and  stated 
that  the  panel  for  the  North  Biding  was 
at  Nenagh;  the  panel  for  the  South 
Biding  was  in  the  Crown  office  at  Clon- 
mel.  He  would  send  for  it.  The  number 
of  names  on  the  present  panel  was  288. 

Patrick  Kirwan — Examined  on  the 
voir  dire  by  Whiteside. 

An  attorney  practising  in  the  county, 
who  had  heard  the  panel  read  over,  stated 
that  the  number  of  Boman  Catholics  on  it 
was  about  17  or  18  out  of  288. 

The  witness  having  been  questioned 
about  the  panel  at  the  last  Special  Com- 
mission, the  Solicitor- General  objected 
that  the  panel  must  be  produced. 

The  panel  of  the  January  Special  Com- 
mission having  been  produced  by  the 
Clerk  of  the  Crown,  the  witness  retired  to 
examine  it. 

Body  Spain — Examined  on  the  voir  dire 
by  Whiteside. 

Slated  that  he  had  attended  as  a  juror 
at  the  last  assizes;  at  the  two  previous  as- 
sizes his  name  had  been  omitted;  before 
he  had  usually  been  summoned.  Was  a 
Boman  Catholic.  Had  seen  James  Hanley 
a  Boman  Catholic,  Edward  Heyn,  Catho- 
lic, Jeremiah  Tuohy,  Catholic,  John  Tuohy, 
Oeorge  Thomhill,  John  Da/rcy,  Edward 
Flynn,  and  Jeremiah  Tuohy,  Catholics,  act 
as  jurors.  Had  not  seen  them  at  this  com- 
mission. 

Blackbukne,  L.C.J. :  Unless  you  can 
connect  the  Sheriff  in  some  way  or  other 
with  some  corrupt  intention,  I  cannot  see 
the  object  of  pursuing  this  line  of  exami- 
nation. 

Whiteside :  It  will  be  a  question  on  the 
evidence,  my  lord.  I  aver  that  100  and 
more  names  could  not  be  left  off  by  acci- 
dent. Now  I  must  prove  the  fact  that 
100  were  left  off. 

DoHEKTY,  C.J. :  That  none  were  left  off 
prior  to  the  time  of  the  present  Sheriff. 

Cross-examined  by  the  Aitomey-GeneraL 

Gregory  Fitzpairick  is  a  tanner,  M^Han- 
ley  is  in  the  skin  and  feather  trade,  Mr. 
Flyn,  a  gentleman  farmer,  one  Mr.  Tuohy 
is  a  miller,  the  other  farms  120  acres. 

Do  you  know  whether  those  two  are  in 
the  habit  of  attending  as  jurors  at  the 
quarter  sessions  ? — They  are. 

Petty  jurors  at  quarter  sessions  P — Tes. 


Are  they  in  the  habit  of  attending  the 
assistant-barrister's  court  P — Yes. 

William  Ma/y — Examined  on  the  voir 
dire  by  Fitzgerald. 

Stated  that  he  was  a  Boman  Catholic. 
Had  not  been  summoned  at  the  last  special 
session,  but  his  name  had  never  been 
omitted  on  any  other  occasion,  and  he 
had  been  serving  as  a  juror  for  thirty 
years.  Hb^  seen  Thom^isHenessy of  Thnrlea, 
Henry  WTiepney  of  Thurles,  John  Byan  of 
Thurles,  Martin  Quinlan,  Nicholas  Burke, 
Thomas  Cahir,  Michael  Hardy,  William 
Byan,  Dudley  Byrne,  Bobert  Manning, 
Catholics.  Had  seen  them  serve  on  juries, 
John  Byan  only  on  petty  juries. 

Blackburne,  L.C.J. :  Unless  you  can 
connect  these  matters  with  the  act  of  the 
Sheriff  for  the  purpose  of  imputing  cor- 
ruption to  him,  I  cannot  see  what  value 
this  evidence  has. 

Whiteside :  According  to  the  decision  of 
Baron  Pennefather,  if  we  prove  the  omis- 
sion, it  is  for  the  triers  to  say  whether  the 
panel  was  projjerly  framed  or  not.  Baron 
Pennefather  said  that  the  exclusion  of  any 
person  from  the  jury  panel  on  account  of 
his  religion  was  a  sufficient  cause  fur 
setting  aside  the  panel.(a) 

Cross-examined  by  the  Solicitor-General. 
Had  seen  the  above  persons  serve  at 
quarter  sessions,  some  as  grand  juroi-s, 
and  some  as  petty  jurors. 

Edward  Murphy. — Examined  on  the 

voir  dire  by  Whiteside. 
A  Roman  Catholic.  Had  served  at  the 
assizes  and  special  commissions  for  the 
last  twenty  years.  Was  not  on  this  panel. 
Know  Daniel  Murphy  of  Ballymere,  and 
another  Daniel  Murphy,  Jerome  Scully, 
John  Macks,  Nicholas  and  John  Doherty, 
Catholics,  and  had  seen  them  act  as 
jurors. 

Cross-examined  by  Scott. 

Do  you  know  whether  any  Protestant 
jurors,  who  have  been  in  the  habit  of 
serving  as  jurors,  have  been  omitted  from 
this  panel? — From  my  neighbourhood 
there  is  not  one  that  I  heard  of. 

Now,  are  you  only  speaking  of  what  you 
heard,  or  is  it  what  you  know  P  Do  you 
know  whether  all  these  of  whom  you  have 
spoken  have  been  returned  or  summoned 
for  this  panel  P— No,  I  cannot  say  ;  I  was 
not  asked  that  before. 

Edward  Murphy,  of  Ballymore   House — 

Examined  on  the  voir  dire  by  Fitzgerald. 

A  Boman  Catholic.     Had  been  in  the 

habit  of  serving  on  juries  for  the  last  five 

years,  and  served  at  the  last  special  com- 

(a)  In  Reg.  v.  O Doherty  6  St.  Tr.,  N.S.,  881, 
888. 
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mission.      Was    not    summoned  on    this  ' 
panel;  his  brother  was. 

Edward  Lalor  Camhie — Examined  on  the 
voir  dire  by  Whiteside. 

Formerly  acted  as  Sab- She  riff  of  this 
coanty.  Had  known  a  great  many  of  the 
persons  mentioned  by  the  last  three  wit- 
nesses on  juries. 

Yon  have  yourself  put  them  upon  the 
panel  as  fit  and  proper  persons  P — I  have. 

And  they  were  fit  and  proper  persons  P — 
Some  of  them  were  only  put  on  at  petty 
sessions;  others  of  them  as  jurors  at 
assizes;  and  others  of  them  were  only 
record  jurors. 

Were  the  names  you  heard  mentioned 
those  of  fit  and  qualified  persons  to  serve 
as  jurors  P— A  great  many  of  them  were 
respectable  men;  some  rich,  comfortable 
men,  who  bad  an  interest  in  the  county. 

Such  as  ought  certainly  to  have  been 
placed  on  a  jury  P — Such  as  ought  certainly 
from  their  position  and  property.  Some 
of  them  were  only  quarter  sessions  jurors. 

You  are  the  person  who  can  give  me  the 
best  information.  Now,  may  I  ask  you,  do 
you  consider  out  of  a  panel  of  288  names, 
that  18  is  a  fair  representation  of  the 
Koman  Catholic  jurors  of  this  coanty  P 

Attorney' General :  I  do  not  think  that  is 
a  legal  question.  The  number  of  Catholics 
is  a  mere  assumption. 

Blackburne,  L.C.J. :  I  do  not  think  you 
can  ask  the  question,  what  is  the  fair  pro- 
portion of  the  numbers  on  any  jury  panel. 

MooBB,  J. :  That  is  matter  of  opinion, 
what  is  the  fair  proportion. 

Whiteside:  Our  challenge  is  on  this 
ground— that  the  jurors*  lists,  before  re- 
turned to  the  court,  invariably  observed  a 
certain  proportion. 

Blackbubh,  L.C.J. :  Just  observe,  the 
question  you  ask  is  whether  a  certain 
number  is  a  fair  proportion. 

Whiteside :  I  will  put  the  question  then 
in  another  form.  (To  the  witness)  :  Have 
yon  heard  that  there  are  288  names  upoix 
the  present  panel  P — I  heard  that  stated. 

Now,  in  the  course  of  your  practice  as 
SherifiT,  daring  the  time  you  served,  out  of 
a  panel  of  288  names,  how  many  jurors  of 
the  Roman  Catholic  persuasion  were  ordi- 
narily returned  P 

Blackbdrne,  L.C.J. :  Now,  can  you  state 
that  P — It  is  quite  impossible  that  I  could 
answer  that  question.  I  made  it  a  rule  to 
return  every  man  whom  I  thought  ought  to 
be  returned,  no  matter  whether  he  was 
Catholic  or  Protestant. 

Whiteside:  I  do  not  want  to  tie  you 
down  to  fifteen  or  twenty;  but  I  am 
asking  you,  from  your  knowledge  of  a 
fact  that  you  must  be  acquainted  with,  is 
fifteen  or  eighteen  out  of  a  panel  of  288, 


an  honest  return  of  the  Roman  Catholic 
jurors  of  this  county  P 

Solicitor-General:  We  object.  That  is 
the  same  question  put  again,  after  an  in- 
timation from  the  Court  that  it  ought  not 
to  be  put. 

Whiteside:  The  Court  has  not  yet  de- 
cided it,  and  will  not  decide  it  without 
argument.  Our  challenge  here  is  exactly 
in  conformity  with  what  I  heard  from  one 
of  the  Bench  may  be  made  out  by  proof, 
and  that  is,  that  the  proportion  of  jurors 
on  the  panel  is  not  a  fair  representation  of 
the  Roman  Catholic  jurors  of  the  county. 
How  am  I  to  prove  that  P  By  asking  a 
plain,  direct  question.  I  have  produced 
an  official  person,  who  has  acted  as  Sub- 
Sheriif  for  some  years,  who  has  made  the 
returns  for  this  county  himself;  and  he  is 
the  very  person  of  all  others  who  knows 
the  exact  fact  we  want  to  learn.  He  has 
returned  the  former  panels,  and  we  aver 
that  the  ground  of  challenge  is  the  difi*er- 
enoe  between  this  and  the  former  panels. 
I  want  to  ask  whether  fifteen  or  eighteen 
out  of  288  is  unusual,  or,  as  I  before 
phrased  it,  an  honest  return  of  the  Roman 
Catholic  jurors  of  this  county  P 

Blackbukne,  L.C.J. :  It  is  to  me  an 
utterly  incomprehensible  question.  I 
have  had  some  experience  in  criminal 
courts,  and  I  never  heard  it  laid  down 
that  a  jury  was  to  be  selected  in  any 
proportions  accordiug  to  the  religion  of 
its  members.  On  the  contrary,  it  strikes 
me  that  an  honest  and  conscientious 
Sheriff,  well  discharging  his  duty,  would 
never  investigate  the  religion  of  any  man. 

Whiteside :  Your  lordship  states  exactly 
what  is  the  law,  that  no  juror  ought  ever 
to  be  selected  on  the  ground  of  his  re- 
ligion. I  can  subscribe  to  every  thing 
that  your  lordship  has  so  truly  said. 

Blacks DBNE,  L.C.J.  :  I  do  not  say 
that  a  fair  proportion  of  the  religion  of 
jurors  is  not  to  be  a  subject-matter  of  in- 
vestigation {sic). 

Whiteside :  My  lord,  my  complaint  is, 
that  the  very  thing  which  your  lordship 
censures  has  been  done.  And  the  ques- 
tion is,  how  can  I  prove  it,  except  by 
showing  what  was  the  number  ot  the 
jurors  so  returned  on  the  former  panel  ? 

MooBB,  J. :  You  were  asking  him  as  to 
his  opinion  founded  on  his  past  experience. 

Whiteside ;  I  will  put  it  then  as  a  matter 
of  fact.  (To  the  witness.)  What  is  the 
smallest  number  of  Roman  Catholics 
v/hich  you  have  known  to  be  returned 
upon  the  panel sP 

Solicitor- General :  I  object  to  that,  be- 
cause the  best  evidence  of  that  would  be 
the  proiuction  of  the  former  panels.  On 
a  former  occasion,  in  another  place,  a 
similar  attempt  to  this  was  made,  and  it 
turrjed  out  that  the  witness  they  put  on 
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the  table,  with  the  panel  in  his  hand,  did 
not  know  the  religion  of  a  single  iudi- 
vidaal. 

Whiteside :  That  is  ground  of  cross-ex- 
amination. Have  yon  ever  returned,  Mr. 
Canibie,  so  small  a  number  as  twenty 
Eoman  Catholic  jurors  for  this  great 
county  of  Tipperary  P 

Blackbukne,  L.C.J.  :  Can  you  state 
that  as  a  matter  of  fact  P— I  cannot  state 
that  as  a  positive  fact. 

Whiteside:  But,  my  lord,  he  can  ac- 
cording to  the  beat  of  his  belief. 

Witness:  Mr.  Kirwan  has,  I  believe, 
prepared  an  analysis  of  these  lists,  and 
he  will  be  able  to  tell  you.  If  I  saw  the 
panel  I  should  be  able  to  state 

A  former  panel  for  the  Soath  Biding 
was  handed  to  the  witness  to  examine. 

Blackburnb,  L.C.J. :  What  do  you  do 
next,  Mr.  Whiteside  f 

Whiteside:  I  propose,  my  lord,  to  put 
the  question  in  a  general  way. 

Blackburne,  L.C.J. :  With  respect  to 
the  question  of  whether  this  is  a  fair  and 
proper  proportion,  that  cannot  be  put. 

Whiteside ;  Till  this  gentleman  has 
looked  over  this  panel  1  cannot  go  on.  It 
is  impossible  to  establish  a  challenge  of 
this  sort,  because  we  cannot  get  at  the 
panel  except  by  a  process  of  this  court, 
it  certainly  is  a  very  important  thing  that 
a  panel  prepared  by  any  person,  however 
respectable,  should  not  be  above  all  im- 
peachment. 

Blacrburne,  L.C.  J. :  Nobody  has  stated 
otherwise.  We  are  mo3t  anxious,  Mr. 
Whiteside,  to  hear  the  evidence  to  sustain 
the  challenge. 

Whiteside ;  I  could  not  get  a  copy  of  the 
former  panel  until  this  day. 

John  Loct/— Examined  on  the  voir  dire 
by  Fitzgerald. 

A  Boman  Cath  olic.  Had  been  regularly 
summoned  for  the  last  twenty  years  as  a 
juror.  Was  not  on  this  panel.  Knew 
Patrick  Quinn,  John  Dunphy,  director  of 
the  National  Bank,  John  Clancy,  William 
King*  Thomas  Holmes,  Thomas  Hearne, 
Boman  Catholics.  Had  seen  them  serve 
on  juries. 
Cross-examined  by  the  Attorney- General, 

You  are,  I  believe,  an  alderman  and 
town  councillor  of  this  town  P—I  am. 

Many  of  those  gentlemen  whom  you 
have  named  are  town  councillors  ? — They 
are. 

Were  you  one  of  the  gentlemen  who 
applied  to  Mr.  Howley,  the  reviaing  bar- 
rister,  to  be  left  off  the  jury,  because  you 
were  aldermen  and  town  councillors?— 
That  was  off  the  sessions'  jury. 

What  reason  did  you  assign  to  Mr, 
Howley  for  wishing  to  be  excused  from 


'  serving  as  jurors  P — On  the  ground  that 
I  we  were  exempted  from  serving  on  juries 
;  by  Act  of  Parliament. 

And  he  directed  the  Sheriff  not  to 
summon  you,  as  you  were  town  council- 
lors. Is  that  so  P — I  don't  know  what  he 
told  the  Sheriff;  but  the  Sheiiff  sum- 
moned us  afterwards  to  the  sessions  and 
to  the  assizes. 

Did  you  ever  see  those  gentlemen  whom 
yon  have  named  serve  as  jurors  at  the 
sessions  P — I  have  seen  them  serve  here  at 
the  assizes. 

Have  you  heard  the  present  panel 
called  overP — I  have. 

Do  you  know  any  of  the  gentlemen 
whose  names  were  called  overp — Not  all 
of  them ;  I  know  a  good  many  of  them. 

They  are,  I  believe,  respectable  men, 
and  men  of  station  and  property? — A 
good  many  of  them  are. 

Edward  LaJor  Gamhis — Becalled  and  ex- 
amined by  Whiteside, 

Produced  the  panel  of  the  special  com- 
mission of  24th  of  January  1848.  Had 
analysed  it.     There  were  331  jurors. 

Now,  are  you  able  to  say  how  many 
Boman  Catholics  there  are  amongst 
them  P — There  are  34  that  I  am  certain 
of,  who  are  Boman  Catholics  ;  and  there 
is  one  gentleman  as  to  whose  religion  I 
am  doubtful. 

David  Clancy — Examined  on  the  voir  dire 
by  Fitzgerald. 
Boman  Catholic.  Had  served  upon 
juries  for  twelve  years.  Was  summoned 
at  the  last  special  commission,  but  not  at 
this. 

Cross-examined  by  the  Attorney- OeneraX. 

Was  fined  for  non-attendance. 

Blackburne,  L.C.J. :  Is  there  any  evi- 
dence of  any  corrupt  op  improper  motive  ? 

Whiteidde:  We  have  iust  proved  the 
fact  of  the  last  panel.  When  that  is  done, 
we  do  not  mean  to  trespass  farther  on  the 
Court. 

Blackbubns,  L.C.J. :  It  is  a  very  serious 
charge,  and  ought  not  to  be  lightly 
made. 

Whiteside:  On  looking  over  the  panel, 
and  finding  the  proportion  of  Catholics  to 
Protestants  to  be  as  I  have  stated,  I 
thought  it  ray  duty  to  do  as  I  have  done. 
On  the  instructions  laid  before  me,  I 
would  do  so  again  if  the  same  circum- 
stances were  to  occur;  I  would  do  what  I 
thought  right  for  my  client. 

PatricTc  Kirwan,  recalled — Examined  on 
the  voir  dire  by  Whiteside. 
State  the  result  of  your  examination  of 
the  panel  for  the  South  Biding  of  1846  ? 
— There  were  192  names ;  and  out  of  that 
number  there  were  51  Boman  Catholics. 
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Now,  have  yon  examined  any  other 
panel? — ^I  have  also  examined  the  panel 
of  the  10th  of  March  1846 ;  and  I  find 
that  there  were  upon  that  194  names,  and 
of  that  number  there  were  47  Boman 
Catholics. 

What  is  the  namber  of  Catholics  npon 
the  present  panel  P — I  think  about  17  or  18. 

Cross-examined  by  the  SoUeitor-Oeneral, 

Do  you  speak  of  your  actual  knowledge 
of  the  religious  persuasion  of  the  parties  ? 
— I  am  perfectly  positive ;  I  think  I  can 
say  I  know  almost  every  one  of  them 
individually. 

Do  you  know  whether  any  of  those 
gentlemen  are  here  to-day  P—There  is 
one  on  the  panel  I  believe ;  another,  John 
Green,  has  left  the  country ;  and  a  third 
is,  I  believe,  dead. 

Do  you  know  whether  there  are  any 
more  who  have  died  since  P — ^I  dont 
think  there  are  any  more ;  there  is  one 
dead,  there  may  be  two. 

WhUetide :  That  is  our  case,  my  lords. 

Aiiomey-Oeneral :  My  lords,  1  submit 
that  there  is  no  evidence  to  go  to  the 
triers.  The  issue  is,  whether  this 
panel  was  partially  arrayed  by  the  Sheriff. 
That  is  the  expression  on  which  issue  has 
been  taken  and  joined.  The  allegations 
as  to  the  religion  of  the  jurors  on  former 
panels  and  on  this  are  only  prefatory,  and 
would  be  mere  waste  paper.  If  the  chal- 
lenge had  merelv  stated  that  a  certain 
proportion  in  the  religions  was  not 
observed,  we  should  have  demurred.  We 
have  joined  issue,  because  corruption  is 
imputed  to  a  public  officer. 

Whiteside :  Our  case  is,  that  the  panel 
is  not  a  fair  and  impartial  one.  The 
word  corruptly  has  been  used,  but  not 
by  me.  I  do  not  wish  to  use  that  term 
to  any  gentleman  bearing  the  honoured 
name  of  the  High  Sheriff.  We  say,  look- 
ing to  other  jMUiels  that  have  been  re- 
turned, that  this  is  not  a  fair  and  im- 
partial panel.  For  one  divison  we  have  a 
panel  of  192  names,  with  51  Roman 
Catholics  upon  it ;  and  in  another  division 
wc  have  a  panel  with  194  names,  and  47 
Boman  Catholics  upon  it. 

Blackbubns,  L.O.  J. :  I  must  say  that  a 
question  might  be  left  to  the  triers  upon 
the  facts  as  proved. 

AUomey'Ueneral :  Then,  my  lords,  we 
will  call  the  High  Shetiff. 

PriUie  {one  of  the  triers) :  I  should  like 
to  ask  a  question  of  the  last  witness  (Mr. 
KirwanK 

Patrick  Kirwan,  recalled. 

Priitie  (to  the  vntness).  Do  you  know 
whether  it  is  the  usual  practice  in  this 
country  for  the  High  Sheriff  to  make  any 
difference  in  the  panels  for  the  special 

85234. 


commissions,  and  those  which  are  framed 
for  the  sittings  at  the  general  county  gaol 
deliveries  P— I  have  always  thought  that 
special  commissions  of  any  kind  had  less 
Catholics  left  on  them  than  any  others. 
That  was  ray  impression,  but  not  having 
made  any  calculation  I  cannot  say  exactly 
whether  that  was  so  or  not. 

Richard  PennefcUher — Examined  on  the 
voir  dire  by  the  Attorney- General. 

You  are  the  Sheriff  of  this  county  ? — I 
am. 

Did  you  return  this  panel  to  this  com- 
mission P — I  did. 

Was  that  panel  framed  by  you,  or  by 
your  Sub-Sheriff  ?— By  my  Sub-Sheriff. 

Did  you  take  any  part  in  the  formation 
of  that  panel  ?— I  cannot  say  that  I  did. 

A  letter  to  the  Sub-Sheriff 

Whiteside:  Don't  tell  us  what  yott 
wrote. 

Did  you  make  any  alteration  in  the 
panel  you  received  from  the  Sub-Sheriff  P 
— I  struck  off  about  twenty-five  names 
from  the  panel,  because  I  believed  that  it 
would  be  unfair  to  bring  them  up  from 
distant  parts  of  the  county  to  Clonmel. 

Did  you  strike  off  any  man  on  account 
of  his  religious  persuasion,  or  did  you 
leave  any  on  on  that  account  P — ^Not  one. 

Or  were  you  at  all  anxious,  or  influenced 
by  any  desire,  lo  return  a  jury  unfavour- 
able to  the  prisoner  P — Certainly  not. 

And  the  panel  vou  returned  was  done 
fairly  and  nonestly  in  the  discharge  of 
your  duty  ?— I  returned  it  to  the  best  of 
my  abilify. 

In  reluming  this  panel  had  you  anv 
communication,  or  any  consultation,  with 
any  one  on  the  part  of  the  Crown,  either 
directly  or  indirectly  P — Neither  directly 
nor  indirectly  had  I  any  communication 
with  any  person  connected  with  the 
Crown,  concerning  the  panel. 

And  this  panel  was  returned,  according 
to  the  best  of  your  judgment,  as  a  fit  and 
proper  panel  P — It  was. 

Cross-examined  by  Whiteside. 

You  did  not  prepare  the  panel  your* 
self  P— I  did  not. 

Who  did  P— The  Sub-Sheriff. 

It  was  his  doin^P— I  consider  that  1 
am  responsible  for  it. 

In  point  of  fact,  it  was  drawn  up  by  the 
Sub-Sheriff,  Mr.  Goi9tj7?— He  submitted 
to  me  a  rough  copy  of  we  panel. 

Do  you  know  if  anyone  assisted  him  P — 
Probably  his  clerk  did. 

Then  it  was  Mr.  Going  and  his  clerk 
who  arranged  the  panel  P— I  never  said 
that,  Mr.  Whiteside.  I  said  that  Mr. 
Going  brought  me  a  rough  copy  of  the 
panel,  which  I  supx>08e  was  drawn  out  by 
his  clerkt 
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Is  he  alive  P— Yes. 

Do  yon  know,  in  point  of  fact,  whether 
there  are  only  eighteen  Eoman  Catholics 
npon  this  panel  P— I  did  not  know  it  till  I 
heard  it  in  evidence  in  court. 

Then  yon  were  quite  surprised  to  hear 
that  P — I  was. 

Now  do  yon  helieve  that  that  is  a  just 
proportion  P 
'  Blackbukke,    L.O.J. :    Mr.   Whiteside, 
that  question  is  a  wrong  one. 

-  Whiteside :  Do  you  know  the  county 
well  P— -I  do,  pretty  well. 
.  Can  you  tell  me  how  many  hundred 
Koman  Catholics  of  substance  and  respect- 
ability there  are  in  the  county,  who  are 
proper  persons  to  serve  on  juries  P— I 
really  could  not. 

.  Do  you  know  the  names  of  these  per- 
sons,  Mr.  Murphy,  Mr.  Macks,  and  Mr. 
O'Doherty  ?  Do  you  know  them  by  cha- 
racter P — I  know  them  by  character.  I 
have  summoned  one,  Mr.  Mwrphy, 

Are  they  men  of  substance  P — I  would 
rather  not  answer  that  question. 

Although  you  summoned  one  of  them  ? 
r— You  have  named  three  or  four  persons. 

You  heard  all  the  jurors'  names  called 
here  to-day— the  Roman  Catholic  jurors* 
names  that  have  been  on  the  list  twelve 
or  fifteen  years  P— I  heard  some  names ;  I 
cannot  say  tha</ 1  heard  all  the  names. 
.  Do  you  know  whether  the  gentlemen  I 
have  mentioned  are  men  of  substance,  and 
fit  to  be  upon  the  panel  P— 1  have  heard 
you  say  tbat  they  were  upon  the  jurors' 
book.  I  know  veiy  little  more  about 
them. 

Do  not  misunderstand  me;  I  did  nob 
say  that. — I  can  give  you  no  other  answer. 

Samuel  Going. — Examined  on  the  voir  dire 
by  the  Solicitor' Oeneral. 

Sub-Sheriff.  Prepared  the  draft  panel 
and  submitted  it  to  the  High  Sheriff,  who 
struck  off  several  persons  of  a  lower  cLeuss. 

In  framing  that  panel  for  Uie  special 
commission,  did  you  place  the  names  on 
that  panel  according  to  their  rank  and 
property,  and  as  you  conceived  them  to  be 
a  fair  and  impartial  patiel,  for  the  purposes 
of  this  commission  P — I  did  not  leave  a 
single  person  off  that  panel  whom  I 
thought  a  fair  and  respectable  juror. 

Did  you,  iu  the  formation  of  that 
panel,  or  in  preparing  the  draft  for  your 
High  Sheriff,  have  any  communication,  or 
did  you  receive  any  suggestion,  directly 
or  indirectly,  from  any  one  whom  you 
conceived  to  be  concerned  for  the  Govern- 
ment P — None  whatever. 

Or  on  the  part  of  the  Crown  P — Never. 

Did  you  prepare  that  draft  from  the 
jurors'  book,  according  to  the  best  of  your 
own  skill  and  judgment,  without  any  sug- 
gestion from  any  person  P — I  did. 


Cross-examined  by  Whiteside. 

Where  is  that  draft  P — I  have  not  got 
the  original  draft  with  me. 

Were  you  served  with  a  suhpcena  duces 
tecum  to  produce  the  document  from 
which  you  prepared  the  present  panel  P — 
I  was,  but  it  was  at  such  a  time  that  it 
was  morally  impossible  to  obey  it.  I  was 
on  my  way  here. 

Were  you  alone  when  you  made  out  the 
panel  P — I  cannot  say. 

Try  and  remember. — I  cannot  say  ex- 
actly. I  was  not  in  company  with  my 
clerK. 

Was  there  anybody  with  you  at  the 
time  yon  were  preparing  the  panel  P — I 
cannot  recollect. 

Will  you'  swear  that  no  person  was 
present  with  you  at  the  time  P — If  there 
was  any  person  there  it  was  Mr.  JJerson, 
who  lives  with  me ;  but  he  took  no  part 
in  the  formation  of  the  panel. 

Who  is  Mr.  Oerson  f  — He  is  a  cousin  of 
mine. 

Where  is  he  now  P — I  believe  he  is  at 
present  at  Balbriggan. 

Now,  on  your  oath,  sir,  did  he  not 
assist  you  in  framing  iliis  panel  P — He 
might  probably  have  dnecked  off  some  of 
the  names  as  I  called  them  over. 

How  many  Boman  Catholics  are  on  the 
jurors*  book  P— I  cannot  tell  you. 

Are  there  five  hundred  P — I  cannot  say. 
I  know  there  are  a  great  many  men  on 
that  book  who  could  not  write  their  names ; 
and  there  are  many  men  on  this  panel 
about  whom  I  cannot  say  whether  they 
are  Catholics  or  Protestants. 

How  many  names  are  there  on  the 
jurors'  book  altogether  ? — I  am  sure  there 
are  two  thousand  names,  without  looking 
in  this  book,  but  I  never  counted  them. 

Had  you  any  other  panel  before  you  at 
the  time  that  you  prenared  this  P — ^1  think 
I  had  the  panel  of  the  last  special  com- 
mission. 

Had  you  any  other  document  before 
vou  P — No ;  I  may  have  had,  perhaps,  the 
last  book  for  the  assizes. 

Had  you  any  talk  at  that  time  with  Mr. 
Oerson  about  the  opinions  of  the  jurors  P 
— ^Not  that  I  recollect. 

Will  you  swear,  on  your  oath,  that  vou 
had  notP—I  will  not  swear  that  I  had  or 
had  not. 

While  you  were  making  out  that  list, 
as  an  honest  man,  had  you  not  a  con- 
versation with  Mr.  Gerscn  about  tho 
political  opinions  of  the  jurors  P— I  am 
very  sure  tnat  I  had  not,  because  I  know 
the  country  bettor  than  he  does. 

Now,  had  you  the  curiosity  to  reckon, 
out  of  the  two  hundred  and  eighty-eight 
names,  how  many  Boman  CaUiolics  are 
on  that  panel  P— I  attempted  to  do  it,  but 
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I  hare  not  succeeded,  inasmuch  as  there 
are  thirty  or  forty  persons  on  that  panel 
about  whom  I  cannot  swear  whether  they 
are  Roman  Catholics  or  Protestants. 

Bid  you  everprepare  a  panel  before  for 
this  county  P — ^Yes. 

Can  you  tell  me  how  many  Boman 
Catholics  you  left  upon  the  panel  then ; 
have  you  not  left  eighty  or  one  hundred  P 
— I  should  think  not. 

You  have  not  that  to  charge  your  con- 
science with? — ^There  were  never  more 
than  two  hundred  on  any  panel ;  and  it 
would  be  morally  impossible  to  get  one 
hundred  Boman  Catholics  in  one  riding. 

Not  one  hundred  Boman  Catholics  such 
as  you  conceive  ought  to  be  upon  the 
panel  P— There  were  several  Boman  Catho- 
lics who  have  been  left  off  at  their  own 
special  request.  Mr.  Macks  was  one  of 
tnem. 

Can  you  name  any  one  else  P— Mr. 
Thomas  Eenessy,  of  Thurles. 

On  your  oath,  to  cut  the  whole  business 
short,  did  you  not  purposely  and  design- 
edly omit  from  that  panel  jurors  whom  you 
knew  had  served  before,  and  at  assizes, 
because  they  were  Boman  Catholics  P — I 
did  not  leave  them  off  because  they  were 
Boman  Catholics. 

But  did  you  leave  them  off  p— Yes.  If 
I  put  on  every  man  who  had  served  before 
on  the  panel,  it  would  have  amounted  to 
six  or  seven  hundred  names,  probably. 

Was  it  you  who  returned  that  former 
panel  for  1846,  with  194  names  for  one 
division,  and  47  Catholics ;  and  the  other 
with  172  names  for  the  other  division, 
with  57  Catholics  P  Did  yon  hear  that 
sworn  P — I  do  not  recollect  hearing  it 
sworn,  but  I  suppose  it  was  sworn. 

Have  you  made  any  difference  between 
this  panel  and  tbe  others  P — ^Yes ;  I  always 
make  a  great  difference  in  panels,  for  this 
reason :  at  assizes  I  summon  for  this  town 
one  riding,  or  one-half  the  county ;  and  at 
special  commissions  I  summon  the  whole 
county.  Therefore,  that  enables  me  to 
leave  off  a  great  number  at  special  com- 
missions that  I  feel  it  absolutely  necessary 
to  have  for  the  assizes. 

Now,  on  your  oath,  does  not  that  differ- 
ence consist  in  this,  that  you  left  off  a 
number  of  Boman  Catholics  who  served 
at  former  assizes  P — On  my  oath,  I  did  not 
leave  any  persons  off  this  panel  because 
they  were  Boman  Catholics. 

Do  you  say,  Mr.  Oaing—Aiid  this  is  the 
last  question  I  ask  you — for  this  large 
county  of  Tipperary,  that  twenty  jurors 
out  of  288  is  an  honest  jury  panel,  so  far  as 
the  Boman  Catholic  jurors  are  concerned  p 
DoHSRTT,  C.J. :  We  have  alread;^  over- 
ruled  that  question.  It  has  been  decided 
by  the  Court  that  you  cannot  ask  that 
question. 


Did  you  know  how  you  arranged  them 
on  this  panel  p  Tell  me  who  is  the  first 
person  of  the  eighteen ;  whereabouts  the 
first  is,  upon  your  oath  P — I  cannot  say. 

Now,  aid  you  not  put  them  very  low 
down  ? — ^Very  high  up. 

Is  there  one  before  No.  26  P — The  twenty- 
seventh  name  on  the  panel  is  the  first. 

Did  you  put  that  there  designedly  P — No. 

Now,  is  there  another  name  between 
that  and  No.  50  p — ^There  is  one  within 
three  of  that. 

Nov,  I  am  quite  content;  there  are  two 
out  of  fifty  P— That  is  only  thirty.  No.  34 
is  a  Boman  Catholic,  Mr.  Bailer;  that  is 
three  out  of  thirty-four;  and  the  forty •* 
second  is  a  Boman  Catholic  gentleman, 
Mr.  Gambis, 

You  saw  the  Boman  Catholic  gentle* 
men,  who  appeared  here  on  the  table. 
Did  you  know  them  as  jurors  P — Some 
of  them ;  some  of  the  witnesses  named 
several  persons  as  being  qualified  to  serve 
who  were  struck  off  the  jurors'  book  as 
being  disqualified.  I  cannot  put  them  on 
again  if  that  were  so. 

Can  you  tell  me,  in  this  division  of  the 
county,  how  many  Boman  Catholic  jurors 
there  are  P— No,  I  cannot ;  but  I  can  tell 
you  this,  that  I  did  not  leave  off,  nor  had 
I  instructions  to  leave  off,  any  respectable 
Boman  Catholic  gentlemen.  I  think  1 
know  as  much  of  the  respectability  of  the 
gentlemen  as  any  man. 

8 olicitor- General :  We  have  closed,  my 
lord. 

Fitzgerald  {to  the  triers) :  I  shall  now, 
gentlemen,  address  to  you  a  few  observa- 
tions on  the  fact  whether  this  jury  has 
been  partially  and  unindifferently  ar- 
rayed between  the  Crown  and  the  pri- 
soner. That,  gentlemen,  I  think  you  see 
on  the  evidence,  forms  no  question  what- 
ever, as  the  Crown  attempted  to  pnt  it  to 
you,  of  the  corruption  or  inoorruption  of 
the  Sheriff. 

Blacrburns,  L.C.J. :  I  think  partiality 
is  corruption. 

Fitzgerald:  I  speak  now,  my  lord^ 
merely  of  the  personal  question  which  my 
learned  friend,  the  Attomey-Oenerdl,  at- 
tempted to  put  to  the  triers.  But  al- 
though corruption,  as  applied  to  the  High 
Sheriff  in  any  invidious  sense,  is  now  out 
of  the  case,  for  it  now  turns  out  that  he 
left  the  arranging  of  the  panel  to  his  Sub- 
Sheriff,  yet,  in  point  of  law,  he  will  be 
liable  for  the  conduct  of  the  Sub-Sheriff, 
or  anybody  who  arranged  those  names  or 
made  out  tnat  panel.  Now,  gentlemen,  it  is 
a  notorious  fact  that  the  jurors  of  your 
county  consist  of  persons  of  two  classes  or 
persuasions.  Catholics  and  Protestants. 
Now,  suppose  there  had  appeared  on  this 
panel  a  larger  proportion  of  Catholics 
than  Protestants,  the  fact  being,  as  we 
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have  proTed  it,  that  the  proportion  on 
prdvions  panels  of  Protestants  to  Oatholios 
IS  larger,  conld  any  man  have  questioned 
that  that  panel  was  nnindifTerontlj  ar- 
rayed P  Now,  what  is  the  evidence  before 
yonP  Are  yon  satisfied  on  your  oon- 
sciences  that  eighteen  men  of  the  Boman 
Catholic  persuasion,  supposing  this  panel 
were  unindifferently  arrayed,  would  fairly 
represent  the  proportion  of  Boman  Catho- 
lics that  ought  to  be  upon  it  P  If  you  are 
not  satisfied  of  that,  then  on  the  question 
of  whether  it  happened  by  accident  or  by 
desigUj  I  call  upon  you  to  say  that  the 
panel  has  not  been  impartially  arrayed. 
Could  it  happen  by  accident  P  You  have 
had  the  panel  of  1846,  of  the  South  Biding, 
before  you;  that  hAd  194  names  upon 
it,  and  it  was  proved  that  upwards  of  50 
of  those  were  Boman  Catholics.  You  had 
another  panel  before  you  which  had  192 
names  upon  it,  of  which  51  were  Boman 
Catholics.  Can  you,  upon  these  facts,  say 
that  this  happened  by  accident  P  Bemem- 
ber  the  difficulties  we  wore  under.  It 
was  not  in  our  power  to  have  this  panel 
till  after  the  prisoner  had  been  arraigned 
and  had  pleaded.  Have  we,  under  these 
circumstances,  done  as  much  as  it  could 
be  reasonably  expected  that  we  could  do 
to  sustain  the  averment  in  oar  challenge  P 

Blackbuene,  L.C.  J. :  Gentlemen  triers, 
the  question  upon  which  the  Crown  and 
the  prisoner  are  at  issue  is  this — ^whether 
the  array  of  this  panel  was  well,  equally, 
and  impartially  loade  and  arrayed  from 
the  jurors*  booK  for  the  current  year  by 
the  said  Sheriff  and  his  officers,  according 
to  the  duties  of  his  office ;  and  the  prisoner 
alleges  that  it  was  not  well  and  impartially 
made  according  to  the  duty  of  the  Sheriif 
and  his  officers.  The  Jurors  Act  provides 
S&4Wm.i.  c.9\.B.  11.— 

"  That  nothing  herein  contained  shall  be  con- 
strued to  prevent  any  sheriff,  or  other  retoming 
officer,  in  making  returns  to  any  writ  of  venire 
or  precept,  from  exercising  his  discretion  in 
framing  the  panel  annexed  to  such  returns  in 
such  manner  as  he  is  now  by  law  directed  to 
do,  save  only  so  far  as  to  prevent  the  insertion  in 
such  panel  of  any  names  not  contained  in  the 
jurors'  book." 

The  Sherifi*  is  invested  as  a  public  re- 
sponsible officer  with  the  duty  of  return- 
ing a  panel  consisting  of  such  names,  and 
in  such  order,  as  he  conscientiously  be- 
lieves will  fn^her  and  advance  the  par- 
poses  of  justice,  (a)  Now,  if  the  Sheriff  has 
not  well  and  impartially  returned  this 
panel,  I  tell  you  the  charge  is  corruption ; 
and  although  there  has  been  an  attempt 
made  to  say  that  the  High  Sheriff  is 

(a)  The  Jurors  Act  (Irehind)  1871,  S4  &  85 
Viet.  c.  65.  B.  19.  now  requires  the  sheriff  in 
framing  the  panel  to  take  the  names  from  the 
Jurors'  Book  in  alphabetical  order, 


exempted  from  all  blame  in  the  transac- 
tion, and  therefore  you  are  not  to  impute 
corruption  to  him,  still  I  am  bound  to  tell 
you,  n'om  the  evidence,  that  the  panel  is, 
not  only  the  official  act,  but  the  very  act, 
of  the  Sheriff  himself.  He  has  told  us,  and 
nobody  can  doubt  the  truth  of  it,  that  in 
framing  that  panel,  and  in  the  adoption  of 
it  from  his  own  officer,  prepared  as  it  was 
in  the  usual  course  of  business,  he  was  not 
actuated  by  an  improper  motive — that  he 
left  no  man  off  on  account  of  his  religion, 
and  he  put  no  man  on  the  list  upon  that 
accouDt.  But  if  you  are  to  go  back  and  in- 
quire whether  there  was  any  corruption  in 
the  Sub-Sheriff,  he  has  been  cross-examined 
at  great  length.  I  have  heard  his  evidence, 
and,  for  my  part,  I  am  not  able  to  put  my 
finger  upon  a  single  part  or  tittle  of  that 
eviaence  from  wmch  I  should  think  any 
body  of  men,  whether  two  or  twelve, 
would  be  justified  in  inferring  corraption. 
He  tells  you  that  this  panel  is  taken  from 
the  whole  county,  from  the  jurors  of  both 
divisions.  To  blend  both  panels  together 
would  extend  it  to  a  most  unreasonable 
length ;  when  there  is  to  be  one  panel 
for  the  county  not  of  exceeding  length, 
it  necessarily  and  unavoidably  happens 
that  a  fewer  number  is  selected  from 
each  division,  and  a  panel  containing 
only  the  ordinary  number  summoned 
from  either  is  that  returned ;  and  of  neces- 
sity a  vast  number,  who  usually  attend 
from  one  riding  and  from  the  other,  must 
be  omitted  from  the  panel  of  a  special 
commission,  when  on  the  panel  upon  ordi- 
nary occasions  their  names  would  be  found 
inserted.  When  the  charge  is  made  that 
a  proportion  of  jurors  of  a  certain  religion 
is  greater  upon  this  occasion  than  upon 
others,  it  is  a  remarkable  fact  that  in  the 
panel  of  the  special  commission  of  1848, 
January  last,  there  were  834  names — a 
number  considerably  exceeding  that  of 
the  present  number  returned — and  the 
number  of  Oatholics  upon  that  was,  I 
think,  about  thirty-four;  accordingly,  if 
you  are  to  look  to  that — and,  in  my 
judgment,  you  ought  to  look  to  no  such 
thing — there  is  really  and  truly,  with 
respect  to  proportions,  no  substantial 
difierenoe  between  the  panel  of  the  pre- 
sent and  the  panel  of  the  former  special 
commission.  Now,  what  is  the  evidence 
on  which  you  are  called  on  to  disbelieve 
Mr.  Ooing  and  Mr.  Penn^cUher  ?  I  must 
here  say  that  as  to  a  vast  deal  of  the  evi* 
dence  that  we  have  heard  here  to-day,  we 
were  infiuenced  in  its  reception  by  an 
undertaking,  at  least  so  understood,  that 
evidence  of  that  kind  would  be  produced. 

WhUeaide:    My  lord,  I  must   correct 
your  lordship. 

Blackbubne,  L.G.J. :    I  tell  you,  Mr. 
WkUeHde,  I  distinctly  understood  that  you 
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would  oonnect  the  formation  of  the  panel 
in  Rome  way  or  other  with  the  Sheriff. 

WThitende:  Certainly,  as  his  act,  my 
lord. 

Blackbttrnb,  L  C.J. :  I  now  distinctly 
recollect  that  yon  impnted  to  the  Sheriff 
the  formation  of  that  panel,  to  serve  the 
pnrposes  of  the  Attorney- Oerieral,  and  ex- 
empt him  from  the  necessity  of  using  his 
privilege  in  setting  jurors  aside.  I  heard 
that  charge  most  distinctly  made;  it 
was  a  charge  that  I  heard  with  deep 
pain,  although  it  was  my  duty  to  listen 
to  it;  and  I  waited,  expecting  some 
evidence  to  justify  counsel  in  making 
it.  There  is  not  the  slightest  ground  for 
saying  that  the  Crown  or  the  Attorney- 
Oeneral  were  in  communication  with 
the  Sheriff  or  the  Sub-Sheriff;  and 
that  imputation  on  the  conduct  of  the 
Sheriff  is  totally  destitute  of  a  colour  of 
proof. 

But  it  is  said,  assuming  that  there  is  a 
smaller  proportion  of  Roman  Catholics  on 
this  panel  than  there  has  been  usually  on 
other  panels,  you  are  to  assume  fi-om  that 
that    there  has  been  corruption  on   the 
part  of  the  Sheriff.    Now,  view  the  evi- 
oonoe  of  the  witnesses  who  have  been 
examined — who  have  spoken  of  their  own 
omission  frOm  this  panel,  and  the  omission 
of  others,  and  I  venture  to  assert  that  you 
will  not  be  able  to  assure  yourselves  that 
any  man  has  been  left  off  on  account  of  his 
religion.    Many  of  these  persons  were  left 
off  at  their  own  instance.    Some  were  left 
off  as  town  councillors,  others  were  jurors 
at  sessions.    But,  having  now  adverted  to 
the  evidence,  which  is  to  me  anything  but 
satisfactory— indeed,  I  should  say,  to  my 
mind  it  conveys  not  the  slightest  impres- 
sion justifying  the  charges  brought  for- 
ward to  sustain  the  allegation  of  corrup- 
tion.— I  protest  against  the  doctrine,  that, 
because  a  man  says  he  is  of  this  or  that 
particular  religion,  his  religion  is  to  be 
made  the  test  by  which  you  are  to  try  the 
official  propriefjT  of  any  public  officer.     I 
protest  agamst  it.    I  tell  you  again  that 
the  charge  is  corruption,  and  whether  that 
corruption  is  visited  on  the  Sheriff  who 
adopted  the  panel  or  the  Sub- Sheriff  who 
originally  prepared  it  and  submitted  it  to 
the  High  Sheriff,  corruption  is  the  essence 
of  this  charge,   and  is  not  to  be  found 
unless  jou  conscientiously  believe  that 
the  evidence  clearly  and   incontestably 
establishes  it. 

WhiteMe:  I  did  not,  according  to  my 
recollection,  make  any  statement  of  bring- 
ing home  corruption  to  my  friend  the 
AUomey-Oeneral.  What  I  meant  to  have 
said  was  that,  so  far  from  that,  with  a 
view  of  saving  the  Attomey-Cfenercd, 
from  the  necessity  of  doing  any  one  act 
that  might  be  disagreeable  to  his  own 


feelings,  men  were  left  off  that  panel  who 
ought  to  have  been  on  it.  I  dia  not  say, 
or  mean  to  say,  that  the  Attorney -Oeneral 
had  any  communication  with  the  Sheriff. 

DoHSRTT,  C.J. :  I  think  that  is  what  the 
Lord  Chief  Justice  stated.  That  would  be 
an  act  of  Uie  greatest  corruption. 

Whiteside:  I  did  not  b&j  that,  my  lord. 
I  simply  stated,  according  to  my  in- 
structions, that  there  were  but  twenty 
Itoman  Catholics  upon  the  panel.  I  could 
not  help  bringing  that  forward,  and  would 
bring  it  forward  again. 

The  triers  consulted. 

Hon.  Oomelius  0*GdUaghan:  We  find, 
my  lord,  against  the  challenge  in  both 
cases. 

The  Court  adjourned. 

Friday,  September  29, 1848. 

The  panel  was  called  over  by  the  Clerk 
of  the  Crown,  on  fines  of  101. ;  and  about 
two  hundred  jurors  answered. 

Whiteside :  Mv  lords,  a  great  number  of 
jurors  answered  yesterday  who  do  not 
appear  to-day,  and  I  must  apply  to  your 
lordships  that  the  panel  be  called  again 
on  a  higher  fine. 

The  panel  was  then  called  over  ikgain 
on  fines  of  101,,  and  six  more  jurors 
appeared. 


Affligition  fob  the  Jury  to  be  chosen 
BT  Ballot. 

Whiteside  applied  that  the  jury  should 
be  drawn  by  ballot,  as  was  done  in  Frost* s 
case  by  con8eut.(a)  The  panel  there  was 
alphabetically  arranged,  and  the  consent 
of  the  Crown  was  given. 

Blackbttrve,  L. J.C.  :  Mr.  Attorney,  what 
do  you  say  to  this  P 

Attorney-Oeneral:  I  conceive,  my  lord, 
that  my  yielding  or  consenting  to  an  ap- 
plication of  this  kind  would  be  only  on 
the  ground  that  the  Sheriff  had  not  dis- 
charged his  duty  fairly  and  impartially, 
or  that  he  arrayed  this  panel  to  the  pre- 
judice of  the  prisoner.  That  has  been 
made  the  subject-matter  of  investigation, 
and  the  decision  has  been  in  favour  of  the 
Crown.  I  will  not  consent  to  a  departure 
from  what  has  been  the  settled  practice  of 
the  courts  in  both  countries.  I  do  not 
think  I  should  be  disohar^ng  my  duty  as 
a  public  officer  by  yieldmg  to  an  appli- 
cation of  this  description. 

Blackbubne,  L.C.J. :  We  cannot,  with- 
out the  Attfyrney'QeneraVs  consent,  make 
such  an  order.  (To  the  Clerk  of  the  Crown,) 
— Call  the  panel. 

Clerh  of  the  Crown:  William  Smith 
0*Brien,  look  to  your  challenges.  You 
may  challenge  twenty  peremptorily,  and 
as  many  more  as  you  can  show  cause  for ; 

(a)  4  St  Tr.,  N.S.  85. 
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if  any  jou  do  challenge,  you  must  chal- 
lenge them  as  they  come  to  the  book,  (a) 
ana  before  they  are  sworn. 

The  prisoner's  attorney  challenged 
twenty  names  peremptorily,  and  the 
Attoimey- General  directed  five  jurors  to 
stand  by,  one  on  account  of  an  alleged 
difference  with  the  prisoner,  another  on 
account  of  relationship,  and  three  others, 
who  had  been  concern  ed  in  getting  up  the 
case. 

The  prisoner  having  challenged  twenty 
jurors,  Whiteside  claimed  to  be  entitled  to 
thirty-five  peremptory  challenges.  That 
was  the  number  given  by  the  common  law 
of  England  (2  Hcde,  P.O.,  267 ;  Fost.  Or.  L., 
237) .  This  right  is  not  taken  away  in  high 
treason  by  the  Irish  statute,  9  Geo.  4.  c.  54. 
8.  9,  which  does  not  refer  to  high  treason 
at  aJl.  It  provides  that — 
«  no  person  arraigned  for  treasoD,  or  murder, 
or  for  other  felony,  shall  be  admitted  to  any 
peremptory  challenge  above  the  number  of 
twenty  ;  and  if  any  person  so  arraigned  for 
treason,  or  murder,  or  for  other  felony,  shall 
peremptorily  challenge  more  than  twenty,  such 
excessive  challenge  shall  be  rejected." 
^  But  treason  here  means  petit  treason ; 

?'etit  treason  is  a  description  of  felony, 
etit  treason  was  then  liable  to  be  tried 
in  the  same  way  as  high  treason  (1  Ha/wh,, 
P.O.,  c.  14.  B.  11  n;  Fo8t.,  Or.  L.  327).  The 
distinction  between  petit  treason  and 
felony  was  not  abolished  until  10  Geo.  4., 
and  the  words  in  this  "for  treason,  or 
murder,  or  for  other  felony,"  show  that 
this  section,  like  the  preamble  and  the 
rest  of  the  Act,  is  conversant  only  with 
felony — petit  treason  being  only  aggra- 
vatea  murder. 

The  object  of  the  section  was  to  put 
petit  treason,  which  is  only  aggravated 
murder,  on  the  same  footmg  as  other 
felonies  by  taking  away  the  right  to 
challenge  thirty-five. 

Attoriiey- General :  I  respectfully  submit 
to  the  Oourt,  that  there  does  not  appear 
to  be  any  question  to  be  argued.  The 
words  "petit  treason"  and  "high  trea- 
son "  do  not  occur  in  the  Act ;  but  I  am 
not  aware,  nor  have  I  ever  heard  it  sug- 
gested, that  the  word  '♦treason  "  did  not 
comprise  within  it  both  high  and  petit 
treason. 
Fitzgerald :  The  words  are — 
•*  That  no  person  arraigned    for  treason,  or 

murder,  or  for  other  felony " 

Is  it  possible  to  contend  that  the  meaning 
of  that  clause  would  be  precisely  the  same 
as  if  it  had  been  "  for  treason ,  or  murder,  or 
felonjr  P  "  The  words  "  for  other  "  are  care- 
fully mterposed  after  "  treason  or  murder," 
so  as  to  make  the  word  "felony"  have 
application  to  the  other  crimes  of  treason 

(a)  See  below,  p,  469, 


and  murder.  Then  your  lordships  have  it 
t^at  there  was  a  treason  which  was  a 
felony  before  the  statute.  By  6  Geo.  4. 
c.  25.  in  England  the  crime  of  petit  trea- 
son has  been  reduced  to  the  crime  of 
murder ;  and  in  the  corresponding  Act  in 
England,  which  reduces  the  prisoner's 
right  to  peremptoiy  challenges  to  twenty 
(6  Geo.  4.  c.  50.  s.  29),  the  word  "  treason'^' 
is  loft  out. 

Blackbusne,  L.  J.O. :  We  are  of  opinion 
that  the  word  "  treason  "  comprises  both 
high  treason  and  petit  treason ;  and  it  is 
impossible  by  any  sort  of  construction  to 
cut  down  the  word  "  treason  "  to  any  one 
of  those  cases  you  have  put. 

It  was  agreed  that  the  rejection  of  that 
challenge  should  appear  on  the  record,  as 
in  Gray  v.  Beg.(a) 

The  following  were  sworn  on  the 
jury  :— 

Bicliard  Martin  Southcote  Mansergh, 

Foreman. 
Edward  Crosbie  Moore. 
Richard  Gason. 
John  Groing. 
John  Lloyd. 
Samuel  Perry. 
John  Russell. 
Edward  Peonefather. 
Thomas  Sadlier. 
John  Tuthill. 
Southcote  Mansergh,  and 
Charles  Going. 

The  prisoner  having  been  given  in 
charge  to  the  jury — 

FUzgerald  applied  that  the  witnesses 
should  leave  the  court,  and  that  no  com- 
munication should  be  suffered  to  take  place 
between  them. 

The  Attomey-Oeneral  assented,  but  re- 
quested that  Mr.  Hodae$,  the  reporter,  and 
General  Macdonald  should  be  allowed  to 
remain. 

Prisoner:  My  lords,  I  should  be  very 
glad  that  General  lfac(2ona2(2,  or  any  other 
gentleman  of  his  high  station,  should  re- 
main in  court;  but  I  do  object  to  Mr. 
Hodgea  remaining  here.  Mr.  Hodges  at- 
tended all  our  meetings,  represented  him- 
self to  be  simply  a  reporter,  and  present 
to  take  notes,  so  as  only  to  prove  that 
certain  words  were  uttered;  he  has  now 
come  forward  and  sworn  that  those  words 
so  uttered  are  seditious  and  treasonable. 
I  apprehend,  therefore,  that  his  charaoter 
is  totally  different  from  that  of  an  ordi- 
nary reporter— a  man  who  is  prepared  to 
take  that  course,  in  order  to  gratify  the 
Crown,  I  cannot  conceive  to  be  merely  a 
reporter. 

Attorney 'General:  I  propose  to  examine 
Mr.  Hodges,  my  lord,  merely  for  the  pui^ 
pose  of  proving  some  speeches  at  certain 


(a)  6  St.  Tr.,  N.S.  117. 
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meetings,  and  he  will  ^e  the  first  witness 
on  the  pajii  of  the  Grown.  We  are  anzious 
to  have  an  accurate  report  of  these  po- 
ceedings,  and  he  is  the  short-hand  writer 
employed  for  the  purpose  of  giving  us  a 
report  of  the  proceedings.  That  is  my 
only  reason  for  wishing  mm  to  remain. 

WkUeMe :  We  are  asking  for  an  ordi- 
nary, common,  and  universal  rule,  which 
has  been  rigidly  acted  upon  in  all  these 
cases.  If  the  Uourt  makes  an  order  for 
the  exclusion  of  witnesses,  it  must  be  at- 
tended with  the  usual  consequences,  that 
those  persons  who  break  through  that 
order  and  remain  in  court,  cannot  after- 
wards be  examined  as  witnesses. 

BLA.CKBU&VE,  L.G.J. :  There  is  no  stem 
rule  of  the  kind.  They  are  all  subject  to 
be  modified  by  reasonable  construction. 
With  the  exception  of  those  three  gentle- 
men who  have  been  mentioned,  the  Court 
direct  that  all  witnesses  on  both  sides 
leave  the  court.  With  respect  to  Mr. 
EodgeSf  I  understand  that  he  attends  here 
professionally  to  report  these  trials ;  his 
exoluaion,  therefore,  would  frustrate  one 
of  the  main  objects  of  his  attendance  here. 
The  others,  I  understand,  are  General 
KiudanalSi  and  Mr.  0*Ha/ra. 

Attomey-General :  There  are  also,  my 
lord.  Major  Brownrigg,vowig  Mr.  Hodgest 
and  Mr.  M'DermoU,  wno  are  subpoanaed 
here. 

Prisoner:  As  far  as  I  am  concerned, 
I  certainly  do  not  consent  to  Mr. 
Hodgeg  remaining  in  court.  He  has  de- 
parted from  his  character  of  a  reporter ; 
and,  considering  the  accommodation  we 
have  afforded  him  on  every  occasion  upon 
which  a  meeting  has  been  held,  for  the 
purpose  of  reporting  the  proceedings — in 
fact,  treating  him  as  a  guest,  rather  than 
what  he  has  turned  out  to  be,  a  spy-;—! 
conceive  that  he  is  not  in  such  a  position 
that  he  ought  to  be  allowed  to  remain. 

Blackbusne,  L.G.J. :  I  can  see  no  ob- 
jection to  Mr.  Hodges  remaining  in  court. 
nis  attendance  cannot  be  followed  by  any 
evil  consequence  to  you. 

Prisoner :  Then  I  wish  it  to  be  under- 
stood that  I  am  overruled  b^  the  Gourt, 
and  that  I  do  not  acquiesce  m  it. 

Mr.  Madges :  As  Mr,  0*Brien  objects  so 
strongly  to  my  remaining,  I  will  retire. 
If  my  son  and  Mr.  WDermott  are  allowed 
to  remain,  they  can  repost  the  proceed- 
ings until  after  my  examination. 

L^puh  opened  the  indictment. 

OpEHnre  Speech  iob  the  Gbowk. 

AUomey-QenerckL :  Gentlemen  of  the 
jury,  it  is  now  my  duty  to  state  to  you 
the  facts  of  this  case,  and  the  evidence  I 
mean  to  bring  forward,  on  the  part  of  the 
Grown,  in   support  of  the  rery  serious 


charge  which  I  have  considered  it  my 

duty  to  submit  to  a  jury  of  this  county 

against  the  prisoner,  Mr.  William  Smith 

I  0*Brien.    He  is  charged  with  an  ofi^ence, 

I  the  highest  and  greatest  in  contemplation 

■  of  law  that  a  subiect  can  be  guilty  of— 

I  the  offence  of  high  treason.    Fortunately 

I  for  us,  trials  for  high  treason  are  of  vei^ 

I  unfrequent  occurrence,  and,  therefore,  it 

{  will  be  necessary  for  me  to  state  to  you 

I  the  law  of  the  case,  in  order  that  you  may 

satisfactorily .  know    the   nature    of   the 

charge  which  you  are  trying. 

Gentlemen,  in  very  early  times-rrso 
early  as  the  reiga  of  JEdtoard  3.,— an 
Act  of  Parliament  (a)  was  passed,  defining 
what  was  to  be  considered  as  treason ^ 
That  statute  was  passed  in  the  year  1350 ; 
and  in  so  far  as  the  present  precise  charge 
against  Mr.  O'Brien  is  concerned,  it  will 
be  necessary  for  me  to  refer  you  to  only 
a  small  part  of  that  statute.  It  is  in 
these  words — 

*'  Whereas  divera  opinions  have  been  before 
this  time  in  what  case  treason  sbaU  be  laid,  and 
in  what  not,  the  King,  at  the  request  of  the 
Lords  and  of  the  Gommons,  hath  made  a  declare 
ation  in  the  manner  as  hereafter  f oUoweth,  that 
is  to  say :  — When  a  man  doth  compass  or  ima^ne 
the  death  of  our  Lord  the  King* ....  or  if  a 
man  do  levy  war  against  our  Lord  the  King  in 
his  realm,  or  be  adherent  to  the  King's  enemies 
in  his  ^realm,  giving  to  them  aid  and  comfort  in 
the  realm  or  elsewhere,  and  thereof  be  proyably 
attainted  of  open  deed  by  the  people  of  theii* 
condition,  he  shall  be  declared  to  be  guUty  of 
treason." 

The  first  five  counts  charge  a  levying 
of  war  a^inst  the  Queen.  A  long  train 
of  judicial  decisions  has  settled  what 
constitutes  the  offence. 

It  is  now  clearlv  established,  as  was 
laid  down  by  Judge  Foster,  and  very 
riecently  by  Lord  Tenterden  on  the  trial  of 
Thistlewood,  that  the  pomp  and  circum- 
stance of  military  array,  such  as  usually 
attend  on  regular  warfare,  are  by  no 
means  necessary  to  constitute  the  actual 
levying  of  war  on  the  State.  Lord  Ten-' 
terden  says  (&) — 

**  Insurrections  and  risings  for  the  purpose  of 
effecting  by  force  and  numbers — ^howeyer  ill 
arranged,  armed,  or  organized — any  innovati6n 
of  a  public  nature,  or  redress  of  supposed 
grievances  in  which  the  parties  had  no  special 
or  particular  interest  or  concern,  have  been 
deemed  instanoes^  of  the  actual  levying  of 
war.  .  .  .  Rebellion,  at  its  first  commence- 
ment, is  rarely  fooiid  in  military  discipline  or 
array,  although  a  little  sneoesa  may  soon  enable 
it  to  assume  them." 
Then  Mr.  Justice  Foster  says — 
"  An  assembly  armed  and  arrayed  in  a  war- 
like manner  for  any  treasonable  purpose,  is 

(a)  25Edw.  8.«t.4ir 

(b)  88  St.  Tr.  681. 
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bMum  levatum,  though  not  helium  percusfium. 
Listing  and  marching  are  sufficient  overt  acts 
without  coming  to  a  hattle  or  action.  So 
cruising  on  the  king's  subjects  under  a  French 
commission,  France  being  then  at  irar  with  us, 
was  holden  to  be  adhering  to  the  king's 
enemies,  though  no  other  act  of  hostility  was 
hiid  or  provcd/'(a) 

Bat  two  things  are  to  be  established 
first,  that  there  was  an  insorreGtion 
and  rising  in  arms;  and,  seoondly,  that 
that  rising  in  arms  was  for  a  public  pur- 
pose. If  we  establish  these  two  points  by 
evidence,  we  have  what  constitutes  a 
levyinff  of  war. 

With  respect,  gentlemen,  to  the  other 
charge  contained  m  the  last  count  in  this 
indictment,  namely,  that  of  compassing 
the  death  of  the  Queen,  it  has  been  esta- 
blished from  the  earliest  times,  that  to 
support  such  a  charge  it  is  not  necessary 
to  prove  that  the  party  contemplated 
actual  violence  to  the  person  of  the  Sove- 
reign. It  is  fuUjr  established  that  a 
levying  of  war  agamst  the  Queen  of  itself 
is  an  overt  act  to  support  the  charge  of 
compassing  her  death;  that  taking 
measures  for  invading  the  country, 
taking  measures  for  the  deposition  of  the 
Queen,    for   the   imprisonment    of    the 

2ieen,  or  for  restraining  her  person, 
rough  the  means  of  open  insurrection 
or  rebellion,  of  themselves  amount  to 
overt  acts  of  compassing  her  death.  And 
therefore  it  is  that  that  latter  count  is 
introduced  into  the  present  indictment, 
and  it  is  upon  the  overt  acts  of  levying 
war  and  raising  an  insurrection  and  rebel- 
lion, that  we  rely  in  support  of  our  charge 
of  compassing  the  death  of  the  Sovereign. 
The  g^eat  probability  is,  that,  under  the 
direction  of  the  Court,  the  only  matter 
that  you  will  have  to  try  will  be,  whether, 
in  point  of  fact,  Mr.  Smith  O'Brien  and 
those  engaged  with  him  in  these  trans- 
actions, fikve  been  guilty  of  levying  war, 
and  have  committed  overt  acts  of  that 
description  of  treason ;  and  I  take  the 
liberty  of  anticipating,  that  in  their 
direction,  their  lordships  will  inform  you, 
that  if  you  come  to  that  conclusion,  we 
have,  in  point  of  law,  sustained  both  por- 
tions of  the  charge. 

The  actual  outrage  and  rebellion  of 
which  we  mean  to  give  you  evidence  did 
not  occupy  a  very  considerable  pei-iod  of 
time — scarcelv  more  than  a  week — the 
last  week  in  the  month  of  July.  But  in 
order  to  understand  the  object  of  these 
proceedings,  and  the  circumstances  under 
which  they  were  had  recourse  to  by  Mr. 
Smith  O'Brien,  it  will  be  absolutely  neces- 
sary that  I  should  commence  at  a  much 
earlier  period,  and  trace  what  I  believe 

(a)  F08t,  Cr,  L.  218. 


that  gentleman  most  himself  have  really 
anticipated  as  the  neoessary  result  of  his 
conduct  from  a  much  earlier  period. 

Gentlemen,  it  will  appear,  that  so  long 
ago  as  the  month  of  January,  1847,  an 
association  was  formed  in  the  city  of 
Dublin 

Whiieeide:  I  beg  your  pardon,  Mr. 
Attorney.  In  the  language  of  Mr.  Justice 
Foster,  the  prisoner  has  not  come  here  to 
answer  the  nistorv  of  his  life.  The  overt 
acts  are  all  specified  in  the  counts  of  the 
indictment.  There  is  no  intimation  in 
the  indictment  of  falling  back  upon 
seditiousl  speeches ;  and,  as  is  stated  in 
this  book,  the  object  of  having  ever^ 
overt  act  specified  is  to  prevent  the  pri- 
soner being  called  on  to  answer  the  his- 
tory of  his  life.  I  submit  my  learned 
friend  on  this  indictment  is  not  at  liberty 
to  give  in  evidence  any  of  those  speeches. 

Attorney"  OeneriU :  My  lords,  I  will  state 
nothing  that  I  do  not  intend  ofl^ering, 
successfully  as  I  believe,  in  evidence.  It 
is  the  first  time  I  have  heard  that  if  a 
man  is  charged  with  a  particular  ofi'ence, 
the  previous  arrangements  for  the  com- 
mission of  that  very  offence  are  not  to  be 
received  in  evidence.  Under  the  counts 
for  levying  war,  it  is  perfectly  plain  that 
I  can  give  in  evidence  the  previous 
arrangements,  consultations,  and  plans  of 
those  parties  which  resulted  in  that  levy- 
ing of  war ;  and,  therefore,  I  shall  not  be 
prevented  from  stating  the  case  in  the  way 
which  I  originally  intended. 

I  stated,  gentlemen,  that  so  long  ago  as 
the  early  period  of  the  year  1847  an  asso- 
ciation was  formed  in  the  city  of  Dublin, 
called  "The  Irish  Confederation," consist- 
ing of  a  great  number  of  members,  includ- 
ing Mr.  Smith  O'Brien,  Mr.  Meaglher,  Mr. 
0' Gorman,  Mr.  Doheny,  and  several  others 
whom,  by  the  evidence,  I  mean  to  connect, 
as  having,  at  a  period  considerably  ante- 
cedent to  this  recent  outbreak,  entered 
into  an  arrangement  amongst  them- 
selves for  an  insurrection.  I  do  not 
mean  that  in  point  of  fact  any  plan 
was  actually  formed,  so  long  ago  as 
the  month  of  January,  1847;  but  that  the 
members  of  that  association  so  early,  at 
all  events,  as  the  month  of  February  or 
March  of  the  present  year,  did  enter  into 
a  definite  arrangement  and  plan,  the 
object  of  which  wap,  by  means  of  force 
and  violence,  to  effect  a  separation  be- 
tween the  two  countries,  ana  to  establish 
Ireland  as  an  independent  kingdom. 

Grentlemen,  it  is  a  matter  of  history,  of 
which  we  are  all  aware,  that  the  French 
revolution  took  place  in  the  month  of 
February  of  the  present  year.  The  suc- 
cess that  attended  that  revolution  held 
out  hopes  and  encouragement  to  those 
who,  for  any  object,  whether  to  advance 
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themselves  to  a  particalar  Dosition,  or 
from  any  mistaken  notion  oi  advantage 
which  might  be  derived  by  this  country, 
entertained  simikr  revolationary  prin- 
ciples in  regard  to  this  country.  Accord- 
ingly, it  vrill  appear  that  shortly  after 
the  occurrence  of  that  revolution  became 
known  in  this  country,  meetings  were 
held  for  the  purpose  of  voting  an  address 
of  oon^tulation  to  the  members  of  the 
Provisional  Grovemment,  which  was  at  that 
time  established  in  the  kingdom  of  France. 
It  will  appear  that  on  tl^t  occasion  Mr. 
StnUh  O'Brien  took  a  very  active  part  in 
the  proceedings ;  it  was  he  who  actually 
moved  an  address  to  the  French  nation. 
The  speech  in  which  he  moved  that 
address  was  one  of  considerable  length ; 
but  there  are  several  portions  of  that 
speech  which,  in  my  humble  judgment, 
it  is  impossible  to  read  without  coming  to 
the  conclusion  that  Mr.  O'Brien  had  settled 
in  his  mind  the  idea,  that  the  time  was 
shortly  to  arrive  at  which  it  would  be 
necessarv — according  to  his  view  of  the 
state  of  public  affairs — for  the  Irish 
people,  of  whom  he  fancied  himself  the 
representative,  to  have  recourse  to  arms, 
and  to  sever  by  arms  the  union  between 
Great  Britain  and  Ireland,  and  establish 
Ireland  into  a  separate  and  independent 
kingdom.  Mr.  O'Brien  stated,  that  al- 
though upon  a  previous  occasion  he  had 
objected  to  the  people  having  recourse 
to  arms,  upon  that  occasion  he  thought 
the  nature  of  things  was  changed — and 
that  it  would  be  advisable  the  x)eople 
should  furnish  themselves  with  arms ;  that, 
young  men  of  ability  should  apply  them- 
selves to  engineering,  and  to  matters  of 
that  description,  in  order  to  be  enabled  to 
cut  off  supplies  from  the  enemy's  forag- 
ing parties,  and  to  take  them  for  the  sup- 
port of  their  own  army.  At  the  same 
meeting  another  member  of  the  same  Con- 
federation, and  a  party  to  that  conspiracy, 
Mr.  Mecigher,  made  a  speech  of  a  somewhat 
similar  import.  A  portion  of  that  speech 
was  to  the  effect,  that  be  should  advise  a 
deputation  to  wait  upon  the  Queen ;  that, 
if  they  were  refused  admission  to  her,  they 
should  bundle  up  their  court  dresses,  and 
swear  that  the  next  time  they  would  apply 
for  admission  it  would  be  as  the  accreaited 
ambassadors  of  an  Irish  republic ;  or,  if 
their  requests  were  refused,  that  they 
should  up  with  the  barricades,  and  have 
recourse  to  the  God  of  battles.  I  mention 
these  matters  as  assisting  you  to  a  con- 
clusion, as  to  the  object  by  which  Mr. 
StnUh  O'Brien  W9S  actuated  in  the  out- 
break that  took  place  in  the  month  of 
July,  and  that  you  may  have  before  you 
the  previous  determinations  and  resolves 
of  Mr.  Smith  O'Brien  and  his  confede- 
rates; and  if  the  evidence  has  not  deceived 


me  very  much,  the  several  speeches  de- 
livered by  him  and  the  other  members  of 
this  conspiracy,  as  I  charge  them  to  be, 
will  satisfy  you  that  such  was  his  object. 
Now,  gentlemen,  these  matters  occurred 
so  long  ago  as  the  month  of  March,  and 
it  may  naturally  be  suggested  why  or 
wherefore  these  proceedings  were  not 
sooner  checked  or  stopped.  You  will  see, 
if  I  am  not  mistaken,  that  from  the  month 
of  March,  1848,  up  to  the  final  outbreak 
in  the  month  of  July,  there  was  a  constant 
struggle  by  the  pfurties  engaged  in  this 
conspiracy  for  the  purpose  of  opposing 
and  evading  the  law,  and  for  the  purpose 
of  being  able  to  effect  their  objects  and 
their  purposes  in  defiance  of  the  law,  and 
so  to  act,  as  that,  in  point  of  fact,  the  law 
could  not  effectually  reach  them. 

Gentlemen,  it  is  right  that  you  should 
be  aware  exactly,  what  the  state  of  the 
law  was  in  the  month  of  March,  at  the 
time  these  proceedings  took  plsrCe.  At 
that  time,  as  now,  if  a  partv  was  guilty 
of  high  treason  and  had  taken  the  fieldf, 
he  forfeited  his  life;  but  then  the  mere 
uttering  of  speeches,  however  seditious, 
or  the  mere  publishing  of  seditious 
speeches  which  did  not  amount  to  an 
overt  act  of  actually  levying  war,  was 
only  a  misdemeanor.  Accordingly,  Mr. 
O'irien  and  those  persons  engaged,  with 
him,  being  aware  of  the  state  of  the  law, 
availed  themselves  of  it ;  and  although 
the  two  speeches  that  I  have  alluded  to 
— ^the  one  of  Mr.  O'Brien  and  the  other 
of  Mr.  Meagher — were  both  made  the  sub- 
ject of  a  prosecution,  (a)  they  knew  that 
the  then  state  of  the  law  was  such  that  they 
could  only  be  made  the  subject  of  aprose- 
cution  for  a  misdemeanor;  the  efiect  of 
which  was  this,  that  though  proceedings 
were  instituted  against  "hlr.  O'Brien  and 
those  engaged  with  him,  they  were  not 
subject  to  imprisonment  before  trial. 
Accordingly,  the  use  made  by  Mr.  O'Brien 
of  his  liberty  was,  to  become  one  of  the 
bearers  of  an  address  to  the  French 
nation.  The  persons  who  accompanied 
him  as  the  bearers  of  that  address  were 
Mr.  Meagher,  Mr.  O'Oorman,  and  a  per- 
son of  the  name  of  Hollywood,  One  of^he 
matters  which  will  perhaps  assist  you  will 
be,  whether  this  was  really  a  deputation 
merely  for  the  purpose  of  congratulating 
the  French  people,  or  whether  the  real 
object  was  not  to  make  such  arrangements 
as  would  enable  them,  in  the  event  of  an 
outbreak  in  this  country,  to  obtain  assist- 
ance and  sympathy  from  France. 

Several  measures  were  about  this  time 
suggested  by  the  persens  engaged  in  this 
conspiracy  for  the  purpose  of  advancing 
its  objects — at  one  time  they  thought  of 

(a)  See  6  St,  Tr.  N.S.  671. 
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establishing  a  National  Guard  thronghoat 
the  country ;  at  another  they  proposed  the 
establishment  of  clabs  to  a  very  consider- 
able extent,  which  should  be  provided 
with  arms;  that  these  clubs  should  be 
sectioned,  and  that  there  should  be  an 
officer  over  every  minute  sub-division  of 
them,  so  that,  in  point  of  fact,  at  any  given 
moment  they  should  be  prepared  to  rise. 

Another  mode  that  they  had  recourse 
to  was  this,  that  members  of  the  Confede- 
ration should  establish  newspapers  for 
proclaiming  through  the  country  their 
plans  and  their  arrangements.  At  that 
time  the  publication  of  seditious  news- 
papers was  also  a  misdemeanor  only. 
Upon  the  22nd  April,  1848— just  while 
this  yery  violent  a^tation  was  going  on, 
which  in  fact  had  risen  to  such  an  alarm- 
ing extent,  in  consequence  I  believe  of  the 
success  of  the  French  Eevolution — an  Act 
of  Parliament  (a)  was  passed,  the  effect  of 
which  was,  that  it  rendered  it  a  felony 
either  to  compass  or  imagine  the  depo- 
sition of  the  Queen,  or  the  making  her  by 
force  change  her  measures,  and  expressing 
such  intention  or  compassing  either  by 
open  and  advised  speaking,  or  by  publish- 
ing any  printing  or  writing. 

This  will  become  a  material  ingredient 
in  the  consideration  of  this  case;  for, 
about  a  week  or  ten  days  after  the  passing 
of  this  Act,  a  prosecution  for  felony  was 
instituted  against  one  of  the  members  of 
this  Confederation,  a  Mr.  Ifife^flZ;  {b)  and 
he  was  tried  and  convicted  of  felony  for 
having  published  articles  which  satisfied 
a  jury  that  he  really  did  intend  and  devise, 
by  force  and  violence,  either  to  deprive  the 
Queen  of  some  portion  of  her  dominions, 
or  by  force  and  violence  to  make  her  alter 
some  of  her  measures.  Mr.  Mitehel  was 
a  member  of  the  Confederation ;  and  one 
of  the  matters  for  which  he  was  thus  pro- 
secuted and  convicted,  was  a  report  in  his 
own  newspaper  of  a  speech  delivered  by 
himself  at  a  soiree  in  Limerick — ^whicn 
soiree  was  given  to  Mr.  O'Brien,  Mr. 
Meaaher,  and  himself,  as  ''prosecuted 
patriots"  ;  because,  at  that  time,  a  prose- 
cution was  hanging  over  them  in  the 
Court  of  Queen's  Bench,  for  speaking 
some  of  the  speeches  which,  on  the  part 
of  the  Crown,  were  thought  to  be  seditious. 

It  will  also  appear,  out  of  the  mouth  of 
one  of  Mr.  0*Brten's  co-conspirators,  that 
immediately  before  the  trial  of  Mr.  Mii- 
cheh  when  it  was  supposed  possible  or 
probable  that  Mr.  Mitchel  might  be  ex- 
posed to  transportation,  oousultationB 
were  held,  and  discussions  took  place,  for 
the  purpose  of  ascertaining  whether  it 

(a)  The  Treason  Felony  Act,  1848,  11  &  12 
Vict.  c.  12. 
(6)  6  St.  Tr.  N.S.  599. 


would  be  possible  at  that  time  to  eflTect  a 
rising ;  that  is,  whether  they  should  risk 
the  fate  of  their  intended  insurrection 
upon  an  attempt  to  rescue  Mr.  Mitehel,  in 
the  event  of  his  conviction.  It  will  also 
appear  that  there  was  a  very  considerable 
difference  of  opinion  at  that  time  between 
the  clubs  of  Dublin^  which  had  been 
formed  and  organised  to  a  very  consider- 
able number,  and  some  of  their  leaders, 
upon  that  occasion.  Some  of  the  leaderg 
thought  that  under  any  circumstances  Mr. 
Mitehel  should  be  rescued,  even  though 
that  rescue  was  only  to  be  effected  by  an 
enormous  lo^s  of  life ;  and  tbat  that  rescue 
was  to  be  made  the  commencement  of  the 
rebellion,  or,  according  to  some  of  their 
own  expressions,  that  such  would  have 
been  the  proper  time  to  erect  the  barri- 
cades. Others  of  the  Confederation^  how- 
ever, conceived  that  the  month  of  May, 
which  was  the  time  when  that  conviction 
took  place,  was  premature ;  that  the  har- 
vest was  not  then  ripe ;  that  there  was 
not  food  enough  in  the  country,  and,  that 
therefore,  the  attempt  to  rescue  l^r. 
Mitehel,  and  the  rebellion  to  be  founded 
upon  that  attempt,  would  be  completely 
unsuccessful,  and  should  therefore  be 
deferred  until  after  the  harvest. 

Now,  gentlemen,  I  think  it  will  dearly 
appear  that  it  was  determined  that 
this  rebellion  should  be  deferred  until 
the  harvest  was  reaped.  Then  the 
Question  was,  what  was  to  be  done  in 
the  meantime  P  The  plan  was  this,  clubs 
were  to  be  organized  all  through  the. 
country  in  all  the  large  towns,  and,  if 
possible,  in  the  rural  districts.  These 
clubs  were  to  be  armed  and  officered,  and 
were  to  be  ready  at  any  notice,  however, 
short,  to  take  the  field.  A  simultaneous^ 
rising  was  to  take  place,  but  it  was  post- 
poned until  harvest;  and,  in  the  mean- 
time, all  efforts  were  to  be  used  for  the 
purpose  of  preparing  materials  for  a  suc- 
cessful rebellion  when  the  appointed  time 
should  arrive. 

A  circumstance,  however,  occurred  in 
the  interim,  which  was  this :  early  in  the 
month  of  July,  Mr.  Duffy  and  Mr.  MaHin^ 
two  members  of  the  Confederation,  were 
arrested  upon  a  charge  similar  to  that  for 
which  Mr.  Mitehel  had  been  transported. 
The  time  when  Mr.  Duffy's  trial  would 
necessarily  haye  taken  plaoe,  had  it  not 
been  postponed,  was  in  the  early  part  of 
the  month  of  August.  The  commission 
was  to  hold  its  sitting,  I  think,  upon  the 
8th  of  August ;  and  the  evidence  I  think 
will  satisfy  you  that  a  determination  wa^ 
then  come  to  by  Mr.  O'Snen  and  the 
other  leaders,  that  the  insurrection  for 
which  they  were  not  ready  in  the  month 
of  May,  was  to  occur  in  the  month  of 
August.    Aqcordingly,  you  will  find  that 


Digitized  by 


Google 


53] 


The  Qibeen  agmnat  Smith  0*Brien,  1848. 


[64 


the  prepftratioiis  for  the  purpose  of  effect- 
ing the  rising,  and  the  exertions  neoes- 
Bury  for  the  purpose,  were  redoabled 
in  Jnlj.  Yon  will  find  that  Mr*  Smith 
0*Bried  himself  went  to  one  portion 
of  the  eonntry — ^to  Cork  and  other  places 
in  the  south  of  Ireland— for  the  purpose, 
as  he  himself  stated  in  one  of  the  meetings 
of  the  Confederation  upon  his  return,  of 
seeing  the  state  of  organization  of  his 
men.  He  stated  on  that  occasion,  as  I 
belieye  was  the  fact  with  regard  to  the 
numbers,  that  he  found  upwwls  of  2,000 
men,  who,  he  said,  were  as  well  disci- 
plined and  as  well  arrayed  as  any  men  in 
Her  Majesty's  service.  Other  members 
of  the  Confederation  were  pursuing  the 
same  objects  in  other  parts  of  thecountnr, 
Mr.  Doheny  in  one  part,  Carrick,  I  think ; 
Mr.  BiUony  a  member  of  the  bar,  and 
Mr.  O^Qorman,  a  youn^  gentleman,  with 
Mr.  Dillon  accompanymg  him,  through 
Meath  and  that  dutrict.  Therefore,  if  I 
am  not  yenr  much  mistaken,  I  think  the 
evidence  will  satisfy  you  that  these  '*  ex- 
peditions," as  they  are  called  in  some  of 
the  letters,  through  the  country,  were 
solely  and  expressly  for  the  purpose  of 
having'  the  arrangement  of  the  clubs  so 
complete,  that  at  any  moment  the  torch 
might  be  lighted,  they  should  be  ready  to 
rise ;  uid  the  object  was,  to  distract  the 
Gk)vemment  and  those  in  command  of 
Her  Mi^'esty's  troops,  by  having  simul- 
taneous nsings  in  as  many  places  as  prac- 
ticable. 

Gentlemen,  matters  went  on  in  this 
way  until  about  the  14th  of  July.  Mr. 
BwMk  0*Brien  about  that  date  returned 
from  Cork.  There  was  a  meeting  of  the 
Council  of  the  Confederation  the  evening 
of  that  day,  the  object  of  which  was — 
that  the  members  of  the  different  clubs  in 
the  city  of  Dublin  should  report  upon 
their  organization,  the  state  of  their  arms, 
and  the  preparations  they  had  made,  so 
as  to  be  ready  for  an  immediate  outbreak. 
Tour  own  experience,  gentlemen,  as 
jurors  in  criminal  oases,  must  satisi^  you 
that  persons  having  the  onerous  auties 
of  Government  imposed  upon  them,  fre- 
quently receive  information  upon  the  ac- 
curacy of  which  they  can  rely,  but  which 
is  not  sufficient  to  convict  the  parties  ac- 
cused. You  all  know,  that  however  trust- 
worthy the  evidence  of  a  party  to  a  con- 
spiracy may  be,  that  evidence  alone 
JB  not  oonsiaered  sufficient  to  satisfy  a  jury 
as  to  the  guilt  of  the  accused,  lou 
may,  therefore,  well  understand,  that 
those  having  tibe  responsibility  of  the 
iMlministration  of  this  coun^  upon 
them  may  have  been  aware  of  the  reso- 
lution that  was  come  to  at  this  meeting 
upon  the  14th  of  July,  although  they  had 
UQt  at  th||t  time  sufficient  evidence  to  in- 


stitute a  prosecution  for  treason  against 
the  parties  who  were  concerned  in  it. 

Gentlemen,  you  will  now  see  what 
effect  the  acts  of  the  Grovemment  had 
upon  the  proceedings  which  immediately 
afterwards  took  place;  and  I  think  a 
few  details  which  I  shall  now  mention 
will  give  ^ou  a  key  to  the  rising  that 
broke  out  in  the  county  of  Tipperary  on 
Monday  the  24th,  or  Tuesday  the  25th  of 
July.  I  mentioned  to  you  that  there  was 
a  meeting  of  the  Council  of  the  Confedera- 
tion upon  the  14th  of  July ;  that  meeting 
was  attended  by  delegates,  or  representa- 
tives of  the  different  clubs,  who  were  to 
state  the  preparedness  of  their  organiza- 
tion at  the  next  meeting,  which  was  on 
the  following  night,  or  one  of  the  nights 
immediately  after;  and  there  the  period 
of  the  rising,  and  the  circumstances  of  it, 
were  fully  ^scussed.  It  was  then  that 
some  of  the  parties  proposed  a  resolution 
to  have  an  immediate  outbreak,  and  that 
a  day  should  be  fixed  for  the  purpose; 
others  thought  it  would  be  better  to  post- 
pone it  a  little ;  the  fact  of  the  outbreak 
was  a  matter  perfectly  determined  upon, 
but  the  actual  time  for  the  outbreak  was 
still  a  matter  for  further  consideration. 
Immediately  after  that  determination  was 
come  to,  namely,  upon  the  18th  July,  a 

E reclamation  was  issued  by  the  Lord 
lieutenant,  proclaiming  Dublin.  This  is 
a  material  circumstance  to  bear  in  your 
recollection — this  proclamation  extended 
to  Dublin  the  operation  of  an  Act  of 
Parliament  (a)  prohibiting  the  carrying 
or  the  possession  of  arms.  The  effect 
of  that  proclamation  would  be  this,  that 
no  parties  could  legally  have  arms  in 
their  houses  without  a  licence  for  the 
purpose;  no  parties  could  carry  arms 
from  one  club  room  to  another ;  if 
they  did,  the  military  and  police  authori- 
ties were  justified  in  seizing  them. 
Accordingly,  it  was  considered  by  the 
members  of  the  clubs  a  very  material 
circumstance  to  know  what  they  were  to 
do  in  consequence  of  this  proclamation — 
whether  they  were  at  once  to  resist  it, 
and  to  make  the  search  for  arms  the  com- 
mencement of  their  resistance;  or 
whether,  upon  the  other  hand,  they  were  to 
conceal  their  arms,  but  still  to  be  ready 
to  turn  out  upon  a  moment's  notice. 

I  have  told  you  already  that  Dublin 
was  proclaimed  on  the  18th  of  July.  It 
is  also  right  to  mention  that  contem- 
poraneously with  that,  a  resolution  was 
come  to  by  the  Government  that  it  was 
now  time  to  suspend  the  operation  of 
the  Habeas  Oorpua  Act.  You  are  pro- 
bably aware  that  the  meaning  of  the 
HoMoe  OarpuB  Act,  when  it  is  in  force,  is 


(a)  11  ^  18  Vict.  c.  8, 
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this — if  a  party  be  arrested,  he  has  a 
right  to  have  copies  of  the  informations 
sworn  against  him,  and  to  be  brought 
before  a  jndge,  and  to  be  discharged  on 
bail  unless  there  be  a  substantial  bond 
fde  charge  and  a  trustworthy  witness 
who  chooses  to  come  forward  and  swear 
informations;  and  the  Court  will  either 
bail  him  or  keep  him  in  custody,  accord- 
ing to  the  nature  of  the  offence  with 
which  he  is  charged,  and  the  nature  of 
the  ondence  that  may  have  been  adduced 
against  him.  The  effect  of  that  is  this, 
that  however  strong,  or  however  cogent, 
private  information  may  be,  unless  the 
Government  has  the  information  from 
persons  who  are  willing  to  come  forward 
as  witnesses,  or  who  are  willing  to  make 
informations,  you  cannot  arrest  any  per- 
son while  the  Mabeas  CorpuB  Act  remains 
in  force.  It  was  hoped  that  if  the  Habeas 
Corpus  Act  were  suspended,  and  if, 
by  reason  of  its  suspension,  those  who 
were  known  to  be  the  leaders  of  this 
intended  outbreak  were  arrested,  this 
country  would  be  saved  the  loss  of  life 
which  was  likelv  to  result  from  an  armed 
insurrection  and  rebellion.  Accordingly, 
it  was  determined  at  that  time,  namely, 
about  the  18th'  or  19th  of  July,  that  to- 
gether with  proclaiming  Dublin,  an  ap- 
plication should  be  made  to  Parliament 
for  the  purpose  of  suspending  the  HaJbeas 
Gorans  Act. 

I  told  you,  gentlemen,  that  upon  the 
18th  or  19th  of  July  it  was  finally  deter- 
mined that  the  rising  should  take  pl^e : 
at  that  time  the  Council  of  the  Confedera- 
tion consisted,  I  believe,  of  so  many  as 
twenty  or  twenty-one  persons.  It  was 
considered  that  a  council  of  twenty-one 
was  too  numerous  for  actual  war  pur- 
poses; that  if  an  insurreclion  was  to  take 
place,  the  council  should  be  limited  in 
number.  Accordingly,  you  will  find  that 
on  Friday,  the  21st  of  July,  a  meeting  of 
the  Confederation  was  held,  at  which  de- 
puties from  the  clubs  attended,  to  elect  a 
war  directory,  which  it  was  arranged  was 
to  consist  of  five  persons.  Mr.  Smith 
0*Brien  himself  was  not  to  be  one  of  the 
five ;  he  it  was  supposed  would  take  the 
field.  But  Mr.  Meagher,  Mr.  O'Oorma/n, 
Mr.  Dillon,  Mr.  Devin  Beilhf,  and  one  other, 
whose  name  I  forget  at  this  moment,  were 
to  be  the  five.  We  vrill  produce  as  a 
witness  before  you  upon  the  table  an 
individual  who  was  present  at,  and  took 
part  in,  that  meeting.  We  shall  be  able 
to  produce  to  you,  by  what  I  may  call  an 
extraordinary  circumstance  —  they  were 

Erovidentially  found  in  this  county — ^the 
alloting  papers  that  were  used  upon  that 
occasion,  containing  the  names  of  these 
five  persons  as  the  directory.  The  meet- 
ing  consisted  of  some  nine  and  twenty 


or  thirty  persons.  We  thought  that 
we  should  be  obliged  to  bring  forward 
this  evidence  before  you,  merely  upon 
the  testimony  of  the  man  who  took 
part  in  the  proceedings ;  but  most  provi- 
dentially, we  have  discovered  with  the 
papers  of  a  Mr.  Lalor,  who  took  an  active 
part  in  these  proceedings^  the  identical 
balloting  papers  which  were  used  upon  that 
occasion,  it  will  be  for  Mr.  0'Brien*s 
counsel  to  satisfy  you  as  to  what  was  the 
object  with  which  this  change  in  the  con- 
stitution of  this  body  was  to  be  made.  It 
will  be  for  his  counsel  to  satisfy  yon  what 
was  the  object  and  purpose  for  which 
Mr.  O'Brien  went  to  Cork ;  what  was  the 
object  and  purpose  for  which  he  intended 
to  have  a  review  of  his  "troops,"  as  he 
called  them,  in  the  city  of  Dublin;  what 
was  the  object  and  purpose  at  the  same 
moment  of  Mr.  Doheny  bein^  in  Carrick, 
and  Mr.  Dillon,  accompanied  by  Mr. 
O'Gorma/n,  being  in  Meath. 

Now,  gentlemen,  this  brings  us  to  Fri- 
day night  the  21st  of  July.  Though  the 
law  was  strong,  they  knew  that  the 
Haheas  Corpus  Act  was  still  the  law  of 
the  land  and  unsuspended.  Mr.  O'Brien 
knew,  and  those  barristers  who  were  mem- 
bers of  that  Association  were  able  to 
advise  him,  that  so  long  as  the  Haheas 
Corpus  Act  was  in  force  he  could  not  be 
arrested  without  information  being  sworn 
against  him.  Accordingly,  in  order  to 
complete  the  organization,  in  order  to 
break  new  ground  in  the  county  Wexford, 
Mr.  Smith  O'Brien  left  town  on  the 
morning  of  Saturday,  to  go  bv  the  day 
coach  to  Enniscorthy.  He  travelled  alone. 
But  it  so  happened  that  on  the  previous 
Friday,  the  21st  of  Juljr,  at  tne  very 
moment  that  the  Council  of  the  Con- 
federation were  electing  their  war  direc- 
tory, tho  first  minister  of  the  Crown  was 
announcing  in  his  place  in  the  House  of 
Commons,  that  on  the  following  day, 
Saturday,  the  22nd,  he  would  introduce  a 
bill  fbr  suspending  the  Habeas  Corpus  Act. 
This  took  the  war  directory  by  surprise. 
Mr.  O^Brien  had  left  town  on  the  morning 
of  that  very  day,  Saturday ;  and  therefore 
he  was  not  aware  that  the  Habeas  Cornus 
Act  was  about  being  suspended,  nor  dia  he 
imagine  that  there  was  enough  of  loyalty 
in  the  British  Parliament,  or  rather  so 
total  an  absence  of  disloyalty,  that  no 
member  of  the  House  could  venture  to 
obstruct  the  passase  of  the  measure ;  and 
accordingly,  which  is  almost  unexampled, 
the  Bill  was  announced  on  Friday,  on 
Saturday  it  passed  through  the  House  of 
Commons,  on  Monday  it  passed  through 
the  House  of  Lords,  and  on  Tuesday  it 
was  the  law  of  the  land.(a) 
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Bot,  gentlemen,  the  annonncement  of 
the  intention  to  bring  it  in  haying  taken 
place  on  Friday,  the  intelligence  was  re- 
ceived  by  telegraphic  express  in  Dublin 
upon  Saturday,  after  Mr.  O'Brien  left 
town.  Of  course  the  Government  were 
aware  of  it ;  but  it  will  appear,  that  the 
proprietor  of  'Fhe  Freeraan's  Jowmal  re- 
ceived the  intelligence  by  telegraphic  ex- 
press ;  and  that  he  communicated  it  to  Mr. 
O'Oarman,  one  of  the  war  directory,  and 
the  conclusion  that  Mr.  0*Oorman  arrived 
at  was  this,  "the  object  of  this  is  to 
arrest  Mr.  8miih  O'Brim.  If  Mr.  Smith 
O'Brien  and  the  rest  of  us  are  arrested, 
the  people  will  be  there,  but  there  will  be 
no  leaders,  and  no  means  or  opportunity 
of  effecting  the  revolution."  Accordingly, 
Mr.  0*Qornym  immediately  sent  off  his 
despatch  to  Mr.  0'5m»— which  despatch 
we  have  the  means  of  proving;  it  was 
found  either  in  the  trunk  or  on  uie  person 
of  Mr.  Smith  O'J^Wen— announcing  the 
telegraphic  despatch  received  by  the  pro- 
prietor of  The  Freeman's  Jowmal  $  namely 
that  Lord  John  Buesell  had  brought  in  a 
measure  to  snspend  the  Habeas  Gorpw 
Act,  and  that  a  warrant  was  issued  for  the 
arrest  of  Mr.  Smith  O'Brien. 

But  that  was  not  all.  Others  of  the 
directory,  I  believe  Mr.  DiUon  and  Mr. 
Meagher,  left  town  on  the  evening  of 
Satiffday •  for  the  purpose  of  conveying  the 
intelligence  to  Mr.  &Brien,  and  with  the 
view  of  taking  the  field  in  conjunction 
with  him.  Mr.  O'Brien  arrived  at  Ennis- 
corthy  on  the  evening  of  Saturday,  having 
travelled  by  the  day  coach.  On  the  even- 
ing of  that  same  day  Mr.  Meagher  and,  I 
believe,  Mr.  JHlhn  left  the  house  of  a 
Mr.  O'Hara,  who  lives  some  five  or  six 
miles  from  Dublin,  on  the  Kingstown 
side,  and  because  perhaps  they  thought  it 
would  not  be  quite  safe  to  take  the  coach 
in  the  city  of  Dublin,  they  took  the  coach 
at  Loughlinstown,  some  seven  or  eight 
miles  from  Dublin,  and  arrived  at  Bnnis- 
oorthy  the  next  morning,  Sunday,  where 
Mr.  SnUth  O'Brien  was. 

Mr.  Smiih  O'Brien  remained  that  Satur- 
day in  the  house  of  a  gentleman  of  the  name 
of  Maker,  in  the  neighbourhood  ^  Ennis- 
corthy,  and  returnea  on  the  morning  of 
Sunday  to  Enniscorthy.  Mr.  O'Brien  ad- 
dressed the  people  who  were  assembled 
about  the  car  in  which  he  was  to 
travel,  in  the  neighbourhood  of  Ennis- 
corthy after  mass.  He  told  the  people 
that  the  time  was  come,  and,  unless  I 
am  very  much  deceived,  the  language 
^  such  as  will  satisfy  yon  that  Mr. 
Smiih  O'Brien's  object  in  addressing  that 
meeting  was  to  excite  them  for  an  imme- 
diate outbreak,  and  persuade  them  to  have 
measures  concerted  and  arranged  for  that 
pnrposo.     Mr.  Meagher  and   Mr,  Dillon 


also  spoke.  One  of  the  expressions  used 
by  Mr.  DUlon  in  Mr.  O'Brien's  presence 
was,  that  he  understood  the  men  of  Wex- 
ford were  men,  who,  at  all  events,  had 
their  arms  and  their  powder  dry  ;  and 
that  the  time  was  come  when  they  would 
be  called  upon  to  use  them.  This  occurred 
on  Sundav  the  23rd,  and  the  parties  left 
Enniscorthy  on  that  day. 

Gentlemen,  I  forgot  to  mention  that 
almost  immediately  before  Mr.  Smith 
O'Brien  left  Dublin,  he  provided  himself 
— it  is  a  matter  which  might  be,  of  course, 
innocently  done — with  the  Oi'dnance  maps 
of  the  counties,  which,  according  to  my 
instructions,  were  intended  to  be  the 
scene  of  his  operations. 

I  have  stated  that  on  Sunday  they  left 
Enniscorthy.  They  proceeded  to  Graigue, 
which  is  distant,  I  believe,  some  twelve 
or  fourteen  miles  from  Enniscorthy,  and 
between  Enniscorthy  and  Kilkenny.  They 
went  on  the  same  evening  from  Grai^e 
to  Kilkenny,  the  county  of  Kilkenny  being 
intended  to  be  the  scene  of  a  portion  of  their 
operations.  They  remained  m  Kilkenny  on 
Sunday  night,  and  on  Monday  morning 
Mr.  Smith  O'Brien  thought  right  to  exa- 
mine the  lie  of  the  surrounding  country, 
and  accordingly  ascended  to  the  top  of 
one  of  the  veiy  high  towers  in  that  town, 
for  the  purpose  of  taking  views  of  the 
surrounding  district,  and  observing  the 
direction  of  some  of  the  places  he  in- 
tended visiting  in  campaign.  On  that 
morning  the  Messrs.  0  Brien,  Meagher, 
and  DiUon,  proceeded  from  Kilkenny  to 
the  town  of  Callan,  and  arrived  at  Gallan 
about  one  o'clock,  and  addressed  large 
crowds  who  were  assembled  there.  They 
apprized  the  people  that  there  was  an  end 
to  all  peaceable  means,  and  that  the  time 
was  come  for  having  recourse  to  open  war. 
In  these  speeches  of  Mr.  O'Brien,  as  also 
in  some  of  his  earlier  speeches,  there 
seemed  to  be  a  supposition  on  his  part 
tbat  he  would  be  able  to  seduce  either 
the  military  or  the  police,  ^r  perhaps 
both,  and,  if  possible,  induce  them  to 
take  part  with  him;  and,  accordingly, 
some  of  the  advice  he  then  gave  to  the 
people  was,  not  to  consider  as  enemies  the 
oonstabulaiy  or  military,  as  there  were 
very  honest  men  among  them.  Having 
stayed  some  time  in  Gallan,  the  same  party 
proceeded  to  Garriok-on-Suir,  where  they 
arrived  between  six  or  seven  o'clock  on 
the  same  Monday,  the  24)th  of  July.  The 
course  they  pursued  at  Garrick  was  pre- 
cisely a  repetition  of  what  had  occurred  at 
the  town  of  Gallan — calling  the  people  to- 
gether, and  informing  them  that  the  time 
was  come  when  they  should  be  ready, 
and,  in  fact,  announcing  to  them  that 
the  preparations  for  the  insurrection  were 
in  such  a  state,  that  it  would  occur  imme- 
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diately,  and  that  they  were  to  be  ready  to 
arm  and  take  a  ]^art  the  moment  it  took 
place.  Up  to  this  time  Mr.  O'Brien  was 
accompanied  b^  his  friends  Dillon  and 
Meagher.  I  think  some  of  the  evidence 
will  show  that  at  a  more  advanced  period 
Mr.  Dillon  was  called  colonel.  If  it  is  the 
Mr.  DUlon  we  suppose  who  was  so  spoken 
of,  he  certainly  never  was  in  the  military 
profession,  or  entitled  to  that  rank,  nnless 
conferred  npon  him  by  his  associates. 

On  Monday  the  party  arrived,  as  I  men- 
tioned, at  Uarrick,  and  somewhere  be- 
tween six  and  seven  o'clock  on  the  morning 
of  Tuesday,  Mr.  O'Brien  and  his  friends 
passed  through  Killenaule,  on  their  way 
to  Mullinahone.  We  are  not  able  to  trace 
them  exactly  in  the  interval  between  their 
going  from  Killenaule  to  Mullinahone,  or 
where  they  slept  on  the  way  to  Mullina- 
hone. A  circumstance,  however,  will  be 
given  in  evidence  that  leads  me  to  believe 
that  thev  went  to  the  city  of  Cashel.  Im- 
mediately after  the  arrest  of  Mr.  Smith 
O'Brien,  which  took  place  on  the  6th  of 
August,  he  stated  that  he  had  left  a  port- 
manteau of  his  which  he  had  had  with 
him  when  travelling,  and  which  contained 
some  clothes  and  papers,  with  Mrs. 
Doheny,  at  Cashel ;  and  that  portmanteau 
was,  in  fact,  found  in  the  neighbourhood 
of  Cashel,  and  several  of  the  papers  that 
were  found  in  that  portmanteau  will  be 
produced  before  you. 

Gentlemen,  he  arrived  in  Mullinahone 
about  three  or  four  o'clock  on  Tuesday, 
the  25th  July,  and  there  commenced,  at 
that  time  audi  on  that  day,  what  I  respect- 
fully submit  to  your  better  judgments 
amounted  to  an  actual  commencement  of 
levying  war ;  and  though  everything  that 
occun-ed  before,  if  it  had  stopped  there, 
perhaps  would  have  amounted  merely  to  a 
plan,  preparation,  and  arrangement,  yet 
upon  Tuesday  the  25th,  in  the  town  of 
Mullinahone,  commenced  that  levying  of 
war,  to  answer  the  charge  of  which  Mr. 
O'Brien  now  stands  before  you.  Before 
his  arrival  in  the  town  it  was  known  that 
he  was  to  come  there ;  and  upon  his 
arrival  bells  wore  rung,  and  the  people 
assembled  in  arms  from  the  surrounding 
country.  You  will  find  that  speeches  of  a 
most  treasonable  character  were  spoken. 
The  people  were  armed  with  pikes  and 
guns ;  and  I  think  it  will  appear  that 
drilling,  and  inspection,  and  matters  of 
that  description  took  place.  If  I  am 
right  in  my  notion  of  the  law — but  of 
course  in  that  you  will  be  guided  hy  the 
direction  you  may  receive  from  the  Court 
— even  if  the  matter  had  stopped  there, 
the  assembling  of  the  people  in  arms,  the 
marching  of  those  people  in  military 
array,  the  addressing  of  the  people  that 
crowded   together,   and   the    bodyguard 


that  was  established  about  Mr.  Smith 
O'Brien — ^those  acts  of  themselves,  even 
if  the  parties  had  never  gone  a  step 
further,  would  amount  to  an  actual  levying 
of  war. 

Your  lordships  are  aware  that  in  Brand- 
reth'8{a)  case  there  was  no  blow  struck. 
There  was  a  gathering  and  an  assemblage. 
There  was  a  marching  forward ;  but  the 
parties  having  heard  that  some  troops 
were  coming,  and  having  been  disap- 
pointed in  some  of  the  supplies,  dispersed 
without  striking  a  blow,  and  in  pK)int  of 
fact,  nothing  more  occorred ;  and  still  that 
was  held,  and  properly  held,  to  amount  to 
an  actual  levying  of  war. 

It  is  a  mistake  to  suppose,  that  to  con- 
stitute a  levying  of  war,  an  engagement 
must  actually  take  place.  The  marshal- 
ling the  people,  the  arming  them,  and 
assembling  tnem  in  military  array,  of 
itself  amounts  to  a  levying  of  war. 

If  therefore,  gentlemen,  I  am  right  in 
my  notion  of  the  law,  the  actual  levying 
of  war  commenced  upon  the  afternoon  of 
Tuesday,  the  25th  of  July,  in  the  town  of 
Mullinahone.  Treasonable  speeches  were 
addressed  to  the  people  by  Mr.  O'Brien 
and  his  friends.  It  will  appear  that  Mr. 
O'Brien  and  those  who  accompanied  him 
arrived,  I  believe,,  about  two  or  three 
o*clock;  and  immediately  after  them, 
other  gentlemen — or  persons  apparently 
of  the  rank  of  gentlemen — strangers,  and 
persons  whom  the  evidence  will  show 
were  implicated  in  this  transaction.  One 
of  the  parties  who  arrived  upon  the  fol- 
lowing day  was  a  Mr.  Terence  BeUew 
M'Manue,  an  Englishman. 

.  Whiteside :  I  beg  your  pardon  ;  he  is  an 
Irishman— he  was  bnorn  in  Ireland. 

Attomey-Oenercd :  He  may  be  an  Irish- 
man ;  but  I  may  call  him  an  Englishman, 
because  he  has  resided  for  several  years 
in  Liverpool.  It  will  appear  before  you, 
that  on  the  25th  of  July  this  person 
I  arrived  at  Kingstown  by  the  Iron  Duke 
steamer  from  Liverpool.  He  had  a  green 
uniform,  which  he  brought  over  with 
him.  Whether  that  was  a  military  umi- 
form,  or  whether  it  was  an  uniform  be- 
longing to  some  political  club,  I  really  do 
not  know.  He  was  accompanied  from 
Liverpool  by  a  policeman,  who  was  on  the 
look-out  for  him.  He  was  supposed  to  be 
a  person  who  took  a  very  active  part  in 
some  Chartist  proceedings  on  the  other 
side  of  the  water. (&)  The  constable  how- 
ever lost  sight  of  him  soon  after  his  land- 
ing ;  but  his  box,  containing  this  uniform 
— which  is  the  green  suit  I  have  men- 
tioned to  you — ^and  some  fire-arms,  was 


(rt)  S2  St.  Tr.  755. 

(6)  See  Beg.  v.  O'Dennell  below  p.  6d7i 


Digitized  by 


Google 


61] 


2%e  Queen  agaimt  Smith  O'Brien,  1848, 


[6^ 


seized.  He  was  one  of  the  persons  who 
took  a  very  active  part,  with  Mr.  Smith 
0*Brien,  in  the  proceedings  that  after- 
wards took  place  in  your  county,  and 
which  I  shall  now  state  to  yon. 

On  the  erening  of  the  25th,  I  helieye, 
after  seeing  the  people,  Mr.  0*Brien  and 
some  of  his  friends  went  ont  for  a  short 
time  to  take  a  view  of  the  surrounding 
country,  as  it  was  necessary  to  select  some 
favourahle  position  for  the  intended  opera- 
tions. However,  he  returned  to  Muilina- 
hone  on  that  evening  and  slept  at  the 
house  of  a  person  of  the  name  of  Wright, 
I  think  it  will  anpear  that  Mr.  0*Brien — 
I  do  not  know  whether  on  this  particular 
occasion^  hut  certainly  on  some  of  these 
occasions — assumed  the  right  of  quartering 
himself  where  he  pleased.  He  thought  he 
was  in  possession  of  at  least  that  portion 
of  the  country ;  and  he  and  his  associates 
— ^I  think,  drawing  on  their  imagina- 
tion— thought  that  Mullinahone  was  a 
fortified  town ;  for  there  was  the  ex- 
pression in  one  of  the  speeches  **  that  the 
leader  of  Ireland,  or  one  of  its  future 
kings,  was  then  within  the  walls  of 
Mullinahone."  On  Wednesday  the  26th, 
early  in  the  morning,  ahout  eight  or  nine 
o'clock,  Mr.  0*Bnen  did  another  act 
which,  in  my  humble  judgment,  amounts 
to  a  levying  of  war.  He  went  to  the  police 
barrack  in  the  town — that  police  barrack 
contained  only  six  of  the  constabulary. 
He  had  a  pike  in  his  hand,  and  a  parcel  of 
pistols  in  a  belt  which  he  wore ;  and  he 
was  accompanied  by  some  of  his  con- 
federates who  had  followed  him  from 
Dublin.  One  of  the  persons  who  accom- 
panied him  to  the  police  barrack  on  this 
Wednesday,  and  who  did  not  arrive 
with  Mr.  0*Briett,  was  a  person  of 
the  name  of  PcUrick  O'Donohue,  He  was 
a  law  clerk  in  Dublin.  He,  however,  un- 
fortunately for  himself,  became  a  member 
of  some  of  the  clubs,  and  was  one  of  those 
who,  if  my  case  be  true,  took  the  field 
with  Mr.  O^Brien,  was  constantly  with  him 
on  all  occasions,  and  certainly  accom- 
panied him  to  the  police  barrack  on  the 
morning  of  Wednesday,  the  26th  of  July. 
Mr.  O'Brien  there  asked  the  police  to  join 
him;  he  promised  them  better  pay  and 
better  promotion  if  they  should  enter  his 
service;  he  wanted  them  to  surrender 
their  arms ;  he  told  them  that  resistance 
would  be  to  no  purpose,  and  asked  them 
did  thej  not  see  the  display  last  night  P 
did  they  not  see  the  influx  of  people,  and 
the  number  of  armed  men  at  ms  com- 
mand P  and  he  endeavoured  to  induce 
these  men  to  join  him  and  surrender  their 
arms.  I  am  very  much  astray,  gentlemen, 
in  my  notion  of  the  law,  if  that  act  of  itself 
— gomg  about  armed,  with  a  large  body  of 
|)eople,  accompanied  by  his  aide-de-camp 


and  another  (for,  I  believe,  there  were 
three  of  them  armed  who.^actually  went 
into  this  barrack) — does  not  amount  to  an 
actual  levying  of  war.  But  Williams,  the 
head  constable,  told  Mr.  O'Brien  that  it 
would  be  inconsistent  with  his  duty;  that 
he  would  lose  his  life  rather  than  part  with 
his  arms ;  and  to  their  credit  be  it  stated, 
that  neither  he,  nor  any  of  those  five  men 
who  were  with  him  in  this  barrack,  yielded 
their  arms  to  the  force  under  the  command 
of  Mr.  Smith  O'Brien.  Mr.  O'Brien  said 
that  he  would  give  the  men  an  hour  or  two 
to  consider  of  the  matter,  that  resistance 
was  out  of  the  question,  and  that  he  would 
return  for  their  ultimate  reply.  However, 
very  shortly  after,  Mr.  O'JBrien  thought, 
I  suppose,  that  it  would  not  be  worth 
his  wnile  to  force  a  small  party  of  six  to 
join — which  induced  him  to  move  from 
Mullinahone.  Accordingly,  he  sent  on  an 
ai'med  body  of  several  hundred  people  from 
Mullinahone  to  Ballingarry.  He  himself 
followed  afterwards  on  a  car,  and  overtook 
the  party  who  were  going  to  Ballingarry. 
I  forgot  to  mention  that  it  was  considered 
unsafe  that  very  small  bodies  of  the  con- 
stabulary should  be  allowed  to  remain  in 
these  out-stations,  and  directions  had  been 
given  to  concentrate  as  much  as  possible ; 
and,  accordingly,  the  small  party  of  six 
left  Mullinahone,  as  soon  as  possible  after 
Mr.  O'Brien  had  been  there. 

Mr.  Smith  O'Brien,  however,  went  from 
Mullinahone  to  Ballingarry.  Two  or  three  of 
this  party  went  off  in  a  different  direction, 
towards  Carrick.  On  their  way  to  Garrick 
they  met  a  person  on  horseback  (who  that 
person  was  I  am  not  able  to  tell  you),  and 
in  consequence  of  some  communication, 
they  thought  it  right  to  return.  They  did 
return  to  Mullinahone,  and  O^Brien  having 
left  it,  they  followed  him  to  Ballingariy, 
and  they  all  met  at  Ballingarry  rather 
late  in  the  day  of  Wednesday,  the  26th. 
Mr.  Smiih  O'Brien  then  had  his  armed 
force  about  him.  He  spoke  to  them  of 
the  reception  he  had  received  in  the 
several  places  through  which  he  had 
passed ;  ne  told  them  all  that  occurred; 
he  told  them  the  moment  had  arrived 
when  they  were  required  to  rise  as  one 
man;  he  established  a  body-guard  about 
himself;  and,  in  point  of  fact,  the  pro- 
ceedings at  Ballingarry  on  this  Wednesday 
amount  to  an  actual  levying  of  war,  so 
far  as  the  organizing  a  force,  having 
armed  men  about  him,  establishing 
them  into  sections  and  divisions,  and 
all  but  actually  attacking;  and  the 
reason  there  was  no  attack  was,  that  in 
point  of  fact  there  were  no  constabulary 
or  military  just  in  that  particular  locality 
to  be  attacked.  On  that  niffht  he  stopped, 
or  quartered  himself,  at  the  house  of  a 
person  of  the  name  of  John  Kavcmagh, 
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On  the  next  dav,  Thursday,  he  pro- 
ceeded with  sereraf  hundred  armed  men 
about  him,  from  Ballingarry  to  Mullioa- 
hone,  going  backwards  and  forwards  be- 
tween Ballingarrj  and  Mullinahone  ;  but, 
if  I  am  rightly  inslrncted,  marching  at  the 
head  of  armed  bodies,  or  sending  on  his 
people,  and  in  some  of  these  places 
establishing  a  guard  ab(Sut  himself — in 
some  instances  having  an  advanced  g^ard ; 
but  certainly,  as  far  as  I  can  understand, 
he  was  arrayed  in  that  military  way,  that 
there  can  be  no  possible  doubt,  but  that 
the  object  was  that  it  should  be  the  com- 
mencement of  a  rebellion,  which  would 
clearly  amount  to  a  levying  of  war.  Many 
of  the  people  had  arms,  but  many  had  not, 
and  for  the  purpose  of  providing  those 
who  had  not  arms,  Mr.  O'Brien  directed 
that  if  there  was  any  farmer  who  had 
arms  and  would  not  join,  they  should 
be  taken  from  him,  and  in  that  way  he 
thought  he  could  collect  arms  for  his 
forces.  On  this  Thursday,  after  being  at 
MuUinahone  for  some  time,  they  went  to 
a  place  called  Cappoge,  which  is  about  a 
mile,  I  think,  from  MuUinahone,  towards 
Nine-mile  House.  They  remained  there 
for  some  time,  and  went  on,  I  believe,  the 
same  night,  to  Killenaule  to  the  house  of 
a  Mr.  Walsh,  and  there,  as  in  the  previous 
places,  Mr.  O'Brien  was  attended  by  armed 
people;  guards  were  mounted,  and  there 
were  sentries  walking  up  and  down  before 
the  door  of  the  quarters  of  the  general; 
and  therefore,  as  far  as  I  can  judge  from 
the  evidence  which  will  be  produced  be- 
fore you,  from  the  very  first  moment  of 
his  arrival  on  the  Monday  evening  there 
was  a  continual  levying  of  war  during 
Tuesday,  Wednesday,  and  Thursday.  He 
was  at  iKillenaule  on  Thursday  night.  On 
Friday  he  remained  there  for  a  consider- 
able portion  of  the  dav,  guards  being 
mounted  as  usual.  While  he  was  there,  a 
scout  came  in  and  apprized  him  that  there 
was  a  detachment  of  draf^oons  on  their 
march.  It  would  not  do  to  let  the  dragoons 
arrest  Mr.  O'Brien,  for,  if  they  did,  there 
might  be  an  end  to  the  rebellion  then 
so  recently  commenced — and,  therefore, 
it  was  thought  advisable,  on  Friday,  to 
erect  barricades.  We  are  all  aware  what 
barricades  are.  On  Friday,  in  Killenaule, 
by  the  directions  of  Mr.  O'Brien,  barri- 
cades were  erected  across  the  high  road 
leading  into  the  town  of  Killenaule  for 
the  purpose  of  preventing  the  march  of 
the  troops.  The  dragoons  were  under  the 
command  of  a  Captain  Longmore,  who 
had  not  received  any  instructions  as  to 
Mr.  Smith  0  Brien ;  in  point  of  fact,  the 

?roceedingB  of  Mr.  Smith  O'Brien,  on 
'uesday  the  25th,  and  on  Wednesday  the 
26th,  had  only  been  received  in  Dublin  on 
that  day,  so  that  no  time  had  elapsed  for 


orders  to  be  conveyed  to  Captain  Longmore. 
He  was  on  his  march,  from  one  town  to 
another,  merely  for  the  purpose  of 
changing  his  quarters,  and  not  at  all 
looking  out  for  Mr.  SmiOi  O'Brien  ;  but  it 
was  thought  that  his  object  was  to  attack 
this  party.  Captain  Xonymora  marched  up 
and  said  that,  unless  these  barricades  were 
removed,  he  should  force  his  passage.  A 
gentleman  came  forward,  whom,  from  the 
description,  we  believe  to  be  Mr.  DiUon^ 
as  the  envoy  of  Mr.  Smith  O'Brien,  and 
wanted  to  know  whether  it  was  the  in- 
tention of  the  officer  and  his  party  to 
attack  them  for  the  purpose  of  arresting 
Mr.  Smiih  O'Brien;  that  if  that  was  his 
object  the  barricades  would  not  be  re- 
moved ;  but  if  they  did  not  come  with 
a  hostile  intent  the  barricades  should  be 
removed  at  once.  Captain  Longmore  re- 
plied that  they  had  no  orders  to  arrest 
Mr.  Smith  O'Brien,  and  that  they  were 
merely  on  their  march  through  the 
country.  Accordingly,  the  barricades 
were  removed,  and  the  troops  passed 
on.  So  far  as  to  actual  outrage  being 
committed,  there  was  none.  That  occur- 
red on  Friday  the  28th.  That  ni^ht,  after 
the  removal  of  the  barricades  in  Kille- 
naule, Mr.  O'Brien  again  marched  over  to 
the  Commons  in  the  neighbourhood  of 
Balliugarry  with  some  two  or  three 
hundred  armed  men,  and  that  night  he 
slept  at  the  house  of  a  Mrs.  XoeJton.  He 
there  stated,  as  an  encouragement  to  the 
people  to  rise,  that  he  h^i  defeated  a 
troop  of  drajo^oons ;  that  Liverpool  was 
up,  that  Dublin  would  be  up,  and  that  the 
wnole  country  would  be  up — in  point  of 
fact,  that  things  were  all  right. 

This  brings  us  to  the  morning  of  Satur- 
day the  29th  of  July.  On  that  day  it  was 
generally  known  throug:hout  the  country 
that  Mr.  O'Brien  was  in  arms.  A  pro- 
clamation had  been  issued,  I  think,  upon 
the  28th,  in  Dublin,  offering  a  reward  for 
the  arrest  of  Mr.  Smith  O'Brien  and 
several  others  implicated  in  these  trans- 
actions, and  on  the  29th,  the  proceedings 
that  had  been  going  forward  from  the 
Tuesday  preceding,  were  known  through 
the  country,  and  a  Mr.  Trant,  with  a 
force  of  about  forty  or  fifty  constabulary, 
marched  towards  the  Commons,  intending 
to  attack  the  rebels,  and,  if  possible,  to 
disperse  them.  Arrangements  had  been 
made  by  which  Mr.  Trant  had  reason  to 
expect  that  a  large  body  of  constabulary 
from  other  districts  would  have  met  him 
about  the  same  time.  It  so  happened, 
however,  that  Mr.  Trant  arrived  within 
view  of  these  people  several  hours  before 
any  other  of  the  constabulary  came  up. 
When  Mr.  Trant  found  himself  in  this 
position,  almost  surrounded  by  some  two 
or  three  thousand  armed  people — for  when 
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the  constabulary  were  known  to  be  as-  ; 
sembling,  the  crowds  collected  from  all ' 
directions ;  when  Mr.  Trant  saw  that  his  ' 
small  party  was  about  being  surrounded,  i 
he  thought  it  better  not  to  attack  the  ; 
parties  assembled.  He  saw  that  they 
were  in  different  divisions  and  directions,  I 
that  they  were  about  opposing  his  march, 
and  that  there  was  everj  appearance  of 
an  intention  on  their  part  of  attacking 
him.  There  were  altogether  several  thou- 
sand people,  some  of  them  armed  with 
guns  and  weapons  of  that  description, 
others  with  pikes,  others  with  pitchforks, 
others  perhaps  not  haying  arms  even  of 
that  description  i  but  certainly  they  were 
a  hostile  mob,  and  calculated  perhaps  to 
overwhelm  so  small  a  force  as  he  com- 
manded, which  consisted  altogether  of  not 
fifty  men.  He  thonght  it  inadvisable  to 
attack  so  large  a  force.  He  saw  a  slate 
house  at  some  three  or  four  fields  from 
the  rood,  which  from  its  position  he 
would  be  able  to  defend  nntif  the  arrival 
of  reinforcements;  and,  accordingly, 
Mr.  Trawl  desired  his  men  to  separate 
and  make  as  well  as  they  could  for  this 
house.  They  obtained  possession  of  it, 
and  fortified  it  as  well  as  they  could; 
they  nailed  up  the  doors  and  put  furni- 
ture and  beds  up  against  them,  so  that 
by  firing  through  the  windows  they  should 
be  able  to  protect  and  defend  themselves 
from  any  attack  that  could  be  made  by 
Mr.  8muh  O'Brien  and  his  party.  Trant 
was  there  for  some  time  when  the  house 
was  surrounded.  Mr.  2Van< gaye  positive  j 
orders  to  his  men  not  to  fire  unless  they  ' 
were  fired  upon ;  but  if  they  were  fired 
upon  to  return  the  fire  and  protect 
themselyes  as  best  they  could.  The  party 
consisted  of  about  forty-six  or  forty-seyen 
men.  The  house  was  a  two-story  house. 
Mr.  Trant  himself  remained  in  one  of  the 
rooms  of  the  house,  and  he  divided  the 
men  as  he  thought  most  judicious,  having 
some  four  or  five  in  each  room,  in  order 
to  prevent  any  person  getting  into  the 
house,  and  in  order  the  most  effectually 
to  protect  themselves  from  any  attack 
that  might  be  made  upon  them.  Mr. 
Smiih  0  Brien  applied  to  the  police,  who 
had  directions  not  to  fire,  to  join  him, 
and  told  them  if  they  joined  him  what 
rewards  and  encouragements  he  would 
give  them.  Mr.  Trami  came  down  for  the 
purpose  of  meeting  Mr.  O'Brien,  who  had 
asked  to  see  him,  but  Mr.  O'Brien  had 
moved  away  before  he  came  dovm.  After 
same  parleying  with  the  men  and  trying 
to  induce  them  to  give  up  their  arms  and 
join  his  party,  and  ptessing  on  them  the 
uselessness  of  r^istance,  Mr.  O'Brien,  if 
my  instructions  are  right,  himself  gave 
orders  to  his  own  men  to  fire,  saying, 
**  WeU,  boys,  slash  away,"  which  orders 
85234. 


were  immediately  obeyed,  and  a  fire  was 
opened  by  his  followers  on  the  constabu- 
lary of  the  Queen. 

Of  that,  gentlemen,  there  cannot,  I 
believe,  be  any  doubt.  It  will  be  proved 
beyond  question  that  the  order  to  fire  was 
giyen  by  Mr.  Smith  O'Brien  ;  but  whether 
the  order  to  fire  was  given  by  him  or  not  is 
a  matter  perfectly  immaterial.  He  was  of 
the  party ;  he  was  the  commander  of  the 
party ;  he  was  armed ;  he  was  the  person 
who  held  himself  forth  as  the  leader  of 
this  force  of  insurgent  rebels.  In  his 
company,  by  himself,  or  with  his  privity 
and  knowledge,  orders  to  fire  were  given, 
and  these  orders  were  obeyed,  and  a  fire 
was  actually  opened.  The  fire  was  of 
course  returned.  Some  few  of  the  country 
people— I  believe  two,  whether  more  or 
not  I  do  not  know,  but  some  at  least  were 
shot,  and  there  may  have  been  some  few 
wounded;  but  most  indisputably  this 
occurred  in  the  presence  of  Mr.  0  Brien, 
All  that  ability  and  eloquence  can  do, 
will  be  done  by  my  respected  friend 
Mr.  Whiteside,  in  explaining  the  conduct 
of  Mr.  Smith  O'Brien;  but  if  these  facts, 
this  attack  on  the  constabulary,  be  proved, 
it  will  be  for  you  to  say  whether  that  was 
not  a  levying  of  war,  whether  it  was  not 
an  attack,  and  whether  the  object  was 
not  of  a  reyolutionary  character,  which 
gives  it  the  tendency  of  leyying  war 
against  the  Queen. 

That  occurred  at  the  house  of  the  Widow 
irCarmach,  a  slate  house  some  short  way 
from  the  road.  Other  parties  of  the  con- 
stabulary were  expected  to  arrive.  Mr.  Cox, 
with  a  party  of  not  more  than  twenty-two 
men,  marched  from  Gashel  for  the  purpose 
of  attacking  this  mob  of  rebels,  and  for 
the  purpose  of  aiding  and  assisting  the 
constabulary  who  were  coming  from  other 
directions.  When  Mr.  Cox  and  Mr.  French, 
the  resident  magistrate  who  accompanied 
him,  came  within  some  miles  of  the  place, 
they  heard  that  Mr.  Smith  O'Brien  and 
his  people  were  at  the  Commons ;  they 
also  neard  that  the  constabulary,  to  a  con- 
siderable number,  under  the  command  of 
Mr.  Trant,  were  actually  beseiged  in  the 
house  of  Widow  M^Cormack,  and  that  the 
house  was  surrounded.  Mr.  Cox  and 
Mr.  French,  with  their  small  force  of 
twenty-two  men,  behayed  in  a  most 
gallant  manner;  notwithstanding  that 
they  saw  armed  hundreds  on  either  side 
of  them,  still,  as  they  had  been  informed 
that  a  party  of  constabulary  were  actually 
attacked  in  this  house  of  Mrs.  M'Cormach, 
they  determined,  at  any  risk,  to  move  to 
the  assistance  and  relief  of  the  party. 
The  moment  they  approached  these 
people,  on  their  way  to  the  house,  they 
saw  preparations  made  to  attack  them. 
They  saw  parties  thrown  out  from  the 
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main  body ;  they  saw  messengers  going 
backwards  and  forwards  in  different 
directions ;  they  saw  that  a  charge,  or 
something  like  a  charge,  of  pikes  was 
abont  to  be  made  upon  them ;  and  Mr.  Cox 
did  what  he  was  perfectly  justified  in 
doing — he  fired  upon  those  persons  who 
were  in  arms  against  the  authority  of  the 
Queen.  Mr.  Cox  treated  them  as  rebels ; 
he  fired  upon  them ;  he  wounded  some, 
I  believe.  I  do  not  know  whether  there 
was  one  or  two;  but  the  effect  of  the 
determination  of  Mr.  Cox  and  his  small 
party  was  this,  that  the  party  immediately 
retired;  and  Mr.  Cox  came  up  to  the 
Widow  M*Cormac}c8  house,  where  Mr. 
Trount  and  his  party  had  been  barricaded. 
In  the  meantime,  the  insurgents,  finding 
that  the  constabulary  were  likely  to  be 
reinforced,  marched  off*  from  the  Widow 
M'CormacJe'B  house ;  so  that  when  Mr.  Cox 
actually  came  up  to  that  house,  he  found 
that  though  the  constabulary  were  there, 
the  country  people  had  dispersed;  and 
they  picked  up  several  pikes  and  a  gun 
or  two  that  had  been  left  there  by  the 
country  people. 

This  was  what  occurred  so  far  as  Mr.  Cox 
WRS  concerned.  From  that  time  Mr.  Smith 
O'Brien  saw  that  relying  upon  any  co- 
operation of  the  constabulary  was  out  of 
the  question.  He  saw  that  the  assistance, 
which,  from  his  speeches,  it  appears  he 
expected  he  would  receive  from  the  con- 
stabulary, was  nowhere  to  be  found.  He 
found,  what  I  believe  to  be  the  truth, 
that  it  was  the  fixed  determination  of 
every  man  in  that  service  to  lose  his  life 
rather  than  swerve  f^m  the  allegiance  he 
owed  to  his  Queen.  That  being  found  to 
be  the  case,  there  was  an  end  to  Mr. 
0*Brien*s  expedition.  From  the  time  of 
this  unsuccessful  attack  on  Mr.  Cox*8  party 
on  this  29th  of  July,  Mr.  Smith  O'Brien 
was  nowhere  to  be  found. 

I  omitted,  gentlemen,  mentioning  a 
circumstance  that  occurred  on  the  morning 
of  that  29th  of  July.  A  person  of  the  name 
of  Carroll,  a  policeman,  but  in  coloured 
clothes,  was  despatched  with  a  letter  or 
message  from  Kilkenny  to  Mr.  Trant^  who 
was  then  in  the  Widow  M'Cormaclc's 
house.  This  man  was  supposed  by  his 
appearance  to  be  a  policeman,  or  to  be  a 
man  in  the  service  of  the  Crown.  Accord- 
ingly, he  was  arrested,  and  he  was  desired 
by  the  persons  who  arrested  him  to  con- 
sider himself  as  a  prisoner.  He  was  dis- 
mounted, and  Mr.  0*Brien  made  use  of 
his  horse  during  a  portion  of  these  trans- 
actions on  this  29th  of  July.  After  keejung 
Carroll  for  several  hours,  they  thought 
it  inconvenient  to  be  burdened  with  a 
prisoner,  and  accordingly,  they  allowed 
nim  to  go  at  large.  On  his  going  away, 
he  met  Mr.  Smith  O'Brioi  mounted  on  his 
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own  horse,  which  Mr.  0*Brien  returned  to 
him.  But  the  fact  was,  that  they  actually 
made  a  prisoner  of  a  man  who  was  in  the 
pay  and  allegiance  of  the  Queen.  Of  course 
he  had  a  full  opportunity  of  observing 
this  armed  party  by  whom  Mr.  O^Brien 
was  accompanied. 

Now,  gentlemen,  if  I  am  right  in  the 
facts  I  have  stated,  I  do  not  believe 
that  much  doubt  can  remain  but  that  I 
have  established  a  sufficient  degree  of 
force  and  violence  to  amount  to  an  actual 
levying  of  war.  I  cannot  exactly  antici- 
pate what  will  be  the  course  of  defence 
which  may  be  taken  by  my  friend  Mr. 
Whiteside ;  but  I  think  it  very  probable, 
with  his  very  great  ability,  and  knowledge, 
and  judgment,  that  he  will  scarcely  argue 
that,  in  point  of  fact,  there  did  not  occur 
circumstances  amounting  to  a  levying  of 
war,  that  there  was  not  force  and  violence 
enough  for  that  purpose ;  but,  as  has  been 
frequently  attempted  in  similar  cases,  he 
may  endeavour  to  allege  that  what  was 
done  by  Mr.  O'Brien  was  not  with  a  re- 
volutionary intent,  that  Mr.  O'Brien^s 
object  was  not  to  effect  a  revolution,  that 
it  was  not  to  effect  any  change  in  the 
government  or  the  constitution  of  the 
count ry — because,  as  a  lawyer,  which 
Mr.  Whiteside  undoubtedly  is,  he  must 
know  very  well  that  if  such  was  the  object 
of  Mr.  Smith  O'Brien,  no  possible  doubt 
can  exist  but  that  what  has  occurred 
amounted  to  a  levying  of  war  within  the 
statute  of  Edward  8.  Accordingly  it 
is,  that  I  have  thought  it  right  to  men- 
tion to  you,  and  I  shall  prove  them  in 
evidence,  those  antecedent  matters  and 
arrangements  which  will  lead  you  to  the 
conclusion,  independently  of  the  facts 
themselves,  that  the  object  of  Mr.  Smith 
O'Brien  and  his  companions,  in  these 
transactions,  must  have  been  of  a  revolu- 
tionary character. 

But,  gentlemen,  if  after  all  this  there 
could  be  any  doubt  whatsoever  of  the 
intent,  documents  were  found  in  Mr. 
O'Brien's  possession,  and  a  document  will 
be  proved  to  be  in  the  handwriting  of 
Mr.  O'Brien,  which,  in  my  humble  judg- 
ment, will  relieve  this  portion  of  the  case 
from  every  possible  difficulty. 

These  transactions  that  I  have  men- 
tioned having  occurred  on  Saturday,  the 
29th  of  July,  and  a  reward  being  offered 
for  the  apprehension  of  Mr.  O'Brien^  the 
armed  bodies  separated;  and,  I  believe, 
in  consequence  of  the  total  failure  of  the 
enterprize,  and  a  proclamation  being 
issued  apprizing  the  country  people  of 
the  danger  they  encountered  by  harbour- 
ing, or  succouring,  or  receiving  into  their 
houses  the  persons  who  tiad  been  engaged 
in  these  transactions,  this  unfortunate 
gentleman,   Mr.  O'Brien,   found    himself 
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placed  ia  a  situation  really  of  very  great 

gain  and  diffioalty.  His  armed  followers 
ad  dispersed,  and  he  conld  not  of  coarse 
make  any  way  against  the  force  which 
iras  sent  to  oppose  him ;  and  therefore  he 
had  only  to  console  himself  for  his  failure, 
and  manage  in  the  best  way  he  conld  to 
avoid  arrest.  That  he  did  succeed  in 
doing,  notwithstanding  all  the  exertions 
that  were  made  for  his  arrest,  from  Satur- 
day, the  29th  of  July,  until  the  following 
iSatnrday,  when  he  was  found  in  the  town 
of  Thurles,  close  to  the  railway  station,  I 
believe  with  the  intention  of  going  to 
Cahirmoyle,  in  the  county  of  Limerick, 
where  his  residence  is. (a)  Upon  being  ar- 
rested several  papers  were  found  on  his 
person  ;  amongst  those  papers  was  an  ad- 
dress, doted  10th  May,  1848,  from  a  meet- 
ing of  citizens  held  at  Philadelphia,  in 
America,  ofTering  assistance  and  co- 
operation, and  evidently,  as  I  read  it, 
showing  that,  in  the  event  of  an  outbreak 
of  this  description,  some  assistance  was 
to  be  received  from  them.  Other  papers 
were  found,  and  amongst  them  the  paper 
sent  to  him  by  Mr.  0' Gorman  on  the  22nd 
of  July,  and  it  says^ 

"  Mt  dear  Sib,— Special  sitting  of  the  house. 
Lord  J.  B.  to  move  for  leave  to  bring  in  a  bill 
to  empower  the  Lord  lieutenant  of  Ireland  to 
apprehend  and  detain  such  persons  as  he  shall 
sojtpeet  guilty  of  treasonable  designs.  Order 
for  the  suspension  of  the  Hahean  Corpus  Act. 
IHrectionB  to  arrest  W.  S.  O'Brien.  Such  is 
the  express  by  telegraph,  as  stated  to  me  through 
The  Freeman, 

"  Believe  me,  faithfully  yours, 

"  BlCHARn  O'GORMAH." 

^  Other  documents  were  also  found  upon 
him — addresses  from  different  clubs  and 
different  bodies— amongst  the  rest  one 
from  the  Enniscortby  club — 

"  To  William  Smith  O'Brien,  Ksq.,  M.P. 

"Sir,— The  members  of  the  John  Mitchel 
Club,  at  Ennisconhy,  beg  to  offer  their  respect- 
ful congratulations  and  hearty  welcome  upon 
this  your  first  visit  to  the  county  of  Wexford. 
They  do  so  as  devoted  followers  of  your  manly 
principles,  as  ardent  admirers  of  your  virtue 
and  patriotism,  and  as  men  who  cherish  deep 
and  tasting  gratitude  towards  you  for  your  great 
services  and  greater  sacrifice  to  the  cause  of  our 
dear  native  land.  They  wish  also  to  show  you 
their  determination  to  stand  by  their  country 
and  their  country's  friends,  in  any  and  in  every 
extremity.  They  have  seen  wiA  lively  indig- 
nation the  atrocious  tyranny  exercised  by  the 


(a)  Of  the  other  leaders,  Dillon  escaped  to 
New  York  on  an  emigrant  ship  from  Gal  way, 
disguised  as  a  priest ;  Doheny,  disguised  as  a 
ballock  driver,  to  Bristol,  and  thence  to  France  j 
0*Gorman  in  a  sailing  vessel  from  Limerick  to 
Constantinople.  McManus  was  arrested  on 
board  an  emigrant  ship  at  Cork,  and  Meagher 
near  Cashel. 


Government  in  the  transportation  of  John 
Mitchel,  the  bravest  of  the  brave ;  in  the  im- 
prisonment of  those  true  and  active  patriots, 
John  Martin,  Gavan  Duffy,  Bichard  Dalton 
Williams,  and  Kevin  O'Doherty;  and  in  the 
prosecutions  sustained  by  yourself  and  other 
distinguished  and  honourable  men.  They  have 
long  felt  the  oppression  and  insolence  of  the 
Government  to  be  well-nigh  unbearable,  and 
they  could,  for  their  own  parts,  be  well  content 
to  put  a  speedy  end  to  this  tyranny  for  ever  at 
the  cost  of  their  lives. 

**  To  you,  sir,  above  all  your  able  and  in- 
trepid co-patriots,  the  people  look  for  guidance 
in  this  time  of  trial  and  difficulty.  We  know 
that  you  are  a  sure  guardian  of  the  honour  and 
welfare  of  Old  Ireland,  and  they  feel  convinced 
thit  no  motives  of  temporary  expediency,  sickly 
and  half-sided  humanity,  will  ever  prevail  with 
you  to  stand  between  them  and  their  enemies, 
and  stay  the  just  vengeance  of  an  oppressed 
and  plundered  people. 

"  Signed  on  behalf  of  the  members, 

"  W.  MOOMBT,  V.P., 

"  B.  Williams,  Sec." 

In  the  trunk  there  was  found  a  letter 
written  to  Mr.  O'Brien  by  this  Mr.  Charlee 
Oavan  Buffy^  whom  I  mentioned  to  you, 
which  shows  to  my  mind  the  object  of 
these  people  beyond  a  doubt.  It  is  dated 
"  Saturda^r "  ;  it  has  no  actual  date ;  but 
from  the  circumstances  referred  to  in  the 
letter  it  is  perfectly  plain,  and  the  evi- 
dence will  satisfy  you,  that  it  was  written 
in  the  latter  end  of  the  month  of  June,  or 
the  early  part  of  the  month  of  July,  when 
he  was  going  on  his  Cork  expedition.  It 
says — 

"Saturday. 

*'  Mr  nitAB  Sir, — I  am  glad  to  learn  that  yon 
are  about  to  commence  a  series  of  meetings  in 
Munster.  There  is  no  half-way  house  for  yoo^ 
You  will  be  the  head  of  the  movement,  loyally 
obeyed;  and  the  revolution  will  be  conducted 
with  order  and  clemency;  or  the  mere  anar- 
chists will  prevail  with  the  people,  and  oar 
revolution  will  be  a  bloody  chaos " 

Whiteside :  I  object  to  that,  Mr.  Aitor* 
ney,  being  evidence. 

Attorney 'General:  1  mean  to  submit  it 
as  evidence.  It  was  found  in  his  portman- 
teau.   The  letter  proceeds — 

'<  You  have  at  present  Lafayette's  place  so 
graphically  painted  by  Lamartine,  and  I  believe 
have  fallen  in  Lafayette's  error — that  of  not 
using  it  to  all  its  extent  and  in  all  its  resources. 
I  am  perfectly  well  aware  that  you  don't  desire 
to  lead  or  influence  others ;  but  I  believe,  with 
Lamartine,  that  that  feeling  which  is  a  high 
personal  and  civic  virtue,  is  a  vice  in  revolu- 
tions ;  one  might  as  well,  I  think,  not  want  to 
influence  a  man  who  was  going  to  walk  on 
thawing;  ice  or  to  cross  a  fonlless  river,  as  not 
to  desire  to  keep  men  ri^bt  in  a  political 
struggle,  and  to  do  it  with  might  and  main.  If 
I  were  Smith  O'Brien  I  would  strike  out  in  my 
own  mind,  or  with  such  counsel  as  I  valued,  a 
definite  course  for  the  revolution,  and  labour 
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incessantly  to  develop  it  in  that  way ;  for  ex- 
^ample,  your  project  of  obtaining  siirnatures  to 
the  roll  of  the  Natiooal  Guard,  and  when  a 
sufficient  number  were  procured,  and  not  sooner, 
calling  the  Council  oF  300,  was  one  I  entirely 
relied  upon.  But  it  has  been  permitte<l  to  fall 
into  disuse,  and  would  scarcely  be  revived  now. 
The  clubs,  however,  might  take  the  place  of  the 
National  Guard ;  and  the  proposal  in  your  letter 
of  a  definite  number  of  clubs  being  formed, 
would  just  suit  as  well  if  it  were  vigorously  and 
systematicallj  carried  out,  each  day  adding  an 
item  to  it,  and  all  the  men  we  could  influence 
employed  upon  it. 

"Forgive  me  for  urging  this  so  anxiously 
upon  you  ;  but  I  verily  believe  the  hopes  of  the 
country  depend  upon  the  manner  in  which  the 
next  two  mouths  are  used.  There  is  not  a  town 
in  which  could  not  be  found  a  band  of  mission- 
aries to  organize  the  neighbouring  counties. 
Every  club  has  its  active  men  fit  for  this  work  ; 
and  it  is  only  by  applying  all  our  force  to  it 
that  we  will  succeed.^' 

In  what  were  they  to  sacceed  P  In 
what  revolution  was  it  proposed  that 
Mr.  O'Brien  should  fill  the  place  of  La- 
fayette ?  What  revolution  was  it  that  he 
was  to  be  the  leader  and  the  head  of, 
"  loyaWy  obeyed  "  P  I  ask  my  friend, 
Mr.  Whiteside,  to  answer  that  question, 
when  stating  the  case  of  this  gentleman. 
You  will  be  told  this  is  not  the  letter  of 
Mr.  O'Brien,  but  a  letter  of  Mr.  Buffy, 
written  to  Mr.  O'Brien.  I  ask  you,  gentle- 
men, was  this  letter  acted  upon  by  Mr. 
O'Brien  f  Did  he  follow  the  advice  given 
to  him  here?  Did  he  place  himself  at 
the  head  of  the  movement?  For  what 
object  and  for  what  purpose  was  he  or- 
ganizing these  clubs  P  Independently  of 
the  fact  of  organization,  it  will  be  proved 
to  you  out  of  the  lips  of  Mr.  Smith  O'Brien 
hitnself  that  his  objects  were  revolu- 
tionary. For  what  object,  when  the  sus- 
pension of  the  Habeas  Corptis  Act  was 
known,  was  the  resolution  come  to  to 
establish  a  directory  of  five  P  Why  was 
the  directorv  of  this  body,  if  they  were 
peaceful  and  loyally  disposed,  reduced  to 
the  number  of  five?  Because  it  was 
thought  that  one  and  twenty  persons  was 
rather  a  large  number,  and  that  five  could 
manage  better  when  the  parties  had  come 
to  the  determination  of  having  recourse 
to  war. 

But,  gentlemen,  if  there  was  not  a  par- 
ticle of  evidence  in  this  case  but  that 
which  I  am  now  about  laying  before  you, 
it  appears  to  me  that  it  is  of  itself  con- 
clusive in  this  case.  That  is  a  letter 
written  by  Mr.  O'Brien  himself,  in  his 
own  handwriting,  and  dated  at  the  Com- 
mons, on  the  29th  of  July,  before  the 
attack  upon  the  constabulary,  and  before 
the  arrival  of  Mr.  Cox.  Yoa  are  aware 
that  there  are  a  good  many  coal  mines  in 
that  district.    A  great  number  of  the  per- 


I  SODS  who  armed  and  joined  Mr.  O'Brien 
I  in  all  the  proceedings,  from  Tuesday,  the 
I  26th,  up  to  and  including  Saturday,  the 
I  29th  of  July,  were  persons  from  this  col- 
I  Uery  district.   Mr.  Smith  O'Brien  thought 
perhaps  that  the  owners  of  this  colliery 
'  might  think  it  a  little  hard  to  pay  the 
!  men,  not  for  doing  the  work  of  the  com- 
'  pany,  but  for  fighting  his   battle ;  and, 
'  accordingly,  he  wrot«,  and  delivered  him- 
self to  one  of  the  agents  of  the  colliery, 
the  letter  which  I  am  now  about  to  read. 
1  I  pray  your  attention  to  it — 

"  Collieries,  July  29,  1848. 

"Mr.  William  Smith  O'Brien  presents  his 
compliments'  to  the  Directors  of  the  Mining 
Company,  and  feeling  it  incumbent  on  him  to 
do  all  in  his  power  to  prevent  the  inhabitants 
of  the  collieries  from  suffering  inconvenience 
in  consequence  of  the  noble  and  courageous 
protection  afforded  by  them  to  him,  takes  the 
liberty  to  offer  the  following  suggestions " 

The  suggestions  are  certainly  not  like 
what  would  come  from  a  man  in  ordinary 
circumstances — 

'*  He  recommends  that  for  the  present  the 
whole  of  the  proceeds  arising  weekly  from  the 
sale  of  coal  and  culm  be  applied  in  payment  of 
men  by  contract,  employed  in  raising  coal  and 
culm. 

**  He  recommends  that  a  brisk  demand  be 
encouraged  by  lowering  the  price  of  coal  and 
culm  to  the  public " 

So  far  so  well— 

**  In  case  he  should  find  that  the  Mining 
Conipany  endeavour  to  destroy  the  people  by 
withholding  wages  and  other  means,  Mr.  O'Brien 
will  instruct  the  colliers  to  occupy  and  work 
the  mines  on  their  own  account,  and  in  case  the 
Irish  revolution  should  succeed,  the  property  of 
the  Mining  Company  will  be  confiscated  as 
national  property. 

"  On  the  contrary,  if  the  Mining  Company 
observe  a  strict  and  honourable  neutrality, 
doing  their  utmost  to  give  support  to  the 
population  of  this  district  during  their  present 
time  of  difficulty  and  trial,  their  property  shall  be 
protected  to  the  utmost  extent  of  Mr.  O'Brien's 
power." 

Now,  gentlemen,  I  ask  my  learned 
friend  what  answer  is  to  be  given  to  this 
letter  in  the  handwriting  of  Mr.  Smith 
O'Brien  himself?  In  what  capacity, 
except  as  the  leader  of  this  revolntion, 
had  he  a  right  to  dictate  to  this  com- 
pany as  to  the  raising  of  their  coal  and 
culm,  and  the  management  of  their  col- 
lieries ;  or  what  right  had  he  to  say  that, 
in  the  event  of  such  and  such  things  not 
being  done,  he  would  give  orders  to  the 
colliers  to  occupy  and  work  the  mines  on 
their  own  account  P  Now,  let  me  ask  yon, 
is  that  the  act  of  a  private  individual,  or 
is  it  the  act  of  a  man  who  fancies  himself 
the  leader  of  a  mob— the  leader  of  an  in- 
surrection, and  who  has  the  right  to  force 
his  orders  to  be  o'oeyed  P    But,  above  all. 
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what  does  Mr.  Smith  O'Brien  mean  by 
this,  that  in  such  an  event,  namely,  their 
interfering  with  the  people,  and  ordering 
the  mines  not  to  be  worked — 
"  in  case  the  Irish  revolation  shall  succeed,  the 
property  of  the  Mining  Company  will  be  con- 
fiscated as  national  property  ?  " 

When  was  this  letter  written?  On  the 
mominfi;  of  the  attack  on  the  constabulary ; 
before  the  attack ;  before  the  constabala]*y 
were  blockaded  in  that  house  of  the  Widow 
M*Cormack;  before  Mr.  Cox  and  his  party 
were  attacked  ?  Did  not  Mr.  Smith  0  Brien 
put  himself  forward  in  that  written  docu- 
ment as  the  leader  of  this  revolution? 
And  what  revolution  was  he  then  contem- 
plating? It  is  to  me  immaterial  if  one 
of  the  objects  of  Mr.  O^Brien  was,  as 
I  have  no  doubt  it  was,  to  prevent  him- 
self being  arrested.  To  be  sure,  if  he 
was  arrested,  he  fancied  there  would  be 
an  end  to  the  revolution.  I  say  that  he 
here  puts  himself  forward  as  the  leader  of 
the  revolution,  calls  it  a  revolution,  and 
threatens  the  man  who  would  assert  the 
rights  of  private  property ;  but  if,  for- 
sooth, they  do  all  that  Mr.  O'Brien  sug- 
gests and  thinks  right,  that  in  such  case, 
m  the  event  of  the  revolution  succeeding— 
''the  property  will  be  protected  to  the  utmost 
extent  of  Mr.  O'Brien's  power." 

What  power  would  he  have  to  protect  the 
property,  I  ask,  except  this^  that  he  was 
to  he,  if  not  the  leader,  at  least  an  active 
member  of  the  new  government  in  this 
new  state  of  things  which  Tvas  to  arise  as 
the  effect  of  this  revolution  ? 

Theso,  gentlemen,  are  the  facts  of  the 
case,  and  if  I  shall  prove  them  to  your 
satisfaction,  I  entertain  not  a  shadow  of 
doubt  that  you  will  discharge  your  duty, 
however  unpleasant  that  duty  may  be,  by 
finding  a  verdict  of  guilty.  If,  on  the 
contrary,  there  is  any  doubt  in  this  case, 
of  course  Mr.  O'Brien  is  entitled  to  the 
benefit  of  it. 

EVIDBHCB  lOR  THE  CeOWN. 

John  George  Hodges — Examined  by  the 
Solicitor-  Oeneral, 
I  am  a  short-hand  writer.  I  recollect 
the  first  time  I  attended  at  a  meet- 
ing of  the  Irish  Confederation  on  the 
15th  March,  1848,  about  seven  or  eight 
o'clock.  Previously  to  the  meeting  I  re- 
quested an  interview  with  Mr.  O'Brien, 
and  stated  that  I  had  been  sent  by  the 
Government  to  take  notes  of  the  pro- 
ceedings, and  that  my  duty  was  strictly 
confined  to  taking  notes  of  the  speeches, 
and  to  identifying  the  persons  making 
those  speeches.  Mr.  O'Brien  received  me 
very  courteously,  and  expressed  great  con- 
fidence in  me,  and  subsequently  introduced 
me  to  the  meeting  as  attending  to  take 


notes  for  the  Government,  in  very  com- 
plimentary language,  for  which  I  beg  to 
express  my  thanks  to  him.  I  saw  Mr. 
Meagher  there,  also  Mr.  Biehard  0'  Gorman, 
jun.,  Mr.  Charles  Gavan Duffyt'hlT.  M'Gee^ 
Mr.  Dillon,  and  Mr.  Haljpm,  who  was  the 
secretary.  There  were  many  others,  but 
those  are  all  I  can  speak  to.  I  heard  Mr. 
O'Brien  speak,  ana  took  notes  of  his 
speech.  I  have  the  transcript  here,  and 
can  send  for  the  original  notes. 

Whiteside:  My  lord,  I  submit,  with 
great  deference,  that  that  speech  cannot 
be  given  in  evidence  upon  this  indictment. 
Distinction  and  precision  are  things  re- 
quired by  law  in  an  indictment  for  high 
treason,  over  and  beyond  every  other 
crime.  The  reason  of  that  is  stated  in  a 
single  sentence  by  Mr.  Justice  Foster  (a) — 

"  The  rule  of  rejecting  all  maimer  of  evidence 
in  criminal  prosecutions  that  is  foreign  to  the 
point  in  issue,  is  foimded  on  sound  sense  and 
common  justice.  For  no  man  is  bound,  at  the 
peril  of  life  or  liberty,  fortune  or  reputation,  to 
answer  at  once,  and  unprepared,  for  every  action 
of  his  life.  Few,  even  of  the  best  of  men, 
would  choose  to  be  put  to  it ;  and  had  not  those 
concerned  in  state  prosecutions,  out  of  their 
zeal  for  the  public  service,  sometimes  stepped 
over  this  rule,  in  the  case  of  treasons,  it  would, 
perhaps,  have  been  needless  to  have  made  ex- 
press provision  against  it  in  that  case,  since  the 
common  law,  grounded  on  the  principles  of 
natural  justice,  hath  made  the  like  provision  in 
every  other." 

Five  of  the  counts  are  for  levying  war. 
No  question  arises  on  them.  The  sixth 
is  for  compassing  the  Queen's  death,  and 
there  are  but  three  lines  in  this  sixth 
count,  upon  which  all  this  mass  of  evi- 
dence of  speeches  is  to  be  introduced ; 
having  stated  the  intent  to  kill  the  Queen, 
it  lays  as  an  overt  act  that  the  parties 
between  the  17th  and  30th  July — 
''traitorously  did  assemble,  meet,  consult,  and 
conspire  amongst  themselves,  and  together  with 
divers  other  false  traitors,  whose  names  are  to  the 
said  jurors  unknown,  to  devise,  arrange,  and 
mature  plans  and  means  to  stir  up,  raise,  make, 
and  levy  insurrection,  rebellion,  and  war  against 
our  said  Lady  the  Queen  within  this  realm,  and 
to  subvert  and  destroy  the  constitution  and  go- 
vernment of  this  realm  as  by  law  established." 

It  is  a  charge  of  conspiracy,  I  suppose ; 
and  under  that  happy  phrase  "conspi- 
racy," in  tho  language  of  Mr.  Justice 
Foster,  the  whole  history  of  Mr.  O'Brien's 
life  may  be  given  in  evidence  against 
him  here  to-day.  Looking  at  the  form  of 
indictments  for  conspiracy,  the  latest,  and 

ferhaps  the  best,  is  an  indictment  which, 
for  one,  though  I  was  opposed  to  it  at  the 
time,  conceive  to  be  as  honest  as  any  one 
that  can  be  found  in  the  books.  It  is  the 
indictment  in  the  case  of  the  Beg.  v. 


(a)  Fost.  Cr.L.  24C. 
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0'Connell(a)  for  conspiracy.  Every  one 
of  the  speeches  were  there  set  out,  from 
the  beginning  to  the  end,  which  were 
relied  npon ;  and  the  complaint  made  of 
it  was,  that  it  was  so  long ;  bat  there  was 
not  a  speech  which  by  day,  time,  and 
place,  was  not  specified.  In  addition, 
too,  the  traverser  had  his  bill  of  particu- 
lars, so  that  he  came  to  trial  prepared  to 
deal  with  the  case  alleged  against  him. 
If  there  were  no  other  case  in  the  books, 
I  would  ask,  what  difference  is  there  be- 
tween the  present  case  and  that  P 

Counsel  also  referred  to  Watson's 
case, (6)  Hardy* e  ca8e,(o)  and  Eorne  Toohe's 
cas8.(d) 

Attorney- General :  This  is  a  speech  made 
by  the  gentleman  himself.  It  is  not  neces- 
sary to  have  recourse  to  the  oount  for  com- 
passing the  Queen's  death ;  it  is  admissible 
underthe  counts  for  levying  war.  Every  act 
of  the  person  accused  is  certainly  receiv- 
able in  evidence  for  the  purpose  of  show- 
ing with  what  object  a  man  did  certain 
acts.  One  of  the  matters  at  issue  upon 
the  counts  for  levying  war  ip,  with  what 
object  all  these  acts  were  done ;  it  is 
necessary,  therefore,  to  prove  what  was 
Mr.  O'Brien's  intention.  Also,  being  a 
speech  delivered  in  the  presence  of  several 
individuals  whom  we  mean  to  connect 
with  Mr.  0*Brien  as  parties  concerned 
in  this  outbreak,  it  is  material  as  showing 
that  at  the  time  the  speech  was  delivered 
they  were  making  preparations  for  the 
object  in  question.  In  Watson's  case  Lord 
Ellenborough  says  (e) — 

**  Can  there  be  a  doubt  that  this  is  evidence 
under  the  overt  acts  for  levying  war?  It  is 
evidence,  quo  aninio  the  thing  was  done." 

Whiteside :  That  was  spoken  at  the  time 
of  the  act. 

Attorney- General :  I  say  that  this  was 
spoken  with  reference  to  the  act  of  levy- 
ing war,  not  at  the  time  of  the  act,  for 
the  time  had  not  arrived ;  but  it  shows 
that  the  intention  of  the  parties  was  to 
have  a  revolt  at  no  distant  time. 

Solicitor' General :  The  question  is,  quo 
animo  the  thing  was  done. 

Blackbubne,  L.C.J. :  We  think  it  ad- 
missible in  evidence,  not  as  proving  an 
act,  but  as  showing  the  intention  by 
which  he  was  actuated. 

DoHEKTY,  O.J. :  Will  you  allow  me  to 
say  that  though  words  are  not  to  be  taken 
in  reality  as  constituting  in  themselves 
overt  acts,  they  are  always  evidence  of  the 
speaker's  intention  in  doing  any  act ;  and, 

(a)  5  St  Tr.,  N.S.  1. 
(6)  82  St.  Tr.  87. 
(c)  24  St.  Tr.  199. 
(rf)  25  St.  Tr.  1. 
(e)  82  St.  Tr.  89. 


in  that  manner,  words  which  are  harmless 
in  themselves,  may  be  considered  other- 
wise. In  that  case,  however,  it  is  to  be 
remarked,  that  words  are  not  the  overt 
acts,  but  the  thing  done  may  be  properly 
explained  by  the  words  the  speaker  may 
have  used.  In  this  case  the  act  is  levy- 
ing war;  and  the  question  is,  with  what 
intention  that  was  done — whether  it  was 
in  furtherance  of  any  particular  design,  or 
whether  it  was  founded  on  anv  precon- 
ceived intention  of  levying  war  r 

Whiteside :  What  I  was  very  respectfully 
submitting  to  your  lordships  was  this,  that 
a  speech  made,  not  at  the  time  of  doing 
any  act,  not  explanatory  of  an  act  done, 
but  made  six  months  before  the  doing  of 
it,  cannot  be  admitted  in  evidence  against 
the  prisoner ;  because,  by  a  like  principle, 
speeches  made  six  years  before  the  time 
of  the  doinff  of  the  act  at  Ballingarry, 
may  be  made  evidence  against  the  pri- 
soner in  this  case.  That,  my  lords,  cer* 
tainly  Watson's  case  does  not  prove. 

Scott:  That  is  a  remark  as  to  the 
value  of  the  evidence,  but  it  does  not  at 
all  afllBct  the  question  of  its  admissibility^. 

Whiteside :  1  do  not  know  whether  it  is 
proposed  that  this  speech  should  be  read 
in  evidence  as  having  been  delivered  in 
furtherance  of  the  treasonable  intent. 

Blackbukne,  L.C.J. :  I  think  it  receiv- 
able now,  upon  the  assumption  that  tho 
levying  of  war  will  be  proved  ;  and  that 
then  it  will  remain  to  show  that  the  pur- 
pose was  such  as  to  make  it  crimmaL 
The  distance  of  time  at  which  the  speech 
was  delivered  may  affect  the  value  of  the 
evidence,  but  that  is  no  reason  why  we 
should  reject  it  altogether.  {To  the 
witness):  Now,  Mr.  Hodges,  will  you 
just  state  from  your  notes,  as  tran- 
scribed by  you,  what  Mr.  Smith  O'Brien 
said  upon  that  evening,  at  the  meeting  of 
the  Confederation  P 

The  witness  read  Mr.  O'Brien's  speech, 
in  which,  after  announcing  that  he  had 
been  chosen  to  move  the  address  of  con- 
gratulation to  the  French  Bepublic,  he 
proceeded  to  read  the  address  of  the 
Youghal  Confederate  Club  to  the  Irish 
Confederation — 

<*  *  We  believe  that  the  right  to  make  laws  for 
the  Irish  nation  belongs  to  the  Irish  people 
alone,  and  that  the  exercise  of  legislation  for 
this  country  by  the  parliament  of  England  is  an 
usurpation  which  it  is  the  sacred  duty  of  Irish- 
men to  overthrow. 

'<  *  We  believe  that  consistently  with  that 
duty  no  Irishman  can  become  the  servant,  pen« 
sioner,  or  ally  of  any  government  professing  to 
uphold  such  usurped  anthoritj  of  the  English 
parliament,  or  to  administer  laws  emanating 
therefrom. 

"  *  We  believe  in  the  rijfht  of  an  oppressed 
nation  to  assert  their  liberties*  by  arms,  and  we 
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belieye,  under  Qod,  in  the  restoration  of  our 
conntry'B  independence. 

"  '  These,  sir.  are  the  opinions  and  sentiments 
of  the  Yooghal  Confederates,  as  I  interpret  them ; 
and  I  hope  thej  do  not  disqaalify  for  beconjin^ 
members  of  your  associatfon,  in  subordination 
to  which  we  desire  to  stnYe  for  our  country's 
freedom.' " 

The  witness  proceeded  to  read  the 
speech  which  began  by  deprecating  the 
conduct  of  some  persons  who  after  the  last 
meeting  went  through  the  streets  shont- 
ing,  and  to  enforce  the  necessity  of  pre- 
serving order — 

"  Now,  when  I  met  yon  hist,  I  told  you  that 
I  belieyed  tne  hour  of  Ireland's  liberation  was 
oome.  (Hear,  hear).  I  repeat  that  sentiment  to- 
night. (A  voice,  *  More  power  to  you ')-  I  be- 
lieve, conscientiously,  that  if  we  do  not  misuse 
the  opportunities  which  will  be  presented  to  us 
— provided  events  abroad  be  favourable  to  this 
cooDtiy,  and  that  I  consider  to  be  an  essentia] 
condition  to  our  success— but  it  is  my  firm 
conviction  that  if  events  be  favourable  abroad, 
we  have  it  in  our  power  to  win  the  restoration 
of  the  Irish  parliament  in  this  country  within 
twelve  months.  Now,  you  will  remember  that 
this  is  the  first  time  that  I  have  ever  ventured 
to  state  my  opinion  as  to  the  period  within 
which  we  were  to  obtain  success.  I  have  told 
yon,  not  nnfrequently,  that  it  was  possible  you 
might  have  to  wait  for  years  for  its  attainment, 
and  I  bade  you  bide  your  determination  during 
that  time ;  but  I  must  say  this,  so  far  as  I  can 
calculate  the  chance  this  country  has  of  success, 
that  it  will  be  our  own  fault  if  diere  is  not,  this 
day  twelve  month,  a  legislature  holding  its 
assemblages  in  Dublin.  Provided  circumstances 
abroad  be  favourable,  nothinur  can,  as  it  seems 
to  me,  defeat  that  hope  except  our  rashness  on 
the  one  hand,  or  cowardice  on  the  other.  I 
believe  that  that  hope  may  be  defeated  by  rash- 
ness. I  know  that  in  times  like  these  a  great 
deal  of  enthusiasm  is  naturally  excited,  and 
that  there  are  myriads  of  ardent  spirits  who 
think  that  it  is  only  necessary  to  strike  a  single 
blow  to  achieve  immediate  success.  Very  likely 
there  are  many  present  with  that  feeling,  but 
snch  is  not  my  opinion — and  I  think  it  right, 
to-night,  to  disburden  my  mind  fully  to  you.  My 
belief  is,  that  if  an  insurrection  was  to  take 
place  at  present,  it  would  be  put  down  in  a 
week.  My  belief  is,  if  it  were  partially  suc- 
cessful, that,  nuder  the  present  circumstances 
of  this  kingdom,  it  would  be  in  the  power  of  the 
British  Government  to  starve  the  people,  by 
stopping  the  supplies  of  food  we  are  now  neces- 
sarily deriving  from  abroad.  Under  those  cir- 
enmstanees,  I  say,  that  it  would  be  consummate 
rashness  to  attempt  to  bring  this  question  to 
issue  by  an  immediate  appeal  to  arms.  But  do 
I»  therefore,  tell  you  that  you  ought  to  en- 
courage the  sentiment  of  cowardice?  (Cries  of 
I  No,  no.')  The  feeling  I  would  wish  to  inspire 
into  every  man  who  hears  me,  and  into  the 
miod  of  every  man  who  will  read  what  I 
say,  is,  that  it  is  now  the  business  of 
every  Irishman,  ay,  and  of  every  Irish- 
woman too — and  I  tell  you,  and  with  shame  I 


say  it,  that  I  believe  there  is  more  heroism  in 
the  hearts  of  Irishwomen  than  there  is  in  those 
of  the  men — I  say  that  the  sentiment  which 
every  Irishman  should  encourage  at  the  present 
moment,  in  hi«  own  miod,  and  those  of  others, 
is  the  readiness  to  die  for  his  country,  if  it  is 
necessary.  Why,  what  have  we  been  in  the 
habit  of  seeing  every  day  in  our  population — 
amongst  all  classes  of  our  population?  Men 
have  been  tenderin;^  themselves  to  the  British 
Government,  ready  to  go  out  and  fight  in  Asia 
— to  encounter  the  Affghans  in  their  terrible 
passes — to  encounter  the  dangers  of  such  com- 
bats as  those  which  t<iok  place  on  the  Sutlej ; 
and  all  as  the  mercenaries  of  a  i>ower — I  will 
not  use  the  expression — all  to  become  merce- 
naries for  a  shilling  a  day.  If  our  population 
are  capable  of  thus  misplacing  their  bravery, 
shall  it  be  said  that  they  are  not  ready,  if  the 
time  should  require  their  services,  to  die  also  in 
defence  of  their  country?  (Cheers.)  Irish- 
men have  been  deemed  frequency  too  punctilious 
in  the  maintenance  of  their  honour;  and  we 
see  among  the  upper  classes  of  society  frequent 
examples  of  men  who  are  ready  to  shed  their 
blood,  and  that  of  their  dearest  friends,  for  the 
sake  of  revenging  a  fancied  insult ;  and  shall  it 
be  said  that  the  men  who  thus  wasted  their 
lives,  and  the  lives  of  their  fellow-creatures  for 
a  trifle,  that  these  men  would  not,  if  their  coun- 
try required  it,  be  ready  to  shed  their  blood  in 
defence  of  this  land?  Myriads,  tens  of  thou- 
sands, hundreds  of  thousands  of  your  fellow- 
countrymen  have,  within  these  last  twelve 
months,  lain  down  in  quietness  to  die,  and 
surrendered  their  spirits  to  the  God  which  gave 
them ;  and  shall  it  be  said  that  a  number, 
which  would  have  sufficed  to  fill  all  the  battle- 
fields of  Europe,  during  the  last  half  century, 
should  thus  contentedly  surrender  their  lives, 
and  be  unwilling,  if  the  country  should  demand 
those  lives,  to  give  those  lives  in  a  cause,  the 
most  sacr^,  the  most  holy,  that  ever  was  pre- 
sented to  a  nation?  For  my  own  part, 
although  I  have  seen  much  during  the  last  two 
years  to  make  me  fancy  that  the  spirit  6f  my 
countrymen  was  greatly  degenerated — (cries  of 
*  So  it  is,'  and  *  No  *) — ^yet  I  cannot  believe  that 
if  a  proper  summons  be  given  to  them,  they 
are  not  still  willing  to  vindicate  the  charac- 
ter that  once  was  the  peculiar  character  of  the 
Irish  nation-— of  unrivalled  bravery.  Now,  for 
myself,  gentlemen,  I  make  no  parade  of  per- 
i>onal  courage — I  am  not  conscious  of  possess- 
ing that  high  virtue ;  but  I  do  trust — I  say  it  in 
all  humility— that  if,  by  surrendering  my  life, 
either  upon  the  scaffold  or  in  the  field,  I  could 
thereby  secure  the  redemption  of  this  land 
from  die  bondage  under  which  it  now  sufferi<, 
that  life  should  be  cheerfully  given.  (Cheers). 
But,  gentlemen,  though  I  trust  I  should  not  for* 
bear  to  make  that  sacrifice,  if  it  were  necessary, 
I  do  confess  to  you,  at  the  same  time,  I  have 
the  utmost  possible  hoiror  of  engaging  in  a 
fruitless  and  an  unsuccessful  rebellion.  I  have 
seen  in  this  country,  I  have  read  in  this  ooun- 
trv's  history  so  many  instances  of  failure 
arising,  on  one  occasion  from  precipitation,  on 
another  occasion  from  division— from  a  thou- 
sand  accidents    which    prudence    might    ha\e 
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controlled — ^that  I  am  deeply  impressed  with  the 
opinion,  that  no  national  exertion  should  ever 
again  be  made  by  this  country  until  success 
may  be  considered  all  but  certain.  And,  there- 
fore, it  is,  I  would  implore  you  by  the  memory 
of  those  past  failures,  not  to  allow  yourselves  to 
be  committed  to  any  rash  act,  or  any  act  of 
indiscretion,  but  to  proceed  in  a  regular,  and  in 
a  constitutional  course,  too,  for  the  attainment 
of  your  liberties.  Let  us  understand  what  we 
want.  Now,  I  will  not  conceal  from  myself, 
and  it  is  right  that  the  Government  should 
know  it,  that  there  is  a  very  considerable  num- 
ber of  persons  in  this  country  who  wish  for  an 
organic  change  in  the  whole  constitution  of  the 
countiy.  I  do  not  think  it  necessary  to  discusb 
whether  a  republican  form  of  government,  or  a 
monarchical  form  of  government,  is  that  which 
secures  most  effectually  the  happiness  of  a 
nation.  I  believe  if  men  will  read  history,  they 
will  find  that  nations  have  been  happy  under 
both  forms  of  government ;  and  the  form  of 
government  which  is  best  suited  to  a  people 
depeuds  very  much  on  the  circumstances  of  the 
times,  and  upon  the  genius  and  character  of  the 
people.  We  sec,  for  instance,  in  North 
America,  a  most  noble  example  of  a  flourishing 
republic ;  whereas,  in  South  America,  the  same 
continent,  we  find,  hitherto  at  least,  the  experi- 
ment of  republics  seems  to  have  failed ;  there- 
fore, I  am  not  disposed  to  raise  any  abstract 
question  on  the  merits  of  a  republican  or  a 
monarchical  form  of  government ;  but  what  I 
believe  the  great  majority  of  the  repealers  of 
this  countiy  want  is  this— they  want  a  parlia- 
ment in  Ireland,  to  make  laws  for  Ireland — 
they  want  an  Irish  government  responsible  to 
that  parliament,  and  composed  of  Irishmen — 
they  want  the  means  of  protecting:  those  institu- 
tions by  an  Irish  army,  by  an  Irisn  navy,  and  by 
an  Irish  national  guard.  (Loud  cheers.)  And, 
provided  such  a  parliament,  and  such  a  govern- 
ment, and  such  guarantees  for  its  existence  be 
given  to  this  country,  I  believe,  at  present  at 
least,  they  are  contented  to  remain  subject  to 
the  sovereignty  of  the  British  crown. 

After  referring  to  the  differences  with 
Mr,  John  O'Cannell  and  Conciliation  Hall, 
and  to  a  suggested  meeting  to  congratu- 
late the  French,  the  speech  continned(a) — 

'*  I  would  earnestly  caution  the  Government, 
if  such  a  meeting  be  held,  not  to  send  any 
troops  there.  My  Lord  Mayor  will  preserve 
the  peace  of  this  city;  all  the  citizens  will 
assist  him  in  preserving  the  peace  of  the  city ; 
the  Confederates  will  assist  him.  I  will  ven- 
ture to  say,  if  we  opened  a  list  to-morrow, 
that  several  thousand  Confederates  would  be 
found  most  willing  to  offer  themselves  as  peace- 
preservers  on  the  occasion;  and  under  these 
circumstances,  if  he  (the  Lord  Lieutenant) 
sends  a  military  force  with  the  design  of 
butchering  the  people,  all  I  can  tell  him  is, 
from  what  I  can   learn  of  the  present  tem- 


(a)  The  material  parts  of  this  speech  are 
printed  in  the  report  of  the  trial  for  sedition, 
6  St.  Tr.,  N.S.  571. 


per  of  the  army  stationed  in  Dublin,  that  it 
is  more  than  probable  that  the  first  person  who 
will  be  shot,  if  anybody  is  shot  by  the  soldiers, 
will  be  the  officer  who  gives  the  word  of  com- 
mand. (Cheers).  A  very  large  portion,  more 
than  one-third,  very  nearly  one-half,  of  the 
British  army  are  composed  of  our  own  country- 
men. I  cannot  believe  that  any  consideration 
on  earth  will  induce  that  section  of  the  army  to 
allow  their  fellow-countrymen  to  be  butchered, 
provided  they  be  unarmed  and  unoffending. 
All  I  can  say  is  this,  for  myself,  that  if  you  and 
the  other  citizens  of  DubUn  will  pledge  your- 
selves not  to  go  armed  to  that  meeting,  not  to 
allow  a  stick  or  a  stone  to  be  raised,  but  to 
give  to  the  care  of  the  police  any  detective  who 
may  be  found  invi  dug  the  people  to  mischief,  or 
to  commit  a  breach  of  the  peace,  I  am  quite 
contented  to  place  myself  in  the  first  rank,  and 
to  allow  them  to  fire  on  me  if  they  please  ;  but 
I  will  not  believe  in  the  name  of  common 
humanity,  in  which  soldiers  boast  as  well  as 
ourselves,  that  there  could  be  found  men  among 
the  Scotch  or  English,  composing  the  army, 
one  single  man  who  would  allow  himself  to  be 
made  the  tool  of  a  despot  to  fire  on  an  unarmed 
and  unoffending  meeting. 

*'  Another  measure  upon  which  I  think  there 
may  be  a  perfect  concurrence  of  combined 
action  between  us  and  Conciliation  Hall,  is  with 
reference  to  a  project  which  was  put  forward  by 
the  late  illustrious  leader  of  the  Irish  people, 
Mr.  O'Connell.  (Cheers).  It  was  a  fovonred 
project  of  his,  more  particularly  in  1843,  that 
there  should  be  assembled  in  this  metropolis  a 
national  council  composed  of  300  persons,  prac- 
tically representing  all  portions  of  this  country, 
at  all  events  all  those  who  sympathize  with  us ; 
and  that  that  national  council  should  be  con- 
vened to  consult  for  the  common  welfiire  of  this 
kingdom.  Now  I  should  recommend  the  Con- 
federates of  the  kingdom  to  lend  every  assist- 
ance to  any  such  project,  and  it  has  the 
authority  of  being  recommended  by  one  whom 
a  large  majority  of  the  nation  were  in  the  habit 
of  looking  up  to  with  unbounded  respect.  The 
project  is  not  new,  the  country  is  familiarized 
with  it,  and  it  is  only  necessary  now  to  deter- 
mine whether  the  time  has  not  come  for  giving 
it  full  effect.  My  opinion  is  that  the  time  has 
come.  Therefore  I  should  hope  that  in  the 
month  of  May — ^we  have  been  considering  the 
matter  and  think  the  13th  of  April  will  be  too 
early— but  in  the  month  of  May  that  there 
should  be  persons  assembling  in  Dublm,  who 
should  represent  every  portion  of  this  kingdom 
practically ;  for  my  own  part,  I  tell  you  fairly 
that  I  have  no  objection  that  they  should  be 
elected.  It  has  been  supposed  that  the  Con- 
vention Act  offers  an  obstruction  to  such  an 
election. 

<*  Our  first  and  especial  duty  is  to  endeavour 
to  the  utmost  of  our  power  to  procure  an  en- 
tire union  amongst  Irishmen,  and  extend  the 
hand  of  fellowship  to  all  who  will  receive  it. 
Catholics  must  invite  Protestants  to  forget  their 
ancient  differences.  I  believe  that  the  circum- 
stances of  late  years  hare  greatly  tended  to 
diminish  those  asperities  which  formerly  sepa- 
rated the  Protestants  of  the  north  from  the 
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Catholics.  At  this  moment  the  Protestant 
fianners  of  Ulster,  who  used  to  be'  inveterate 
Orangemen,  feel  that  the  British  Parliament  is 
abont  to  strip  them  of  their  most  cherished  in^ 
heritance— the  tenant-right ;  and  if  that  Parlia- 
ment be  allowed  to  continue  to  legislate  for  this 
country,  that  which  they  have  been  in  the  habit 
of  considering  as  their  property  will  be  rifled 
from  them  by  such  Parliament.  Therefore,  de- 
pend upon  it,  the  Protestant  farmers  of  this 
country  have  as  much  interest  in  asking  for  a 
native  legislature  as  you  have,  to  protect  their 
interest.  I  need  not  tell  you  that  you  ought  to 
promote  perfect  harmony  between  those  who 
are  of  one  faith  and  those  who  are  of  another. 
I  think  the  conduct  of  this  Confederation, 
daring  the  last  year,  must  have  convinced 
every  one  that  there  is  no  danger  of  a  Catholic 
ascendancy  in  this  country  after  we  shall  have 
obtained  the  Repeal. 

"  Now,  with  respect  to  the  landlords  of  this 
country,  I  must  say  that  I  have  been  greatly 
disappointed  by  the  course  which  they  have 
adopted  with  reference  to  the  national  afhirs 
daring  the  last  twelve  months.  I  was  in  hopes 
that  they  were  disposed  to  throw  themselves 
upon  the  Iri]>h  people.  I  conceived  such  hopes 
from  the  great  meeting  that  was  held  in  Janu- 
ary, 1847 ;  but  those  hopes  have  been  to  a  great 
extent  disappointed.  I  find  that  there  is  a 
want  of  courage  amidst  that  class  which  is 
utterly  inconceivable  to  me,  and  that  they  would 
rather  allow  themselves  to  be  trodden  to  the 
earth  by  English  legislation  than  confide  frankly 
and  fnlly  to  their  own  countrymen.  There  are 
some  of  them,  I  am  sorry  to  say,  who  do  not 
appear  to  be  capable  of  feeling  generous  emo- 
tions ;  but  at  all  events  we  must  endeavour,  as 
far  as  we  can,  to  win  that  class  to  us.  It  is  not 
perhaps  imseasonable  that  I  should  suggest  to 
them  (and  these  are  times  in  which  pr^ictions 
are  sometimes  verified)  that  it  will  be  exceed- 
-ingly  unwise  and  exceedingly  unsafe  for  any  of 
that  class  to  take  part  against  the  Irish  people. 
I  do  not  apprehend  that  my  countrymen  will 
resort  to  butchery  or  massacre,  but  I  think 
it  exceedingly  probable  that  if  they  should 
be  found,  m  any  future  collision  that  should 
take  place  of  a  national  kind,  to  have  taken 
part  against  the  Irish  nation,  and  the  Irish 
nation  should  be  triumphant  in  any  struggle 
that  may  hereafter  take  place,  I  think  it  ex- 
ceedingly likely  that  their  properties  will  be 
carried  to  the  national  treasury.  I  think  it 
right  to  give  this  hint  to  them  as  a  friend. 

"Now,  I  will  invite  you  also  to  fraternize 
with  other  classes  whom  you  have  been  in  the 
habit  of  considering  as  hostile  ;  and  I  tell  you 
it  is  your  duty  to  fraternize  with  the  soldiers. 
As  I  said  before,  I  do  not  believe  that  the 
British  soldier,  as  is  sometimes  said,  divests 
himself  of  all  sentiments  of  humanity  when  he 
puts  on  a  red  coat.  I  am  told  that  the  Scotch 
soldiers  are  the  part  of  the  army  upon  which 
the  Government  rely  chiefly  for  their  operations 
against  the  Irish  people.  Can  you  and  I 
forget  we  are  children  of  the  Gael  ?  Can  you 
forget  that  these  Scotch  soldiers,  these  Highland 
ngimentBy  are,  in  fact,  like  ourselves,  children 
«f  the  Gael,  that  they  at  this  moment  speak  the 


same  language  which  is  spoken  throughout  a 
great  portion  of  the  south,  and  west,  and  north 
of  Ireland ;  that  they  are  ot  the  same  kindred 
with  ourselves  ?  And  shall  I  be  told  that  these 
noble  men  are  prepared  to  come  to  this  country, 
and  after  receiving  all  the  kindness  and  hospi- 
tality and  friendship  which  ties  of  kindred  and 
mutual  respect  create — that  these  men  should 
be  prepared  to  butcher  this  nation  when  they 
are  contending  for  their  rights  ?  I  will  not  be- 
lieve it ;  and,  therefore,  I  say  it  is  your  business 
to  fraternize  with  the  soldiers  of  the  British 
army. 

**  You  have  been  in  the  habit,  many  of  you, 
of  looking  on  the  police  force  as  a  hostile  force. 
I  say  that  sentiment  ought  to  be  discharged 
from  your  bosoms.  The  police  force  are  Irish- 
men like  yourselves.  There  are  ten  thousand  of 
them.  They  are  as  fine  a  body  of  men  as  ever 
held  a  musket ;  and  if  their  energies  were  pro- 
perly directed,  they  would  become  the  safeguard 
of  this  country  ;  therefore  I  will  not  invite  you 
to  consider  these  men  as  your  enemies.  Of 
courEC,  as  long  as  the  present  state  of  things 
exists,  they  are  quite  sure  of  losing  their  places 
if  they  should  manifest  any  sympathy  with  the 
people;  but  if  they  knew  that  the  time  was 
rapidly  coming  when  every  exertion  made  by 
such  a  force  as  that,  to  vindicate  the  freedom  of 
this  country,  would  be  appreciated  and  prized, 
and  become  the  subject  of  future  honour 
throughout  all  generations  to  them  and  their 
posterity,  I  cannot  believe  that  ten  thousand 
Irishmen,  clad  in  their  native  green,  would  be 
found  the  enemies  of  Irishmen.   (I^oud  cheers.) 

'*  Now,  gentlemen,  I  am  endeavouring  to- 
night to  preach  you  a  lesson  on  the  motto 
which  was  presented  to  you  at  our  last  meeting 
-^fraternity.  I  tell  you,  also,  you  ought  to 
fraternize  with  the  repealers  of  England.  There 
are  some  of  you  who  are,  perhaps,  in  the  habit 
of  cherishing  hatred  against  the  Saxon.  I  in- 
vite you  to  cast  aside  such  feelings.  I  hate  no 
man.  1  hate  oppression  ;  and,  to  use  Mr.  Ken- 
yon's  expression,  I  hate  the  oppressor  in  his 
official  capacity.  But  this  I  know,  that  there 
are  among  the  English  population,  millions  who 
are  avowedly  friendly  to  our  cause,  and  with 
them  you  ought  to  fraternize  to  the  utmost." 

The  speaker  proceeded  to  refer  to  the 
necessity  of  fraternizing  with  the  French, 
and  of  the  formation  of  an  Irish  brigade 
in  America,  and  of  a  mission  to  the 
United  States— 

**  Now,  gentlemen,  there  is  one  power  which 
I  have  hitherto  omitted  to  mention,  with  which 
I  am  quite  satisfied  you  will,  individually  and 
collectively,  have  no  objection  to  fraternize— I 
mean  the  inhabitants  of  the  United  States  of 
America.  We  have  had  abundant  evidence,  at 
the  time  when  it  appeared  to  the  inhabitants  of 
that  country  that  the  agitation  was  likely  to 
produce  serious  fruits,  we  have  had  abundant 
evidence,  by  testimonies  of  sympathy  and  large 
remittances  of  money,  that  the  people  of  the 
United  States  corduilly  sympathize  in  this 
struggle. 

"  Now,  I  should  consider  myself  exceedingly 
presumptuous  if  I  were  to  attempt  to  dictate  to 
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the  people  of  America  as  to  the  coarse  which 
would  be  most  effectual   in   aiding  us  in  the 
achievement   of  our   liberties;    but,   knowing 
that  the  Government  of  that  countr}'  is  in  the 
habit  of  obej-ing  the  impulse  of  the  popular  will, 
I  Rubmit  for  the  consideratifm  of  our  friends  at 
the  otht'i  sidf  of  the  Atlantic,  whether  it  would 
not  be  exceedingly  expedient  to  urge  their  exe- 
cutive to  provide  that  republic  with  a  body,  such 
an  existed  at  one  time  in  France,  called '  The  Irif^h 
Brigade.'  (Cheers.)     h  know  that  Fonie  of  my 
friends  have  a  very  great  objection  to  anything 
that  is  like  countenancing  emigration,  but  when 
I  read,  day  after  day,  of  the  sufferings  of  the 
poor  in  the  county  of  Gal  way ;  >ihen  1  read  that 
they   are  absolutely  allowed  by  this  paterniil 
Government  of  ours  to  die  in  gaols  to  which 
they  have  taken  refuge  by  committing  some 
trivial  crime,  to  such  an  extent  that  there  are  at 
this  moment  not  less  than  900  persons  in  the  gaol 
of  Galway,  which  was  built  for  125 — they  come 
there  in  the  last  agonies  of  death,  for  the  sake  of 
obtaining  a  meal  before  they  die,  and  a  coffin  after 
their  death — 1  say  I  do  most  devoutly  wish  that 
those  men  had  been  enrolled  in  an  Irish  Bri- 
gade in  the  United  States  before  they  had  been 
reduced  to  that  condition.     Now,  I  conceive,  in 
the  event  of  our  obtaining  repeal,  it  would  be 
extremely  convenient  to  this  country  to  have  a 
force  of  Irishmen  ready  disciplined  and  enrolled 
to  form  the  nucleus  of  an  Irish  army.     We  have 
resolved  that  one  of  the  elements  tf  our  natioual 
strength,  after  we  have  obtained   the  repeal, 
shall  be  the  possession  of  an  Irish  aimy ;  and 
there  is  nothing  to  prevent,  as  it  seems  to  me, 
the  men  who  shall  have  been  fo  enrolled  in  an 
Irish  Brigade  in  the  United  States,  from  re- 
turning to  their  country  to  serve  for  the  defence 
and  guardianship  of  their  native  land.     Now, 
I  confess  I  wish  very  much  that  circumstances 
would  allow  us  to  send  a  mission  to  America  on 
the  part  of  the  Confederation.      At  one  time 
I  thought  of  going  myself,  but  I  am  afraid 
that  th»  circumstance,  that  I  should  have  to 
stand  in  the  front  ranks  with  you — (cheers) — 
although  I  have  no  desire  at  all  to  arrogate  to 
myself  any  claim  to  leadership,  all  I  offer  is  my 
humble  co-operation — I  can  scarcely  take  on 
myself  to  say  it  is  consistent  with  my  duty,  in 
the  present  aspect  of  affairs  in  this  country,  to 
go  to  America,  even  for  so  short  a  time  as  three 
months,  which  is  the  least  period  that  will  be 
effectual ;  but  I  think  it  exceedingly  desirable 
that  some  able,  eloquent,  and  discreet  man,  or 
two  men,  sVould  be  sent,  on  the  part  of  the  Irish 
Confederation,  to  the  United  States.    I  cannot 
help  thinking  that  such  a  mission  would  gather 
round  it  the  sympathies  of  the  whole  population 
of  that  country,  who  would  be  prepared  to  re- 
ceive and  reciprocate  the  kindly  sentiments  of 
the  two  nations.    Now,  I  really  am  afraid  I  am 
trespassing  o^n  you  too  long.   (  Cries  of  *  No,  no.') 
Tnis  is  an  occabion  which  seems  to  me  a  very 
solemn  opportunity  of  discharging  a  duty  which 
possibly  may  be  attended  with  some  inconve- 
nience hereafter;  therffore,  I  am   desirous  of 
performing  it.     Now,  you  will  remember  in  the 
discussions  which  took  place  in  the  Confedera- 
tioni  thM  I  deprecated  strongly,  some  six  weeks 
ago,  the  notion  of  inviting  the  people  at  that 


time  to  recur  to  military  training  of  any  de- 
scription whatsoever,  or  to  the  consideration  of 
military  affairs.  It  seemed  to  me  that  in  the 
then  condition  of  the  country,  the  only  effect  of 
leading  the  people's  minds  to  what  was  called  a 
guerilla  war'are,  would  be  to  induce  some  of 
those  misguided  peasantry,  who  had  been  com- 
mitting assaiisinations,  to  think  that  we  en- 
couraged them  to  proceed  on  a  system  of  murcter 
and  crime.  Therefore  it  was  that  I  felt  it  my 
duty  distinctly  to  say  that  I  could  be  no  party  at 
that  time  in  giving  any  such  recommendation 
to  the  country.  But  the  circumstances  of  affairs 
are  totally  different  now;  and  under  those  cir- 
cumstances— under  the  altered  condiiion  of  cir- 
cumstances—I have  no  hesitation  in  saying 
that  I  think  it  exceedingly  desirable  that  all  oar 
intelliirent  young  men,  particularly  those  who 
have  been  engaged  in  surveying,  engineering, 
and  similar  pursuits,  should  apply  their  minds 
to  the  best  mode  of  taking  strong  places  and  of 
defending  weak  ones.  These  men  will  probably 
form,  if  they  distinguish  themselves  in  this  line, 
a  portion  of  the  sappers  and  miners  of  the 
future  Irish  army. 

"  Now,  there  is  another  point  to  which  the 
minds  of  men  ought  to  be  directed  under  the 
present  circumstances  of  the  country ;  that  is, 
how  supplies  of  food  and  ammunition  can  be 
cut  off  from  an  enemy,  and  how  they  can  be 
supplied  to  a  friend.    With  respect  to  the  ordi- 
nary tactics  of  military  manoBUvreing,  forta- 
nately,  you  in  Dublin  have  plenty  of  opportuni- 
ties of  learning  platoon  exercise;  for  in  the 
Phoenix  Park,  and  under  the  barracks,  there 
are  daily  exhibitions  of  that  kind  to  remind  yoa 
that  you  are  an  enslaved  people.     I  am  not 
suggesting  to  you  to  form  companies  or  platoons 
for  such  exercises  at  present,  but  I  do  suggest 
this  to  you,  in  all  seriousness,  that  I  think  the 
time  is  come — if  we  are  not  to  be  set  down  in 
the  nations  of  the  earth  as  a  people  capable 
only  of  talking,  and  boasting,  and  agitating— 
the  time  is  come  when  every  man  who  is  pre* 
pared   to  lay   down   his  life  for  his  country 
should  signify  his  willingness  to  be  enrolled  aa 
a  member  of  a  national  guard.    No  man,  in  mj 
opinion,  ought  to  tender  his  name  as  a  member 
of  the  national  guard,  unless  he  is  prepared  to 
do  two  things :  one  is,  to  preserve  the  State 
against  anarchy — that   is  to  say.  to  preserve 
social  order — which  I  hold  to  be  the  foundation 
of    the    well-being    of    all    classes    from   the 
humblest ;  and  the  other  is,  to  be  ready  to  die 
for  the  defence  of  his  country.    Now,  I  do  not 
know  how  far  my  suggestion  is  likely  to  be 
carried  out,  but  I  have  no  hesitation  in  saying 
that  if  300,000  men  should  be  found  amongat 
the  millions  who  have   hitherto  called  them- 
selves repealers,  who  are  willing  so  to  enrol 
themselves  publicly  in  the  face  of  day— not  by 
your  night  walkings,  and  not  by  your  ribbon 
societies,  which  have  been   the  curse  of  this 
country — but  to  tender  their  names  to  the  aa- 
thorities  as  men  who  were  determined  to  form  a 
national  guard,  for  the  purpose,   on  the  one 
hand,  of  preserving  order,  and,  on  the  other 
hand,    of  protecting  their  country— I    say  if 
800,000  men  can  be  found  in  this  eoontry,  tlie 
Briti>h  ascendancy,  so  far  as  it  has  the  .power 
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of  coercing  you  by  military  force,  will  be  at  an 
end." 

The  speaker  proceeded  to  refer  to  the 
temperance  znovetnent,  and  concluded  by 
moying  the  address  to  the  French  Be- 
public. 

The  WitwiBB  stated  that  he  had  not  taken 
down  the  address  read  by  Mr.  O^Brien, 
but  that  a  printed  copy  had  afterwards 
been  given  him  by  the  secretary. 

Blackburne,  L!0.  J.:  When  Mr,  0*Br%en 
read^hat  did  you  check  itP — I  did  not, 
my  lord, 

But  are  yon  sure  that  he  read  it  ? — I 
think  it  is  very  probable  he  did  read  it, 
my  lord, 

Whiteside :  We  do  not  want  probabilities. 

Solicitor' General :  I  do  not  wish  to  proas 
it  as  there  seems  to  be  a  doubt  upon  it. 
Mr,  Meagher  also  spoke  at  the  meeting. 
My  lords,  we  shall  not  press  Mr.  Meagher  s 
speech  in  evidence;  we  think  it  is  evi- 
dence, bnt,  however,  we  do  not  press  it. 

The  Witness  also  read  the  prisoner's 
speech,  on  April  5,  at  the  Mnsic  Hall, 
Dublin.  It  was  not  a  meeting  of  the  Con- 
federation, because  some  of  the  Concilia- 
tion Hall  people,  as  well,  were  present. 

"Mr.  Chairman,  ladies,  and  gentlemen, — 
Often  as  it  has  been  my  lot  to  address  meetings 
of  my  fellow-countrymen,  with  sentiments  of 
pride  and  satisfaction,  I  can  truly  say  that  on 
no  former  occasion  have  I  met  an  assemblage 
of  Irishmen  with  so  much  exultation  as  I  feel 
to-night  I  have  this  day  taken  out  my  patent 
of  nobility.  It  was  presented  to  me  in  the  bill 
of  indictment  brought  against  me  by  the  Eng- 
lish Government  for  loving  my  country. 
Proud  indeed  am  I  to  enjoy  the  privilege  of 
having  my  name  ranked  amongst  those  who 
have  been  exposed  to  suffering  for  having 
espoused — for  having,  however  feebly,  en- 
deavoured to  sustain  the  rights  of  this  my 
native  land.  In  that  beautiful  emblem 
which  you  have  presented  to  me,  I  am  flattered 
by  the  appellation  of  being  the  truest  patriot  of 
Ireland.  I  take  the  Uberty  to  reject  that  com- 
pliment. I  tell  you  there  are  thousands  of  men 
as  true  in  their  patriotism  as  myself;  and  I 
tell  yon  more,  that  I  should  despair  for  this 
country  if  I  did  not  feel  assured  that  such  is  the 
case.  The  liberties  of  a  nation  are  not  to  be 
won  by  an  individual.  It  may  be  his  pride  and 
privilege  to  set  an  example  to  his  countrymen  *, 
out  unless  there  be  others  ready  to  follow  his 
lead — if  there  be  not  others  to  take  his  place,  in 
case  he  should  &11— then  I  tell  you  that  you 
have  no  hope  of  achieving  the  liberties  of  this 
country.  But,  gentlemen,  I  see  a  spirit  rising 
in  this  country,  which  I  believe  nothing  can 
subdue.  I  did  fear — within  these  last  two  years 
I  have  more  than  once  feared— that  the  ancient 
spirit  of  this  land  was  altogether  extinct,  and 
that  Irishmen  had  forgotten  the  attribute  of 
manhood ;  but  I  see  now  rising  a  spirit  which 
nothing  can  quell— a  spirit  tluit  must  subdue 
and  overpower  every  force  that  can  be  brought 


against  it.  Gentlemen,  on  my  own  part — ^my 
fellow-deputies  will  speak  for  themselves^-on 
my  own  part,  I  thank  you  for  the  address  which 
3'ou  have  presented  to  us  on  our  return  from 
France.  I  am  rejoiced  to  find  that  you  do  not 
participate  in  the  opinion  which  is  vaunted,  but 
not  felt,  in  England,  that  our  mission  to  France 
was  a  failure.  For  my  own  part,  to  me  every 
circumstance  connected  with  that  mission  was  a 
subject  of  satisfaction.  From  the  moment  I 
landed  on  the  French  shores,  I  found  myself 
surrounded  with  circumstances  tending  to 
animate  and  sustain  the  spirit  which  prompted 
me  to  resort  to  France  in  your  name.  We 
were  talking,  in  our  last  assembly  in  the  Con- 
federatiou,  of  the  formation  of  an  Irish  National 
Guard ;  and  I  confess  to  you  that  my  spirit 
bounded,  when  I  had  the  satisfaction  of  landing 
at  Havre,  to  witness  a  review  of  the  National 
Guard  of  that  district,  amounting  to  not  less 
than  sixty  or  seventy  thousand  men, — men  who, 
on  ordinary  occasions,  were  engaged  in  all  the 
duties  of  citizens,  but  who,  upon  the  day  I  had 
the  good  fortune  to  see  them,  appeared  in  as 
proud  a  military  array  as  ever  I  witnessed  in 
any  country.  Some  of  them,  indeed,  were  not 
clothed  in  the  habiliments  of  war ;  the  greater 
number  of  them  were  equipped,  at  their  own 
expense,  in  a  style  that  would  have  done  credit 
to  any  regiment  in  the  service ;  but  throughout 
the  whole  band  there  was  a  sentiment  of  manly 
dignity,  arising  irom  the  possession  of  those 
arms  which  ever  ought  to  guard  a  freeman's 
laws.  (Cheers).  With  respect  to  our  reception 
by  the  Provisional  Government  of  France,  it  is 
fortunate  that  that  reception  has  been  able  to 
satisfy  both  the  English  Government  and  us. 
(Cheers  and  laughter).  I  am  told  that  the 
Government  of  Ireland  has  condescended  to 
send  round  to  every  police  station  in  Ireland, 
for  the  purpose  of  being  pkcarded,  the  reply  of 
Monsieur  Lamartine  to  the  Irish  deputation. 
I  congratulate  the  great  British  nation  on  the 
magnanimity  with  which  it  teaches  the  people  of 
Ireland  to  look  to  the  opinions  of  foreign 
ministers  as  the  dictum  on  which  their  &te 
shall  be  determined.  Now,  with  respect  to  that 
reply,  I  have  no  hesitation  in  saying,  that 
Monsieur  Lamartine  could  not  have  spoken  in 
other  terms  than  he  did  without  placing  France 
in  a  position  of  direct  hostility  to  England ;  and 
under  the  circumstances  of  France,  as  he  him- 
self said,  his  lips  were  sealed  with  respect  to 
the  expression  of  the  ulterior  sentiments  which 
were  felt  by  him—  (cheers) — by  every  French- 
man, in  regard  to  this  country.  But  luLving  had 
the  good  fortune  to  receive  attentions  from 
Lamartine  and  the  other  members  of  the  Pro- 
visional Government,  I  am  enabled  to  say  that 
they  sympathize  fully  with  the  sentiments  of 
the  French  nation  in  regard  to  this  people.  We 
did  not  solicit  armed  succour." 

After  allading  to  meeting  General 
Arthur  O'Connor  and  other  Irishmen  in 
France,  Mr.  O'Brien  proceeded — 

"And  believe  me,  if  ever  it  should  be- 
come necessary  to  vindicate  the  rights  of  this 
country  by  an  appeal  to  nlterior  proceedings, 
that  you  will  find  tiocking  into  you  from  every 
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part  of  the  world,  Irishmen  imbued  with  sym- 
pathies for  this  land,  as  warm  and  as  affec- 
tionate as  any  you  can  feel  yourselves,  and 
perhaps  possessed  of  a  greater  determination — 
(cheers) — and  more  accomphshed  skill  than  any 
of  us  possess.  I  took  the  liberty,  and  it  is 
right  in  justice  to  my  friend  that  I  should 
throw  on  myself  the  cause  of  his  absence  to- 
night— I  took  the  liberty  of  suggesting  to  my 
friend  Richard  O'Gorman,  who  was  one  of  our 
deputation  to  France,  that  it  was  desirable  he 
should  remain  in  Paris  for  a  few  weeks,  at  all 
eyents,  until  the  trials  should  take  place.  I  did 
so  in  order  that  we  might  hare  amongst  us  one 
who  should  perfectly  know  all  the  resources 
which  are  available  at  Paris.  (Cheers).  I  think 
we  can  promise  for  him,  that  his  time  will  not 
be  wasted  in  frivolous  pursuits  in  that  city,  in 
that  metropolis  of  pleasure.  I  believe  he  has  al- 
ready, commenced  his  military  studies.  (Cheers). 
Perhaps  you  have  some  desire  that  I  should 
continue  the  narrative  of  my  journey.  Well 
then,  I  have  to  tell  you,  that  upon  leaving 
France  it  was  my  duty  to  become  witness  to  a 
scene  of  a  very  different  character  to  those 
which  I  had  seen  in  Paris.  I  am  one  of  those 
who,  without  professing  personal  courage,  yet 
deem  it  my  duty  to  say  in  London  what  I  say 
in  Dublin — (cheers) — and,  inasmuch,  as  I  had 
been  chained  with  the  utterance  of  certain  sen- 
timents which  were  reputed  in  this  country  to 
be  seditious  by  the  officers  of  the  British 
Government — ^the  law  officers  of  the  British 
Government — I  felt  it  to  be  my  duty  to  give 
the  House  of  Commons  a  frank  and  fair  oppor- 
tunity of  judging  how  far  those  sentiments 
were  or  were  not  seditious.  (Cheers).  It  is 
scarcely  necessary  that  I  should  describe  to  you 
the  scene  that  followed.  There  was  a  time 
when  Englishmen  used  to  speak  of  the  House 
of  C)ommons  as  the  first  assembly  of  gentlemen 
in  the  world.  I  will  ask  my  friend,  Mr. 
Meagher,  who  happened  to  be  present  on  that 
occasion,  how  far  he  thinks  that  their  conduct 
on  the  late  occasion  sustained  that  character. 
All  I  can  say  is,  that  having  had  some  occasion 
a  few  months  since  to  complain  of  the  conduct 
of  the  butcher  boys  of  Hercules  Street,  in 
Belfast,  I  am  now  happy  to  be  able  to  con- 
gratulate them  upon  being  infinitely  more 
mannerly,  infinitely  more  generous,  infinitely 
more  magnanimous  than  the  first  assembly  of 
gentlemen  in  the  world.  Perhaps  I  ought  to 
go  further,  and  congratulate  the  bull-dogs  of 
Belfast  on  a  similar  pre-eminence. 

*'  Now  you  are  all  aware  that  a  bill  is  at  this 
moment  passing  through  Parliament,  for  the 
purpose  of  eztmguishing,  if  it  be  possible  to 
extinguish  it,  the  rising  spirit  of  this  country 
— (hisses  and  groans) — and  as  I  think  on  all 
occasions  it  is  extremely  desirable,  that  the 
people  of  this  country  who  engage  in  political 
agitation,  should  know  precisely  what  are  the 
objects  which  they  are  seeking,  what  are  the 
risks  which  they  are  encountering,  and  that  we 
should  cease  to  maintain  that  character  for 
bravado,  which  I  am  afraid  some  of  our  recent 
history  has  rather  tended  to  throw  upon  us — I 
mean  to  say  the  utterance  of  very  strong 
opinions,  without  any  determination  to  sustain 


those  opinions  by  actions — I  will  take  the 
liberty  of  reading  to  you  that  which  is  about 
the  least  acceptable  description  of  composition 
to  a  popular  audience,  a  portion  of  this  Act  of 
Parliament.  The  principal  clause  of  this  bill, 
which  enacts  penalties  against  the  Irish  people, 
is  as  follows  :*' 

Here  Mr.  O'Brien  read  the  claase. 

*'  It  is  right  I  should  add,  I  am  informed  by 
lawyers,  that  one  of  the  effects  of  a  conviction 
for  felony  is,  that  the  person  so  convicted  for- 
feits whatever  property  he  possesses,  ^ow, 
I  have  no  hesitation  in  saying,  that  if  that  law 
had  beeu  in  force,  and  had  been  enacted  in 
1831,  at  the  time  of  the  passing  of  the  English 
Reform  Bill,  Lord  John  Bussell,  Lord  Stanley, 
Lord  Fitzwilliam,  and  almost  all  the  other 
leaders  of  the  Reform  party  of  that  day,  would 
have  been  liable  to  transportation  for  life.  But  be 
that  as  it  may,  the  question  I  have  to  ask  you, 
gentlemen,  and  the  rest  of  my  countrymen,  is 
this,  whether  they  will  allow  this  great  national 
effort  to  be  put  down  even  by  such  a  bill  as 
that  ?  (Cries  of  *  No,  No.')  Speaking  in  your 
name,  venturing  to  speak  on  the  part  of  no 
inconsiderable  portion  of  the  population  of  this 
country,  I  told  them  that  they  would  laugh  to 
scorn  that  bill.  And  now  I  want  to  know 
whether  there  be  spirit  enough  amongst  you — 
whether  there  be  spirit  enough  amongst  my 
fellow-countrymen  to  render  the  practical  exe- 
cution of  that  Act  impossible?  They  may 
indict  an  individual  for  felony ;  but  I  think  it 
is  utterly  impossible,  if  there  be  an  indication 
of  manly  spirit  in  this  nation — I  believe  it  to  be 
utterly  impossible  for  them  to  indict  the  Irish 
nation.  Do  I  then,  when  I  counsel  you  to  meet 
legislation  of  this  kind  by  determination  of  the 
boldest  character — do  I  counsel  you  to  rush  into 
a  precipitate  and  foolish  conflict  ?  Far  from  it. 
Have  you  read  the  last  article  in  The  Times? 
They  absolutely  go  the  length — the  writer  goes 
the  length,  of  calculating  on  our  precipitation, 
as  the  necessary  result  of  those  inflammatoiy 
harangues  which  some  of  us  are  supposed  to 
be  in  the  habit  of  addressing  to  our  fellow- 
countrymen  in  the  peculiar  position  which  we 
happen  to  hold  as  leaders  of  the  Irish  people. 
Now  it  is  perfectly  manifest  that  nothing  is  so 
much  desired  by  the  Government  of  England, 
and  by  all  those  who  abet  that  Government  in 
its  iniquitous  domination  in  this  country,  aa 
that  the  people  of  this  country  should  enter 
into  a  premature  conflict  with  a  power  which 
they  fancy  has  at  this  moment  a  means  at  its 
command  of  effectually  repressing  the  public 
sentiment  Let  us  beware  how  we  realize 
those  their  wishes.  We  have  still  much  to 
accomplish.  First  of  all,  the  grand  desideratum, 
which  must  be  the  basis  of  all  our  national 
exertions,  has  not  yet  been  fully  attained — I 
mean  the  union  of  the  repealers  of  this  country. 
(Cheers).  I  see  indeed  in  this  meeting  to- 
night, at  which  I  believe  there  are  at  least  as 
many  of  those  who  are  followers  of  what  is 
esAled  Conciliation,  as  members  of  the  Con- 
federation—(•  Yes,  yes,')— I  see  in  this  happy 
union  to-night — I  see  in  similar  institu- 
tions («ic)    in   all    the   great   towns    in    the 
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eonntrj,  in  Kilkenny,  in  Cork,  in  Limerick, 
in  Waterford,  in  Gal  way,  in  Newrj,  in  other 
portions,  in  Belfast — I  see  a  full  intimation, 
that  the  period  is  not  far  distant,  when  all  the 
repealers,  let  the  leaders  say  what  they  please, 
when  the  Irish  people,  when  the  repealers  of  all 
classes  and  sections,  putting  aside  this  leader 
or  that  leader,  who  will  not  lend  himself  to  the 
national  sentiment — I  see  a  full  intimation  that 
the  time  is  not  fiir  distant,  when  that  happy 
anion,  fraught  with  hlessings  to  this  couutry, 
shall  he  fully  accomplished.  God  send  that 
that  day  may  not  he  far  distant.  But  there  are 
also  other  indications  of  a  character  still  more 
cheering  than  the  union  of  those  who  have  heen 
recognized  as  adherents  to  repeal.  I  mean  the 
fraternization  of  those  who  have  hitherto  heen 
opponents  to  us.  Can  any  one  read  without 
ecstasy  the  proceedings  that  took  place  the 
other  day  at  Drogheda?  If  I  am  not  misin- 
formed, the  Protestants  of  that  town  intimated 
to  their  Catholic  friends,  that  it  was  not  de- 
sirable that  they  should  even  present  themselves 
at  the  meeting  which  was  to  be  held  for  the 
purpose  of  considering  the  union  of  the  coun- 
try; but  that  the  manifestation  there  to  be 
made  in  favour  of  repeal,  should  bo  unequivo- 
cally and  spontaneously  addressed  to  the  coun- 
tr3-,'as  the  sentiments  of  the  Protestants  of  that 
part  of  the  country.  Happy,  happy  indeed,  is 
the  omen — that  from  the  very  seat  of  those 
former  feuds,  the  very  spot  on  which  now  rises 
a  monument  to  commemorate  a  battle,  where 
Irishmen  were  separated  from  Irishmen— that 
on  that  very  spot,  these  very  scenes  fraught 
with  the  memory  of  past  strife,  this  fraternity" 
should  commence,  and  that  Irishmen,  Orange- 
men and  Catholics,  should  meet  by  the  side  of 
the  Boyne  to  mingle  in  blessed  union  for  the 
sake  of  their  common  country.  Am  I  misin- 
formed, when  I  am  told  that  a  similar  move- 
ment is  in  progress  in  Dublin,  and  that  we  may 
expect,  wi&iin  a  few  days,  a  manifestation  of 
the  Protestants  of  Dublin  in  favour  of  repeal  ? 
Upon  that  subject  I  will  say  nothing.  Perhaps 
words  from  me,  considering  the  position  which 
I  have  held,  may  tend  rather  to  prevent  than  to 
facilitate  that  union.  But  I  am  quite  sure  that 
there  is  not  one  man  present  here,  there  is  no 
Catholic  especially  here,  who  will  not  be  pre- 
pared to  give  to  his  Protestant  fellow-country- 
men in  this  metropolis,  every  guarantee  that 
men  of  truth,  and  honour,  and  virtue,  and 
ccmrage  can  give,  that  for  their  own  sakes^  and 
for  the  sake  of  the  country,  the  Protestants  of 
this  metropolis  should  at  last  awake  to  their  true 
interests;  should  save  themselves  and  their 
country  from  the  ruin  which  now  menaces  it, 
by  uniting  with  us  in  fraternal  union,  which 
they  never  shall  repent  of.  Let  me  tell  you, 
that  among  the  incidents  connected  with  our 
Tisit  to  France,  there  was  none  to  me  more  in- 
teresting than  to  find  every  member  of  your 
deputation,  spontaneously  placing  upon  his 
breast  the  emblem  of  Irish  union,  and  uniting 
the  orange  with  the  green,  in  connection  with 
the  tri-colour  of  France.  Now,  I  think  it  ri^ht 
to  arail  myself  of  this,  the  earliest  opportunity 
ef  addressing  my  feUow-countrymen,  to  inn- 
plore  them  most  earnestly,  to  do  all  in  their 
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power  to  remove  the  unworthy  fears,  the  un- 
founded apprehensions,  which  prevail  upon  the 
part  of  many  who  do  not  know  the  sentiments 
which  animate  your  bosoms.  There  are,  I  am 
sorry  to  say,  I  have  heard  it  upon  evidence 
which  I  cannot  question— there  are  in  the  coun- 
try many  who  suppose  that  our  object,  and  the 
object  of  those  who  participate  in  this  great 
national  movement,  is  not  to  attain  great  na- 
tional rights — not  to  obtain  the  power  of  legis- 
lating beneficially  for  all  parties ;  but,  under  the 
pretext  of  repeal,  to  make  that  agitation,  ac- 
companied as  it  may  possibly  be,  by  the  exercise 
of  force,  an  instrument  of  pill*ige,  and  a  means 
of  promoting  social  anarchy.  I  believe  that 
sentiment  is  utterly  without  foundation.  If  I 
thought  there  was  a  single  man  in  this  assembly 
who  entertained  such  an  opinion  or  desire,  I 
should  ask  him  to  come  forward,  in  the  name  of 
manhood,  and  to  state  his  views  here,  and  allow 
us  to  know  upon  what  sentiment  of  public  duty, 
upon  what  hope  of  public  benefit,  such  intentions 
were  founded.  I  should  encounter  him  as  the 
worst  enemy  of  the  country  ;  and  I  should  have 
no  hesitation  in  saying  that  the  sentiment  of 
every  man  who  is  engaged  in  this  great  national 
effort  would  be  that  of  unqualified  condemnation 
of  any  such  attempt.  Therefore,  I  say,  that 
these  fears  are  utterly  without  foundation,  and 
that  these  apprehensions  are  nnworthy  of  those 
who  indulge  in  them. 

And^  now,  having  asked  yon  to  do  all  in 
your  power  to  promote  that  essential  union, 
which  must  be  the  foundation  of  all  our 
national  exertions,  I  am  here  to  remind  you, 
that  a  large  portion  of  this  assembly  at 
least  is  pledged  to  the  carrying  out  of  certain 
measures,  as  a  portion  of  the  national  policy  of 
this  country,  and  among  these  is  the  formation 
of  a  National  Guard — an  army  of  volunteers  of 
1848.  I  think  that  the  population,  old  as  well 
as  young  Ireland,  acted  pretty  extensively  upon 
the  advice  which  was  given  by  the  Irish  Con- 
federation, that  every  man  in  this  country  should 
endeavour  to  provide  himself  with  some  de- 
scription of  weapon  or  another.  (Cheers.)  I  am 
not  at  all  sorry  that  those  who  have  advocated 
the  principle  of  '  moral  force,*  should  see  that 
the  time  has  come,  when  it  is  necessary  to 
sustain  moral  force  by  those  implements,  which 
have  been  hitherto  found  effective  in  controlling 
bad  men.  Nor  do  I  regret,  even  although  the 
sentiment  may  perhaps  by  some  be  deemed 
heterodox — I  do  not  regret,  I  confess,  that  the 
Orangeman  of  the  north  are  obtaining  posses- 
sion of  arms.  I  do  not  regret  that  certain  of 
the  southerns  are  obtaining  possession  of  arms. 
I  believe  it  to  be  the  right  of  every  Irish  citizm 
to  possess  arms ;  and  I  am  quite  sure  that  the 
country  will  be  much  more  respected  by  Eng- 
land,  and  by  mankind  iu  general,  when  every 
Irishman  possesses  arms.  Now,  with  respect  to 
the  formation  of  a  National  Guard,  or  volunteer 
army,  I  have  taken,  and  so  I  believe  have  my 
colleagues  in  the  deputation,  a  ^eat  deal  of 
pains  to  obtain  the  existing  organization  of  the 
French  national  guard ;  and  I  trust,  if  I  am  not 
in  prison,  I  shall  have  an  early  opportunity  of 
submitting  in  detail  to  you,  not  only  my  own 
views,  but  the  views  of  others,  which  you  will 
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justly  estimate,  upon  that  subject.  I  can  only 
fiaj  generally  at  the  present  moment,  that  I 
think  it  necessary  that  in  each  district  of  Ire- 
land there  should  be  discovered  a  list  of  those 
who  are  willing,  id  the  face  of  day,  and  in  the 
presence  of  the  authorities,  to  indicate,  if  it  be 
necessary,  to  Sir  George  Grey  or  Lord  Claren- 
don, their  intention,  should  the  circumstances 
of  the  country  require  it,  to  appear  upon  a  given 
day  in  arms.     (Cheers.) 

There  i^  another  portion  of  national  policy 
I  was  about  to  forget.  1  hold  in  my 
hand  the  flag  which  once  was  honoured  by 
being  carried  by  those  noble  men,  who 
won  for  this  country  that  legislative  inde- 
pendence of  which  we  were  afterwards  so 
shamefully  defrauded.  A  more  inestimable 
present  could  not  have  been  made  to  me  than 
that  which  has  been  made  to  me  to-night  by  the 
gentleman  who  has  presented  me  with  this  flag ; 
and  although  I  may,  perhaps,  within  a  few  da}  s 
be  confined  within  the  walls  of  a  gaol --(cries  of 
*  Never,  never') — I  assure  you  I  have  a  very 
sincere  conviction  that  this  flag  will  be  the  flag 
of  a  regiment  of  volunteers  in  your  city-~of  a 
regiment  of  the  volunteers  of  1848.  Now,  I 
confess  I  have  not  as  yet  had  much  opportunity 
of  practising  military  exercises  ;  but,  at  the 
same  time,  I  do  not  acknowledge  that  there  is 
any  thing  that  any  individual  in  this  assembly 
is  disposed  to  do  that  I  am  not  disposed  to  par- 
ticipate in ;  and,  commencing  with  my  functions 
as  a  private  in  the  volunteers,  I  trust  I  may 
expect,  if  I  should  enjoy  the  confidence  and 
good-will  of  my  comrades,  to  be  placed  in  a 
position  of  command  in  a  regiment  of  which 
this  flag  shall  be  the  standard.'* 

Blackbtjbve,  L.O.J. :  Are  there  many 
more  pages  P — There  are  twenty-five  more, 
my  lord. 

How  many  have  you  read  P— Thirty, 
my  lord. 

After  some  discussion  the  rest  of  the 
speech,  which  was  as  follows,  was  taken  as 
read  for  the  Crown.  It  contained  the  fol- 
lowing passage — 

'*  I  would  strenuously  and  earnestly  sup- 
plicate that  all  who  arc  engaged  in  this 
effort  with  us  should  abstain  from  entering 
into  secret  societies.  I  think  that  history 
tells  us  that  secret  organizations  have  almost 
always  failed.  They  place  the  destinies  of 
the  country  at  the  disposal  of  any  traitor  who 
may  be  disposed  to  enter;  and,  under  the 
present 'circumstances  of  the  country,  however 
much  we  may  confide  in  each  other — and  no 
man  more  than  I  would  endeavour  to  inculcate 
the  si)irit  of  confidence  in  each  other — yet,  it  is 
impossible  to  say  how  far  the  Government  may 
place,  in  the  difierent  secret  societies  in  Ireland, 
some  person  whose  duty  it  will  be  first  of  all  to 
instigate  to  crime,  and  then  to  betray  his 
deluded  victims.  I  believe,  therefore,  that  the 
circumstances  of  the  times  do  not  require  it.  I 
believe  that  a  manly  and  open  effort  of  this 
nation,  if  there  be  such  a  thing  as  national 
spirit  in  this  land,  is  enough  to  achieve  our 
liberty.  For  my  own  part,  I  will  never  be  a 
party  to  any  proceeding  which  I  should  not  be 


prepared  eveiywhere  to  justify — (ch£er8) — and 
therefore  it  is  I  give  my  unaffected  but  very 
humble  advice  to  all  who  hear  me,  and  all 
whom  you  can  influence,  to  abstain  from  enter* 
ing  into  any  of  these  secret  associations." 

JAr.  Meagher  and  Mr.  Mitchd  were  pre- 
sent at  the  meeting. 

Solicitor- General  {to  the  witness):  Now 
will  you  turn  to  the  19th  July — The  Irish 
League  Meeting. 

WhUeside:  Don't  call  it  "The  Irish 
League." 

Solicitor' General :  I  will  prove  that  I 
am  only  calling  it  what  you  call  it  your- 
selves. 

Witness :  **  Meeting  of  tho  Irish  League, 
Music  Hall,  19th  July,  1848." 

Blackburne,  L.C.J. :  Was  there  any 
diflference  between  the  Irish  Confedera- 
tion and  the  Irish  League  P — A  very  great 
one,  my  lord. 

The  witness  read  the  speech,  as  fol- 
lows :— 

**  Mr.  Smith  O'Brien. — Mr.  Chairman,  I  have 
been  honoured  by  a  request  that  1  should  pro- 
pose as  members  of  the  Irish  League  the 
reverend  gentlemen  whose  names  I  am  about 
to  read — the  Uev.  Kichard  Ennis,  the  Rev. 
Charles  Grady,  and  John  Martin  of  the  City 
Quay.  I  have  also  been  requested  by  Mr.  John 
O'Neill,  of  Cork  Street,  to  move  that  he  be  ad- 
mitted a  member. 

"  And  now,  gentlemen,  I  was  tmder  the  im- 
pression  that  I  had  during  the  last  fortnight, 
experienced  about  as  intense  excitement  as  an 
individual  is  capable  of  receiving,  from  meeting 
large  popular  assemblages  in  which  he  has  the 
good  fortune  to  he  greeted  with  the  enthusiasm 
of  a  hearty  welcome  ;  but  you  have  outdone  to- 
night all  that  I  have  witnessed  during  my  recent 
excursion.  It  may  be  satisfactory,  however,  to 
you  Uy  know  that  your  feelings  are  shared  by 
men  in  the  most  remote  parts  of  this  island.  It 
is  now  a  fortnight  since  I  It-ft  home,  and  during 
that  period  I  have  -:i'i^ited  the  county  of  Kerry, 
and  the  western  portion  of  the  county  of  Cork  ; 
and  I  have  found  in  those  remote  regions  as' 
intense  an  ardour,  as  pab^otic  a  devotion,  as 
that  which  I  witness  here  to4;\ight.  Shall  I  add 
as  stern  .a  determination  ?  I  ^<n  authorized  to 
communicate  to  the  people  of  l)9)^n  that  the 
men  who  dwell  in  that  portion  of  Ire^d  which 
has  suffered  perhaps  more  than  any  c^er  from 
the  disastrous  effects  of  misgovemmeLt  acting 
upon  a  visitation  from  Providence — I  mlftn  the 
district  about  Bantry — that  the  men  of  tL^  west 
of  the  county  of  Cork  are  prepared  to  co-oj5Wate 
with  you  in  every  endeavour  you  may  under^e. 
At  Berehaven,  the  nearest  point  to  Americl*  1 
received  similar  assurances.  At  Bantry, '^t 
Macroom,  at  Killarney — in  short,  wherever^ 
passed,  there  appeared  to  be  but  one  unanimou* 
feeling  that  the  time  was  come  when  one  grea' 
and  simultaneous  effort  was  to  be  made  by  thf> 
Irish  nation  to  accomplish  its  freedom.  I  hopt' 
you  have  read  an  account  of  the  proceedings  hII 
Cork.  They  call  it  a  review  of  my  troops ;  htft 
I  am  happy  to  assure  you  that  I  met  two  tho^- 
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sand  men  as  well  anayind,  as  capable  of  efficient 
action,  as  any  troops  in  her  Majesty's  service ; 
and  I  met  at  least  ten  thoosaud  able-bodied  men 
who  promised  to  support  and  sympathize  with 
them.  Observe,  I  do  not  wish  to  speak  of  the 
troops  in  her  Majesty's  service  as  opposed  to  the 
men  whom  I  met  in  Cork.  I  have  had  the  satis- 
faction of  being  welcomed  by  many  of  my  coun- 
trymen who  wear  red  coats  also,  during  this  ex- 
enrsion. 

**  And  now,  gentlemen,  I  have  just  returned 
this  very  day  from  an  excursion  into  the  county 
of  Mrath.  On  Monday  lust  I  had  the  pleasure 
of  meeting  a  very  large  assemblage  of  the  citizens 
of  Drogheda — an  assemblage  comprising  all 
classes  of  the  inhabitants  of  that  town,  and  in- 
dividnalfi  belonging  to  all  creeds ;  for  Drogheda 
has  the  good  fortune  of  presenting  the  example 
to  the  rest  of  Ireland  of  being  the  town  in  which 
religions  differences  no  longer  produce  any  differ- 
ence in  political  opinions.  I  am  authorized  on 
behalf  of  the  people  of  Drogheda  to  tell  you  that 
whenever  yon  call  for  their  co-operation,  that 
co-operation  shall  not  be  withheld.  From  Drog- 
heda I  proceeded  to  Navan,  and  I  was  introduced 
into  the  town  of  Navan  by  as  well-organized  a 
club  as  any  in  the  kingdom,  or  rather  by  two 
clubs  numbering  about  five  hundred  men.  I 
bad^e  pleasure  of  addressing  in  the  vicinity  of 
Tara  a  very  large  multitude  at  Navan,  who  ap- 
peared to  me  to  be  animated  by  all  the  enthusiasm 
which  was  exhibited  at  that  glorioos  epoch  in 
1848,  when  the  Irish  nation  as  it  were  assembled 
on  the  hill  of  Tara.  From  Navan  I  proceeded 
to  the  ancient  city  of  Trim ;  and  there,  too,  I  had 
the  satisfaction  of  meeting  an  extremely  well- 
organized  club.  I  therefore  have  the  advantage 
of  coming  to  meet  you  aith  the  assurance  that 
you  are  not  alone  in  this  great  movement.  And 
now  you  must  not  expect  to  hear  from  me  any 
exciting  topics  here  to-night.  I  am  fully  re- 
solT<;d  not  to  bring  myself,  if  it  be  possible, 
within  the  operation  of  the  Felony  Act.  I  owe 
it  also  to  the  gentlemen  who  have  entered  into 
association  with  us  to  fulfil  the  pledge,  by  which 
I  consider  myself  bound,  on  entering  this  Irish 
league,  that  we  will,  until  we  find  all  constitu- 
tional methods  exhausted,  through  the  agency  of 
this  league  unite  with  them  in  constitutional 
efforts. 

"  Now  it  is  not  necessary  for  me  to  re-argue 
this  question  of  repeal.  There  is  not  on:3  of  you 
that  has  not  had,  during  many  years,  abundant 
opportunities  of  listening  day  after  day  to  argu- 
ments which  have  fully  convinced  your  minds  as 
to  the  necessity  of  seeking  for  this  country  the 
power  of  domestic  legislation  and  self-govern- 
ment. But  if  I  wanted  arguments  derived  from 
the  current  course  of  events,  I  should  find  them 
abundantly  in  the  proceedings  of  the  present 
cession.  What  do  we  see  ?  These  Whigs,  when 
they  were  suppliants  for  power— when  they 
sought  to  obtain  your  suffrages,  and  the  aid  of 
your  parliamentary  assistance,  in  order  to  row 
them  into  office,  they  were  large  in  their  promises 
of  remedial  measures  which  they  designed  for 
Ireland.  Wliat  has  been  their  fulfilment  of  these 
promises?  We  cannot  forget  the  disastrous 
events  of  last  year — the  year  '47.  But  look  to 
their  conduct  during  the  present  session.    They 


were  invited,  almost  unanimously  by  the  Irish 
members,  to  take  into  consideration  the  question 
of  the  poor  law,  with  the  view  to  see  whether  a 
more  efficient  system  could  not  be  established, 
on  the  one  hand,  for  relieving  the  necessities  of 
the  poor,  by  employing  in  a  profitable  manner  the 
population  of  the  country  ;  and  on  the  other  hand, 
protecting  as  it  were,  property  from  the  enormous 
pressure  of  the  poor  rates  which  are  now  squan- 
dered without  result.  That  appeal,  by  the  over- 
whelming influence  of  British  majorities,  they  set 
at  nought  and  overruled. 

"  They  have  deluded  us  indeed  with  the  promise 
of  a  franchise  bill.  Then,  again,  with  respect  to 
tenant-right,  they  bring  in  a  bill  professedly  for 
the  purpose  of  securing  to  the  tenant  his  just 
rights.  And  what  is  the  operation  of  that  bill— 
which,  by  the  way,  has  gone  to  sleep  in  a  com- 
mittee—  shelved  in  a  committee?  I  say  the 
effect  of  that  law  proposed  by  them  would  be  to 
filch  away  from  the  Protestant  and  Catholic 
tenantry  of  Ulster  that  tenant-right  which  they 
have  been  in  the  habit  of  considering  as  their 
property.    These  are  their  remedial  measures. 

'*Bnt  what  are  the  substantial  enactments 
which  they  have  placed  on  the  statute  book? 
Nothing  but  measures  of  coercion.  Under  the 
pretext  afforded  them — alas !  I  regret  that  I  am 
compelled  to  confess  a  pretext  was  afforded  to 
them — by  casual  murders  that  took  place  in  two 
counties  in  Ireland,  they  obtained  a  power  of 
disarming  the  population.  That  power  they  are 
now  applying,  not  for  the  purpose  of  suppressing 
outrage  and  murder,  but  for  the  purpose  of  de- 
priving the  Irish  people  of  that  constitutional 
right  which  we  are  taught  ought  to  belong  to 
the  freemen  of  every  land,  the  right  to  bear 
arms.  Within  the  last  twenty-four  hours  we 
have  hud  occasion  to  observe  that  even  this 
city,  in  which  such  a  thing  as  an  outrage  of  the 
character  which  this  measure  was  designed  to 
suppress  never  has  occurred,  or  any  outrage 
— that  this  city  is  about  to  be  placed  under  the 
operation  of  those  enactments.  And  now,  gentle- 
men, I  do  not  here  in  this  league  feci  myself 
called  upon  to  express  to  you  my  opinion  as  to 
the  mode  in  which  you  ought  to  treat  that  Pro- 
clamation (a)  I  believe  the  most  of  you  know  very 
well  what  is  your  interest,  and  what  is  your 
daty.  I  apprehend  that  the  effort  to  disarm  the 
population  of  Dublin  will  not  be  found  very 
succcHsful ;  but  I  do — whilst  I  do  not  invite  you 
to  give  facilities  to  the  police  for  invading  the 
privacy  of  your  homes — I  do  upon  my  own 
part,  and  I  must  say  upon  the  part  of  some  of 
your  most  trusted  friends,  request  that  yon  will 
not  make  that  proclamation  the  occasion  of  a 
general  collision. 

"  Another  of  their  enactments  during  the  pre- 
sent session  has  been  the  Felony  Act,  as  it  is 
called— the  Gagging  Act— an  Act  which  enables 
the  Government  to  transport  beyond  the  seas 
men  who  shall  by  advised  writing  or  speaking 
endeavour  to  maintain  the  rights  of  their  native 
land  ;  and  under  that  enactment  we  now  see  in 
the  dungeons  of  Dublin,  four  of  the  ablest  and 

(a)  On  July  18  the  Lord  Lieutenant  issued  a 
Proclamation  putting  Dublin  under  the  operation 
of  the  Arms  Act,  U  &  18  Vict,  c  8. 
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most  virtaoofl  men  in  this  countrjr  lyin^  as  pri- 
soners, subjected  to  every  indignity  which  a  bad 
Government  can  inflict.  Gentlemen,  for  these 
men  I  claim  your  sympathy.  And  now  I  feel 
myself  again  somewhat  fettered,  and  my  lips 
closed  as  to  the  advice  I  oaght  to  give ;  but  I 
call  upon  you  deeply  to  consider  what  ooght  to 
be  the  conduct  of  the  Irish  nation  with  reference 
to  the  trial  of  those  men.  I  trust  we  shall  not 
allow  in  this  country  such  scenes  to  be  again 
enacted  as  those  which  took  place  during  the 
trial  of  Mr.  Mitchel.  I  trust  there  will  he  an 
unanimous  determination  throughout  this  land 
that  these  men  shall  not  be  subjected  to  the 
same  jugglery  of  injustice ;  and  that  men  who 
have  been,  after  all,  but  exponents  of  the  senti- 
ments which  every  man  amongst  you  feels — who 
have  done  nothing  but  that  which  every  patriotic 
and  virtuous  man  ought  to  do  for  his  country — 
that  if  these  men  shall  fall,  the  Irish  nation  is 
prepared  to  suffer  with  them.  This  will  be  a 
very  important  consideration  in  every  public 
assemblage  which  will  be  held  in  Ireland  during 
the  next  three  weeks.  I  will  not  venture  to 
anticipate  what  will  be  the  result  of  that  deci- 
sion; but  I  invite  my  countrymen  to  consider 
what  is  the  line  of  conduct  that  befits  them  as 
men  struggling  to  be  free,  as  men  who  have  a 
generous  spirit  in  their  bosoms.  I  am,  how- 
ever, bound  to  say  to  the  Government,  that  this 
is  an  occasion  upon  which  a  solemn  warning 
will  not  be  misplaced ;  and  I  speak  my  own  in- 
dividual opinion  when  I  tell  them  that  it  is 
my  firm  belief  that,  if  those  men  should  be 
transported,  or  if  an  attempt  sbbuld  be  made 
to  transport  those  men,  the  funds,  within  one 
week  after  such  transportation,  will  be  twenty 
per  cent,  below  their  present  price.  This  is  a 
consideration  for  the  fundholders  of  England. 

**  Now,  gentlemen,  there  are  many  topics  up- 
on which  I  would  wish  to  address  you  with  free- 
dom, bat  I  feel  that  we  are  now  making  a  great 
experiment  in  which  we  must  keep  &ith  with 
those  who  have  entered  this  association.  I  see 
many  men  before  me  eminently  to  be  respected, 
whose  opinions  deserve  all  the  attention  which 
the  weight  of  experience,  and  position,  and 
virtue,  and  patriotism  can  give.  They  came  here 
to  co-operate  with  us,  not  for  the  purpose  of 
effecting  any  sanguinary  revolution,  but  they 
came  here  to  see  by  a  last  experiment  what  may 
be  the  power  obtained  by  concentring  into  one 
focus  the  whole  will  of  the  Irish  nation.  I  am 
happy  to  see  here  to-night  the  representatives 
of  the  citizens  of  Kilkenny.  I  am  happy  to 
be  able  to  congratulate  you  upon  the  accession 
of  a  very  considerable  number  of  the  Roman 
Catholic  clergy  of  this  country ;  and  I  am  still 
more  happy  to  tell  yon  that  I  have  reason  to 
believe  that  we  shall,  before  long,  have  the 
accession  of  still  greater  numbers  from  that 
body.  I  believe  I  am  at  liberty  to  state  to  you, 
that  I  had  to  day  a  long  conversation  with  one 
of  the  most  eminent  Catholic  bishops  of  this 
kingdom,  I  mean  Dr.  Maginn,  of  Londonderry. 
I  believe  there  is  no  man  among  you  entertains 
sounder  doctrines,  with  respect  to  the  rights  of 
the  people,  than  he  does ;  but  he  feels  that,  as 
a  clergyman,  it  is  his  duty  to  forbear  from  en- 
tering into  any  association  which  is  formed  for 


purposes  other  than  of  constitutional  action. 
And  I  believe  it  is  the  intention  of  that  revered 
prelate — so  eminent  for  his  virtues — so  eminent 
for  his  distinguished  talents — so  eminent  for  his 
great  influence  throughout  this  land — I  believe 
it  is  his  intention,  provided  you  pledge  your- 
selves, as  has  already  been  done  to-night  by  the 
resolution  submitted  by  Dr.  Cane,  to  a  course 
of  constitutional  action,  not  only  to  present  his 
own  subscription,  but  to  send  ui  the  adhesion 
and  subscription  of  all  his  clergy. 

On  the  other  hand,  let  it  not  be  supposed  that 
any  man  in  joining  this  association  is  called  upon 
to  enter  into  any  pledge  that  he  will  forego  hia 
rights  of  manhood.  For  my  part  I  confess,  though 
I  am  of  a  peaceable  disposition,  that  I  should 
not  have  been  a  party  to  the  formation  of  this 
I^eague,  if  I  felt  myself  in  any  degree  whatsoever 
fettered  in  regard  to  any  ultimate  contingencies 
that  may  arise  in  vindicating  the  honour  and 
the  rights  of  this  country.  But  I  am  contented 
to  act  in  the  League  with  those  men  who  are 
desirous  to  try  every  experiment  that  can  be 
made  of  another  character ;  end  believing  that 
those  men,  if  the  hour  of  trial  did  come,  would 
be  as  resolute  as  the  noisiest  declaimer  amongst 
us,  possibly  that  they  would  be  more  ready  tlmn 
many  of  us  who  speak  very  largely  about  What 
we  intend  to  do,  to  place  themselves  in  the  fore- 
most position  of  danger-^I  say,  I  enter  frankly 
and  cordially  into  co-operation  with  those  men. 
Now,  let  it  not  be  supposed  that  any  thing  I  say 
to-night  here  has  a  tendency  to  discourage  the 
formation  of  clubs.  Upon  that  point  we  are 
each  of  us  at  liberty  to  entertain  our  opinions 
in  this  League.  Some  of  the  members  of  the 
League  think  it  inexpedient  to  encourage  the 
formation  of  clubs.  That  is  not  my  opinion. 
I  believe  that  the  position  of  this  country  would 
be  infinitely  safer  than  it  is  at  the  present  mo- 
ment if  there  was  a  club  in  every  parish  in  Ire- 
land. I  believe  that  there  is  no  more  secure 
method  of  obtaining  the  respect  of  those  to 
whom  you  are  opposed,  than  to  place  yoorselves 
in  a  position  to  be  able  to  dispense  with  their 
favours  and  to  defy  their  menaces.  Therefore 
it  is  I  witnessed,  with  the  greatest  possible  satis- 
faction, the  formation  of  clubs  throughout  the 
country.  There  are  some  parts  adjacent  to 
Dublin,  where  the  organization  is  not  yet  per- 
fected ;  and  I  invite  each  of  you,  speaking  in  my 
own  name  alone,  not  on  behalf  of  the  Lei^e, 
to  assist  in  perfecting  that  organization.  Bat, 
gentlemen,  this  pledge  we  have  made,  and  at  my 
suggestion,  to  those  who  have  entered  into  co- 
operation with  us,  that  these  clubs  shall  be  in- 
dependent bodies,  and  that  the  League  shall  not 
be  held  responsible  for  their  actions.  I  believe 
that  eveiT  thing  that  is  necessary  to  be  done 
through  the  agencies  of  the  clubs,  may  be  done 
by  them  as  bodies  entirely  independent  of  this 
association.  If  we  were  to  affiliate  all  the  dubs 
of  Ireland  with  this  League,  the  effect  would  be 
that  the  League  would  be  held  morally  and 
legally  responsible  for  any  imprudent  acts  that 
might  be  committed  by  any  of  those  clubs ;  and 
I  believe  that  our  central  organization  here  will 
be  infinitely  more  potential  if  it  is  exempt  from 
such  liabilities  ;  whilst,  on  the  other  hand.  I  do 
imagine  that  the  efficiency  of  the  clubs  will  not 
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be  in  any  degree  impaired  by  standing  as  thej 

now  stand,  as  independent  bodies 

I  have  proposed,  and  with  success,  tbat  the  next 
meeting  of  the  League  should  be  held  at  Kil- 
kenny.   Kilkenny  was  the  first  town  to  declare 
in  fiivonr  of  an  union  of  all  Irishmen.    There- 
fore, I  tbink  wo  owe  them  the  compliment  ot 
going  down,  and  carrying  down  with  us  as  many 
of  the  citizens  of  Dubhn  as  can  conveniently 
attend  at  Kilkenny,  for  tbe  purpose  of  recipro- 
cating the  compliment  which  the  gentlemen  who 
appear  here  to-nigbt  bave  done  us  in  appearing 
in  sncb  numbers ;  and  also  for  the  purpose  of 
consulting  tbe  people  of  Kilkenny  as  to  their 
opinions  with  respect  to  those  important  ques- 
tions of  national  policy  whicb  cannot  but,  in  a 
short  time,  fail  to  present  themselves  for  tbeir 
adjudication.    I  frankly  tell  you  that  the  lan- 
guage I  should  hold  to  the  British  g^ovemment, 
HO  far  as  I  could  speak  in  your  name,  depends 
very  much  on  tbe  spirit  which  is  evinced  by  tbe 
Irisb  people.    That  which  would  be  a  mere  idle 
menace,  or  still  more  idle  boast,  if  spoken  as  an 
individual,  if  it  be  enunciated  on  tbe  part  of 
a  great  nation  as  the  indication  of  its  determina- 
tion and  of  its  will,  becomes  no  longer  mere  idle 
Terbiage,  but  becomes  the  predecessor  of  action. 
And  believe  me,  tbat  if  any  tiying  times  should 
arise,  as  I  am  afraid  Lord  Chirendon  is  deter- 
mined trying  times  shall  arise  at  no  distant 
period,  believe  me,  gentlemen,  that  you  will 
come  back  to  Dublin  m  a  very  different  spirit 
to  tbat  wbich  you  entertain  to-night,  buoyant  as 
you  are  with  enthusiasm,  if  you  are  assured  tbat 
a  hundred  thousand  men  from  Kilkenny,  Carlow, 
and  Tipperary  are  ready  to  walk  up  to  Dublin 
whenever  you  wish  it.    Tbe  resolution  I  have 
to  propose  is — *  Tbat  tbe  arrangements  entered 
into  at  tbe  late  conference  of  repealers,  requires 
that  the  repeal  clubs  should  be  totally  inde* 
pendent  of  tbe  League ;  tbat  this  must  not  be 
understood  to  imply  any  disapprobation  of  local 
repeal  clubs  under  proper  management/  '* 

That  is  the  whole  of  that  speech. 

Solidior-Qeneral :  Now  are  you  able  to 
stato  whether  you  attended  a  meeting  of 
the  Confederation  on  the  6th  of  Jane  P — 
I  recollect  that  I  did. 

Did  yoQ  see  Mr.  Meagher  there  that 
night?— I  did. 

Was  Mr.  O'Brien  there  P— No. 

I  now  propose  that  the  witness  state 
to  the  Court  and  Jury  tbe  speech  that 
was  made  by  Mr.  Meagher  on  that  occa- 
sion. 

WhiteMe :  That  is  totally  oub  of  the 
question. 

Blackburne,  L.C.J. :  Mr.  Solicitor,  this 
is,  at  all  events,  premature  ;  there  are  not 
sufficient  grounds  to  let  this  in  at  present. 

SolicUoT'Oeneral :  We  mean  to  connect 
it  with  further  evidence  before  we  make 
it  admissible. 


Cross-examined  by  Whiteside, 
Now,  Mr.  Hodges,  vou  are  an  experi- 
enced reporter  ? — I  will  not  say  that. 

Oh,  yes,  but  we  all  know  that  you  are. 
I  beHeve  that  you  are  the  best  in  your 
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profession  ?— That  is  a  question  I  will  not 
answer. 

If  you  were  to  listen  to  a  speech  made 
in  this  court  to-day,  could  you  report  it 
out  of  court,  not  having  made  a  note  at  the 
time,  this  day  month  P— Not  having  made 
a  note  of  it,  I  could  not. 

It  would  be  a  tissue  of  mistakes  and 
blunders?— It  would,  if  reported  from 
memory  at  the  end  of  a  month. 

Now,  Mr.  Hodges,  you  are  experienced, 
I  believe,  in  reporting  the  agitation 
speeches  of  this  country  P — I  have  had 
some  experience. 

Did  you  hear  all  the  speeches  made  by 
the  late  Mr.  0' Gonnell  F-^l  think  nearly 
all  he  made  during  the  latter  period  of 
his  life. 

Those  which  you  have  now  read  are 
tame,  indeed,  compared  with  what  you 
reported  of  Mr.  0*ConnelVs  ? 

SolieitoT'Oeneral :  That,  you  know,  is 
not  evidence. 

IWUness  stated  that  he  had  given  evi- 
dence of  the  speech  of  March  15  at  the 
trial  for  sedition,  (a)  and  that  the  jury 
had  disagreed.] 

When  in  England  does  sedition  grow 
into  treason  P--I  am  not  very  well  ac- 
quainted with  sedition  in  England. 

I  believe  I  am  right  in  saymg  that  this 
body,  called  the  Confederation,  was  dis- 
solved before  this,  and  the  League  was  the 
result?— I  never  knew  any  formal  dis- 
solution of  the  Confederation  to  take 
place. 

But  it  was  amalgamated  with  the 
League  ? — Yes,  undoubtedly. 

Was  not  the  first  meeting  of  the  League 
about  the  6th  of  July  P— I  believe  it  was 
on  the  10th  of  July. 

Blickburkb,  L.C.J. :  Were  you  there 
yourself  P— No,  my  lord. 

Whiteside:  What  was  the  second?— 
The  19th. 

Don't  you  know  tbat  the  rules  for  the 
conduct  of  that  society  were  framed  by 
Sir  Colman  O'Loghlen?--!  don't  know 
that  fact. 

You  have  heard  the  words  "  consti- 
tutional agitation  "  before,  I  suppose  ? — 
I  have  heard  them  frequently. 

Did  you  know  a  gentleman  of  the  name 
of  Mitchdt— I  did. 

Do  you  not  know  that  there  was  a 
violent  dispute  between  Mr.  O'Brien  and 
Mitchel,  and  that  Mitchel  was  expelled 
from  the  Confederation  on  Mr.  O'Brien's 
motion  ?— I  believe  it.  It  is  only  from 
hearsay. 

Are  you  able  to  toll  me,  from  any 
meeting  you  were  present  at,  whether 
there  was  a  dispute  on  any  political  creed 
between  Mitchel  and  O'Brien  f — I  recollect 


(a)  See  Reg.  v.  O'Brien,  6  St.  Tr.,  N.S.,  671. 
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this  beinff  stated  at  one  meeting,  that 
Mr.  Mttcnel  and  Mr.  Devln  Beilly  had 
ceased  to  be  members. 

Was  that  a  meeting  of  the  Confede- 
ration ? — It  was.  I  cannot  give  you  the 
date  without  going  throngh  my  books ;  it 
was  after  the  23rd  of  March,  I  can  say 
that. 

Major-General  John  MacBonM — 
Examined  by  Scott. 

Was  in  command  of  a  military  district  in 
Ireland  in  the  beginning  of  Angost,  1848. 
Spoke  to  seeing  the  prisoner  in  the  Bride- 
well at  Thurles,  at  nine  o'clock  at  night, 
immediately  after  his  arrest,  at  the  begin  - 
ning  of  August. 

Did  you  see  Mr.  0*Brien  give  up  any- 
thing?— There  were  papers,  there  were 
keys,  and  a  variety  or  articles.  Here  is 
a  list  which  was  signed  by  me  immedi- 
ately afterwards.  Those  articles  Mr. 
O'Brien  declined  to  give  to  some  person 
who  was  present  who  seized  upon  them ; 
and  ho  asked  whom  he  was  to  give  them 
to.  1  said  that  anything  he  would  deliver 
up  to  me  I  would  faithfully  account  for. 
Some  person  mentioned  that  I  was  General 
MacDonaldf  and  Mr.  O'Brien  then  said  he 
would  give  me  everything.  There  was  a 
handkerchief  spread  upon  the  table,  and 
Mr.  O'Brien  deposited  the  articles  therein. 
I  took  an  inventory  of  the  articles,  and 
addressed  them  to  the  Under-Secretary  of 
State,  and  delivered  them  over  to  Captain 
Ertiana  of  the  41  st. 

What  was  done  with  the  keys  which 
you  got  from  Mr.  O'Brien?  Were  they 
in  the  parcel  P — They  were,  for  I  recollect 
them  slipping  out  two  or  three  times. 

Did  you  at  all  mark  the  documents  that 
you  got  from  Mr.  O'Brien  f— Every  one  of 
them  that  I  could  mark. 

Now,  will  you  just  look  at  those  dif- 
ferent documents,  if  you  please,  and  if 
you  are  certain  of  them,  just  state  so. 

Attomey-Oeneral :  It  is  right  to  mention 
that  we  do  not  intend  to  put  the  whole  of  I 
these    papers    found    on    the    person  of 
Mr.  O'Bi'ien  in  evidence. 

Whiteside:  You  will  be  so  good  as  to 
])ut  them  all  in.  With  great  respect  to 
you,  if  you  rely  upon  the  contents  of  a 
man's  pocket  yon  cannot  take  a  part  and 
rely  on  it  without  the  rest. 

Scott :  Yery  well,  you  shall  have  the 
remainder. 

The  Witness  identified  the  documents. 

Saturday,  September  30,  1848. 

Captain  James  Emans — Examined  by 
Jjynch, 

Spoke  to  receiving  from  General  Mac 
Donald  a  parcel  containing  the  things 
found  upon  Mr.  O'Brien^  and  to  delivering 


it  to  the  Under-Secretary  at  the  Yicoregal 
Lodge,  Dublin. 

John  Gore  Jones— Examined  by  Sausse. 

A  Resident  Magistrate  stationed  at 
Thurles  in  the  month  of  August  last. 
Recollected  the  night  when  Mr.  O'Brien 
was  arrested.  Saw  him  in  the  Bridewell 
at  Thurles.  His  appearance  was  that  of 
a  person  wearied  and  tired,  as  if  he  had 
undergone  great  fatigue.  Got  two  letters 
from  Mr.  O'Brien,  One  was  for  Mrs. 
O'Brien,  and  the  other  for  Mrs.  Doheny, 

What  did  you  do  with  the  letter  that 
he  directed  you  to  send  to  Mrs.  Boheny  ? — 
I  transmitted  it  to  Mr.  CJosv,  the  Sub- 
Inspector  at  Oashel,  where  Mrs.  Doheny 
resided. 

Did  he  say  anything  about  a  portman- 
teau P—He  told  me  it  was  in  the  keeping 
of  Mrs.  Doheny.  He  asked  me  if  I  could 
get  it  for  him.  I  said  I  would  do  so  with 
fi^eat  pleasure,  if  he  would  tell  me  where 
it  was.  I  told  him  that  my  messengers 
must  of  necessity  be  police,  and  Mrs. 
Dolheny  would  not  give  the  portmanteau 
to  them  unless  he  wrote  for  it. 

Well,  what  did  he  say  or  do  on 
your  giving  him  that  answer  P — I  also 
told  Mr.  O'Brien  that  anything  he  wrote 
mtist  be  read  by  me  before  I  could  trans- 
mit it.  Then  Mr.  O'Brien  wrote  the 
letter,  which  I  have  already  stated  I 
transmitted  to  Mr.  Cox, 

Did  you  receive  anything  from  Mr.  Coxr 
subseauently  P — I  received  the  portman- 
teau aooul  three  o'clock. 

JS^ow,  what  state  was  the  portmanteau 
in  when  you  received  it  P — It  was  a  very 
large  portmanteau  with  straps,  and  the 
straps  were  all  carefully  fastened. 

Had  it  a  lock  P— I  did  not  examine  it. 

What  did  ^ou  do  with  that  portmanteau  ? 
— I  gave  it  in  charge  to  a  Mr.  Bagnc^  an 
engineer,  about  an  hour  and  a  half  after 
I  got  it. 

Cross-examined  by  Whiiieaide. 

You  are  a  stipendiary  magistrate  P — ^I 
am. 

You  always  keep  your  word  P — ^I  do. 

Mr.  O'Brien  was  your  prisoner  at  this 
timeP — Yes;  he  was  a  prisoner  in  the 
Bridewell. 

And  when  he  said  he  wished  to  have 
his  portmanteau,  you  undertook  to  get  it 
for  nim  ? — I  did. 

Did  you  tell  him  you  would  prove  on 
the  trial  against  him  anything  he  said  to 
you  while  in  your  custody  if  he  was  pro- 
secuted ? — No,  1  did  not. 

Did  you,  instead  of  sending  that  port- 
manteau to  him  as  you  promised,  pack  it 
up  and  send  it  to  the  Under-Secretary  of 
State  in  Dublin  P — I  sent  it  dirough  the 
channel  I  conceived  I  ought  to  send  it  to 
him. 
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Did  you  tell  Mr.  O^Brien,  when  you 
said  you  would  get  his  portmanteau  with 
pleasure,  the  way  you  would  get  it  would 
be  to  pack  it  up  and  send  it  to  the  Under- 
Secretary  of  State  ?— No. 

Did  you  tell  him  that  you  would  put  it 
into  the  hands  of  the  police,  and  have  the 
papers  examined  ? — I  did  not  know  what 
was  in  it. 

And  you  sent  it  up  to  the  Under-Secre- 
tary the  next  morning  ? — ^I  did. 

Did  you  give  a  aistinct  engagement 
that  Mr.  O'Bri&ii  should  Teceive  his  port- 
manteau, accompanying  your  assurance 
with  every  demonstration  of  courtesy; 
and  on  the  faith  of  that  assurance  did  you 
get  from  him  a  letter  P  —Yes. 

And  you  sent  the  letter  by  the  police  P 
— ^I  did. 

And  you  kept  your  word.  You  may 
go  down. 

Sub-Inspector  Joseph  Cox — Examined  by 
the  Attomei^'GensraL 

Sub-Inspector  of  police  at  Cashel. 
Staled  that  on  receipt  of  a  letter  from 
the  last  witness  he  obtained  the  prisoner's 
portmanteau  from  John  N'orton,  a  builder, 
in  Gashel,  and  afterwards  sent  the  pri- 
soner's letter  to  Mrs.  Doheny.  The  port- 
manteau was  locked. 

(Jross-examined  by  Fitzgerald. 

You  did  not  go  for  this  portmanteau 
yourself  P — No. 

Who  was  it  you  sent  for  the  portman- 
teau P — I  sent  Norton  for  it. 

Constable  MicJiael  Mulgrew  and  Charles 
JSdward  Bagnall  spoke  to  conveying  the 
portmanteau,  unopened,  to  Mr.  Bediiigton, 
the  Under  Secretary,  at  his  lodge,  in  the 
Phoenix  Park,  Dublin. 

Thomas  Henry  Bur1ce{a) — Examined  by 
Lynch, 

Extra  clerk  in  the  Chief  Secretary's 
office.  Spoke  to  seeing  the  portmanteau 
delivered  to  Mr.  Bedington  by  Bagnall  on 
the  evening  of  Sunday,  Augnst  6,  and  to 
going  to  the  Castle  and  getting  a  little 
parcel  in  Mr.  Bedington' s  office,  from  a 
desk  the  key  of  which  Mr,  Bedington  had 
given  him. 

Did  Mr.  Bedington,  in  your  presence, 
take  anything  out  of  the  parcel  ? — A  bunch 
of  keys.  He  gave  them  to  me,  and  I 
opened  the  trunk  with  a  key  from  the 
banch. 

Can  you  tell  me  what  were  the  contents 
of  that  portmanteau  ? — There  were  several 
papers,  books,  and  there  were  clothes. 

Now,  did  you  mark  any  of  the  papers 
that  you  so  t-ook  out  ?— I  did  mark  some 

(a)  Afterwards  Under-Secretary,  murdered 
with  Lord  Frederick  Cavendish  in  the  Phoenix 
Park,  1882. 


of  them  at  the  time,  the  others  three  or 
four  days  afterwards. 

Were  those  three  documents  amongst 
those  that  you  found  in  that  trunk  (hand^ 
ing  three  documents  to  the  witness)  P — Yes. 

Hand  them  in.  (The  witness  handed 
them  to  the  Clerh  of  the  Crown.) 

[Took  the  portmanteau  with  the  clothes 
to  Kilmainham  the  same  night,  and  gave 
it  to  the  deputy-governor.] 

Cross-examined  by  Whiteside. 

Yon  are  an  extra  clerk  in  the  Secretary's 
office  P — I  am. 

The  Secretary  is  living  P — Yes. 

I  suppose  you  saw  him  yesterday  P — I 
did  not. 

The  day  before  P— No. 

You  would  not  speak  to  him  now  P — I 
would  if  I  saw  him. 

Where  is  Vb:,  Bedington,  on  your  oathP 
— I  suppose  he  is  in  Dublin. 

Do  you  not  know  that  there  was  a  cor- 
respondence between  Mr.  O'Brien,  and 
him  P— No. 

Do  you  not  know  that  he  will  not  come 
here  on  this  trial  P— I  do  not  know  whether 
he  will  or  not ;  I  cannot  say  that  he  is 
summoned  at  present. 

Do  you  believe  he  will  oome  P — I  do  not 
believe  he  will  come. 

No  more  do  I.  I  agree  with  you.  Now 
listen  to  me — ^he  kept  the  key  of  this  little 
desk  he  sent  you  to  P — He  did. 

Those  keys  were  in  his  custody,  not 
yours  P — They  were. 

Yon  don't  know  how  longP — No. 

He  told  you  to  go  down  to  the  Castle, 
and  you,  as  an  obedient  extra,  went  P — I 
did. 

What  he  had  been  doing  with  them 
before  that  you  do  not  knowP — ^No. 

This  portmanteau  had  been  left  lying  ^ 
in  the  hall  of  the  lodge  P — Yes. 

Have  you  any  domestics  in  that  estab- 
1  lishment  P — We  have. 

How  manyP — ^We  have,  I  think,  four 
men  servants ;  I  don't  know  how  many 
maid  servants. 

And  how  many  detectives  are  lurking 
outside  P — I  cannot  say  ;  I  never  saw  any. 

When  you  came  back,  you  and  M!r. 
Bedirhgton  examined  the  trunk  in  your 
presence  P — No,  I  examined  the  trunk  in 
Mr.  Bedington^s  presence. 

He  never  touched  one  of  them  P — No. 

Were  there  any  marriage  settlements  or 
title-deeds  P — I  think  there  were.  I  am 
pretty  certain  there  were  marriage  settle- 
ments there. 

What  did  you  do  with  them  p — I  initialed 
them. 

Where  are  they  P — I  gave  them  in  charge 
to  the  Commissioner  of  the  Metropolitan 
Police. 

Who  is*  he  ?— Mr.  O'Ferralh 
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That  bundle  yon  gave  to  him  P — I  gave 
all  the  papers  to  him. 

You  never  gave  back  to  Mr.  O'Brien 
his  title-deeds  P — I  never  gave  back  any 
papers  to  Mr.  O'Brien, 

X  ou  kept  them  P 

Blackbuenb^  L.G.J. :  He  does  not  say 
he  kept  them.  Ho  says  he  gave  them  to 
Mr.  O'FerrM. 

Whiteaide:  You  made  memorandums. 
What  day  was  it  you  examined  the  con- 
tents of  the  trunk  or  portmanteau  P — The 
first  day  ;  the  6th  of  Augast. 

or  course,  you  initialed  what  the  port- 
manteau contained  that  dayp — ^No;  I 
only  initialed  the  papers. 

The  three  documents  produced  you 
initialed  on  the  11th. — On  the  11th. 

During  the  interval  where  were  they  P 
—They  were  locked  up,  and  I  had  the  key 
in  my  possession. 

You  took  four  days  to  consider,  and 
then  you  noted  them  P — ^No. 

You  noted  them  on  the  11th  P — I  noted 
them  when  I  was  told. 

You  did  what  Mr.  Eedi/ngton  told  you 
to  do  P— Yes. 

Then  whatever  he  told  you  to  do,  you 
did?— Yes. 

Eohert  Alison — Examined  by  Sausse. 

Deputy-Grovernor  of  Kilmainham  gaol. 
Spoke  to  receiving  the  portmanteau  from 
the  last  witness  at  twelve  o'clock  on  the 
Sunday  night,  and  delivering  it  to  the 
prisoner. 

Did  you  get  any  key  with  itP — The  key 
was  enclosed  in  the  letter  of  instrnctions. 
.   What  did  you  do  with  the  keyP— I 
handed  it  to  Mr.  O'Brien, 

When  you  delivered  it  to  Mr.  O'Brien, 
did  he  say  anything  P— No.  I  told  him  I 
had  ^ot  instructions  to  give  that  trunk 
and  that  key  to  him,  and  he  thanked  me ; 
that  was  all. 

Did  Mr.  O'Brien  keep  that  trunk  after- 
wards P — He  did. 

William  Lowe,  who  had  known  Charles 
Gcwan  Duffy  since  1843,  and  managed  the 
printing  of  the  Nation  newspaper,  stated 
that  the  signature  of  **  C,  Q.  Buffy,''  on 
one  of  the  letters  found  in  the  portman- 
teau, to  the  best  of  his  belief,  was  in  Mr. 
Duffy's  handwriting. 

William  O'Haflra — Examined  by  the 
A  ttomey-  Oeneral. 

Stated  that  one  of  the  letters  found  in 
the  portmanteau  was  in  his  handwriting ; 
also,  that  Mr.  Dillon,  who  was  married  to 
his  niece,  and  Mr.  Meagher  dined  at  his 
house  near  Dublin  on  the  Saturday  even- 
ing previous  to  the  alleged  outbreak,  and 
were  afterwards  driven  on  his  car  to 
Loughlinstown.  It  was  before  they  went  to 
Mr.  Maker's,  at  Enniscorthy.  Was  aware 
that  they  were  going  down  to  Mr.  O'Brien. 


MooBE,  J.:  Yon  learned  that  from 
them  P— I  did,  my  lord ;  they  told  me  they 
had  just  heard  of  the  suspension  of  the 
ScAeas  Corpus  Act,  and  that 

Attomey-Oeneral :  You  were  not  asked 
about  what  they  told  you,  Mr.  O'Hara. 

Witness :  I  am  obliged  to  explain,  my 
lord,  in  justice  to  the  whole  transaction. 

William  Sherman,  solicitor,  Waterford, 
proved  that  a  letter  found  in  the  port- 
manteau, and  another  document  not  found 
there,  were  in  the  writing  of  Thomas 
Francis  Meagher. 

A  short  argument  as  to  the  admissi- 
bility of  the  documents  found  in  the  port- 
manteau followed,  but  the  point  was  more 
fully  argued  at  a  later  8tage.(a) 

William  Franklin,  manager  of  the  Pro- 
vincial Bank,  Limerick,  at  which  the 
prisoner  banked,  deposed  that  the  signa- 
ture of  a  document  marked  A,  was  in  the 
prisoner's  handwriting,  1>hat  the  signature 
of  a  document  markeid  B,  "  William  8. 
O'Brien,"  and  the  direction,  *' Thomas 
MaWiew  Halpin,  Secretary  of  the  Irish 
National  Confederation,*'  were  in  the 
prisoner's  handwriting,  and  that  the  word 
Oahirmoyle  at  the  head  of  a  third  docu- 
ment, marked  0,  was  in  the  prisoner's 
handwriting. 

Robert  Walfole,  inspector  of  police, 
identified  copies  of  the  Dublin  Oaxette  of 
July  25,  26, 28, 1848,  and  spoke  to  ^tting 
the  documents  B  and  C  from  a  policeman 
named  M Curdy,  during  the  search  of  a 
Mr.  Keeley's  house,  1,  Eustace  Street, 
Dublin,  on  July  27. 

Evan  M'Cwrdy,  examined  by  Lyneh, 
spoke  to  finding  the  documents  B  and  G 
during  the  search  at  Mr.  Keeley's  house, 
and  giving  them  to  the  last  witness. 

Cross-examined  by  Whiteside. 

You  are  a  policeman  P— Yes. 

Had  you  any  authority  to  go  to  that 
house  to  search  for  those  papers  P — ^I 
went 

Had  you  any  legal  authority  P — I  had  a 
warrant  to  search  for  arms. 

And  under  the  warrant  to  search  for 
arms  you  got  all  those  papers  P — Yes. 

You  got  them  in  an  open  press  p — ^Yos. 

And  nobody  saw  you  get  tnem  P—  There 
was  nobody  saw  me  get  them. 

You  went  into  the  office,  opened  the 
press,  and  took  out  the  papers  P — Yes. 

Did  you  not  see  a  great  many  P— Oh, 
some  hundreds. 

Were  there  not  a  great  many  letters 
from  Roman  Catholic  clergymen  P  —  I 
cannot  say  that. 

Whom  did  you  give  them  to  P — I  handed 
them  to  "Mt,  Owy,  the  inspector. 


(a)  See  below,  p.  193. 
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And  those  are  the  only  ones  that  are 
handed  to  yoa  here  P — These  are  the  only 
two  produced  to  me  here. 

Very  well,  you  may  go  down. 

Mary  Anne  Keeley  spoke  to  having  seen 
the  papers  removed  by  the  police  from  j 
her  honse  in  Eustace  Street  at  the  resi-  i 
dence  of  her  brother-in-law,  HcUjpin,  the  I 
Secretary  of  the  Irish  Confederation,  at 
9,  D'Olier  Street.    Herself  removed  some  | 
of  these  papers  from  D'Olier   Street  to  , 
Eustace  Street,  and  put  them  in  an  open 
press  in  the  lobby  whore  they  were  found 
by  thepolice.     Removed  the  papers  be- 
cause Malpin  and  his  wife  were  going  to 
Dame    Street.      Other    papers    removed 
from  D'Olier  Street  were  found  by  the 
police  in  a  press  below  iQ  the  shop.     HaU 
fdn  knew  of  the  removal. 

James  Si&venson  DMyn — Examined  by 
the  Solicitor' GeTieral, 

Where  have  you  resided  for  the  last 
twelve  months? — In  Dublin. 

Were  you  ever  a  member  of  any  club  in 
Dublin— a  Confederate  Club  ?— I  was. 

What  was  the  name  of  that  clubP — 
The  Bed  Hand  Club— a  branch  of  the 
Curran  Club. 

Where  did  the  Bed  Hand  Club  hold  its 
meetings? — On  Constitution  Hill,  near 
the  Broadstone. 

Where  did  the  Curran  Club,  of  which  it 
was  a  branch,  hold  its  meetings  ? — ^In 
Capel  Street. 

Who  was  the  president  of  the  Ciu'ran 
ClubP 

Whiteside :  I  object,  my  lord. 

SolioOor' General :  1  will  ask  for  no 
declaration  made  at  that  club,  or  that 
branch,  until  I  connect  Mr.  O'Brien 
directly  with  them;  but  all  I  will  ask  is,  as 
to  the  fact  of  there  being  such  a  president. 

What  business  did  you  follow,  Mr.  Dob- 
hynf—Whj,  I  have  been  professionally 
an  engineer,  but  latterly  I  have  been  a  law 
clerk  through  a  varicose  vein  in  my  leg. 

Was  there  any  mark  upon  this  house, 
where  the  Bed  Hand  Club  met,  to  dis- 
tinguish it  P— There  were  blinds  in  the 
windows  with  a  red  hand  painted  on  them 
and  red  letters.  i 

Now,  at  the  time  you  joined  the  Bed 
Hand  Club  about  how  many  members 
were  there  of  it  P — I  think  on  the  books 
and  on  the  roll  there  wore  about  thirty. 

Now,  are  you  able  to  state  the  number  ; 
in  the  Curran  ClubP— About  the  22nd  of  ! 
July  last  there  were  upwards  of  600 ;  it 
had  been  two  months  in  organization. 

Do    you    know    Mr.    Thomas    Francis  \ 
Meagher  ? — ^Yes. 

Havo  you  seen  him  either  at  the  Bed 
Hand   or   the    Curran    ClubP— At   the 
Curran  Club, 
.   Do  you  know.Mr.  BilUm  f— Quite  well,   i 


Whiteside:  My  lords,  with  great  re- 
spect, I  do  not  think  they  can  ask  who 
were  the  members  of  the  clubs.  They 
have  not  proved  that  Mr.  O'Brien  was  a 
member  of  either  of  these  clubs,  or  of  any 
club. 

SoUoitor-Omeral :  I  cannot  prove  every- 
thing at  once ;  perhaps  in  three  ques- 
tions more  I  will  bring  your  client,  Mr. 
0  Brien,  directly  in  communication  with 
the  witness  who  is  now  being  examined. 

WhUeside:  Do  you  undertake  that, 
Mr.  SoliciUyr  ? 

Solicitor- General:  I  am  instructed  I 
can  do  that. 

Whiteside :  Then  I  sit  down ;  I  was  in- 
structed differently. 

SolicHor-General :  Oh,  of  course  you 
were.  You  have  put  in  a  plea  of  not 
guilty,  and  you  deny  everything. 

Pris&ner:  I  call  for  the  protection  of 
the  Court.  My  honour  has  tdtherto  been 
unstained,  and  I  will  not  allow  it  to  be 
assailed  here  even  by  a  Solidtor'Genercd. 

DoHEETY,  C.J. ;  The  Solicitor-General 
announced  that  he  is  in  progress,  bv 
questions,  to  connect  Mr.  O'Brien  with 
these  clubs. 

Solicitor- General  (to  the  mttiess) :  Now, 
do  you  remember  the  evening  of  the 
15th  of  July  P— Quite  well. 

Did  you  on  that  evening  attend  a  meet- 
ing of  your  own  club,  as  I  call  it — the 
Bed  Hand  Club  ?— I  did. 

Do  you  know  where  the  council  of  the 
Confeaeration  held  their  meetings  ?— I  do ; 
in  D'Olier  Street  it  held  its  meeting. 

Do  you  remember  on  the  evening  of 
that  16th  of  July  going  to  attend  a  meet- 
ing of  the  council  in  D'Olier  Street  p— 
Yes. 

Now  when  you  entered  that  place,  did 
you  see  Mr.  O'Brien  there  P — I  did.  He 
was  setting  at  the  head  of  the  table  ;  Mr. 
Halpin  at  the  lower  end.  About  a 
hundred  as  near  as  I  can  recollect  were 
there. 

How  did  you  get  admittance.  Was 
anything  said  or  done  previous  to  your 
getting  admittance  in  that  room  P — I  had 

been 

Whiteside:  I  object  to  what  took  place 
before  he  got  in. 

Blackbubnb,  L.C.J. :  You  had  better  not 
go  into  these  matters.  He  said  he  got  in. 
Now  was  anything  eaid  to  you  in 
Mr.  O'Brien's  presence,  or  by  you  to  him, 
or  anyone  there,  as  to  what  brought  you 
there  ? 

Whiteside :  With  great  respect,  I  sub- 
mit that  that  is  not  sufficient.  If  any 
man  speaks  in  my  presence  I  must  be  in 
such  a  position  not  only  to  hear  him,  but 
I  must  take  part  in  the  conversation  to 
make  it  evidence  against  me.  A  man 
may  say  I  have  committed  murder ;  that 
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is  uot  evidence  against  me,  unless  it  is 
addressed  to  myself. 

Solieitar' General :  Now  after  you  were 
admitted  into  this  room,  in  the  presence 
of  Mr.  O'Brien,  tell  the  jury  what  there 
occnrred  P — ^Mr.  O'Brien  was  sitting  at  the 
head  of  the  table  with  a  book  in  his  hand 
in  which  the  clubs  of  Dublin  were  regis- 
tered. 

Whiteeide:  Well,  now  I  object. 

Soli&Uor-General :  Did  he  say  anything 
from  that  book  P — ^He  called  out  the  name 
of  the  club,  and  the  representative  of  that 
club  answered,  and  Mr.  0*BHen  asked 
what  was  the  number  in  the  club— that 
is,  the  numerical  strength  of  it. 

Now,  was  the  number  of  the  Bed  Hand 
Club  called — was  your  club  called  P— Not 
that  night. 

Do  yoa  remember  what  further  occur- 
red there  between  the  representative  and 
Mr.  O'Brien  F^Mr.  O'Brien  then  said, 
was  it  organized — that  is,  was  it  divided 
into  sections,  or  sub-sections,  and  was 
there  an  officer  at  the  head  of  each  section. 

Blackbuenb,  L.G.J. :  Were  those  the 
questions  he  asked  P — {No  answer.) 

MooKE,  J. :  Was  that  the  question  he 
asked  P — Yes,  it  was,  my  lord.  Not  less 
than  three  or  four  hours,  three  hours  at 
the  very  least,  were  occupied  jn  these  in- 
quiries. There  were  various  members  of 
the  Council  of  the  Confederation  pre- 
sent. Mr.  Doheney  was  not  there;  Mr. 
Meagher  was  not  there.  This  meeting  was 
to  make  arrangements  for  a  meeting  next 
day,  at  four  o'clock,  near  Kilmainham — 
at  Mr.  Ennie'e  yard. 

How  did  that  appear ;  who  said  that  P 
— I  believe  it  was  a  Mr.  Troughton  who 
introduced  that  place  as  a  fit  place.  It 
was  a  meeting  convened  for  the  purpose 
of  making  an  arrangement  for  the  next 
day's  meeting,  in  order  that  he  might  be 
satisfied  as  to  the  numerical  strength  of 
the  clubs,  as  a  difference  of  opinion 
existed ;  some  said  there  were  five  thou- 
sand, some  ten  thousand,  and  some  three 
thousand  in  these  armed  clubs. 

MooBE,  J.:  Was  all  that  said  in 
Mr.  O'Brien's  hearing  P— Yes,  my  lord. 

SoUeitor- General :  Was  it  in  consequence 
of  that  difference  of  statement  that  there 
was  to  be  a  meeting  the  next  day  at 
Ennie'e  yard,  near  Kilmainham  P — I  will 
nut  say  that;  at  all  events,  he  was 
desirous  of  seeing  them  as  to  their  goodly 
appearance. 

Do  you  recollect  Mr.  O'Brien  saying 
anything  as  to  the  situation  of  Ennis's 
yard  for  the  purpose  P — He  asked  were 
the  walls  high,  and  if  there  were  sufficient  ^ 
gates  on  it,  in  order  to  prevent  any  per- 
son  going  in  except  a  clubbist. 

Now,  you  have  mentioned  that  Mr. 
O'Brien  said  something  about  the  clubs 


being  organised ;  do  you  recollect  whether 
he  made  any  other  observation  with  respect 
to  the  object  of  that  organization  P — Not 
at  the  time,  he  did  not ;  but  it  was  to  effect 
the  independence  of  the  country. 

Whiteeide :  That  is  manifestly  his  own 
statement,  not  what  Mr.  O'Brien  said. 

Solicitor-General :  Did  Mr.  O'Brien  use 
those  words,  "  to  effect  the  independence 
of  the  country,"  at  any  other  time  P — ^Ycs, 
at  another  time  that  evening. 

Did  you  go  to  that  meeting  at  Ennis's 
yard  the  next  day  P— It  did  not  take  place. 

Did  you  hear  Mr.  O'Brien  say  an^hins 
as  to  the  manner  in  which  they  should 
proceed  from  their  clubs,  or  proceed  to- 
wards Ennis's  ? — ^They  were  to  go  in  sec- 
tions of  five. 

Did  he  assigb  any  reason  for  that 
arrangement  P — In  order  to  prevent  them 
coming  in  contact  with  the  authorities; 

Do  you  know  why  that  meeting  did  not 
take  place  P — Why,  it  happened  on  account 
of  the  authorities  getting  some  know- 
ledge-*— 

Whiteside :  How  does  he  know  that  P 

SoUdtor-General :  Was  the  ground  pre- 
occupied P — It  was  pre-occupied  by  the 
police. 

Now,  do  you  recollect  while  Mr. 
O'Brien  was  at  the  head  of  the  table, 
hearing  him  say  anything  as  to  where  he 
had  been  himself,  and  what  he  had  been 
doing  P — Why,  he  gave  an  encouraging 
account  of  a  kind  of  tour  he  had  been 
making  of  the  clubs.  He  said  that  at 
Cork  he  marched  at  the  head  of  the  clubs 
and  that  he  saw  their  organization ;  and 
they  were  as  fine  a  body  as  any  in  her 
Majesty's  service. 

Was  there  anything  said  about  the 
state  of  their  arms,  or  anything  of  that 
kind  P — There  was  a  general  conversation 
as  to  the  state  of  their  arms. 

DoHEKTT,  C.J..:  Was  that  conversation 
saffioiently  loud  for  the  person  who  then 
sat  at  the  head  of  the  table  to  hear  what 
was  uttered  P — Sufficiently  loud,  and  Mr. 
O'Brien  replied  to  questions  on  the  subiBct. 

Moore,  J. :  Questions  about  arms  P—xes, 
my  lord. 

Witness :  Troughton  gave  an  account  of 
a  tour  he  had  made  through  England 
organizing  ;  that  there  were  two  clubs  in 
England,  and  that  there  were  500  men 
ready  to  come  over  at  the  first  notice. 

Beady  to  come  over  when  do  you  say  P 
— When  the  insurrection  should  break  out. 

Do  you  remember  him  sayinc  any  thing 
else  about  arms  of  anv  particular  descrip* 
tion  P — He  said  that  they  had  two  swivels 
also  ready  to  come  over. 

MooBE,  J.:  Was  it  said  so  that  those 
sitting  round  the  table  could  hearp — 
Every  ijerson  in  the  room  could  hear  it. 

BoUmor-Oeneral:    Do  you  remember, 
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then»  with  reference  to  those  swivels  which 
yoQ  have  spoken  of,  Mr.  O'Brien  making 
anj  observation? — Troughton  stated  that 
the  great  difficulty  lay  in  getting  them 
over.  Mr.  O'Brien  made  a[statement^  like  a 
reply  to  his  statement,  that  he  had  been  in 
Bantry,  where  he  was  met  by  a  boat's 
crew  who  gave  him  a  hearty  oheer, 
and  who  would  have  the  country 
ronsed  iu  a  short  time  to  meet  him, 
on  coming  into  the  town — a  boat  going 
across  giving  a  facility  for  a  gathering 
of  the  people,  so  that  there  were  about 
five  thousand  people  and  clabbists  ready  to 
meet  him ;  and  be  said  that  all  the  clubs 
in  Dublin  should  have  a  boat  which  would 
answer  that  and  other  purposes. 

Did  Mr.  O'Brien  say  anything  further 
with  reference  to  the  clubs  P— Why,  he 
spoke  for  a  considerable  time  of  the 
organization  necessary  to  effect  the  object 
they  had  in  view.  He  considered  at  that 
time  that  the  organization  was  not  per- 
fect, at  least  he  had  not  inspected  Ireland 
to  have  proof  positive.  He  said  that  he 
would  prefer  ascending  the  gallows  rather 
than  that  one  should  lose  his  life  on  his 
account  by  a  premature  step. 

Prisoner :  Just  repeat  that  again. — Why, 
at  the  time  'Troughton  asked  him  as 
to  the  date  of  the  insurrection,  and  Mr. 
O'Brien  was  speaking,  he  said  that  he 
would  prefer  ascending  the  gallows  rather 
than  that  any  one  should  lose  their 
lives  on  his  account  by  a  premature  step. 

MooBB,  J. :  Let  me  understand  yoa. 
Did  Troughton  ask  what  was  to  be  the 
date  of  the  insurrection  P — ^That  was  a 
general  conversation. 

SoUeUor- General :  Not  Trot^hton  parti- 
cularly, my  lord.  {To  the  witness)  All 
took  a  part  in  the  conversation  as  to  the 
state  of  the  arms,  and  as  to  when  an  in- 
surrection was  to  take  place  P — They  were 
talking  of  that. 

DoHEKTT,  G.J.:  Do  you  mean  it  was 
discussed  as  to  the  particular  time  when 
there  should  be  a  movement  p — Discussed ; 
they  were  talking  each 

I  want  to  know  if  Mr.  O'Brien  said, 
that  he  was  prepared  to  ascend  the 
gallows  rather  than  one  should  lose 
his  life  by  a  premature  movement,  and 
whether  this  was  stated  when  thoy  had 
a  conversation  through  each  other  at  the 
time  of  meeting. 

Whiteside:  The  phrase  was,  **  on  his 
account." 

Witness:  Am  I  at  perfect  liberty  to 
correct  my  statement  P 

Blackbubne,  L.C.J. :  To  be  sore,  just 
state  it  over  again  P — It  is  now  clear  from 
the  way  it  was  put  to  me,  I  do  not  re- 
collect perfectly.  It  was  mentioned  also 
as  to  the  rescue,  and  all  unanimously 
cried  out  in  case  of  the  conviction 


Of  whom  P— Of  the  persons  who  were  in 
gaol. 

What  did  they  cry  out  about  the  per- 
sons in  gaolP — In  case  they  should  be 
convicted,  they  all,  every  one,  said  that 
they  would  rescue  them. 

Now,  upon  that  occasion,  when  those 
persons  spoke  of  a  rescue,  do  you  remem- 
ber Mr.  O'Brien  saying  any  thing  in 
particular  P — His  reply  in  reference  to 
the  time  and  the  rescue,  was  for  both 
cases ;  it  answered  both  cases. 

Whiteside :  Just  state  what  he  said  P — 
In  case  of  a  conviction,  that  he  would 
ascend  the  scaffold  rather  than  one  should 
lose  his  life  on  his  account. 

[The  witness  also  spoke  to  attending 
a  mid-day  meeting  on  the  19th  of  July  of 
the  representatives  of  the  clubs,  and  part 
of  the  council  of  the  Confederation.] 

Did  you  attend  there  as  the  representa- 
tive of  any  club  P — I  attended  there  as  the 
representative  of  the  Bed  Hand  Club. 
Mr.  O'Brien  was  there;  it  was  a  very 
crowded  meeting.  The  meeting  was 
for  the  purpose  of  defeating  the  Lord 
Lieutenant's  proclamation  as  to  the 
Arms  Bill.  Mr.  Brennan  proposed  a 
written  resolution  to  say  that  the  in^ 
surrection  should  take  place  at  once, 
and  he  urged  that  the  people  would  not 
be  better  off  at  harvest.  He  said  that 
the  people  would  be  dispirited,  and  the 
Government  would  take  up  all  the 
arms  they  could.  Mr.  DiUon,  I  believe, 
moved  an  amendment  to  that  resolution 
that  the  people  should  conceal  their  arms, 
and  give  passive  resistance  to  the  procla- 
mation. Mr.  O'Brien  said  that  a  break 
out  at  this  time  would  be  premature. 
Mr.  M*Oee  made  a  speech  also,  and 
wanted  the  whole  of  the  members  pre- 
sent to  cast  lots,  who  would  advise  the 
people  that  night,  in  the  Music  Hall,  to 
resist  the  proclamation.  Mr.  RicJiard 
0' Gorman,  jun.,  told  Mr.  DiUon  that 
resolution  about  passive  resistance  was 
too  vague  ;  and  wanted  Mr.  Dillon  to 
define  it  to  the  people  present,  the  repre- 
sentatives. Mr.  DiUon  s  amendment  was 
put  twice  to  the  vote.  It  appeared  that 
when  they  wanted  to  ascertain  which  had 
the  majority,  it  could  not  be  clearly  as- 
certained, so  each  divided,  and  a  regula- 
count  took  place. 

Blaokbubbe,  L.C.J. :  What  was  the  re- 
sult of  the  division  P — There  was  a  very 
small  majority,  and  the  minority  were 
greatly  dissatisfied. 

Solicitor' General :  Majority  in  favour 
of  what  P— In  favour  of  Dillon's  amend- 
ment. Mr.  Brennan  in  urging  the  resolu- 
tion also  said,  that  they  were  always 
waiting  until  American  and  French  aid 
came. 

What  did  he  say  P— He  was  enforcing 
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ibis  that  I  haye  just  stated,  that  the 
people  were  well  armed,  and  that  they 
would  not  be  in  a  better  position  than 
they  were  at  present ;  that  they  would  be 
dispirited,  and  their  arms  taken  from 
them;  but,  says  he,  "you  will  halt  be- 
tween two  opinions — ^you  will  halt  till 
American  and  French  aid  comes,  and  till 
rifles  are  forged  in  heaven,  and  angels 
draw  the  trigger." 

Then,  as  I  understand,  Brennan  was 
not  for  waiting  for  any  other  assistance  P — 
He  said  they  had  the  elements  of  strength 
in  themselves. 

MooBE,  J. :  Was  it  after  the  amendment 
was  carried  that  he  made  that  observa- 
tion?— Before  it,  my  lord.  Mr.  Barcy 
M*Cfee  said  to  the  members  of  the  council 
who  were  there:  ''You  have  been  en- 
coara^ng  the  people  to  arm  and  to 
organize:  now  is  the  time  for  you  to 
desire  them  to  resist.  Let  us  oast  lots, 
to  see  which  it  will  fall  on  to-night,  to 
desire  the  people  to  resist  the  proclama- 
tion " ;  ana  he  would  be  one  of  them  to 
draw. 

Where  was  that  notice  to  be  gpven  to 
the  people  P — At  the  meeting  which  was 
to  be  held  that  evening  at  the  Music  Hall. 

I  have  seen  members  of  the  Curran 
Club  with  arms,  moskets,  and  pikes.  I 
know  Loiwrenee  Hanlon,  a  member  of  the 
Bed  Hand  Club.  I  saw  him  preparing 
arms,  filing,  and  cleaning  them.  He 
is  what  yon  would  call  a  handy  man — a 
carpenter,  and  general  jobber,  and  work- 
man. He  bought  the  materials,  for  in- 
stance, the  barrel,  the  stock,  and  the  lock, 
in  various  places,  and  put  them  all  to- 
gether. He  would  make  for  the  clubbists 
lOT  thirteen  shillings  and  sixpence.  Thir- 
teen shillings  and  sixpence  provided 
materials,  at  a  reduced  rate,  from  a  party 
who  gave  ^em  all  those  things  at  a  re- 
duced rate,  that  the  people  might  be 
armed.    - 

[The  witness  also  spoke  to  a  meeting 
at  D*01ier  Street  in  the  evening  of  Friday 
the  21st  July,  at  which  Mr.  O'Brien  was 
not  present. 

Now  Mr.  O'Brien  was  not  at  that  meet- 
ing P— He  was  not. 

Was  it  in  the  same  room,  in  the  same 
house  P — The  same  room. 

The  same  body  P — The  same  body. 

Do  you  remember  who  was  in  the  chair  P 
— Mr.  Dillon  was  voted  to  the  chair. 

Whiteside :  1  object.  This  meeting  was 
not  the  result  of  any  adjournment  carried 
or  made  at  any  meeting  where  Mr.  O'Brien 
was.  The  fact  that  a  man  attends  one 
meeting,  or  may  be  liable  for  what  other 
persons  say  at  that  meeting,  furnishes  no 
ground  whatever,  why  he  is  to  be  visited 
with  what  may  take  place  at  a  meeting 
where  he  is  not.    The  very  trau^action 


sworn  to  by  the  witness  as  having  taken 
place  at  the  last  meeting—^ 

BLiiCKBUBNE,  L.G.  J. :  Put  an  end  to  this 
question.  You  stated  that  that  meeting 
was  of  the  same  body.  Was  it  for  the  same, 
or  similar  purposes? — It  had  been  men- 
tioned in  that  body  that  an  executive 
council  should  he  formed ;  and  that  this 
evening  was  to  be  set  apart  for  it. 

WhUeeide :  Now,  was  that  stated  on  the 
19thP— Itwas. 

SoUcitoT'Oenerad :  Do  you  reoolleot  who 
oriffinated  it,  or  spoke  to  it  P  —  Why, 
both  Mr.  0' Gorman  was  speaking  to  it; 
Mr.  DiUon  was  speaking;  WOee  was 
speaking ;  and  that  other  fellow,  Brennan. 

It  was  settled  at  that  meeting  P — ^It  was 
settled  and  arranged 

If  it  was  settled  in  the  presence  of  Mr. 
O'Brien  you  may  state  it  P — It  was  settled 
by  the  meeting  that  the  dubs  were  to  be 
there  on  important  business. 

Whiteside :  If  a  man  was  present  there, 
and  a  vote  was  carried  not  to  resist  the 
proclamation,  and  then  a  person  present 
said  that  they  would  meet  for  important 
business  on  Wednesdav  night,  or  the 
next  night,  or  two  nights  after,  there  is 
no  authority  showing,  from  a  person's 
absence  at  that  meeting,  that  he  is  to  be 
affected  by  what  took  place  there. 

Blacrbuane,  L.G.J. :  We  areallckarly 
of  opinion  that  this  evidence  is  admissible. 

Fitzgerald :  At  this  meeting  of  the  19th 
certain  resolutions  were  proposed  and  se- 
conded, and  certain  decisions  come  to  with 
respect  to  them.  Now,  upon  the  vague 
evidence  that  it  was  settled  at  the  meet- 
ing, certain  persons  speaking  together, 
that  a  meeting  was  to  be  held  on  the 
2l8t  for  certain  important  purposes,  your 
lordships  are  about  to  admit  this  evidence, 
as  I  understand,  on  the  ground  that  a 
body  at  the  meeting  of  the  19th  had  fixed 
the  21st  for  certain  important  purposes. 
That  would  not  warrant,  in  the  first  in- 
stance, the  admission  of  such  evidence. 
In  the  next  place,  the  mere  fact  of  the 
meeting  being  held  for  important  pur- 
poses could  not  bind  Mr.  O'Brien^  unless 
Mr.  O'Brien  attended,  for  important  pur- 
poses not  stated. 

Blackbubne,  L.C.J. :  It  strikes  us,  as 
we  before  stated,  that,  first  of  all,  Mr. 
O'Brien  was  in  the  room,  and  was  ap- 
prized of  the  intended  meeting  on  Friday ; 
but,  secondly,  there  appears  to  be  evi- 
dence to  make  him  a  member  of  that  same 
body  which  met  on  Friday. 

Solicitor- General:  Well,  now,  what  did 
Mr.  Dillon  do  P  -—  There  were  several 
gentlemen,  among  whom  was  Mr.  Denny 
Isane,  of  Cork,  who  were  not  representa- 
tives of  clubs,  and  who  had  no  right  to  be 
^t  the  meeting;  and  the  members  wonld 
uoi  proce^  with   the.   election    of   this 
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oonncil  until  those  gentlemen  would  leave 
the  room. 

Blackburnb,  L.C.J. :  To  proceed  to  the 
election  of  what  ? — Of  an  Executive  Coun- 
cil. 

Solieiior-Cfeneral :  Well,  now,  did  they 
proceed  with  the  election  of  this  council  P 
— Mr.  JHUon  called  out  the  clubs,  and  the 
representatiyes  answered,  and  as  they 
answered  they  passed  into  a  room  adjoin- 
ing,  and  in  that  room  they  remained  until 
alfthe  others  left  it. 

Blackbujute,  L.C. J. :  After  the  sitting 
was  resumed  what  took  place  P — They  pro- 
ceeded to  elecb  this  Executive  Council  by 
ballot ;  some  wanted  seven  to  form  it,  some 
five,  and  some  three. 

Solidtor-Genercd :  Had  there  ever  been 
Buoh  a  council  before  in  the  clubs  that  you 
knew  of  P— Never. 

MooKB,  J. :  Was  the  term  "  Executive 
Council  "made  use  ofP — Yea.     . 

SoUdtor-OenercU :  Are  you  able  to  s^ 
how  manj  the  council  consisted  ofP — It 
waa  earned  that  the  council  should  be 
formed  of  five. 

}VMtende :  Were  these  i^esolutions  taken 
down  in  a  book  ?--No,  they  were  not  taken 
down. 

tiolieUor-Qeneral :  Now,  what  proceed- 
ing then  took  place  P — Each  representative 
then  took  a  slip  of  paper,  and  he  wrote 
the  names  of  the  difierent  persons  he 
wished  to  be  elected  on  that  paper.  We 
all — they  all  unanimously  wanted  to  elect 
Mr.  G'brien;  and  Mr.  VUlon  objected 
that  Mr.  O'Brien  could  do  more  good 
organizing  in  the  country  than  if  confined 
to  the  council-room. 

Are  you  able  to  state  from  your  re- 
collection, how  many  ballots  there  were ; 
how  many  deputies  from  the  clubs  at- 
tended— or  representatives,  rather  P — I 
think  there  were  twenty-nine,  with  Mr. 
Dillon — twenty-nine  or  thirty— I  counted 
them.  I  voted.  Two  scrutineers  were 
appointed.  One  of  them  took  the  names 
and  threw  them  into  a  hat ;  the  two  scru- 
tineers removed  the  hat  and  the  papers 
into  the  adjoining  room.  They  returned 
and  declared  the  result  of  the  ballot.  The 
scrutineers  announced  Mr.  DiUon,  Mr. 
Meagher,  Mr.  O'Oormant  jun.,  Mr.  WOee, 
and  there  was  an  equality  of  votes  for 
Devin  BeiUy  and  Lalor ;  and  a  new  election 
took  place.     Devin  BeiUy  was  successful. 

JVhUeaide :  Were  these  names  all  taken 
down  in  writing  P — ^They  were  all  taken 
down  in  writing. 

Are  these  names  in  the  possession  of 
the  AHomey-Oenerdl  ? 

Attomey^Oenerdl :  Here  they  are  (hand- 
ing  eontej^pen  to  Whiteside). 

Whiiemde:  Yes.  I  did  not  know,  while 
you  were  giving  parol  evidence,  that  you 
t^  all  the  time  written  resolutions. 


Attomey-Qenercd :  Not  at  all;  these  are 
the  balloting  papers. 

Solicitor' Oenefral :  After  this  Executive 
Council  was  elected,  was  there  any  thing 
said  P — Mr.  Lcdor  and  Mr.  M^Dermott  pro- 
posed that  each  of  the  members  returned, 
or  elected,  should  make  a  pledge  or  de- 
claration that  they  would  incite  the  people 
to  an  insurrection  before  the  oth  of 
August.    That  the  prisoners  were  then  in 

SK)!,  and  that  they  should  be  liberated, 
r.  Meagher  said  at  the  time,  that  the 
only  pledge  he  would  give — he  would  not 
give  a  written  one — was,  that  he  would 
use  all  his  heart  and  soul  to  induce  the 
people  to  an  insurrection,  even  before  the 
8th.  Mr.  Dillon  made  a  similar  state- 
ment, and  said,  so  help  him  Gk)d,  he 
would.  MOee  said,  both  by  speaking,  bv 
writing,  and  by  action,  he  would  do  all 
that  within  him  lay  to  excite  the  people 
to  insurrection  before  that  time. 

Now,  up  to  what  hour  of  that  evening 
are  you  flkble  to  recollect,  as  near  as  you 
can  come  to,  that  these  people  kept  to- 
gether— that  that  meeting  kept  assembled 
together  P — ^Within  about  a  quarter  to 
twelve. 

The  Solicitor '  Oeneral  here  handed 
some  papers  to  the  witness. 

Witness,  take  those  papers,  beginning 
at  the  first;  look  carefully  at  them,  ana 
say  what  you  know  about  that  paper ;  it 
seems  to  be  in  pencil. — Part  in  pencil. 

Confine  yourself  to  the  first  one  you 
know  any  thing  about. — ^That  is  my  own 
writing  {handing  one  of  the  papers  to  the 
Solicitor'Oeneral).  I  wrote  it  for  the  pur- 
pose of  electing  the  persons  whose  names 
appear  on  it  to  form  the  Executive 
Council. 

Now,  the  next  in  order. 

Whiteside :  My  lords,  I  submit  that  Mr. 
Attorney' General  should  now  prove  the 
custody — where  he  got  those  papers.  This 
man  has  spoken  to  things  of  which  he  has 
given  parol  evidence. 

Solieitor-Oenercd :  Do  you  know  the 
handwriting  of  any  person  whose  name 
appears  on  that  document  P — ^Yes,  that  is 
the  writing  of  J.  F.  Lalor. 

Is  this  your  {sic)  name  to  it  P — Yes,  I 
saw  him  write  it ;  and  I  turned  round  to 
Draper  and  smiled,  because  he  affixed  his 
name  to  a  ballot  ticket. 

L(dor*s  name  appears  to  that,  and  that 
is  his  handwriting  P — Yes. 

And  there  are  the  names  of  five  persons 
on  that  P— Yes. 

You  have  got  a  third  paper;  do  you 
know  whose  handwriting  that  purports  to 
be,  to  the  best  of  your  belief  P — It  is  like 
the  handwriting  of  MDermott. 

You  can  speak  to  it  P — I  saw  him  write  it. 

MooR£,  J.  (to  Olerh  of  the  Crown) :  You 
had  better  mark  them  4,  5,  and  6. 
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Solicitor-General :  Do  you  find  any  other 
paper  there  which  yon  oan  swear  to, 
either  from  having  seen  it  written,  or 
knowing  whose  handwriting  the  contents 
are  ? — {After  looking  through  a  nuwber  of 
small  slips  of  paper)  To  the  best  of  my 
belief  that  is  the  one  that  Mr.  O'Higgins 
wrote.    I  saw  him  write  it  by  my  side. 

Was  he  the  representatiye  of  a  club,  or 
a  representatiye  of  the  council  ? — He* was 
the  representatiye  of  a  club  at  least;  he 
might  nave  been  one  of  the  council. 

But  he  attended  there  as  one  of  the  per- 
sons voting  P — Yes. 

Blackbubne,  L.J.O. :  What  became  of 
these  papers  P — I  saw  them  in  the  room 
afterwards. 

Who  took  possession  of  them  P — I  should 
think  Mr.  Halpin,  the  secretary. 

Solidior' General :  Do  you  know  that  of 
your  own  knowledge  P — I  do  not  know 
any  thing  at  all  about  them. 

Now,  from  the  time  that  you  parted 
with  that  balloting  paper  of  your  own, 
and  saw  them  on  that  night,  aid  you  see 
them  again  from  that  night  until  within 
the  last  month — we  will  say  within  the 
last  fortnight  p — Until  within  the  last 
three  or  four  days  I  never  saw  tbose 
papers  from  that  night. 

My  lords,  we  now  close  our  direct  ex- 
amination of  this  witness. 

Blackburne,  L.O.J. :  We  shall  now  ad- 
journ for  a  quarter  of  an  hour.  In  tho 
meantime  let  the  witness  remain  here,  so 
that  there  be  no  sort  of  communication 
with  him. 

Whiteside :  I  must  request  this  witness 
to  remain  on  the  table. 

Blackbubne,  L.G.J.  :  Let  the  Sub- 
Sheriff  take  charge  of  the  witness. 

Witness :  It  is  very  hard  to  be  exhibited 
here  as  a  spectacle. 

Blackbubne,  L.C.J. :  Mr.  Sub-Sheriff, 
keep  him  in  view,  so  as  to  let  no  one 
communicate  with  him. 

The  Witness  was  then  accommodated 
with  a  seat  by  the  Suh-Sheriff. 

Cross-examined  by  Whiteside. 

Do  you  take  an  interest  in  political 
matters  P — I  think  I  do. 

Your  voice  has  become  a  little  delicate ; 
you  take  an  interest  in  political  matters 
in  this  country  P — Not  much. 

A  little,  I  think;  a  slight  interest? — 
No. 

You  take  no  interest  whatever  P — Not 
the  least. 

You  are  quite  unaffected  and  uncon- 
nected with  the  whole  of  the  political 
movements  in  Ireland  P — Quite  ;  they 
went  in  to  plot,  I  went  in  to  counter- 
plot. 

How  long,  Mr.  Bolbyn,  have  you  been 
a  member  of  the  club  of  which  yon  have 


spoken— the  Red  Hand  OlubP — From 
about  the  16th  of  June. 

Did  you  speak  in  that  olub  P — No. 

Did  you  vote  initP — ^There  was  no 
voting  m  it. 

Were  there  any  rules  in  connection 
with  this  club  hung  up  in  the  room  P — 
Yes,  there  were  rules. 

Were  those  the  rules  there  marked 
with  pencil  {handing  a  number  of  **  The 
Nation  "  newspaper  to  Hie  unJtness)  ?  Those 
are  the  rules,  I  think  P — Well,  I  believe 
they  are. 

I  will  read  them  to  you. 

<*  I. — That  every  member  of  the  Irish  Con- 
federation, residing  in  ,  shall  be  entitled 
to  be  a  member  of  this  club,  on  undertakiDg 
to  comply  with  its  regulations ;  and  none  but 
members. 

"  II.^That  the  following  be  the  officers  and 
committee  for  the  local  arrangement  of  the 
club  for  the  first  six  months^vice-president, 
treasurer,  secretary,  committee — ^with  power  to 
add  to  their  number. 

"  III. — ^That  the  rooms  of  the  club  be  open 
to  members  from  —  o'clock  until  ' 

o'clock  each . 

"  I V. — That,  in  the  absence  of  the  vice-pre- 
sident, or  president,  the  members  of  the  com- 
mittee take  the  chair  in  rotation,  to  preserve 
order  and  method  in  the  conduct  of  the  pro- 
ceedings. 

"  V. — ^That  no  sectarian  discussions  be  al- 
lowed in  the  dub-rooms  under  any  pretence 
whatever. 

**  VI. — That  no  member  be  expelled  from 
the  club  without  a  hearing,  and  the  vote  of  a 
clear  majority,  at  a  regularly  summoned  meet- 
ing. 

"  VII.— That  a  quarterly  report  of  the  sta- 
tistics of  the  club  be  forwarded  to  the  secretary 
of  the  Confederation. 

"  VIII.— That  all  sums  collected  by  the  club 
collectors,  for  the  use  of  tho  Confederation,  be 
forvi-arded,  at  least  monthly,  to  the  treasurer  of 
the  Confederation." 

I  ask  yon,  were  these  rules  suspended 
in  that  room  P — I  did  not  say  they  were. 

Were  they  notP — ^I  said  there  were 
some  such  rules  similar  to  those,  bat  I 
could  not  take  on  myself  to  swear  Hiey 
were  the  same  as  those. 

Now,  was  not  the  first  resolution,  that 
all  members  of  the  Confederation  be  mem- 
bers of  these  olnbs,  altered;  and  was  it 
not  made  that  all  repealers  should  be 
members  of  these  clubs  P — That  was  the 
rule  so  far,  but  then  it  did  not  exclude 
any  others  who  did  not  belong  to  the  Oon- 
feaeration. 

Did  such  a  club,  on  your  oath,  exist  at 
all  as  the  Bed  Hand  Club  P— On  my  oath 
it  did  exist. 

Is  there  any  living  man  here  but  your- 
self to  prove  that  such  a  club  existed  at 
all  P — On  my  oath,  I  don't  know. 
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Yoa  have  stated  that  on  the  night  of 
the  15th  July  yon  went  to  the  conncil  of 
the  Confederation;  were  you  a  member 
of  the  conncil  p — I  was  elected  a  member 
of  the  council  by  that  clnb,  to  represent 
that  dub. 

Was  not  this  a  public  meeting? — It 
was  not  a  public  meeting. 

There  were  upwards  of  a  hundred  per- 
sons present ;  was  that  a  private  meeting  ? 
— ^It  was  priyate,  so  far  as  only  the  repre- 
sentative of  each  club  was  permittea  to 

go. 

Now,  you  were  not  there  the  early  part 
of  the  evening  P — I  was  not. 

You  don't  know  how  long  they  were 
sitting  before  you  arrived  P — The  messen- 
ger came  for  me ;  from  the  time  he  left 
D*01ier  Street  to  the  time  he  came  up 
Constitution  Hill,  and  the  time  I  went 
down. 

Blackbvsnb,  L.C.J. :  Was  that  the  mes- 
senger of  the  Bed  Hand  Clab  P — ^Yes. 
•  WhdteHde :  Who  was  the  messenger  ? — 
He  was  a  man  of  the  name  of  0*Gh-ady, 

Where  is  O'Qrady  ?— I  don't  know. 

Nor  I,  I  am  sure.  You  stated  that  you 
went  up,  as  the  member  and  head  of  that 
club,  to  the  meeting,  where  all  the  clubs 
were  to  be  regularly  called  over;  was 
your  club  called  over  P — It  was  not. 

So  I  thought.  Now  you  told  me  there 
was  no  resolution  carried,  and  yoa  so 
spoke  of  seyeral  clubs ;  do  you  mean  to 
swear  to  that  jury  that  this  resolution 
was  not  passed,  carried,  and  published  in 
the  city  of  Dablin  as  to  the  proceedings  of 
that  meeting : — 

^  At  a  meeUng  of  tho  officers  of  the  Dubliu 
Clubs,  held  on  Saturday,  July  the  15th,  John 
B.  Dillon,  president  of  the  Curran  Club,  in  the 
chair;'* 

(lumdvng  a  coj>y  of  **  The  Nation "  to  the 
Wibness)? — It  is  a  falsehood,  so  far  as  my 
judgment  goes.  I  swear  that  there  was 
no  resolution  introduced  from  before  nine 
o'clock,  till  it  was  eleven  o'clock.  If 
there  was  any  resolution,  it  must  have 
been  passed  before  I  entered,  because 
there  was  no  such  thing  after  I  entered. 

Did  you  read  these  resolutions  next 
morning  in  the  paper  P — I  never  did. 

Now,  are  these  the  names — listen — of 
the  presidents  of  these  clubs : — 

"  Thomas  D'Arcy  M'Oee,  president.  Merchant 
Aasistants'  Clab;  Bichard  O'Gorman,  jun., 
president,  Oliver  Bond  Club;  P.  J.  Smyth, 
president,  Faugh-a-Bealac  Club;  Stephen  J. 
Meany,  president  (locum  tenens)  for  K. 
O'Doherty,  Hugh  O'Donnell  Club;  Jeremiah 
D'Arcy,  vice-president,  Silken  Thomas  Club." 

Is  that  right  P — I  do  not  know. 
You  don't  know  the  presidents  of  clubs  p 
— J  beg  to  differ  with  you ;  a  person  may 


be  a  representative  who  was  not  a  'presi- 
dent. 

Possibly  so ;  but  I  am  asking  you,  do 
you  know  this  person  calling  himself 
president  of  the  Silken  Thomas  Club  P—I 
know  him  by  name. 

Yoa  would  not  identify  him  P — ^I  would 
not  identify  him. 

."William  O'Hanlan,  St.  Patrick's  Club; 
Patrick  Fitzpatrick,  vice-president,  '98  Club  ; 
Daniel  O'Kelly,  vice-president,  Dr.  Doyle 
Club ;  Joseph  Brennan,  president,  Molyneux 
Club;  James  O'Borke,  secretary,  Clontarf 
Club." 

Do  you  know  any  of  those  P — I  would 
know  them  if  I  saw  them. 

The  only  person  you  are  certain  of  is 
the  prisoner,  Mr.  O'Brien  ? — And  some  of 
the  leaders. 

"  Joseph  Brennan,  president,  Molyneux  Club ; 
James  O'Rorke,  secretary,  Clontarf  Club;  John 
Beynolds,  officer  attending  for  the  Grattan 
Club ;  Thomas  A.  Boland,  secretary,  Shelmalier 
Club;  Kichard  A.  Read,  president,  Arthur 
O'Connor  Club;  Patrick  A.  Tommins,  com- 
mittee-man, St.  Buth  Club,  Sandymount;  P. 
Collins,  vice-president,  O'Halloran  Club ;  Wil- 
liam Ma^ire,  Shears  Club ;  Martin  Allen,  Irish 
Felon  ClHJb;  J.  B.  Watson,  vice-president.  Dr. 
Doyle  Club;  John  De  Courcy  Young,  vice- 
president.  Citizens'  Club ;  Thomas  Fitzpatrick, 
Bermuda  Club;  H.  K.  Kooney,  assistant- 
secretary.  Swift  United  Irish  Club;  Patrick 
Fullam,  Roger  O'More  Club." 

Now  your  name,  or  this  club,  is  not  men- 
tionea  among  this  long  list  of  clubs  P — 
I  know  it  is  not  there ;  my  name  did  not 
appear  in  it  until  the  night  of  the  2l6t. 

Your  club  was  not  called  over  there  at 
all  P — It  was  not,  I  said  so  before,  because 
it  was  a  bran  oh  of  another  club. 

Will  you  swear  you  did  not  read  this  P — 

**  That  while  we  are  firmly  resolved  to  abstain, 
in  our  political  capacity,  from  any  interference 
in  matters  of  a  religious  or  sectarian  character, 
wc  are  not  the  less  desirous  that  religion  should 
be  upheld,  and  the  legitimate  influence  of  its 
ministers  maintained  in  its  integrity." 

Will  you  swear  you  did  not  read  that 
the  next  morning,  or  shortly  afterwards  ? 
— ^I  did  not. 

Did  you  sometimes  read  The  Nation 
newspaper  P — Sometimes  I  did. 

Did  you  read  this  as  an  account  of  the 
meeting  which  you  have  described  to  the 
Court  and  jury  P 

**  That  so  fi&r  from  desiring  to  overthrow  social 
order,  and  to  subject  our  country  to  universal 
anarchy,  our  first  anxiety  has  been,  and  is,  to 
secure  the  legislative  independence  of  our 
country  with  the  least  possible  injury  to  any 
class  of  its  inhabitants  ;  and  in  the  accomplish- 
ment of  these  our  designs,  we  hope  to  put  nn 

I  end  for  ever  to  the  sufferings  and  the  disorders 
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which  have  never  ceased  to  afflict  our  people 
under  the  sway  of  Britain." 

Will  you  swear  yon  did  not  read  thatP 
— I  did  not. 

Mr.  O'Brien  was  sitting  at  a  table  that 
night?— Yes. 

Is  that  your  memorandam  book  (point- 
ing to  a  small  hook  which  the  Witness  nod  in 
his  hand)  ?— Yes. 

When  did  yon  make  the  notes  in  the 
book  which  you  hold  in  your  hand— lately  P 
Why,  not  lately. 

It  is  extracts  P— Yes,  it  is  merely  dates. 
When  did  yon  make  them— last  week,  for 
the  trial — how  lately — where  did  you 
make  them  P — I  made  them  in  Dublin. 

How  lately ;  within  the  last  foi*tnight  p 
—Within  that. 

See  what  a  shrewd  fellow  I  am.  Now, 
listen  to  me,  it  is  from  that  book,  drawn 
up  within  the  last  fortnight,  that  you  have 
been  telling  the  Oourt  and  jury  the  actual 
words  spoken  by  all  the  persons  you  have 
referred  to  P — It  is  not  by  that  book. 

It  is  memory  refreshed  by  that  book  ? — 
It  is  my  memory  refreshed  by  my  original 
reports. 

Which  are  at  home  P — Part  of  them  are 
and  part  of  them  are  not. 

Mr.  O'Brien  was  engaged  in  the  regular 
business  at  the  upper  end  of  the  room  P — 
Yes. 

Arc  you  acquainted  with  Mr.  O'Brien  ? 
— I  have  seen  him. 

Did  you  ever  speak  to  him  in  your  life  P 
—I  don't  know;  I  might. 

Vrieoner :  Look  roimd,  sir. 

Whiteside:  Will  you  swear  you  ever 
didP — I  don't  say  I  have  spoken  to  him, 
but  I  have  heard  him  speaking. 

And  he  did  not  know  you  P — Why,  he 
could  not  know  everybody. 

Well,  now,  your  club  not  having  been 
called,  did  vou  make  any  speech  yourself? 
—No,  I  did  not. 

Was  not  that  a  meeting  of  the  repre- 
sentatives of  the  clubs  P — ^Yes. 

You  told  us  you  could  not  identify  any 
of  the  persons  who  were  there  that  night  p 
— If  I  saw  them  I  might. 

Not  seeing  them  you  cannot  identify 
them;  but  Mr.  O'Brien  is  the  only  man 
you  are  cock-sure  of? — I  am  sure  of 
plenty  of  them. 

That  was  on  Saturday  night  P— Yes,  I 
could  scarcely  get  inside  the  door^  it  was 
80  full.  But  I  worked  my  way  into  the 
room. 

When  you  worked  your  way  in,  did  you 
speak  to  the  men  you  elbowed? — ^I  did 
not. 

Did  any  one  speak  to  youP — ^Not  any 
one  in  the  meeting. 

Did  the  people  around  yon  speak? — 
They  did  speak. 


And  Mr.  0*Brien,  of  oonrse,  heard  every 
thing  that  was  said  in  that  room  that 
night  P— I  think  he  did ;  I  believe  he  did. 

From  the  time  the  meeting  began,  while 
you  were  at  the  door,  till  yon  left  it,  you 
believe  he  heard  every  word  spoken  by 
everybody? — Why,  unless  it  was  in  a 
whisper. 

Now,  there  was  a  meeting  you  say ;  was 
not  the  object  of  this  meeting  to  refute  the 
calumnies  that  had  been  publicly  cast  on 
the  meeting  of  the  clubs — ^they  convened 
that  meeting,  to  draw  a  programme  of 
their  opinions? — ^Now,  I  tlunk,  I  beg 
your  pardon;  yon  are  confounding  two 
things. 

No,  I  am  not. — ^You  are.  There  were 
two  meetings  on  the  2l8t.  There  was  a 
meeting  on  the  early  part  of  the  2Ist; 
this  was  after  the  night  meeting. 

I  am  speaking  of  the  I5th ;  was  not 
that  meeting  called  for  the  purpose  of 
drawing  up  a  statement  of  their  opinions, 
and  publishing  them,  in  order  to  refute 
the  calumnies  spread  on  that  body? — I 
heard  that  there  was  such  a  meeting  at 
noon-day;  not  that  night;  I  knew  no- 
thing at  all  about  it ;  it  was  afterwards  I 
heard  of  it. 

Now,  you  have  said  that  it  was  a  meet- 
ing in  the  day.  Now,  look  at  the  top  line 
of  that  resolution  passed;  read  the  first 
line  oat. — "  At  a  meeting  held  on  Satur- 
day night " 

"  At  a  meeting  held  on  Saturday  niffht " 
— ^go  on? — ^Yes.  .  But  it  could  not  nave 
been  at  night  on  the  15th  of  July,  for 
I  was  there  at  half-past  eight  o'clock. 

You  say  it  was  Mr.  O'Brien  who  used 
the  words,  "  they  were  to  struggle  to 
effect  the  independence  of  the  country." 
Who  used  that  expression ;  you  know  you 
are  an  accurate  man  P — ^I  did  not  nse  the 
word  *'  struggle  "  in  it. 

You  can  remember  accurately  the  ex- 
pression, cannot  you  p — No. 

You  have  not  a  perfect  recollection  of 
the  expressions  used ;  you  are  not  quite 
accurate  as  to  the  expressions  that  may 
have  been  used  by  every  body  who  went 
there;  a  man  cannot  recollect  all  that 
passes  after  such  a  lapse  of  time  P— No,  I 
could  not. 

Now  you  say  that  there  was  a^  general 
conversation  through  the  room  ? — Yes,  a 
general  conversation. 

Many  members  of  the  meeting  were 
talking  to  the  friends  who  happen^  to  be 
next  to  them  ?— They  were  talking  together 
fii-st,  and  then  the  purport  of  whatever 
they  came  to,  they  spoke  of  it  and  divided. 

The  whole  hundred  P— No,  I  don't  say 
so. 

Was  there  not  a  general'conversation  in 
the  room  p — Five  or  six  might  be  speaking 
together  in  the  room,  and  then  a  person 
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would  speak  out  among  them,  apparently 
the  opinions  of  those  who  were  immedi- 
ately about  him. 

"  Apparently  ?  "—Yes. 

Then  there  would  be  five  or  six  in 
another  comer  talking? — ^No,  not  in 
another  comer. 

Generally  in  groups  of  four  or  five  ? — 
There  were  no  groups  at  all.  I  said  that 
three,  or  four,  or  five  heads  met  together, 
talking,  as  if  they  were  a  group,  but  then 
they  were  thick  and  close  together  in  the 
room. 

And  that  went  on  for  nearly  three 
hours? — I  don't  say  any  such  tlung.  I 
say  it  took  a  long  time  for  Mr.  O'Brien 
to  call  over  all  the  clubs  that  were  in  the 
city  of  Dublin,  and  the  representatives  of 
Dublin,  and  to  ask  the  representatives  of 
those  clubs  the  numerical  strength,  and 
the  state  of  organization,  and  to  pass 
his  opinion  on  each  of  them  as  they  went 
past. 

That  was  the  regular  business  of  the 
meeting  ? — ^Yes ;  and  to  convene  a  meeting 
for  the  next  day. 

Now,  you  say  that  a  person  of  the 
name^of  Tnyiighion  made  an  observation, 
you  told  us,  about  two  swivel  guns? — 
Yes. 

He  said  there  were  two  swivels  in 
England?— Yes. 

Well,  I  agree  with  him.  And,  he  said 
there  was  a  great  difficulty  in  getting 
them  over?— fie  said  that  was  the  only 
difficulty  in  the  way. 

And  Mr.  O'Brien  made  this  replv — ^that 
when  he  was  in  Bantry,  the  crew  of  a  boat 
gave  him  a  cheer? — Yes.  Well,  go  on,  if 
you  please. 

I  will,  at  your  desire.  And  that  they, 
the  clubs  in  Dublin,  should  have  a  boat, 
I  presume,  like  the  men  who  gave  him  a 
cheer  in  Cork  ? — ^Yes,  something  like  it ; 
that  is  not  it  altogether ;  that  is  not  the 
exposition;  perhaps;  if  you  knew  the 
geography  of  the  place,  you  would  under- 
stand the  object  of  the  boat. 

I  know  the  geography  of  D'Olier  Street 
as  well  as  you.— 3fo,  not  D'Olier  Street, 
l>ut  Bantry. 

Well,  he  got  a  cheer  from  the  boatmen 
of  Bantry? — ^And  they  went  across  and 
had  the  country  raised  for  him — the  club* 
bists — ^when  he  came  into  the  town,  which 
could  not  be  effected  without  having  boats, 
and  that  was  the  advantage  of  having  a 
boat  in  the  clubs. 

That  each  of  the  clubs  should  have  a 
pleasure-boat  ? — ^It  would  answer  for  that 
and  other  purposes. 

A  yacht  ?— Yes. 

And  the  clubbists  were  to  go  yachting 
about  the  bay,  plotting  and  getting  up  an 
insurrection? — ^Yes,  I  swear  positively 
that  that  was  it. 


I  suppose  you  would  have  had  a  yacht 
in  your  club,  too,  if  yon  had  got  it  gratui- 
tously ? — Yes. 

Now,  there  was  some  talk  of  rescuing 
Mr.  Dtt/yf—Yes. 

As  I  understood  you,  you  stated  that  Mr. 
O'Brien  said  he  would  prefer  the  gallows 
to  any  person  losing  his  life  by  a  pre- 
mature step  on  his  account.  Then  you 
said  there  was  a  conversation  about  the 
rescue  of  Mr.  Duffy ;  and  then  you  said 
that  that  remark  of  Mr.  O^Brien  applied 
to  both;  on  your  oath,  was  not  this  what 
he  said — that  if  he  were  in  Duffy's  place, 
ho  would  rather  lose  his  life  on  the  gal- 
lows than  that  any  man  should  lose  his 
life  on  his  account  ? — That  is  not  what 
he  said.  There  was  a  talk  as  to  the 
breaking  out  of  a  general  insurrection  in 
case  the  prisoners  were  convicted;  what 
would  the  clubs  do  in  case  of  the  con- 
viction of  the  prisoners,  and  the  unani- 
mous voice  was,  a  rescue. 

Did  not  Mr.  O'Brien^  even  by  your  own 
account  say,  that  he  would  prefer  losing 
his  life  on  the  gallows  to  any  other  man 
losing  his  life  on  his  account---did  not  he  ? 
— By  a  premature  step. 

After  the  conversation  as  to  the  rescue  ? 
—Yes. 

Is  it  so;  after  the  conversation  about 
the  rescue  of  Duffy? — ^He  said  it  twice 
the  same  evening. 

With  reference  to  this  matter  of  the 
I9th,  were  there  not  three  bodies — ^the 
body  first  called  the  Oonfederation,  then 
the  League,  and  these  clubs  you  have 
spoken  of  ? 

Prisoner, — I  beg  pardon  for  one  moment, 
my  lord.  I  am  not  familiar  with  the  pro- 
ceedings of  courts  of  law,  but  it  seems  to 
me  that  as  yon  have  recorded  ever}'  thine 
that  is  unfavourable  to  me  in  your  lord- 
ship's notes,  that  you  ought  also  to  take 
down  those  remarks  made  by  the  witness 
which  are  favourable. 

Blackbu&nb,  L.C.J. :  How  do  you  know 
that  I  have  not  taken  them  down  ? 

Friaoner :  I  have  observed  your  lordship. 

Blackbusxe,  L.C.J. :  You  had  better 
not  interfere. 

Whiteside:  I  have  got  a  record  of  it, 
to  which  I  can  refer,  if  necessary ;  dates 
are  important. 

Blacrbubite,  L.C.J. :  Mr.  Whiteside,  I 
have  been  attending  to  every  word ;  and 
I  can  assure  you  that  I  have  taken  down 
everything  that  is  in  favour  of  the  pri- 
soner. 

Whiteside :  I  am  quite  satisfied  of  that, 
my  lord,  and  feel  much  obliged  to  your 
lordship. 

Now,  in  the  interval  between  the  meet- 
ing of  the  15th,  and  the  meeting  of  the 
I9S1,  which  you  have  spoken  of,  was  not 
the  proclamation  against  arms  published 


Digitized  by 


Google 


123] 


The  Queen  against  Smith  O^Bmen,  1848. 


[124 


by  the  Lord  Lieutenant,  about  Dublin  P — 
It  was. 

And  that  meetine  was  held  to  consider 
what  they  would  do  in  reference  to  the 
proclamation  against  their  having  arms  P 
*— Just  80 — to  defeat  the  ends  of  the  pro- 
clamation. 

Have  you  any  copy  of  the  requisition 
here  P — I  have  not. 

Was  it  not  called  in  reference  to  that 
single  question  P— I  tell  you  I  did  not  see  ; 
it  was  only  by  another  person,  who  told 
me  that  the  meeting  was  going  on,  and 
that  I  should  go. 

Who  was  that— a  detective  P— I  did  not 
know  a  single  detective  in  Dublin. 

Who  told  you  that  that  meeting  was 
going  on  P — A  person  whom  I  will  not  tell 
you. 

You  must  P — I  won't. 

Who  was  that  person  P — I  tell  you  there 
are  certain  names  that  I  am  not  going  to 
give  you ;  and  the  reason  is,  that  they 
would  be  held  up  to  assassination  by  the 
Clubs  of  Dublin  ;  and,  on  my  oath — I  now 
put  myself  under  the  protection  of  the 
Court— I  know  they  would,  because  I  have 
been  listening  to  them  plotting  and  con- 
cocting assassination. 

See,  Mr.  Dohbyn,  you  are  not  going  to 
escape  in  that  way— by  that  flourish  P— I 
am  not  making  any  flourish. 

Who  sent  you  to  that  meeting  at  D'Olier 
Street  upon  that  day  P— I  put  myself  under 
the  protection  of  the  Court.  I  knew  be- 
forenand  the  meeting  was  to  be. 

And  yet  a  person  came  and  told  you  it 
was  going  on,  and  bade  you  go  there. 
Now,  I  insist  on  knowing  who  sent  you 
there ;  and  I  insist  on  your  answering  that 
question.  You  must  answer  me  that  ques- 
tion. Have  you  not  sworn  to  tell  the 
whole  truth  P — That  is  no  matter ;  that  is 
in  no  way  connected  with  me  at  all. 

WhiteMe:  My  lords,  I  insist  on  my 
question  being  answered. 

Attorney 'General :  It  is  a  matter  of  pub- 
lic policy.  The  witness  states  upon  his 
oath  that  he  declines  to  tell  the  name  of 
the  person  at  whose  instance  he  attended 
that  particular  meeting. 

BLi.cKBUKNB,  L.C.J. :  No ;  who  told  him 
it  was  going  on. 

Attorney- General :  He  says,  the  reason 
he  declines  to  answer  that  question  is,  i 
because  ho  verily  believes  that  by  so  . 
doing  he  would  expose  that  person  to  the  | 
danger  of  his  life.  I  say,  v«ry  respect-  i 
fully,  under  the  circumstances,  that  is  a 
sound  ground  for  his  not  answering. 

Whiteside:  In  the  cases  in  the  State 
Trials  in  England  on  one  or  two  occasions, 
counsel  asked  a  Secretary  of  State,  or  a 
person  who,  in  that  capacity,  had  obtained 
certain  information,  to  disclose  where  be 
got  it ;  and  the  Lord  Chief  Justice  disal- 


lowed the  question.  I  call  on  the  Attorney- 
General  to  cite  a  case  in  which  it  has  ever 
been  decided  that  a  person  like  this, 
affectinff  to  add  slander  and  calumny  to 
the  evidence  he  has  given,  and  saying 
what  he  has  said,  can  escape  from  giving 
me  a  clue  to  himself,  my  client  and  my 
instructors  being  as  utterly  ignorant  of 
this  man  as  of  a  child  unborn. 

Fitzgerald  followed. 

Attorney -Oeneral :  This  witness  states, 
that  from  his  knowledge  of  what  bad 
occurred  at  these  clubs,  and  from  the 
propositions  made  for  assassination,  he 
oelieves  that  if  he  should  disclose  the 
name  of  the  individual  about  whom  he 
is  speaking,  his  so  doing  will  expose  that 
individual  to  the  danger,  as  he  verily  be- 
lieves, of  personal  assassination.  We 
cannot  And  an  authority  in  a  case  exactly 
the  same  as  this,  because,  in  all  proba- 
bility, the  precise  question  has  never  pre- 
viously occurred.  It  strikes  me,  certainly, 
that  it  would  be  rather  unsafe  to  expose 
individuals  to  dangers  of  that  description. 

The  Solicitor-General  followed,  and  re- 
ferred to  Boscoe,  Cr.  Ev.  193  (3rd  edjt.)— 

''The  protection  extends  to  all  commnnica- 
tious  made  to  officers  of  justice,  or  to  persons 
who  form  links  in  the  chain  by  which  the  infor- 
mation is  conveyed  to  officers  of  justice.  A  wit- 
ness who  had  given  information  admitted,  on  a 
trial  for  high  treason,  that  he  had  commnnicated 
what  he  knew  to  a  friend  who  bad  advised  him 
to  make  a  disclosure  to  another  person.  He 
was  asked  whether  that  fHend  was  a  magistrate ; 
and  on  his  answering  in  the  negative,  he  was 
asked,  who  was  the  friend?  it  was  objected, 
that  the  person  by  whose  advice  the  information 
was  given  to  one  standing  in  the  situation  of 
magistrate  was,  in  fact,  the  informer,  and  that 
his  name  could  not  be  disclosed.  The  judges 
differed.  Eyre,  C.J.,  Hotham,  B.,  and  Grose, 
J.,  thought  the  question  objectionable;  Mac- 
donald,  C.B.,  and  Buller,  J.,  were  of  opinion 
it  should  admitted.  Eyre,  C.J.,  said  'those 
questions  which  tend  'to  the  discovery  of  the 
channels  by  which  the  disclosure  was  made  to 
the  officers  of  justice  are  not  permitted  to  be 
asked.  Such  matters  cannot  be  disclosed,  upon 
the  general  principle  of  the  convenience  of  pub- 
lic justice.  It  is  no  more  competent  to  ask  who 
the  person  was  that  advised  the  witness  to  make 
a  disclosure,  than  it  is  to  ask,  to  whom  he  made 
the  disclosure  in  consequence  of  that  advice ;  or 
than  it  is  to  ask  any  other  question  respecting 
the  channel  of  information,  or  what  was  done 
under  it.'  Hotham,  B.,  said^  that  the  disclosure 
was  made  under  a  persuasion,  that  through  the 
friend  it  would  be  conveyed  to  a  magistrate ; 
and  that  there  was  no  distinction  between  a  dis- 
closure to  the  magistrate  himself,  and  to  a  friend 
to  communicate  it  to  him.''    Hardy's  ca8e(a). 

Whiteside :  That  passage  does  not  apply. 
He  has  not  said  that  this  person  had  any- 
thing to  do  with  the  Government. 


(a)  24  St.  Tr.  808,  816. 
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Fitzgerald:  The  groand  suggested  is 
that  the  person's  life  woald  be  in  danger 
if  the  qnestion  were  answered. 

SolieiioT'Oeneral :  In  reply  I  say,  that 
in  the  cases  cited  in  Boscoe,  the  individual 
was  not  referred  to,  except  as  the  party's 
friend.  Now  I  think  this  is  an  a  fortiori 
case ;  this  is  not  a  person  who  advises  the 
witness  to  make  a  disclosure,  but  merely 
a  person  who  told  him  a  particular  pro- 
ceeding was  going  on  to  enable  him,  of 
coarse,  to  obtain  the  information. 

BLAGKBuaNE,  L.O.J. :  We  have  con- 
sidered the  subject,  and  the  result  is, 
that  we  do  not  feel  ourselves  called  on  to 
compel  the  witness  to  answer  the  ques- 
tion. 

WhUeMe  {to  the  witness) :  Then  your 
friend  remains  undiscovered,  whoever  he 
was ;  but  perhaps  I  maj^  go  the  length  of 
asking  you  where  did  this  unknown  friend 

fo  to  find  you — ^to  what  place?— J  met 
im  perchance  at  that  time. 

Then  a  man  you  met  perchance  is 
privileged.  Where  did  you  meet  per- 
chance— what  part  of  the  town  ? — Gapel 
Street. 

Blackbubn£,  L.G.J. :  Do  not  assume 
that  we  have  considered  the  question  of 
privilege  at  all. 

DoHE&TT,  C.J. :  Do  noi  assume  the 
Court  to  have  ruled  it  on  the  ground  of 
privilege  at  all. 

Whiteside  {to  the  witness) :  Tell  me  where 
he  met  you? — I  think  he  met  me  in 
Sackville  Street. 

How  long  did  you  converse  with  him  P 
— ^Not  a  second. 

He  told  you  that  the  meeting  was  going 
on  P — ^No,  but  he  reminded  me  of  it. 

He  reminded  you  of  it  ?— Yes ;  because 
I  had  previously  told  him. 

And  then  you  went  P — ^Yes,  then  I 
went. 

Is  that  person  in  any  employment  in 
Dublin  P — He  is  a  gentleman  of  rank  and 
respectability,  and  of  hereditary  loyalty. 

Of  what  P— Of  hereditary  loyalty  to  the 
Crown.  I  met  him  at  twelve,  and  wont 
to  the  meeting  about  two.  A  great  many 
persons  were  present  and  spoke.  I  had 
nopen,  ink,  or  j)aper. 

1  on  were  quite  happy  while  you  were 
there.  Did  you  talk  with  anybody  there  ? 
— ^No,  not  a  word. 

You  are  a  silent  fellow  P — I  did  not 
speak  a  single  word. 

Did  you  speak  one  word  after  jou  came 
away  P  Did  you  meet  your  friend  after 
yon  came  out? — Yes,  I  saw  him  that 
night. 

How  often  have  you  seen  him  since 
thatP— Very  often. 

I  suppose  you  generally  called  on  him 
when  you  had  any  little  news  to  com- 
municate f — I  did  ccwrespond  with  him* 


Blackburne,  L.G.J. :  Was  he  the  me- 
dium of  your  communication  with  the 
Government  ? — I  think  so,  my  lord. 

Whiteside  :  Several  gentlemen  spoke  at 
that  meeting  P — ^Yes. 

And  the  question  was,  as  yon  have  de- 
scribed it,  whether  they  would  resist  the 
proclamation,  or  submit  to  it ;  or  whether, 
as  you  have  phrased  it,  they  would  adopt 
a  system  of  passive  resistance.  Which 
way  did  you  votep — I  voted  for  passive 
resistance. 

Which  way  did  Mr.  O'Brien  vote  P— 
Mr.  (ySrien  did  not  move  off  his  seat. 
He  did  not  vote  either  way  to  the  best  of 
my  judgment  and  belief. 

How  many  persons  did  you  see  at  the 
meeting  of  the  League  on  that  day  P — At 
that  meeting  of  the  19th,  I  saw  Brennan, 
Billon,  M'  Gee,  O'Qoi'man,  and  Mr.  O'Brien, 

One  speaker  said,  that  they  were  wait- 
ing for  heaven  to  forge  the  rifles,  and 
angeLs  to  draw  the  trigger.  Is  that  ori- 
ginal p — ^No. 

What  author  is  that  p— That  is  the 
language  that  was  made  use  of. 

You  told  that  to  your  friend  P — 1  wrote 
it ;  I  wrote  every  thing  that  occurred. 

Whei-e  are  all  those  writings  nowP — 
At  home. 

So  I  thought ;  and  your  friend  gave  you 
back  the  writings  which  you  sent  to  him  P 
—Yes. 

Now,  you  say  you  have  seen  members  of 
the  Gurran  club  with  arms ;  what  kind  of 
arms  ?  When  did  you  see  them  P — I  saw 
them  at  the  time  of  MitcheVs  trial. 

With  armsP — I  saw  two  with  arms — 
with  mnskets. 

What  street  did  you  see  them  in? — 
Gapel  Street. 

What  hour  was  it  P— After  ten  o'clock. 

Were  the  bayonets  fixed  P — No. 

That  is  a  very  public  street  in  Dublin  P 
— It  was  a  very  private  street  at  that 
time. 

And  they  walked  with  guns  on  their 
shoulders  through  Gapel  Street  that  night  P 
— ^They  did  ;  I  say  two. 

Any  more  with  pikes  ?— Not  at  that 
time,  but  at  another  time. 

Did  you  not  say  on  your  direct  examina- 
tion, which  was  written  down  with  due 
formality,  that  yon  saw  the  Gurran  club 
with  arms — guns  and  pikes  ;  I  call  on  you 
to  tell  me  distinctly  where  you  saw  those 
pikes  ? — I  saw  one  at  one  time  with  a  pike, 
and  another  at  another  time. 

Where  did  you  see  them  go  in  with 
pikes  P — Into  their  own  room. 

Where  P— I  thi^k  at  the  place,  98,  Gapel 
Street. 

Is  that  the  reading-room  I  have  seen 
there  P — Yes,  you  might  have  seen  it ; 
that  is  the  Gurran  club. 

Yon  saw  them  go  in  there  more  than 
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once  with  guns  P — I  did,  before  I  was  a 
member. 

And  pikes  ? — I  did. 

And  bows  P — No,  nothing  of  that  sort. 

Mr.  Dohbyn,  you  told  me  there  was  a 
handy  man  of  your  acquaintance  who 
made  these  things  cheap;  would  it  be 
trespassing  on  you  too  much  to  ask  his 
name  ? — Hanhn. 

Did  you  ever  see  him  make  a  gunP — 
Tes. 

Now,  you  said  that  at  this  meeting,  there 
was  some  conversation  with  reierence 
to  a  meeting  on  the  21st,  and  you  have 
given  five  accounts  of  it ;  which  of  these 
five  accounts  is  the  truth  P — I  don't  know. 

Listen  to  this:  you  said  that  it  was 
stated  at  that  meeting,  that  a  meeting 
would  be  held  on  the  21st  on  account  of 
important  business;  did  you  not  swear 
that  ?— I  did  use  that  word. 

Did  you  not  say  it  was  a  meeting  to 
review  the  clubs  P — I  did ;  I  call  that 
important. 

And  did  you  not  say  that  it  was  a 
meeting  for  the  arrangement  of  sub- 
committees P — J  did;  1  consider  that  also 
important. 

Did  you  not  say  that  it  was  a  meeting  to 
arrange  the  clubs  P—  I  did. 

And  did  yon  not,  lastly,  say  that  it  was 
a  meeting  to  appoint  an  Executive  Coun- 
cil P— I  did. 

Which  of  those  five  accounts  is  the 
true  one  P — ^AU. 

All  are  true  P — ^All  are  true. 

There  was  to  be  a  meeting  held  for  all 
these  purposes  P— Yes,  a  meeting  by  the 
clubs. 

Was  it  not  said  in  terms  that  a  meet- 
ing was  to  be  held  on  the  21st  for  those 
Rye  objects  P  Who  said  that  P— I  did  not 
say  five  objects ;  but  you  might 

Who  said  that  the  meeting  was  to  be 
held  for  any  of  those  purposes  P~You 
might  have  asked  me  at  five  difi*erent 
times,  and  I  might  have  stated  that  I 
considered  that  each  and  every  one  of 
them  was  important  business. 

Who  said  tne  meeting  was  to  be  held  on 
the  21st  for  those  purposes  P 

Scoti :  Did  you  hear  anyone  state  so  p — 
Tes,  I  heard  if  r.  DiUon  and  Mr.  O'Oarman 
mention  that,  and  another. 

You  were  at  the  meeting  of  the  21st,  the 
last  meeting,  were  you  not  P— I  was. 

Mr.  O^Brien  was  not  there  P — ^No. 

And  there  were  only  representatives  of 
clubs  to  be  present  P — ^That  was  all.  Re- 
presentatives of  clubs,  or  members  of  tho 
council. 

You  stated  that  soAiebody  said  Mr. 
O'Brien  would  be  the  ringleader  of  this 
movement P — I  did  not  say  "the  ring- 
leader." 


And  you  said  that  Mr.  DiUon  objected 
to  Mr.  O'Brien  being  proposed  for  that 
office ;  did  vou  not  say  that  P— I  do ;  I 
say  that  Mr.  DtUon  objected;  all  the 
members  present  were  disposed  to  elect 
Mr.  O'Brien;  Mr.  BiXbn  said  that 
Mr.  O'Brien  wished  not  to  be  elected 
on  the  council,  but  to  have  the  privilege-^ 
that  he  could  go  through  the  country, 
organizing  the  country  better  than  if  he 
was  on  the  council. 

In  point  of  fact,  he  was  not  elected  P — 
He  was  not. 

How  many  people  were  there  present  at 
that  meeting  P — About  twenty  •nine  or 
thirty. 

How  many  votes  had  the  Beyerend 
Father  Kenyan^ — I  was  not  the  Bcmti- 
neer. 

Did  you  not  hear  Father  Ken/^on^a  name 
proposed  to  be  a  member  of  this  counoil ; 
have  you  been  told  not  to  admit  that  ?  -> 
No. 

SolicOor-Genei'dl  i  Tell  all  P— I  will  tell 
all. 

Whiteaide :  Was  bis  name  proposed  as  a 
member  of  the  council  of  war  P— I  tell  you 
Mr.  Duffy  wrote,  through  Lalor,  from 
prison,  proposing  that  Fathers  O'MaUey^ 
Kenyan,  and  Hughes  should  be  elected  on 
this  executive  council. 

Three  priests  P — ^Yes;  and  there  were 
other  persons  he  named  also  to  be  elected 
on  it.  Well,  the  persons  present  unani- 
mously opposed  electing  a  priest,  as  it  was 
a  council  of  war. 

IWhiteeide     handed     seven     balloting 

Sapers  containing  the  name  of  the  Bey. 
[r.  Kenyon,  and  one  containing  the  name 
of  the  Bev.  Mr.  O'MdOay,  to  the  TTOiteM.] 

Do  you  still  persist  in  telling  me  that 
it  was  resolved  on  not  to  elect  a  priest  on 
the  council  of  war  before  you  went  to  the 
vote  P — I  do  swear  that  a  clergyman  was 
not  to  be  on  it ;  and  the  reason  they  said 
was  that  it  was  to  be  for  war. 

Do  you  know  Mr.  Kenvon  ? — I  do. 

Where  is  he  now  P — I  don't  know. 

Is  he  not  at  this  moment  at  large  in  his 
parish  P — He  may  be. 

And  Mr.  O'Brien  is  in  the  dock,  who 
was  not  voted  for  at  that  meeting  by 
a  single  man  P — ^His  name  does  appear. 

Struck  out,  is  it  not  P  What  a  cautious 
informer  you  are !  Is  not  Mr.  O'Brien^e 
name  struck  outP  It  was  because  be 
would  not  be  elected  P — Yes,  by  the  scruti- 
neers. 

Because  he  would  havo  nothing  to  do 
with  it.  Tell  me,  how  did  you  b^ome  a 
member  yourself  P — How  did  I  become  a 
member  r 

HowP  Who  proposed  youp — ^I  was 
proposed  by  a  person  of  the  name  of 
Manlon — ^I  fraternized  with  him. 
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Tbftt  is  the  handy  man ;  the  same  P— 
Very  well. 

At  that  club  yon  belonged  to,  I  dare 
say,  yon  were  the  president  P — I  was 
not. 

Were  yon  the  secretary  P — ^I  was  not.  I 
was  a  member  of  the  committee. 

Do  not  giye  me  a  ffhost^  bnt  tell  me 
a  liviDg  man,  a  member  of  that  clnb, 
called  the  Bed-Head  or  Bed-Hand  Olnb, 
who  was  the  president,  describe  him  by 
name  P — ^There  was  no  president. 

Who  is  the  secretary  p — He  was  a  man 
of  the  name  of  0' Calkuflian, 

Where  is  he  P — ^I  beiieye  he  has  gone  to 
America. 

Anybody  elseP — ^No.  I  don't  thiak  it 
prudent  to  give  yon  the  names  of  other 
persons. 

We  are  not  allowed  to  know  the  names 
of  oor  brother  conspirators  P— I  don't 
think  yon  ought. 

Now,  Mr.  Dobbyn,  may  I  take  the 
liberty  of  asking  yon  what  yon  are  by 
profession  P—  A  Protestant. 

1  did  not  ask  you  that,  you  know ;  I 
meant  what  is  your  business  in  life  P— At 
present  P 

What  were  you  bom  to  P — ^I  am  a  clerk. 

Where  did  you  get  the  rndiments  of 
your  legal  knowledge  p — I  have  no  legal 
knowledge, 

I  think  you  haye— you  underrate  your 
talents. — No. 

Indeed  you  do.  What  did  you  begin 
life  aa  P — As  a  suryeyor* 

Where  did  you  carry  on  that  respect- 
able profession  P — ^In  Ireland. 

Tell  me  whose  estate  you  eyer  sar- 
yeyed,  or  when  it  was  you  were  survey- 
ing P — It  is  a  good  while  back. 

Where  were  you  surveying  P — ^At  Kil- 
lamey. 

When  P — Abont  two  years  ago. 

You  gave  up  that  business  P — ^Yes. 

Ton  found  it  fatiguing  P — I  had  a  sprain 
in  my  leg. 

Who  did  you  serve  with  as  law  clerk  P 
— I  never  served  any  time. 

What  attorney  did  you  work  forP— 
Mr.  Montgomery,  of  Dominick-street. 

How  long  did  you  work  for  him  P— Two 
days  after  1  came  up  from  Qalway,  I  was 
with  him  since  that,  up  to  eight  or  ten 
days  ago,  when  I  came  down  here. 

What  wages  have  you— what  is  your 
salary  p — Filty  pounds  a  year. 

And  all  the  time  you  attended  the 
clubs  you  were  clerk  to  Mr.  Montgq^ery  ? 
—Yes. 

And  that  is  the  way  yon  did  your  work 
for  Mr.  Montgomery  ? — 1  solemnly  swear 
that  Mr.  Montgomery  neither  directly  nor 
indirectly  had  anything  to  do  with  it. 

But  I  say  you  served  him  by  idling  and 
going  to  the  clubs  P— No. 
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Who  first  told  you  to  go  to  the  clubs, 
Mr.  Ddbbyn,  in  the  respectable  capacity 
of  an  informer  P — ^It  was  not  Mr.  MofU' 
gomery. 

1  did  not  ask  you  that ;  but  who  sent 
you  ? — Why,  the  same  person.  That  has 
been  ruled. 

That  shows  me  what  an  apt  genius  you 
have  for  the  law.  When  was  itP— In 
June. 

Have  you  had  any  cash  yet  P— I  do 
solemnly  swear  that  from  the  time  I 
entered  the  clubs,  down  to  the  time  I  left 
them,  I  neither  directly  nor  indirectly  re- 
ceived any  j?ratuity. 

Gratuity  P— Or  any  other  money. 

Were  you  not  compensated  P  —  No, 
never. 

Is  It  all  due  P—  I  stipulated  for  nothing ; 
I  expect  nothing.  I  expect  the  protection 
of 'a  subject,  and  I  expect  nothing  else. 

There  has  not  been  a  word  said  to  you 
about  money  P — Neyer. 

And  not  a  farthing  giyen  to  yonP — 
No. 

You  are  a  gratuitous  informer  P — ^Why  ? 

Yon  know  you  told  a  falsehood  in  going 
into  the  club— you  said  they  went  to  plot, 
and  you  went  to  counter-plot,  and  arrayed 
yourself  under  false  colours.  Is  not  that 
BO  P — I  don't  cote 

Gained  information ;  you  have  done, 
all  tliat  P — ^And  defeated  their  aim. 

You  have  not  hanged  all  your  men  yet ; 
you  are  to  be  believed  by  a  jury  tirst. 
Did  you  swear  an  information  p — Never. 

Did  you  ever  swear  an  information 
stating  one  word  of  these  speeches  on  the 
face  of  it,  so  that  we  could  get  a  copy  of 
it  P — I  did  not.  I  do  swear  that  I  never 
intended  to  come  as  a  witness. 

When  did  you  first  know  that  you  were 
by  the  Government  to  be  brought  for- 
ward at  some  time  or  other,  to  inform  on 
the  clubs  P — When  I  was  handed  a  sub- 
poena. 

You  had  no  notion  of  it  before  von  were 
handed  a  subpoena  P— Two  days  before  it. 

You  had  given  all  your  information  be* 
fore  P— I  had. 

Did  you  not  keep  notes  and  memo- 
randa P  - 1  did. 

And  you  gave  all  that  to  the  Crown — 
to  some  unknown  friend  trafficking  be- 
tween you  and  the  Crown  P — J  did  —very 
reluctantly. 

Do  you  know  Mr.  Halpin  t — ^I  have  seen 
him. 

Where  is  he  P — I  heard  that  he  has  been 
arrested. 

Where  is  he  at  present  P — ^I  don't  know. 

Is  he  not  secretary  to  the  Confedera- 
tion P— Yes. 

Did  he  not  know  all  the  proceedings  P 
—He  did. 

Is  he  not  alive?— He  is. 
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In  the  cnstody  of  the  Crown  P — I  be- 
lieve he  is. 

Yoq  may  go  down. 

Solicitor- General:  Yon  may  go  down, 
Dchhyn.     I  hare  nothing  to  ask  you. 

Thornas  Griffin — Examined  by  Scott, 

Spoke  to  arresting  James  F,  Jjdlor  at 
the  house  of  Mr.  Joseph  Kennedy,  of  Bally- 
hane,  co.  Dablin,  on  the  morning  of 
July  28,  whilst  in  bed,  and  to  finding  a 
roll  of  papers  {produced)  in  a  black  bag  in 
the  room. 

Cross-examined  by  Fitzgerald. 

Did  yon  put  any  marks  on  these  papers 
— how  do  you  know  them  to  be  the  same  P 
— I  opened  them  out,  and  I  saw  them  par- 
ticularly that  morning  ;  and  the  day  after 
the  magistrates  assembled,  and  they  saw 
the  papers. 

Did  you  count  them  P — No. 

How  many  were  there  in  the  bag  P — I 
could  not  tell  you. 

Were  there  fifty  P — ^It  was  a  large  roll, 
and  I  would  have  marked  them  only  they 
were  so  numerous. 

Blackbubne,  L.C.J . :  Have  you  any 
other  mode  of  identifying  these  papers  P 

Scott:  No,  my  lord.  Amongst  them 
are  the  balloting  papers. 

Marh  Pender — Examined  by  Sausee. 
Constable  in  the  Dublin  police.  Spoke 
to  seeing  Mr.  Smith  O'Brien  pass  up 
Dame  Street  on  a  car  about  seven  or 
eight  in  the  morning  of  July  22.  He  had 
a  travelling  bag,  and  apparently  a  blue 
cloak  on  the  car.  He  went  in  the  diroc- 
tion  of  St.  Andrew  Street. 

Patrick  ITKenna — Examined  by  Lynch, 
Mail-guard  on  the  Wexford  night  mail. 
Spoke  to  taking  up  two  gentlemen  on  the 
22nd  of  July  last  at  Loughlinstown. 
One  of  them  was  Mr.  Meagher.  Had 
only  seen  the  gentleman  once  before. 
They  got  down  at  Enniscorthy.  Lough- 
linstown is  about  seven  miles  from  Dub- 
lin. It  was  five  minutes  after  five  on 
Sunday  morning. 

Francis  Dunlevie — Examined  by  the  Attor- 
ney-Oeneral, 

Constable.  Spoke  to  seeing  Mr.  Smith 
G*Brien  arrive  at  Enniscorthy  by  the  day 
coach  about  five  o'clock  in  the  evening  of 
Saturday,  July  22. 

Did  you  hear  him  say  anything  when 
he  arrived  P — Immediately  after  his  a- 
lighting  from  the  coach  there  were  about 
a  nundred  persons  assembled;  he  asked 
them  if  they  were  all  repealers,  and  I 
heard  no  reply. 

Did  he  say  anything  else  P — ^Nbt  in  my 
hearing.    I    saw    Mr.  Meagher  and  Mr. 


O'Brien  on  the  next  day  in  the  streets  of 
Enniscorthy  immediately  after  last  maas. 
Did  you  hear  Mr.  O'Brien  say  anything 
on  that  Sunday  P — He  said  he  was  glad 
there  was  a  club  formed  in  the  town,  but 
regretted  that  its  members  were  so  few, 
and  that  they  did  not  receive  that  sap- 
port  that  might  be  expected  from  so 
populous  a  town. 

What  else  P— That  a  club  should  be 
formed  in  every  town. 

WellP — And  that  parish  clubs  should 
also  be  established,  so  as  to  complete  the 
organization.     He  was  happy  to  see  so 
many  of  the  police  present.    That  thej 
were  a  fine  body  of  men,  and    all  Irish- 
men;   that  they  should    be    treated  as 
friends    until    they    proved    themselves 
otherwise ;  that  he  was  received  in  many 
jMurts  of  Ireland  in  a  friendly  manner  by 
a  great  portion  of  the  British  soldiery. 
He    alluded    to    the    suspension  of   the 
I  Habeas  Corpus    Act.     He  said  he   could 
I  not  tell  but  that  there  was  a  warrant  at 
I  that  time  in  the  hands  of  the  police  for 
I  his  arrest.    He  called  on  the^>eople  to 

frepare  for  any  emergency.  Tnat  is  all 
know  of  his  speech. 
I  What  did  Mr.  Meagher  say  P— He  said 
he  always  was  and  ever  would  remain  the 
unrelenting  enemy  of  the  British  Govern- 
ment. That  he  had  the  honour,  a  short 
time  ago,  of  addressing  50,000  Tipperary 
men.  That  they  were  prepared — or  that 
they  swore,  I  cannot  say  which — ^to  do 
their  duty.  He  alluded  to  the  differences 
he  had  with  the  late  Mr.  O'OonnelL  I 
cannot  give  the  words.  He  said  the  best 
way  to  make  amends  would  be  to  bring 
the  fiag  of  liberty  and  plant  it  on  his 
tomb. 

Did  any  one  speak  after  Mr.  Meagher  f 
— Mr.  Billon  was  introdaced.  He  said 
that  if  they  expected  that  he  would  make 
a  speech  they  would  be  disappointed. 
He  heard  the  Wexford  men  were  not 
good  for  making  speeches  or  holdine 
political  meetings.  They  were  brave  and 
determined ;  that  they  all  had  a  gun  in 
the  corner,  and  were  always  sure  to  hit 
their  mark.  They  left  Enniscorthy  im- 
mediately after. 

They  went  on  the  road  leading  to  the 
county  of  Kilkenny  p — They  did. 

Cross-examined  by  Whiteside, 

Yon  were  at  school  in  your  youth  P — I 
was. 

And  spoke  speeches  when  you  were 
young  P— No. 

Nay,  you  have  spoken  the  speech  most 
admirably.  Where  Were  you  standing 
that  day  ? — ^In  the  crowd. 

I  need  not  ask  if  vou  had  a  writing- 
desk  with  you  P — I  haa  not. 
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How  long  did  the  whole  speechification 
last  p— Very  little  more  than  half  an  hoar. 

John  Bowling — ^Examined  by  Scott 
Constable.  Spoke  to  seeing  Smith 
O'Brien,  Meagher,  and  Billon  drive  into 
Ondgnamana,  oo.  Kilkenny,  on  Sunday, 
July  28,  abont  four  o'clock.  Mr.  0*Brien 
spoke  to  the  crowd  from  the  honse  of  one 
General  Cloney,  I  did  not  hear  what  he 
said.  The  crowd  was  too  great  and  rather 
excited,  and  they  kept  me  back.  I  think 
three  or  fonr  hundred  persons  were  there. 
I  heard  Mr.  Meagher  state  that  he  was  a 
young  man  entering  into  political  life, 
and  one  of  the  young  generation  now 
addressing  one  of  the  old,  turning  round 
to  General  CUmey,  an  insurgent  of  '98. 

Did  he  call  him  an  insurgent  of  '98  P — 
No,  he  did  not.  He  said  he  had  l)een 
travelling  through  the  different  towns  of 
Ireland,  and  that  there  were  clubs  formed 
in  a  great  many  towns.  He  said  there 
was  a  club  formed  in  Enniscorthy,  and 
also  one  in  Kilkenny ;  and  that  he  under- 
stood that  they  were  about  to  form  one  in 
the  town  of  Graignamana.  And  he  said 
he  had  no  objection  to  forming  a  club  in 
Graignamana,  as  he  considered  it  a  very  < 
good  movement.  He  also  said  that  the 
Habeas  Gorpu  Act  was  suspended ;  and 
that  it  was  in  the  power  of  the  Govern- 
ment to  take  the  noolest  man  in  the  land 
and  put  him  in  prison,  and  keep  him 
there  during  pleasure.  He  told  the  people 
to  beware  of  the  claws  of  the  law,  and  to 
commit  no  breach.  I  heard  Mr.  Meagher 
speak  no  more.  Mr.  Billon  spoke  a  few 
words.  He  said  there  was  a  warrant  in  the 
hands  of  the  Government  for  the  arrest  of 
Mr.  SfnUh  O'Brien,  and  he  asked  the  crowd 
if  any  number  of  police  came  there  to 
arrest  Mr.  Smith  O'Brien,  would  they  be 
satisfied  to  leb  him  go,  and  they  answered 
"  No."  He  then  told  the  people,  such  as 
would  not  let  him  go,  to  hold  up  their 
hands,  and  they  all  put  up  their  hands. 
I  heard  no  more.  They  came  from  the 
place  where  they  were  speaking  down  to 
the  hotel  and  drove  on  in  the  direction  of 
Kilkenny. 

Beter  Blake  -  Examined  by  Samee. 
County  inspector  of  Kilkenny.  Spoke 
to  seeing  Mr.  O'Brien  in  Kilkenny,  about 
eleven  or  twelve  on  Monday,  Jul^  24th, 
and  to  seeing  him  drive  from  Kilkenny 
with  two  other  gentlemen  in  the  direction 
of  Gallan. 
Edward  8tephens^Ex9,mvied  by  Lynch. 

Spoke  to  seeing  Mr.  0*  Brien  in  Kilkenny 
one  day  last  July. 

Bchert  Mahoney — Examined  by  the 
Attorney"  General. 
Spoke  to  seeing  Mr.  0*Brien  and  two 


othor  gentlemen  arrive  at  Gallan  on  a 
car  on  Monday,  July  24th,  at  about  one 
o'clock.  Eight  or  nine  hundred  people 
collected.  There  were  numbers  on  the 
streets  before  they  came,  and  they  were 
going  to  light  a  bonfire  on  the  cross  of 
Gallan  for  them. 

Did  you  take  a  note  at  the  time  P — ^No, 
but  I  wrote  it  immediately  on  going  to 
the  barrack. 

Is  that  the  note  you  made  at  the  time 
(referring  to  some  paper  which  the  untneee 
held  in  hie  hand)  P— i  es. 

Just  state  what  Mr.  O'Brien  said  on  that 
occasion. — Mr.  O'Brien  said  he  had  tra- 
velled from  Wexford  to  Enniscorthy  and 
Graigne ;  and  the  question  he  put  to 
them  now  was,  if  he  had  been  arrested, 
would  they  let  him  go  P  and  they  all  said 
no,  they  would  not.  He  also  said  that  he 
was  glad  to  see  the  police  there,  that  they 
had  sound  Irish  hearts,  and  that  they 
would  be  better  under  an  Irish  Govern- 
ment than  under  English  and  Scotch  men. 
He  called  on  them  repeatedly  to  organize 
their  clubs,  and  to  be  ready,  for  the  time 
was  at  hand.  Mr.  Meagher  said  he  was 
glad  to  see  so  many  among  them  wearing 
the  creen,  that  he  expected  to  wear  it  before 
long  nimself.  Ho  called  on  the  people  to 
treat  them  as  brother  Irishmen.  The  police 
I  thought  he  meant ;  he  spoke  of  the  green. 
That  their  fathers,  mothers,  sisters,  and 
brothers  were  among  them .  He  said  there 
were  only  two  alternatives.  One,  to  lie 
down  and  have  the  halter  placed  round 
their  necks,  or  to  make  one  bold  and 
determined  effort  to  throw  off  the  yoke, 
to  make  Ireland  a  free  and  independent 
nation. 

Cross-examined  by  Fitzgerald. 
Did  you   make    a   deposition  in   this 
case  P — I  wrote  it  out. 

When  did  you  make  your  information 
before  the  magistrate  P— On  the  6th  of 
September. 

what  was  the  day  you  said  this  meeting 
took  place  P— On  the  24th  of  July.  My 
note  was  made  after  dinner  in  the  evening 
of  the  day  on  which  the  speeches  were 
made. 

Patrick  Co^Wan— Examined  by  Scott. 
Spoke  to  a  meetine  at  Carrick-on-Suir 
on  Monday  evening,  July  24.    Mr.  O'Brien 
spoke  from  a  window  to  about  five  thou- 
sand persons. 

State  now,  from  vour  recollection,  what 
he  said  in  his  address  to  the  people  on 
that  occasion  P— It  will  be  necessary  to 
apply  to  the  notes  that  I  have  taken. 

when  did  you  take  these  notes  P — Imme- 
diately after  the  meeting. 

Then  you  may  look  at  them.  If  you 
can  recollect  without  the  notes,  say  so. 
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Blackbubne,  L.O.J. :  Do  you  reqaire 
those  notss  to  refresh  your  memoi7? — 
No,  my  lord.  '  He  said  he  was  surprised 
and  delighted  to  see  so  large  a  concourse 
of  people  tbere  before  him,  particularly 
as  he  appeared  so  unexpectedly.  He  said, 
**  I  see  and  admire  your  enthusiai^m,  but 
the  best  way  I  can  judge  or  test  the  feel- 
ings of  yoar  hearts  is  by  calling  you  at 
once  to  the  field.  I  have  bo  tell  you  I  am 
about  to  be  made  a  victim  to  finglish  mis- 
rule and  English  domination,  but  there  is 
a  time  gone  by  when,  if  any  of  mv  blood  or 
ancestors  were  about  to  be  seized  on— ^  " 

Prisoner :  Speak  a  little  louder. 
"About  to  be  seized  on,  no  matter  by 
whom,  there  were  strong  arms  and  stout 
hearts  that  would  not  allow  it.  I  now 
ask  you,  will  you  allow  it  ?  *'  The  answer 
from  the  crowd  was  **  No,  never." 

Did  he  add  anything  P— Yes ;  he  said,  "  I 
know  you  also  have  strong  nerves  and 
stout  arms,  and  I  stand  here  and  tell  you 
that  1  want  not  place  or  emolument,  that 
I  have  sacrificed  near  and  dear  family 
ties,  and  I  am  now  determined  with  you 
to  sacrifice  life — but  this  is  not  the  time 
for  speeching."  Mr.  O^Bri^n  retired  after 
that,  and  Mr.  Meagher  came  out.  I 
saw  Mr.  O'Brien  afterwards,  while  Mr. 
Meagher  was  speaking  at  the  window.  I 
have  not  so  good  a  recollection  of  Mr. 
Meagher's  speech. 

Did  you  make  a  note  of  it  the  same 
day  P — I  did,  immediately  afterwards.  1 
had  then  a  perfect  recollection.  Mr.. 
Meagher  speaks  much  more  quick  than 
Mr.  O'Brien,  Mr.  O'Brien  spoke  with 
emphasis,  but  it  would  be  impossible  fur 
me  to  recollect  without  looking  over  Mr. 
Meagher' 8  speech.  (The  witneee  referred  to 
hie  note.) 

Can  you  recollect  or  state  anything  that 
Mr.  Mtagher^?A&  on  that  occasion  r— He 
said,  •*  People  of  Carrick,  when  last  I  ap- 
peared amongst  you  I  was  on  basiness 
connected  with  my  country,  but  now  I  am 
upon  Government  business.  The  Govern- 
ment has  advanced  a  step  lately."  Mr. 
Meagher  then  alluded  to  the  arrest  of 
Mr.  Mitchel  and  to  his  transportation. 
He  talked  of  Mr.  Milchd'e  talents.  He 
said  one  of  the  most  gifted  of  the  citizens 
of  this  island  was  sent  away  by  the  acts  of 
the  Government ;  and  he  talked  of  five 
others,  who  were  arrested,  who  were 
equally  gifted.  He  complained  of  the 
Government  for  having  transported  Mr. 
Mitehel.  Ha  made  an  allusion  to  the 
judges,  but  I  cannot  say  whether  it  was 
bloody  or  perjured  judges.  He  said,  that 
every  step  which  the  Government  ad- 
vanced, he  would  advance  one  to  meet 
them.  He  said,  "The  scenes  of  '98  are 
talked  of,  but  thev  can  only  punish  us  with 
doath ;  T  am  ready  to  meet  it.     I  am  ready 


to  meet  it  in  defence  of  my  unhappy 
country."  He  made  some  ftllnsion  to 
French  fire-ships ;  he  compared  Ireland 
to  a  French  fire-ship.  He  said  it  had 
sunk  beneath  the  waters  only  for  a 
moment,  and  had  risen  again  into  a 
glorious  republic ;  aud  he  hurrahed  then 
for  a  republic. 

What  else  did  he  say  ?— He  said,  "  The 
time  is  come  when  we  must  strike  the 
blow." 

Scott:  Are  you  sure  he  said  that? — ^I 
am  quite  sure  of  that ;  I  think  it  is  in  my 
information. 

Blackburne,  L.C.J. :  Did  he  say  any 
moreP — "It  is  decreed  not  here  (Mr. 
Meagher  then  pointed  to  the  heavens) — it 

is  decreed  not  here  but  above "     Shall 

I  go  on,  my  lordP 

8coU :  Yes,  if  there  is  anything  else  that 
you  are  sure  he  said.— "I  tell  you  I  am 
ready,  but  we  must  not  do  anything 
hurriedly  or  in  a  confused  manner.  I  give 
you  a  few  hours  to  deliberate,  and  aKftin 

tell  you  that  I  am  ready "  {The  vfUnese 

then  looked  at  his  note)    The  people  8ei>a- 
rated. 

Can  you  state  at  all  what  was  the 
appearance  of  the  crowd  when  those 
speeches  were  madeP — They  appeared 
terribly  excited. 

Were  you  apprehensive 

Whiteside:  1  object  to  a  polioeman's 
apprehension  being  made  evidence  against 
the  prisoner. 

8cott:  Very  well. 

Cross-examined  by  Whiteside. 

This  is  your  note.  On  your  oath,  was 
that  paper  written  in  your  hand  P — It  was 
written  since  I  came  to  Clonmel ;  I 
wrote  this  from  the  notes  from  which  mj 
informations  were  taken. 

Did  you  not  give  us  to  understand  that 
the  paper  you  spoke  of  was  the  original 
note  P  You  told  the  jury  that  was  a  copy  P 
— This  is  a  true  copy  of  the  informations 
lodged  by  me. 

Whiteside:  I  warn  the  Ci%)wn,  I  will 
not  allow  another  paper  to  be  referred  to. 
If  it  was  a  five-shilling  action  he  would 
not  be  allowed  to  refresh  l^is  memory  in 
that  way. 

BiiACKSURNK,  L.C.J. :  We  never  heard  a 
word  of  the  original  document,  or  whether 
it  was  a  copy  of  the  document. 

Whiteside:  On  what  day  did  you  make 
the  note;  it  is  "  last  past"  on  this  thing P 
— Immediately  after  the  meeting  separ- 
ated ;  on  the  same  day  it  separated. 

Why  do  you  call  that  the  "  24th  of  July 
last  past"P — I  know  it;  I  might  have 
made  a  mistake. 

Are  you  in  the  habit  of  reporting  P>— 
Never. 
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WhUeiide  (lifter  reading  the  information 
aworn  by  the  witness  before  Major  Jonea 
on  July  26th)  :  About  "  the  French  fire- 
ship,"  ••  the  bloody  or  perjured  judges," 
or  "  the  packed  jury,"  there  is  not  a  word. 
Now  I  have  done  with  you. 

Be-ezamined  by  Scott 
How  came  you  not  to  mention  itiything 
about  the  packed  jories  or  the  French  ship 
before?— K  Mr.  Jones  has  a  recollection, 
I  can  recollect  mentioning  the  words 
French  fire-ship  to  him. 

John  HamiUon — Examined  by  Lynch. 

Confirmed  the  last  witness.  I  heard 
Mr.  O'Brien  speak.  I  wrote  on  a  piece  of 
waste  paper  some  sentences  of  the  speech 
to  draw  my  attention  to  it.  I  then  wrote 
the  original  information.  These  notes 
are  taken  from  it.  The  information  was 
prepared  about  an  hour  after  the  speech 
m  the  police  barrack.  I  can  state  the 
purjwrt  of  Mr.  O'Brien's  speech  without 
looking  at  my  notes.  He  said  to  the 
effect : 

<*  I  am  Buiprised  to  see  so  many  here  this  daj, 
I  being  entirely  unexpected  by  you.  I  doubt 
not  of  the  enthusiasm  of  your  cheem,  but  the 
way  I  will  now  test  jour  courage  is  by  calling 
you  at  once  to  the  field.  Are  you  ready  to 
accompany  me  there  ?  I  am  about  to  be  made 
the  Tictim  of  English  vengeance,  but  wUl  you 
permit  it?  In  times  gone  by,  if  any  of  my 
blood  were  about  to  be  seized  on,  they  would 
have  stout  hearts  and  strong  arms  to  support 
them.  Does  the  same  spirit  that  animated 
yuur  ancestors  predominate  in  you  ?  Are  your 
hearts  stout  and  your  arms  nerved  to  stand  by 
me  in  the  coming  strufrgle?  I  saw  one  of 
Ireland's  bravest  sons  thrown  into  a  felon's 
cave  and  transported  by  the  basest  machina- 
tions that  ever  disjn^ced  the  meanest  trickster. 
And  not  content  ^-ith  that,  they  have  seized  on 
five  more  and  thrown  them  into  the  same  place. 
But  will  you  acquiesce  in  their  design?  No. 
If  yoa  are  ready,  I  for  one  am  ready  lo  strike 
the  blow  for  their  and  their  country's  freedom. 
When  I  first  advocated  your  cause,  1  did  so 
without  any  design  to  aggrandize  myself;  on 
the  contrary,  I  have  sacrificed  the  dearest  ties 
and  family  connexions  in  the  common  cause  of 
the  country,  for  which  I  am  now  ready,  if 
necessary,  to  sacrifice  my  life." 

I  made  a  similar  information  about  Mr. 
Meagher's  speech.  Mr.  Meagher  com- 
menced by  saying : 

"Men  of  Carrick,  when  I  visited  you  last 
Sunday  week  I  did  not  expect  to  see  you  again 
so  soon ;  bot  the  base  and  bloody  Government 
of  England  have  made  another  step  in  their 
n-ork  m  destruction.  For  every  step  they  make 
I  will  make  another,  until  I  meet  them  face  to 
fiace.  Are  you  ready  to  stand  before  the  mili- 
tary? When  I  visited  you  last  I  came  on 
bnnneas;  bat  now  X  come  on  Grovemment 
bosinu^B.    That  Government  has  trampled  on 


all  law,  that  Grovemment  has  refused  to  give  us 
law ;  but  now  we  are  prepared  to  give  that 
Government  no  law." 
Proceed. — Shall  I  refer  to  my  notes  P 
Is  there  any  other  portion  of  the  speech 
that  you  can  remember  without  reference 
to  your  notes  ? — I  should  rather  refer  to 
them  now ;  it  is  rather  long ;  my  notes  in 
Mr.  Meagher's  case  are  rather  long. 

Whiteside:  There  is  no  instance  of  a 
witness  refeiring  to  his  own  informations 
and  speaking  them;  that  is  what  Mr* 
Lynch  has  said. 

Blacrbubne,  L.O.J. :  The  information 
was  drawn  up  by  himself,  in  his  own 
handwriting,  an  hour  after  the  trans- 
action occurred. 

Lynch:  It  is  not  as  an  information,  but 
as  a  note  in  his  own  handwriting.  (To  the 
witness:)  Now,  looking  to  that  to  refresh 
your  memory,  tell  us  anything  further  that 
Mr.  Meagher  said  on  that  occasion. — He 
said; 

<*  With  packed  juries  and  bloody  judges  they 
had  prosecuted  the  bravest  of  Ireland's  ^'oung 
citizens  with  a  demon  vengeance.  What  we 
are  about  to  do  re<)uires  a  few  hours'  delibera- 
tion. We  must  not  be  carried  away  by  the 
enthusiasm  of  our  feelings.  To  make  our  ship 
sail  steadily  we  must  have  ballast.  We  must 
have  stout  hearts  to  man  her,  and  steady  bands 
at  the  helm.  Now  is  the  time  to  strike  the  blow 
to  make  Ireland  for  her  lovely  sons.  I  am 
ready  with  those  stout  hearts  and  strong  arms 
to  strike  that  blow.  If  we  fall,  we  shall  sink 
like  the  fire-ship  of  the  French  republic  which 
sank  from  view  with  one  cry  of  *  Long  live  the 
Republic ! '  which  arose  to  the  hearing  of 
generations  then  unborn.  There  are  many  of 
you  here  who  have  children,  who,  if  you  fall, 
will  rise  in  thirty  years  to  come  to  avenge  the 
bloody  graves  of  their  fathers.  What  care  I 
for  all  their  force  ?  They  may  threaten  us  with 
death ;  they  may  tear  from  us  our  lives ;  more 
they  cannot  do,  for  they  have  already  deprived 
us  of  all  else  besides.  Death  is  the  worst  they 
can  inflict.  Death  is  the  utmost  bounds  of  their 
threats.  They  are  {igain  renewing  the  bloody 
deeds  of  '98.  Then,  too,  we  had  men  of  talent 
of  the  country  to  stand  by  us ;  then,  too,  they 
prosecuted  those  talented  men  ;  then,  too,  they 
had  packed  juries  and  bloody  judges ;  then  tliey 
had  a  suspension  of  the  Habeas  Corpus  Act. 
Then  the  judges,  who,  with  folded  arms,  pre* 
sided  over  those  scenes,  red  with  the  blood  of 
their  victmis,  retired  to  their  festivities  with  the 
satisfaction  of  having  done  their  duty  to  their 
(iovernment.  But  1  tell  them,  that  the  time  is 
now  come  when  the  mown  down  grass  shall 
spring  again ;  and  here  it  is  I  tell  them,  that 
that  grass  which  I  now  see  grow  here  this  day 
beneath  me,  shall  rise  in  one  rapid  sway  and  bury 
beneath  its  overwhelming  growth  the  destroyers 
of  our  lovely  island." 

Cross-examined  by  Fitzgerald. 
As  I  understand  you,  the  notes  you  took 
were  taken  after  the  speeches  were  over  P 
—Yes. 
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It  was  out  of  those  notes,  whatever  they 
were,  that  you  formed  the  information  ? 
—Yes. 

Who  was  present  when  yon  wrote  out 
yonr  information? — There  were  several 
other  policemen  present ;  they  were  back- 
wards and  forwards  in  my  room  when  I 
was  writing. 

You  learnt  this  off  by  heart  ? — Part  of  it 
I  did. 

That  is,  you  learnt  Mr.  O^Brien's 
speech  P — I  did. 

Mr.  Meagher's  you  did  not;  Mr. 
Meagher's  trial  was  not  to  be  on  to-day  P 
— That  was  not  the  reason. 

You  knew  it  P— I  did,  of  course. 

Monday,  October  2,  1848. 

Oharlea  Vernon,  Registrar  of  News- 
papers, deposed  that  he  believed  a  letter 
produced  was  in  the  handwriting  of 
CharUe  Oavan  Duffy, 

In  cross-examination,  he  stated  that  he 
believed  Duffy  had  been  in  prison  from 
about  July  8th. 

Timothy  O'Sullivan — Examined  by  the 
AtUymey-OeneraL 

Of  MuUinahone,  co.  Tipperary.  Spoke 
to  seeing  the  prisoner  at  Mullinahone  on 
Tuesday,  July  25,  about  twelve  or  one 
o'clock.  There  was  another  gentleman 
with  him.  I  heard  his  name  was  Dillon. 
1  saw  Mr.  O'Brien  speaking  to  the 
Mullinahone  dub.  I  could  not  hear 
what  he  said.  He  remained  in  the  street 
about  two  hours.  He  moved  along  the 
street,  llie  number  of  people  increased. 
He  then  went  tiowards  Mr.  Kickham'e, 
at  the  end  part  of  the  town.  T  saw  him 
speak  to  Mr.  CahiJl,  the  priest. 

Mr.  Cahill  said  that  bis  proceedings 
were  very  wrong,  and  that  he  was  tee- 
totally  (mc)  aj?ainst  him.  Mr.  O'Brien 
went  into  Mr.  Wright's  house  and  remained 
there  an  hour  or  half  an  hour.  I  saw  him 
come  out  of  Wright's  about  two.  There 
were  about  two  hundred  and  fifty  people 
there.  He  stood  upon  the  wall  outside  at 
Mr.  Wright* s,  and  addressed  a  number  of 
people,  and  said  now  was  the  time  for 
them  to  seek  for  their  rights ;  that  the 
Government  was  very  near  a  change  ; 
that  there  was  a  warrant  against  himself, 
and  that  he  hoped  the  people  would  not 
let  him  be  arrested ;  and  tney  said  they 
would  not;  that  Irishmen  could  hold 
their  own  places.,  and  their  own  govern- 
ment and  situations,  in  place  of  Enrlish- 
men.  He  spoke  a  good  deal  on  the  so  oject, 
but  I  do  not  recollect  it.  Mr.  Dillon  also  \ 
spoke  for  about  half-an-hour,  but  I  cannot  i 
recollect  it.  i 

Mr.  O'Brien  went  into  Wright's,  and  1 
came  out  about  three  or  four  o'clock,  I 
about  an  hour  and  a  half  after  the  speech-  1 
ing.    I  saw  him  marching  throngn  the  ' 


streets,  through  the  town.  About  200 
persons  walked  with  him.  Two  deep 
they  walked.  They  returned  in  about  A 
quarter  of  an  hour. 

Did  be  leave  Wrights  again  that 
evening  P — Not  till  after  dusk. 

Were  there  many  people  about  the  place 
at  that  time  P — There  were  hundreds  of 
persons^ 

What  did  Mr.  O'Brien  say  or  do  when 
he  came  out  when  it  was  dask,  as  you  say  P 
— He  told  them  all  to  get  their  arms,  that 
he  might  see  the  strength  of  them. 

Did  you  see  arms  either  with  Mr.  0*Brien 
himself,  or  with  any  of  the  people  P — I  did. 

Did  you  see  any  arms  with  Mr.  O'Brien 
himself  P — I  did.  He  had  a  pistol  in  hia 
left  side  ;  it  was  exposed  out. 

Had  any  of  the  other  people  arms  at 
that  timep — They  had  all  sorts  of  arms 
and  weapons ;  I  think  about  200. 

What  description  of  arms  P  —  Guns, 
pikes,  and  old  swords,  pitchforks  and 
scythes. 

What  did  you  see  them  do  at  that  time  P 
— They  marched  through  the  street. 

Were  there  many  people  unarmed 
among  them  P — There  were  numbers. 

Was  Mr.  O'Brien  with  them  p — He  was. 

What  part  of  the  town  did  they  march 
through  P — They  marched  down  Carrick- 
street;  they  marched  up  Fethard-street 
and  Chapel-street,  and  then  went  up  to 
meet  the  main  body  at  Wright's,  and 
halted  them  there. 

How  many  were  in  the  main  body,  do 
you  suppose  P — The  main  body  was  five  or 
six  thousand. 

When  you  talk  of  the  arms,  describe 
which  of  the  two  bodies,  or  whether  both 
of  them,  or  one  of  them,  were  armed  P — 
The  entire,  when  they  met,  were  armed. 

You  said  just  now  that  there  were  a 
good  many  of  the  people  unarmed? — 
Yes. 

Did  the  armed  people  and  the  unarmed 
people  march  together,  or  was  there  any 
separation  of  them  p— Thero  was^  in  the 
latter  end. 

Now,  describe  what  took  place  about 
this  separation  that  you  speak  of  P — Mr. 
O'Brien  desired  that  none  should  fall  into 
the  ranks  but  such  as  had  arms, 

MooBE,  J. :  This  was  when  the  two 
bodies  joined  at  Wright's  t — ^Yes,  my  lord, 

AUom&y-Qeneral :  Did  they  do  as  Mr. 
O'Brien  desired  them ;  was  there  any 
separation  made  at  the  time? — ^Yes;  I 
think  some  of  them  went  away;  I  saw 
some  of  the  unarmed  going  ofi*. 

How  long  did  this  party  of  armed  men 
continue  in  the  street  that  night  P— I 
think  all  the  night,  mostly — ^the  most  of 
the  night. 

Did  you  remark  Wrighi*$  house  thai 
night  P— Yes. 


Digitized  by 


Google 


141] 


The  Queen  agavnat  Smith  O'Brien,  1848. 


[142 


Were  there  aoy  armed  people  about 
that  house  P-rThere  were. 

What  were  the  armed  people  doing  P — 
They  were  gnarding  the  place ;  he  ordered 
them  to  guard  himself. 

Did  you  hear  him  giye  these  directions  ? 


A  Juror :  Did  Mr.  0*Bri€n  say  for  what 
piurpoBe  he  was  to  be  guarded  P — That  he 
might  not  be  arrested. 

I  saw  Mr.  G'Stieth  the  next  morning 
between  seven  and  eight.  I  saw  him  going 
into  the  police  barrack.  Two  persons  were 
with  him.  I  understand  they  were  named 
hig  body-gnard.  One  was  0*Donokoe,  I 
heard;  and  the  other  8tevens(a).  Mr. 
O'Brien  had  a  pike  in  his  band,  and  a  cap 
-on  him  with  a  gold  band  or  list.  The  two 
X>erBons  with  him  were  armed.  One  had  a 
double-barrelled  gun ;  and  the  other  had, 
I  think  it  was,  a  fowling  piece. 

Mr.  O'Brien  addressed  about  two  hun- 
dred people  the  same  morning  at  Wright's, 
I  saw  a  number  of  pikes  and  guns.  Ho 
left  abont  eleven  or  twelve.  I  did  not  see 
him  leave,  I  saw  the  people  leave ;  most 
of  them  went  towards  J^allingany,  five  or 
six  miles  off.  They  marched  with  pikes, 
I  saw  Mr.  O'Brien  the  next  day,  Thursday, 
about  twelve  or  one,  coming  into  MuUin- 
ahone  from  Ballingarry,  leskding  a  body  of 
armed  men,  with  a  pike  on  his  shoulder, 
and  a  cap  on,  in  front  of  them.  He  was 
walking.  There  were  about  250  in  the  main 
body,  llkere  was  an  advanced  guard  of 
about  twenty  or  thirty  men.  He  was  with 
the  main  body.  The  advanced  party 
were  armed  and  led  by  a  man  on  horse- 
back with  Ihe  appearance  of  a  gentleman. 
He  had  a  pistol  and  a  short  sword,  and 
a  belt  round  his  waist,  with  a  small 
sword  and  a  dagger  to  it,  O^Dmiohoe 
and  Stevens,  armed  as  the  day  before, 
were  with  Mr.  O'Brien  at  the  head  of  the 
-main  body.  The  main  body  was  coming 
four  deep.  The  men  leading  the  advanced 
gnnrd  halted  them  at  a  baker's  place  in 
Garrick-street,  and  ordered  some  bread. 
The  main  body  came  up,  and  halted  at  the 
same  place.  I  did  not  go  near  enough  to 
hear  what  they  were  say  inc. 

A  Jwror :  Did  you  hear  the  leader  of  the 
advanced  party  order  bread  P — No,  but  I 
-saw  him  getting  it. 

A  Juror :  Did  yon  hear  who  ordered  it  P 
The  man  on  horseback. 

Do  yon  know  whether  he  paid  for  it  P — 
I  cannot  say. 

Was  it  eaten  on  the  snot  P— Yes ;  they 
halted  in  the  street,  and  it  was  divided 
among  them. 
What  did  they  do  after  they  got  the 


id)  James  Stevens,  afterwards  Head  Centre 
of  the  Irish  BepabHcan  Brotherhood  during  the 
Ifeaian  movement. 


bread  P^They  broke  out  of  ranks  in  the 
course  of  time,  and  went  about  the  street. 

Were  there  any  shots  fired  P — There 
were. 

)/Vepe  there  many P— There  were;  the 
persons  who  were  in  the  main  guard  in 
front — the  persons  marching  with  Mr. 
Smith  0*Brien,  fired  shots  when  they  dis- 
persed from  him. 

Was  Mr.  Smith  O'Brien  with  the  per- 
sons who  fired  the  shots  P — ^No,  he  had  left 
the  town  at  the  time. 

Was  there  any  ringing  of  bells  at  all 
during  any  portion  of  these  transactions  P 
— There  was  the  first  evening,  and  upon 
Thursday  they  rang  the  bells  twice,  Tney 
rang  the  first  day. 

Did  you  remark  any  fires  lighted  about  P 
— Yes,  they  were  the  first  evening. 

Where  P — Bound  the  place ;  in  the  street, 
some  of  them. 

Were  there  any  in  the  country  about  P 
There  were,  on  Sleivenamon  and  the  sur- 
rounding hills  and  places. 

Can  you  say  about  how  many  P — I  did 
not  count  them ;  about  ten  or  twenty  of 
them  s  I  noticed  about  ten  or  twenty  of 
them. 

Cross-examined  by  Whiteside. 

Now,  upon  your  oath,  was  not  the  bread 
bought  at  Gonway*s  f — ^Yes,  I  think  it  was. 

Was  anybody  shot  in  the  town  P— No, 
not  in  my  hearing. 

The  night  Mr.  O'Brien  went  in  yoU 
heard  him  say  he  wished  to  be  protected 
from  being  arrested  P — ^Yes. 

And  there  was  a  guard  put  on  the  house 
during  the  night  P — Yes. 

Does  your  memory  improve  by  lapse  of 
time ;  you  have  talked  of  five  thousand 
men  P — Yes. 

Was  that  the  number  you  originally 
fixed  upon,  or  was  it  three  hundred  P — No, 
sir. 

About  what  time  was  there  five  thousand 
men  P — About  nightfall. 

You  are  able  to  reckon  them  in  the 
dark ;  you  see,  like  the  cats,  best  at  night  P 
— As  near  as  I  could  guess. 

Were  you  in  the  police  P — Yes. 

What  were  you  dismissed  for  P — I  was 
not  dismissed  at  all.  I  was  not  charged 
with  opening  a  despatch-box,  or  putting 
a  document  into  the  box.    I  resigned. 

Like  a  well-bred  dog  when  he  is  about 
to  be  kicked  down  stairs,  you  resigned; 
was  that  so  P — No. 

Do  you  swear  you  left  the  police  force 
without  having  been  guilty  of  any  impro- 
priety P— I  do. 

David  WiUdams — Examined  by  the 
SoUoUoT'  OenercU. 

Head  constable  at  MuUinahone.  Con* 
firmed  the  last  witness.  I  saw  Mr.  0*Bri6n 
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ftddressing  about  two  hundred  people  on 
Tuesday  evening.  He  had  a  pistol  ex- 
posed in  his  left  breast.  I  heard  him  say 
that  a  warrant  was  issued  for  his  arrest, 
and  if  taken  he  thought  he  would  be 
hanged.  He  said  he  was  anxious  to  ascer- 
tain from  the  people,  was  it  their  wish  that 
he  should  surrender  himself;  if  not,  he 
was  prepared  to  resist  any  attempt  that 
might  be  made  to  arrest  him. 

Did  he  observe  you,  are  you  able  to  say  ? 
— I  am  sure  he  did. 

Why  P — Because  he  said  he  had  no 
anxiety  to  shoot  a  policeman. 

Any  thing  further? — That  they  were 
persons  he  had  a  very  great  respect  for, 
and  that  he  wished  the  people  to  treat 
them  with  every  degree  of  kindness  and 
civility;  in  fact,  to  treat  them  as  brothers 
until  they  should  prove  themselves  the 
contrary,  and  then  to  meet  them  openly, 
but  bv  no  means  to  take  advantage  of  them. 

Did  he  follow  that  up  with  any  other 
observation  ? — He  spoke  something  about 
another  form  of  government  in  less  than 
six  weeks;  he  said  that  there  would  be 
another  form  of  government  in  less  than 
six  weeks. 

Whiieside:  Are  you  sure  of  this? — I 
am.     That  is  not  in  my  information. 

Solicitor' Oeneral :  After  that  did  he  say 
anything? — Yes,  he  followed  up  that 
expression  by  saying  that  all  the  vacancies 
would  be  filled  up  by  Irishmen.  I  do  not 
recollect  anything  more. 

Was  there  anybody  with  Mr.  O'Brym 
at  this  time  ?'^Dillon  was  there.  He  had 
a  sash  that  he  wore  across  his  breast — a 
plaid  round  the  left  shoulder.  There  was 
a  considerable  number  of  persons  in  town 
that  night.  I  saw  pikes  and  pitchforks, 
and  some  had  sticks  with  spears,  and  some 
had  sticks  with  nothing  on  the  top  of 
them,  and  some  had  firearms.  I  think 
during  the  night  I  could  not  have  seen 
less  than  2,000  persons. 

Were  you  in  the  barrack  at  the  time 
you  made  this  observation  about  the 
number  of  persons  you  saw  ? — I  was.  I 
was  up  all  night  in  the  barrack.  From 
the  great  number  of  persons  I  saw,  and 
the  shots  that  were  firing,  I  was  appre- 
hensive that  an  attack  might  be  made  on 
the  barrack. 

On  "Wednesday  morning  Mr.  O'Brien 
came  up  to  the  barrack.  He  had  a  dark 
outside  coat  and  a  cloth  cap,  and  there 
was  a  gold  band  about  the  body  of  it,  and 
about  the  peak,  somewhat  like  a  military 
officer's  cap.  He  had  a  stick  with  a  spear 
on  it  in  his  left  hand,  and  a  pistol  in  his 
right.  I  nerceived  three  pistols  in  the 
breast  of  his  coat.  He  was  accompanied 
by  a  young  man,  who  had  a  double- 
barrelled  gun  and  a  stick  ;  and  by  an  elder 
man,  O'DonoTioe,  who  had  a  gun 


Did  he  address  you  P— He  did.  Ho  said 
he  wanted  our  arms.  **  I  wiyit  your  arms." 
I  said  I  could  not  comply  with  his  re- 
quest ;  that  we  could  only  part  with  the 
arms  with  our  lives. 

What  did  be  say  ?— He  asked  me  did  I 

not  see  the  display  last  night.  I  ^aid  I  did. 

He  said  that  a  barrack  where  five  hundred 

'  men  were  was  to  be  attacked  that  day. 

'  He  said  it  would  be  better  to  give  up  the 

'  arms  and  go  with  him  to  Callan,  **  and  I 

!  will  place  you  under  pay."    I  don't  recol- 

I  lect  whether  he  spoke  in  the  singular  or 

'plural  number.     I    said,  **I  would    be 

unworthy  the  name  of  an  Irishman  if  I 

gave  up  my  arms." 

Did  he  make  any  further  observation  ? 
— He  said  he  would  give  an  hour  to  con- 
sider, and  that  within  that  time  he 
would  have  five  hundred  men,  and  that 
resistance  would  be  useless.  He  then 
left. 

In  about  five  or  six  minutes  after  that 
I  left  the  barrack.  I  marched  the  party 
out,  and  afterwards  left  MuUinahone  about 
twelve  o'clock.  I  went  to  Cashel,  pur- 
suant to  orders  previously  received. 

Cross-examined  by  Fitzgerald, 

What  is  the  greatest  number  that  you 
ever  knew  in  any  police  station  ?  —Thirty, 
perhaps;  but  the  number  varies  according 
to  the  importance  of  the  station,  and 
district,  and  the  duties  to  be  performed 
in  it. 

At  what  time  did  Mr.  0*Brien  leave  the 
police  barrack? — His  stay  there  was  not 
more  than  two  minutes  I  think. 

You  say  you  left  the  town  about  twelve 
o'clock ;  what  were  you  doing  till  then  ? 
— I  marched  the  men  out  of  the  barrack 
within  six  or  seven  minutes  after  Mr. 
0  Brien*8  visit  to  it ;  and  eighty  or  ninety 
yards  from  the  barrack  we  met  Mr.  CoT' 
coran,  the  parish  priest,  and  he  said 

Don't  tell  us  what  he  said. 

I      A  Juror :  What  was  the  description  of 

I  the  stick— one  man  has  called  it  a  pike  P 

I  — It  was  something    like  one  of  those 

watchmen's  sticks ;  the  spear  was  down 

on  the  ground,  and  he  hela  it  that  way  in 

his  hand  [describing  it). 

Was  this  a  manufactured,  armed  wslk- 
ing-atick,  or  did  it  appear  to  you  got  up 
for  the  occasion  P — It  was  not  an  armed 
walking-stick. 

It  was  not  one  of  those  sticks  that  you 
could  slip  out  the  spike  from  P— I  cannot 
describe  it. 

Prisoner :  Don't  you  know  it  was  not, 
sir? 

Wliiteside:  Now,  Mr.  O'Brien,  pray  be 
quiet. 

Witness :  From  the  way  he  used  it,  it 
might  have  been  used  as  a  walking-stick. 
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A  Juror :  Was  it  longer  P— It  was  about 
three  feet  and  a  half  or  four  feet  long. 

Was  it  similar  to  the  pikes  the  watch- 
men have  here  in  this  town  ? — The  handle 
of  it. 

And  the  pike  P — ^No. 

Another  Juror:  Of  what  kind  was  that 
sash  ? — It  was  a  plaid  sash  which  I  have 
seen  worn  by  gentlemen  frequently. 

You  mean  that  it  was  a  kind  of  shawl 
— a  Scotch  shawl?— Yes,  it  was  one  of 
that  description. 

When  Mr.  O'Brien  and  these  two  per- 
sons went  into  the  barrack,  were  there 
any  armed  men  outside  the  barrack  P — 
.  There  was  not.  There  was  no  one  came 
into  the  barrack  but  two.  There  were 
yery  few  people  in  the  street. 

Neither  of  these  two  persons  nor  Mr. 
O'Brien  stated  to  you  for  what  purpose 
they  wanted  the  arms  P — They  did  not. 

Had  the  other  persons  pikes  alsoP — 
They  had  not. 

Francis  Wiggins,  police  constable,  con- 
firmed the  last  wiioiess. 

Cross-examined  by  Whiteside. 

You  represent  that  Mr.  O'Brien  had 
three  pistols  ?— Four :  on©  in  his  hand, 
and  three  in  the  breast  pocket  of  his  coat. 

He  had  not  one  in  his  month  P — No. 

Yon  were  in  the  barrack  the  whole  of 
the  night  before  P — Yes. 

Can  yon  see  through  a  stone  wall  P — No. 

You  say  there  were  about  two  thousand 
men  in  the  town  P — ^Yes. 

You  neyer  left  the  barrack  at  all  P— Not 
that  night. 

Mr.  O'Brien  slept  there,  I  suppose  P — ^I 
don't  know. 

You  saw  him  in  the  morning,  very  early. 
Did  he  present  the  pike  you  saw  at  you  P 
— ^No. 

Was  it  a  walking-stick  p— It  was  not, 
indeed. 

Was  it  like  a  walking-stick  P — It  was  not. 

It  was  a  regular  pike  ;  was  it  not  P — It 
was  a  regular  spear,  or  pike. 

A  Juror :  You  said  Mr.  0*Brien  had  a 
oapon  P— Yes- 

nhiteside:  Did  you  erer  see  Mr. 
O'Connell  in  this  country  P— I  did. 

Was  it  much  the  same  kind  of  cap  that 
you  have  seen  him  wear  P — It  was. 

A  Juror:  Was  there  any  military  em- 
blem on  it  P — There  was  a  gold  band. 

Any  thing  besides  the  gold  band  P — No- 
thing— except  the  peak  of  it  was  bound 
with  gold. 

Was  it  any  thing  like  a  gentleman's 
trayelling  cap  P  Have  you  ever  seen  such 
caps  on  gentlemen  travelling P— No. 

Michael  Tb&^n— Examined  by  Bausse. 
Carman   in   the    employment  of  Mr. 
Thomas  Kickham  at  Mullinahone. 


I  drove  two  gentlemanly-looking  men 
towards  Oarrick-on-Sair.  Tcannot  remem- 
ber the  date.  About  four  miles  from  Mal- 
linahone,  at  Nine-mile  House,  we  met  a 
man  on  horseback  coming  from  Carrick. 
The  gentlemen  got  off  the  car  and  talked 
to  him,  not  for  very  long.  I  then  drove 
them  back  to  Mullinahone,  and  after  feed- 
ing the  horse  drove  them  to  Ballingarry, 
about  six  miles.  About  a  mile  from  Bal- 
lingarry we  met  some  hundreds  going 
towards  Ballingarry. 

Did  you  see  whether  any  of  these  per- 
sons were  armed  or  not  p — Yes,  with  pikes 
and  sticks. 

With  any  firearms  P— I  did  not  see 
them.  At  Ballingarry  the  two  gentlemen 
got  off,  and  went  into  the  crowd. 

Do  yoa  know  Mr.  O'Brien  f — No. 

Turn  about  and  see  if  you  see  any  one 
of  the  gentlemen  you  saw  that  day  P — No. 

I  am  not  telling  you  to  look  at  the  back 
of  the  court-house.  Just  look  in  the  dock 
before  you.  -I  never  saw  that  man  to  my 
knowledge. 

Whom  do  you  say  you  never  saw  to  your 
knowledge  p 

Whiteside:  I  beg  pardon.  This  is  a 
witness  on  the  part  of  the  prosecution. 
My  friend  has  asked  a  question,  and  the 
witness  has  answered,  and  he  has  no  right 
to  press  the  question  in  this  manner. 

Blackburne,  L.C.J. :  You  cannot  ask 
him,  Mr.  Sa^sse. 

Samse:  He  never  saw  the  man  before 
to  his  knowledge ;  I  therefore  ask  him 
what  man.  (To  Witness :)  Is  it  before  that 
day,  or  before  this  day,  you  never  saw  this 
man  P — I  never  saw  the  man  to  my  know- 
ledge at  all. 

What  man  P— This  man  here  ('pointing 
to  the  prisoner). 

Not  cross-examined. 


William  j^^an— Examined  by  Lynch. 

Steward  to  the  out-door  relief  works  in 
Ballingarry.  Spoke  to  seeing  the  prisoner, 
about  two  or  three  days  before  the  fight 
at  the  Commons,  coming  up  the  street  at 
Ballingarry  in  the  direction  from  Mullina- 
hone. There  were  people  with  him.  I  eaw 
no  arms  then.  I  could  not  say  exactly 
whether  Mr.  O'Brien  bad  any  armn  or 
not;  there  was  a  pistol,  or  something 
like  it,  in  his  breast.  He  said  he  was 
in  dread  of  being  arrested  or  taken,  or 
a  warrant,  or  something  against  him, 
and  he  wanted  to  know  whether  the  people 
would  stand  to  him  in  case  he  was  ar- 
rested. I  could  not  catch  much  else  that 
he  said.  He  said  a  good  deal  more,  but  I 
did  not  understand  it.  Mr.  Dillon  also 
spoke.  I  cannot  recollect  what  he  said, 
not  safely.    Hr.  O'Brien  and  the  people 
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went  into  the  chapel>Tard.  He  said'  he 
wanted  so  many  of  the  people  for  the 
night  to  gaard  him.  He  did  not  say 
exactly  how  many,  bnt  I  believe  there 
were  twenty,  or  thereabonts. 

Were  those  twenty  people  that  yon  saw 
armed  ? — I  was  told  so. 

Did  yon  see  them  P — No, 

Did  yon  see  any  armed  people  on  that 
occasion  P— Why,  I  did  not  stop  with  them 
at  all. 

Did  you  see  any  armed  people  on  that 
occasion  of  Mr.  O'Brien  going  into  the 
chapel-yard  P — I  could  not  say  ;  they 
might  be  armed,  for  what  I  know,  among 
the  crowd,  but  I  took  no  notice. 

Blackbubne,  L.C.J. :  Yon  cannot  press 
that  any  further. 

John  Kavanagh — ^Ezamined  by  the 
Attorney-  General. 

In  the  linen  and  woollen  business  at 
Ballingarry.  Declared  himself  unable  to 
identify  the  prisoner.  Spoke  to  five  or 
six  men  coming  to  his  house  about  five  or 
six  on  Wednesday,  July  26. 

Did  you  go  in  and  out  of  the  room  in 
which  they  were  P — I  went  up  at  one  time 
in  the  evening. 

What  brought  you  up  stairs  P — I  took  a 
run  up  to  see  in  what  wav  they  were,  and 
I  saw  one  lying  here  ana  one  lying  there 
outside  the  bed-clothes,  nnd  the  rest  were 
standing.  I  don't  know  whether  one  was 
sitting  or  not. 

You  were  not  speaking  to  these  gentle- 
men at  all  P — ^No,  I  tamed  back  again. 

Did  they  eat  or  drink  ^ny  thing  in  your 
house  that  night  before  they  went  to  bed  P 
— I  should  think  they  did;  there  was  a 
dinner  prepared. 

Who  prepared  the  dinner  for  them  P — 
Mywife  and  servant-maid. 

What  had  those  gentlemen  for  dinner  p 
—They  had  some  pork  steaks,  and  mutton 
chops. 

Beef  steaks,  perhaps  P — Perhaps  so. 

Who  provided  the  dinner  P — The  mis- 
tress did. 

It  was  broad  daylight  when  they  came  P 
—Yes. 

How  long  did  they  remain  in  vour  shop 
before  they  went  up  stairs  P — ^ot  a  mo- 
ment ;  they  just  walked  in. 

They  did  not  tell  you  what  brought 
them  P— No. 

They  merely  came  in  and  took  posses- 
sion of  your  hoase  P — ^Yes. 

And  went  up  stairs  P — Yes. 

Were  they  in  and  out  of  the  house 
during  the  evening  P— Not  that  I  saw. 

Whiteeide:  I  submit  the  Attomey-Oene- 
ral  is  not  examining  this  witness  in  a 
Tegular  way.  He  says  they  went  in  and 
took  possession  of  his  house. 


Attorney- General :  1  ask  is  that  the  ftbct  P 
(To  the  witness) :  They  went  in  and  took 
possession  of  your  house  without  asking 
you  anything  about  itP — One  man  said, 
I  will  be  your  guest  for  the  night. 

Whiteside :  I  object.  Every  thing  that 
is  said  by  five  men  is  not  evidence  against 
Mr.  0*Brien, 

Blacrburne,  L.C.J,  (addressing  ike 
jury) :  As  far  as  any  declaration  made  by 
those  persons  is  concerned,  do  not  take  it 
down ;  it  is  not  evidence. 

Atiorn&y-Gen&ral :  Do  you  know  the 
gentleman  or  person  who  said  he  would 
be  your  guest  for  the  night  P — ^No. 

You  would  not  know  him  again  P — 
I  think  not,  for  I  was  in  a  great  agitation 
at  the  time.  Their  saying  they  would 
come  into  my  place  frightened  me. 

Did  you  see  any  arms? — ^Not  at  that 
time. 

Did  you  in  the  course  of  the  evening? 
—I  did. 

Where  P — ^In  one  man's  hand. 

What  sort  of  arms  P— It  appeared  like  a 
gun. 

Did  you  ever  see  a  gun  in  your  life  P— 
I  did. 

When  you  say  it  appeared  like  agnn, 
do  you  mean  to  say  it  was  a  ^un  P — ^Yes. 

Did  those  gentlemen  remam  the  whole 
of  the  evening  in  this  room,  or  were  they 
in  and  out  about  the  house,  or  did  they 
leave  the  house  P— One  used  to  go  out  at 
one  time,  and  another  at  another  time. 

Was  it  through  the  shop  P — ^Yes. 

And  you  were  in  the  shop  P — ^Yoa. 

Would  you  know  any  of  the  gentlemen 
who  were  going  in  and  out  of  your  shop 
that  evening? — I  don't  know  till  I  see 
them.  I  shut  up  the  shop  myself  that 
night.  I  did  not  see  any  people  about 
the  house  or  street. 

How  many  bed-rooms  are  there  in  your 
house  P — Two  bed -rooms  and  a  parlour. 

In  whose  bed-room  was  it  tne  gentle* 
man  slept  that  night ;  you  say  you  saw 
some  of  them  stretched  on  the  bed  P — ^In 
my  own. 

You  did  not  go  to  bed  that  night  P — No. 

Did  you  see  any  of  those  gentlemen  the 
next  morning  P — I  saw  them  walk  out. 

Leaving  your  house  P — Yes. 

About  what  hourP — Some  went  out  I 
think  at  a  very  early  hour. 

What  do  you  call  an  early  hour  P  Five 
or  six  o'clock  in  the  morning  P — Yes. 

Did  you  see  them  leave  your  house  P — 
Of  course  I  must  see  them;  I  was  in  the 
shop  and  I  saw  them  all  go  through-'-go 
out. 

About  what  hour  did  they  leave  yonr 
shop  that  dayp — Some  went  out  early, 
and  others  at  ten  and  eleven  o'clock. 

You  don't  know  whether  those  who 
went  out  returned  again  P — ^No. 
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WeU,  did  yon  erer  see  any  of  those 
gentlemen  again  P — I  don't  know. 

Do  yon  recollect  a  party  of  gentlemen 
coming  to  your  honse  on  the  day  after  P — 
I  do.  I  remember  two  or  three  gentlemen 
coming  to  my  house  the  next  Friday, 
before  the  row  at  the  Commons. 

Do  yon  know  whether  those  two  or 
three  were  two  or  three  of  those  who 
bad  been  with  you  on  the  evening  but  one 
before  P — ^I  don't  know. 

You  don't  know  whether  they  were  the 
same  or  different  P— I  don't  know. 

I  just  want  to  ask  you  a  question  din- 
tinctly ;  I  wish  you  to  give  a  distinct 
answer,  and  recollect  yourself,  whether 
those  gentlemen  who  returned  to  the 
house  on  Friday  evening  were  any  of  the 
same  party  who  had  been  at  your  house 
on  the  Wednesday  evening  P— i  think  not. 

Are  you  positive  P— I  am  not,  for  I  was 
in  great  agitation  at  the  time,  greatly 
conntsed  when  they  came,  to  see  that  they 
would  come  to  me  a  second  time. 

You  were  greatly  agitated  that  they 
should  come  to  you  a  second  time  P — Yes, 
that  people  should  come  to  me. 

The  witness  was  not  cross-examined. 

lat  Juror :  Why  were  you  agitated  the 
first  time  when  they  cameP — That  they 
should  come  into  my  place  at  alL 

You  did  not  know  them ;  did  you  think 
they  were  going  to  do  you  any  harm ; 
Vhy  were  you  agitated  p— That  they 
should  come  into  my  place  at  all ;  it  was 
not  a  house  of  accommodation. 

Did  you  ask  them  to  go  oat  again  P — 
2^0. 

2nd  Jwror:  Why  not  P  Would  you  allow 
Biz  men  to  go  into  jour  house  at  any 
period  and  sit  down,  without  any  remon- 
strance whatever  P— J  was  afraid. 

Of  what  P— That  they  might  do  any 
thing  to  me  or  the  mob  outside. 

l$t  Jwror :  Then  there  was  a  mob  out- 
side P — There  was. 

Was  the  mob  armed  P — I  don't  know. 

Did  you  understand,  on  your  oath,  the 
occasion  of  the  mob  outside  p— I  heard 
people  say  that  war  was  beginning.  . 

Whitende :  That  is  not  evidence  against 
.me  in  this  case.  With  great  submission 
to  the  jury,  that  is  not  evidence  against 
Mr.  O'Brien. 

Blackbubhe,  L.C.J. :  Gentlemen,  with 
respect  to  the  mob  causing  him  to  become 
agitated,  that  is  fair  enough ;  but  I  would 
advise  you  not  to  ask  him  what  he  heard 
about  the  mob,  till  you  see  whether  the 
prisoner  is  connected  with  it  or  not. 

Ifary  Egah — Examined  by  the  SoUcitor- 
Chneral. 

Maid^servant  to  the  last  witness.  Con- 
firmed his  evidence. 


Would  you  know  any  of  those  gentle- 
men again,  if  you  saw  them,  upon  yout 
oath  P — I  don't  think  I  would,  because  I 
did  not  look  at  them  while  they  were  there. 

Do  you  remember  the  Friday  night  be- 
fore the  fight  at  Farrinrory  P — I  do. 

Did  any  gentlemen  come  back  to  this 
house  again  P — That  night  P 

The  evening  of  Friday  p — I  did  not  see 
any  there. 

Turn  about  and  look  at  the  gentleman 
standing  there,  and  see  if  you  ever  saw 
him  there — that  gentleman  inside  the 
rails  P — I  did  not. 

You  never  saw  him  before  ? — No,  not 
to  my  knowledge. 

I  believe  your  mistress  is  very  nnwell  P 
—Yes. 

Not  cross-examined. 

James  Norton — Examined  b>  the  Solicitoi'- 
QeneraL 
A  farmer  of  Ballingnrry.  Spoke  to  hear- 
ing the  chapel  bell  ringing  early  in  the 
morning  of  Wednesday  July  26,  and  the 

Srevious  evening.  It  was  not  for  prayers. 
>n  the  Tuesday  night  saw  bonfires  blazing 
through  the  country.  On  Wednesday  morn- 
ing, about  twelve,  saw  about  one  hundred 
and  fifty  men  coming  towards  his  house 
along  the  road  from  Ballingarry  to  Mul- 
linahone.  One  of ^  the  men,  armed  with  a 
gnu,  came  up  to  his  house. 

Had  you  any  arms  in  your  house  at  the 
time  p — I  had  a  case  of  broken  pistols. 

Did  any  of  those  persons  of  whom  you 
were  speaJcing  go  into  your  house  P 

Whiteside  objected.  • 

The  question  was  not  pressed. 

In  the  evBning  I  saw  a  party  coming 
back  to  Ballingarry  from  MulUnahone. 

Do  you  know  where  the  piers  at  the 
chapel  gate  are  in  Ballingarry  P— I  do. 

Do  you  know  Mr.  Smith  O'Brien  f—1 
do  not. 

Did  you  see  any  gentleman  upon  either 
of  the  piers  of  the  chapel  gate,  after  that 
party  you  saw,  which  you  said  you  be- 
lieved was  going  towards  Ballingarry  ? — 
I  saw  a  gentleman  apparently  on  the  wall 
there ;  who  he  was  X  cannot  say. 

Turn  round  and  look  if  that  is  the  gen- 
tleman you  saw  there.  (The  ioitneas  did 
not  move.)  Did  you  hear  what  I  eaid^ 
Just  turn  about,  Mr.  Norton,  and  see 
whether  you  know  the  gentleman  P— I  do 
not  think  it  is  fair  to  turn  about ;  he  has 
been  pointed  out  to  me  here,  and  I  can 
prove  that  he  was  pointed  out. 

Whiteside :  By  the  police  P — No,  by  twb 
gentlemen  who  are  here.  They  said  thiit 
Mr.  O'Brien  is  in  the  dock ;  then  I  think 
it  is  not  fair  to  identify  him. 

Solicitor- Oenerai:  Now,  turn  round  and 
look  at  the  ^ntleman  there  at  the  bar; 
are  you  looking  at  him  P — I  am. ' 
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Did  you  see  that  gentleman  at  Ballin- 

firrv  on  any  occasion,  upon  your  oath  P — 
did  not  see  him  to  recollect  him. 
Did  you  hear  any  gentleman  speak  at 
the  pier  of  the  chapel  gate  on  that  even- 
ing at  Ballingarry  ?— I  heard  a  man  speak. 

Oeorge  Sparrow — Examined  by  ScotL 

Of  Lisnamrock,  near  Ballingarry.  Saw 
Mr.  Smith  O'Brien  in  Ballingarry  on 
Thursday  the  27th  July  about  eleven  or 
twelve  o'clock.  There  were  four  or  five 
hundred  persons  in  the  street  with  him. 
There  were  some  other  gentlemen  besides. 
There  were  about  thirty  armed  with  guns, 
pistols,  and  blunderbusses.  The  others 
nad  pikes,  pitchforks,  and  old  scythes. 
Mr.  0*Brien  and  the  persons  with  him 
were  drilling  them.  They  were  in  three 
parties. 

Whom  did  you  see  drilling  themP^* 
There  was  Mr.  Smith  O'Brien;  he  was 
drilling  the  whole  of  them.  Then  there 
was  a  man  ihej  called  Mr.  Billon^  and  a 
man  they  called  Mr.  Meagher* 

Were  they  drilling  the  people,  as  you 
call  it  P — Marching  them  up  and  down  the 
streets. 

What  did  they  do  then  ?— Mr.  Smith 
O'Brien  gave  them  some  word  of  command, 
and  then  thev  divided  into  two  parties,  and 
went  into  the  houses  on  each  side  of  the 
street,  and  put  the  muzzles  of  their  fire- 
arms out,  and  presented  them  out  into  the 
streets. 

Out  of  the  doors  P — Yes. 

What  did  they  do  nextP — They  came 
out  then  altogether. 

What  were  the  other  portion  doing — 
those  that  had  only  pikes,  pitchfoi-ks, 
and  scythes  P — They  were  drawn  up  across 
the  street  above  the  houses. 

About  how  long  was  this  kind  of 
exercise  going  on? — ^About  a  couple  of 
hours.  I  could  not  rightly  say.  Mr. 
Billon  had  a  belt  with  a  brace  of  pistols. 
Mr.  O'Brien  had  a  belt  on,  and  a  brace  of 
pifltols.  There  was  a  double-bairelled 
pidtol  in  his  belt,  and  he  had  a  double- 
oarrelled  pistol  in  his  hand.  I  do  not 
know  Mr.  Meagher.  I  heard  a  person 
called  by  that  name  there.  Mr.  O'Brien 
had  on  his  head  a  cap — a  green  cap,  with 
gold  lace  round  it. 

l^ow,  did  you  hear  him  say  anything 
after  this  drilling,  or  at  the  time  of  it? — 
I  heard  him  pointing  out  one  man  of  the 
name  of  John  Cormack  to  be  one  of  the 
commanders  of  Ballingarry ;  and  when- 
ever he  called  on  the  mob  to  have  them 
ready.  He  called  him  lieutenant-colonel, 
and  told  him  to  have  the  mob  ready  when- 
ever he  called  upon  them. 

A  Juror  (Mr.  Sadler) :  At  one  time  you 
say  '*  commander,"  '  at  another  time 
•*  colonel,"  and  then  you  say  "  lieutenant* 


colonel ;  "  which  of  the  three  words  did  he 
use  ? — He  appointed  John  Cormack  to  he 
one  of  the  commanders  of  Ballingarry, 
and  he  was  to  be  lieutenant-colouel. 

Did  you  hear  him  call  him  so  P — Yes. 

Scott :  Do  you  know  a  man  of  the  name 
of  Cunningham  f — He  was  another  of  the 
commanders.  Mr.  O'Brien  said  he  was 
one  of  the  commanders. 

Scott:  After  Mr.  O'Brien  had  said 
that,  did  you  hear  Cunningham  say  anjr. 
thing  to  the  people? — He  told  them,  if 
they  knew  where  there  were  any  arms,  to 
go  and  bring  them;  and  if  the  people 
would  not  come  with  them,  to  have  them 
taken  from  them. 

Whiteside:  I  object. 

Attorney 'Genercd:  This  pei-son  was  ap- 
pointed commander  by  Mr.  O'Brien. 

Blackbubns,  L.C.J. :  We  Uiiuk  that  you 
cannot  shut  it  out. 

Mr.  O'Brien  left  Ballingarry  about  two 
o'clock  on  George  Oamhle'e  car,  going  in 
the  direction  of  New  Biimingham.  He 
turned  back  at  Jack  Brien's  Cross,  about 
a  mile  and  a  half  from  Ballingarry.  Mr, 
Dillon  was  on  horseback.  There  were 
about  four  or  fire  hundred  with  the  car. 
At  Brien's  Cross  several  on  horseback 
came  with  a  letter  for  Mr.  O'Brien,  Mr. 
O'Brien  then  turned  off  to  Muliinahone. 
Some  of  them  accompanied  him.  More 
of  them  turned  back. 

Have  you  ever  seen  any  of  the  gentle- 
men since,  whom  you  saw  that  day  at 
Ballingarry  with  Mr.  0'.B»-te«  P— Yes ;  J 
have  seen  one  in  Dublin. 

What  name  did  he  go  by  P — ^They  told 
me  in  Dublin  that  his  name  was  MMcunus, 

Cross-examined  by  WhiieHde. 

Pray  how  do  you  live  then? — I  live 
with  my  father-in-law. 

Is  your  father-in-law  in  the  police  P— 
He  is. 

Pray,  how  many  informations  have  you 
made  in  this  case  p — One. 

Have  you  been  promised  any  money  ? — 
I  have  not. 

Do  not  you  expect  any  money  for  at- 
tending here  P — Who  would  give  it  to  me  ? 

Will  you  take  it  after  this  trial  if  you 
get  it  p— I  cannot  say. 

Now,  as  you  expect  to  be  believed  on 
that  table,  will  you  take  any  money  for 
attending  here  P — I  cannot  say  whether  I 
will  or  not.    I  did  not  get  it. 

Some  persons  in  the  galleiy  caused 
some  interruption  by  expressions  o£  dis- 
approbation. 

Attorney '  General :  That  is  pretty  con- 
duct in  a  court  of  justice. 

Bla^cebubme,  L.C.J. :  If  the  intorrup- 
tion  is  repeated,  the  parties  committing 
it  will  be  taken  into  custody. 
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WhifeMe:  I  know  yon  have  not.  I 
sappose  we  need  not  lose  time  about  it. 
If  any  windfall,  any  piece  of  good  lack, 
occars  to  you,  you  will  not  refuse  it. 
34  ay  be  you  will  take  a  trip  to  some  more 
flourishing  country  than  Ireland  ;  will 
you  not  P — I  cannot  say. 

Yon  said  the  drilling  lasted  two  hours  P 
—Yes. 

All  the  people  in  the  town  saw  that  P — 
Yes. 

And  the  persons  drilled  were  divided 
into  three  grand  divisions — sections ;  were 
they  sections  P—Yes. 

What  part  did  the  commander  and  lieu- 
tenant-colonel of  the  mob  take  in  the  busi- 
ness P — He  went  through  the  whole  of 
them. 

That  is  the  way  he  performed  the  part 
of  a  skilful  captain.  Where  did  the  second 
commander  stop  —  Lieutenant  -  Ool  on  el 
Cunningham  f — ^in  the  front  of  the  armed 
party. 

And  the  other,  where  did  he  take  up 
his  post  P — He  was  through  the  whole  of 
them. 

Had  you  any  ensign  in  the  whole  P — 1 
cannot  say  what  they  were. 

Were  they  all  lieutenant-colonels  p — 
There  was  only  one— /o^»  Cormack, 

He  took  the  command  of  Ballingarry  P 
—Yes. 

Marched  out  of  the  town  P — ^Yes. 

And  in  again  P — Yes. 

The  mob  went  awayP — Some  of  them. 

What  became  of  the  lieutenant-colonel  p 
«-I  cannot  tell. 

What  became  of  the  commander  of 
Ba]lingany  P  —Which  commander  P 

Commander  Cormack  P—  They  went 
with  him. 

With  whom  P— With  Mr.  Bmiih 
O'Brien. 

The  mob  went  away  at  the  cross  P — A 
part  of  them. 

Was  thero  any  oflSr^r  with  them  p  —No. 
They  all  went  home  of  their  own  pleasure, 
except  the  people  who  had  arms  or  pikes. 

How  many  were  there  that  kept  with 
Mr.  0*Brien  ;  were  there  twenty  P — Yes. 

Did  they  commit  any  act  of  violence: 
did  they  shoot  anybody  P — I  did  not  see 
anybody  shot. 

'lliey  went  into  the  houses  of  the  re- 
spectable persons  of  the  town  P — Yes. 

Shopkeepers  P — Some  of  them. 

Went  into  their  houses  and  out  again, 
and  they  made  no  objection ;  and  all  the 
p«^rsons  in  the  town  saw  that  P — Any  who 
were  looking  at  them. 

Whiteside:  I  trust  you  may  get  what 
yon  expect. 

John  0*DonneU,  called. 
Wiiness  (on    ike    hooh    being   tendered 
to  him)'.    Whiit    is    thatP     I    am    not 


inclined  to  take  the  book  at  all.  I  will 
not,  under  any  circumstances.  Bring  me 
out,  with  a  file  of  soldiers,  and  put  a  pile 
of  bullets  in  me,  but  I  will  never  swear. 

Attorney' General :  I  must  apply  to  your 
lordships  to  order  this  man  to  be  sworn. 
If  he  will  not  take  the  oath,  he  must  be 
committed. 

Blachbubne,  L.O.J. :  You  have  refused 
to  be  sworn. 

O'DonjieU :  My  brother  is  concerned  in 
this  case;  and  I  coald  never  go  home 
with  the  infamy  of  an  informer  on  my 
brow.    I  do  not  care. 

Blackburns,  L.C.J. :  Then  you  must 
stand  committed. 

Attomey-'Oeneral:  It  is  right  I  should 
inform  him  that  I  am  not  going  to 
examine  him  as  far  as  his  brother  is  con- 
cerned.   It  is  with  respect  to  this  case. 

O'Donnell :  I  will  not  do  it  directly  or 
indirectly,  so  let  the  law  take  its  course. 

Bla^ckburne,  L.G.J. :  Then  you  stand 
committed. 

O'Donndl  was  removed  in  custody. 

Thomas  Bv/rJee — ^Examined  by  Saiutse, 

Of  Ballingarry.  Spoke  to  going  with  an 
armed  partj  from  Ballingarry  in  the  direc- 
tion of  Mullinahone  about  ten  o*clock  on 
Wednesday,  July  26>  to  meet  a  party  from 
Mullinahone.  Mr.  O'Brien  was  wi^  that 
party ;  at  least  he  wa.<  in  the  front  of  that 

5 arty.  Witness  could  not  say  which  party . 
[r.  O'Brien  was  with.  He  was  in  the 
middle  of  the  party  from  Ballingarry. 
Some  of  them  were  armed.  John  Co^'mach 
was  commanding  the  men  from  Mullina- 
hone. Both  parties  went  back  to  Ballin- 
garry, and  Mr.  O'Brien  made  a  speech. 

When  you  came  to  Ballingarry,  did  you 
hear  Mr.  O'Brien  saying  or  doing  any- 
thing P — I  did;  I  heard  him  telling  the 
people  to  keep  their  arms.  He  made  a 
speech  there. 

To  do  what  P — To  keep  their  arms,  and 
not  give  them  up ;  and  any  person  who 
would  not  give  their  arms,  to  take  them 
by  force. 

Did  he  say  for  what  purpose  they  were 
to  keep  their  arms  P — He  did,  but  I  could 
not  describe  the  way  he  spoke. 

Where  was  it  he  addressed  the  people  P 
— Off  the  pier  of  the  chapel  gate. 
Mr.  O'Brien  stopped  that  night  at 
Kavanagh's  in  Ballingarry.  I  saw  him 
come  out  the  next  morning  about  nine 
o'clock.  About  eleven  I  saw  Mr  O'Bi-ien 
take  part  in  the  drilling.  I  saw  them  march 
three  deep,  and  Mr.  O'Brien  ordered  some 
of  them  to  go  into  a  garden  that  was 
near  the  road—- the  people  who  had  fire- 
arms. They  stooped  down  inside ;  I  was 
on  the  road,  and  they  stooped  down  over 
the  ditch ;  that  was  all  I  saw  them  doing. 
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What  did  they  do  with  the  gims  P  Did 
they  present  them  oyer  the  ditch  P — ^Yes ; 
they  presented  them  over  the  ditch. 

As  if  to  shoot  anything  on  the  road  P — 
Yes. 

Yon  say  that  the  men  who  had  arms 
were  pat  into  a  garden;  the  men  who 
had  pikes,  what  was  done  with  them  P — 
They  were  left  on  the  road ;  they  ran  up 
the  road. 

Abont  how  long  did  the  drilling  con- 
tinue, as  long  as  you  can  remember  P — 
About  an  hour  and  a  half,  as  well 
as  I  can  remember,  or  safely  say. 
Mr.  0*Br%en  left  Balltngarry  about  three 
o'clock  on  Thursday  afternoon  in  the 
direction  of  Mullinahone  with  about  three 
or  four  hundred  people,  some  armed,  and 
some  not. 

When  did  you  see  Mr.  O'Brien  next  P — 
On  Saturday  at  Farinrory  after  twelve 
o'clock.  I  went  to  Mrs.  WGormaoVB 
house,  about  two  miles  and  a  half  or  three 
miles  from  Ballingarry.  The  police  were 
inside  the  house. 

Did  you  see  any  persons  about  the  house  p 
—I  did. 

Had  those  persons  you  saw  about  the 
house  arms  of  any  kind  P— Some  of  them 
had  guns,  pitchforks,  and  pikes. 

About  how  many  did  you  see  P — ^As  far 
as  I  could  safely  Bay,  there  were  about 
sisctv  or  seventy  armed  men. 

How  many  altogether  in  the  crowd 
about  the  house  P — I  could  not  exactly 
know,  because  they  were  over  fields  and 
under  ditches;  I  could  not  say  how 
many. 

Could  you  give  a  guess  P 

Whiteside:  I  object   to  his   giving   a 


WUneis :  There  was  a  great  number  of 
persons. 

8au8Be:  What  do  you  call  a  great  num- 
ber P — There  were  three  or  four  nundred  in 
every  place. 

Whom  did  you  recognise  P — I  saw 
Mr.  Smith  O^BHen  there,  and  I  saw 
Mr.  WManuB  there. 

Now,  what  were  the  gentlemen  doing 
at  Widow  WG&rmack's  house  P— They 
were  trying  to  take  the  arms  of  the  nolice, 
as  far  as  I  could  safely  say ;  to  make  the 
police  give  up  their  arms. 

Now,  where  were  you  during  the  time 
you  were  about  the  Widow  WCormack's 
house  P — I  was  under  the  garden  wall. 

Now,  describe  exactly  what  you  saw 
occur  while  you  were  there  P — I  saw  the 
people  outside  in  the  act  of  firing  in,  and 
1  saw  a  man  knocked  down  close  by  my 
side  by  the  people  inside.  There  is  a 
small  gate. 

Did  you  see  Mr.  O'Brien  do  or  say  any- 
thing while  you  were  there  P — ^I  did  not 
hear  what  he  said,  but  I  heard  him  speak- 


ing to  those  inside.  He  was  on  the  stool 
of  the  window  speaking  to  the  police  in- 
side. 

Was  he  standing  alone,  or  was  there 
anyone  with  him  p—  There  was  a  man  with 
him. 

DoHERTT,  C.J. :  Was  this  before  or 
after  the  firing  you  have  been  describing  P 
—Before  the  nring  took  place. 

Did  you  hear  M'Manue  Wij  anything ; 
was  it  before  or  after  the  firing  that  you 
heard  him  say  anything  P — Just  at  the 
time  the  firing  was  taking  place,  I  heard 
WManua  say,  to  bum  the  couse. 

Did  you  hear  Mr.  O'Brien  say  anything 
at  that  time  P — I  did  not.  I  could  not 
understand  what  he  was  saying,  I  was  too 
far  away  from  him. 

Did  he  appear  to  be  speaking  P — He 
did. 

Cross-examined  by  Fitzgerald, 

I  am  a  summons-server.  I  was  brought 
to  Dublin  about  a  month  ago.  I  was 
kept  in  custody  of  one  of  tne  Dublin 

g)Izce.  I  made  two  informations  at 
allingarry  before  the  magistrate,  and 
afterwards  in  Dublin. 

Were  you  threatened  with  prosecution 
by  anybody  P — No — how  threatened  P 

Were  you  told  you  would  be  prosecuted  P 
—No,  I  was  not  ever  told  that  I  would  be 
prosecuted;  but  I  was  taken  at  Ballin- 
garry. 

For  what  ? — I  do  not  know ;  I  was  not 
told  for  what. 

Have  you  been  promised  anything?— 
No. 

Have  you  got  anything? — ^No,  I  did 
not  get  anything. 

Do  you  expect  it  P — J  do  not ;  I  would 
sooner  give  what  I  got  to  be  out  of  it. 

What  did  you  get  P — I  got  nothing  atalL 

The  informations  were  read. 

Fitzgerald:  Did  you  say  anything  in 
these  informations  about  the  burning  of 
the  house  P — No,  I  did  not ;  the  question 
was  not  put  to  me. 

Why  did  you  make  the  second  informa- 
tion P — It  was  demanded  of  me. 

How  did  they  know  you  had  more  to 
tell  about  M'Manus  f  -I  did  not  say  it. 

They  told  you,  perhaps  P — No,  they  did 
not. 

Did  you  say  anything  about  the  drDling 
by  Mr.  O'Brien .?— No,  I  think  not. 

Anything  about  a  man  being  shot  at 
your  sideP — I  told  them  that  the  man 
was  shot ;  whether  they  took  it  down  or 
not  I  do  not  know — I  told  them  all  these 
questions. 

Thomas  SuUivan — Examined  by  Lyneh^ 

Spoke  to  driving  Mr.  O'Brien,  O'Bono* 
hoe,  and  Billon  from  CapBogue  to  Kille- 
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naule  on  the  night  of  Thursday,  Jnly  27. 
Mr.  0*Brien  and  one  of  the  others  had 
arms.  Went  back  and  drove  M'Manua, 
Dohenyt  and  Mahony  from  Cappogae  to 
Killenaale  early  on  Friday  morning.  Saw 
them  in  Ballingairy  about  three  o'clock 
the  same  day. 

Thomas  TTal^^— Examined  by  the  Attom&y- 
Qeneral, 

Innkeaper  at  Killenaule.  Remembered 
some  gentlemen  coming  to  his  house  very 
late  on  the  Thursday  night,  and  being 
.driven  away  the  next  day.  Professed  his 
inability  to  identify  them. 

May  I  ask  you,  while  these  people  were 
in  your  house,  did  you  see  any  armed 
people  in  the  street? — I  saw  a  person 
armed  at  the  hall-door. 

Do  you  know  who  that  person  was  ? — 
His  name  was  Orchards 

May  I  ask,  what  was  this  armed  man 
doing  at  vour  door  P — I  do  not  know  ;  I 
saw  him  doing  nothing  in  the  world. 

What  kind  of  arms  had  he  ? — ^A  small 
piece. 

A  little  trifling  piece,  I  suppose? — Call 
it  what  you  like;  you  appear  to  know 
more  about  it  than  I  do. 

Cross-examined  by  Whiteside. 

Three  gentlemen  came  to  your  house 
one  night,  sle])t  there,  and  paid  you  the 
bill  next  morning  P — ^Yes. 

They  did  not  commit  any  violence  P — No. 

They  went  away  on  a  car  the  next 
morning  P — Yes. 

And  1  hope  quietly  P — Yery  quietly. 

Dulion  Matthew — Examined  by  the 
Solicitor-  Oeneral, 

Ex* policeman.  Spoke  to  seeing  a  barri- 
cade erected  at  E.illenaule  on  Friday, 
July  28th.  Saw  Mr.  0*Brien  and  four 
gentlemen  with  him  about  one  or  two 
o'clock.  Saw  them  at  the  hotel  first,  aud 
then  getting  down  to  the  barricade.  The 
barricade  was  at  the  lower  part  of  the 
street,  and  the  hotel  was  at  the  top,  and 
they  were  getting  down. 

At  what  part  of  the  town  was  the 
barricade  P — At  a  place  called  the  Pike. 

What  road  does  that  lead  from  P— It 
leads  from  this  town,  Clonmel.  Fethard 
is  the  nest  town  to  it. 

Immediately  before  they  went  down 
the  chapel  beU  rang,  and  afterwards 
people  came  into  the  town  by  different 
roaoB.  They  were  armed  with  pitchforks 
and  scythes ;  some  with  slams  and  guns. 
I  saw  but  four  pikes  daring  the  whole 
transaction. 

Did  you  go  near  the  barricade  P — I  did ; 
I  live  quite  convenient  to  it. 

Did  you  see  it  when  it  was  making  ? — 
Yes. 


Describe  it,  how  it  was  made,  or.what 
was  the  height  of  itP— I  should  say  be- 
tween four  and  five  feet.  There  were' 
several  cars. 

About  what  time  was  this  P — I  do  not 
think  it  was  more  than  eleven  o'clock 
when  I  saw  two  of  the  officers  pass  in  a 
gig ;  and  immediately  after  I  saw  the 
barricade  thrown  up,  to  stop  the  re- 
mainder of  the  men. 

And  they  passed  through  the  town 
without  any  molestation  P-*They  passed 
through  the  town  without  any  stop  at  all 
in  the  slightest  degree. 

After  they  passed,  then  the  barricade 
was  thrown  up? — Then  I  saw  a  rush 
made  with  cars  of  every  description — 
jaunting  cars  and  other  cars — cars  with 
tarf,  with  pieces  of  timber  and  turf  loadi. 

Are  you  able  to  say,  at  the  time  of  its 
construction,  where  Mr.  O'Brien  and  his 
friends  were  standing? — I  could  not  state 
their  position  perfectly ;  at  that  time  I 
could  not  see  any  of  them. 

Was  it  before  that  they  went  towards 
the  Pike  P— It  was. 

Did  you  see  anything  further  occur,  or 
are  you  able  to  state  anything  that  passed 
after  the  barricades  were  thrown  up,  ex- 
cept seeing  the  army  approach  P — I  can- 
not state  anything  in  the  world  more 
than  that  the  barricade  was  removed 
immediately,  and  I  saw  a  gentleman,  who 
was  pointed  out  to  mo  as  Mr.  JHUon,  walk 
with  the  officer  through  the  town,  and 
cheer  him  out  of  the  town.  No  person 
ever  insulted  them  when  once  they  passed 
the  barricade. 

About  how  long  altogether  would  you 
say  it  was  from  the  time  the  barricade 
was  erected  till  the  army  were  allowed  to 
pass  throngh  P — Not  more  than  a  quarter 
of  an  hour;  fifteen  or  twenty  minutes 
would  be  about  it. 

What  became  of  the  persons  who 
flocked  in  from  those  three  roads  P  Did 
they  continue  together  P— They  did  not 
disperse  for  a  long  time.  There  was  a  large 
crowd  in  the  town  immediately  after ; 
there  was  a  large  crowd  for  a  long  time 
before  the  hotel.  After  that  they  retired 
to  their  several  places. 

Cross-examined  by  Fitzgerald, 

Where  exactly  did  yon  first  see  Mr. 
0*Brien  that  day  p — At  the  hotel  door. 

Where  was  the  nest  place  you  saw  him 
after  that  P — Walking  from  the  hotel  down 
the  street. 

That  is  down  towards  the  barricade  P — 
Yes. 

The  barricade  was  erected  before  that  P 
They  were  in  the  act  of  erecting  it. 

Before  you  saw  him  P — Yes. 

Now,  it  was  between  those  two  times 
that  the  officers  passed  through-  in  the 
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gig  P— It  was  after  I  saw  him  the  first 
time  that  the  officers  passed. 

And  before  you  saw  him  the  second  P — 
Yes. 

Nobody  touched  them  P — Not  a  soul ; 
nor  insulted  them,  that  I  could  see  or 
hear. 

Btehard  Shea  called. 

Wiinees :  1  will  take  no  oath. 

Scott :  Did  be  sxrear  any  information  P 

The  Clerk  of  the  Crown :  He  did. 

Solicitor- Oenercd :  Do  you  refuse  to  be 
sworn  P  j 

Witness :  Against  such  a  gentleman,  I 
do.  ! 

AUomey-  General :  Will  you  not  take  the  j 
book  and  be  sworn  P  ■ 

Witness :  1  will  not. 

Attorney- General:  We  must  ask  the 
Court  to  commit  this  person  if  he  will  not 
be  sworn. 

Blackbitkne,  L.G.J. :  You  are  aware 
that  your  refusing  to  take  the  oath  is  a 
contempt  of  this  Court ;  and  I  am  now 
bound  to  tell  you,  that  I  must  commit 
you  to  gaol  if  you  still  refuse  to  do  so. 
Do  you  still  refuse  to  be  sworn  P 

Witness :  I  do. 

Blackbubne,  L.C.J. :  Then  take  him  in- 
to custody. 

The  witness  was  then  removed  in  cus- 
tody. 

Whiteside:  I  have 'not  the  least  objec- 
tion, if  the  Attorney' General  wishes  it, 
as  far  as  I  am  concerned,  to  have  the  in- 
formation of  this  man  read. 

Attorney-General:  It  cannot  be  done  in 
a  case  of  this  kind.  We  cannot  make  that 
evidence  which  is  not  evidence. 

William  Par«o?i0— Examined  by  Scott. 

Private  in  the  8th  Hussars.  Was  march  - 
ing  on  Friday,  July  28,  with  a  troop  of 
forty-five  soldiers  under  Captain  Longmore 
from  Fethard  towards  Killenanle.  Was 
in  advance  of  the  others.  Met  with  two 
barricades  on  entering  the  village. 

Where  whs  the  second  barricade  p — ^I 
should  think  thev  were  between  four  and 
five  hundred  yards  apart. 

Farther  on  than  the  first  one  P — Yes. 

On  arriving  at  the  first  one  did  any  one 
speak  to  you,  or  did  you  say  any  thing  to 
themP — There  was  a  man  with  a  rifle 
came  up  to  me,  and  a  man  with  a  pike, 
and  he  said  to  me,  if  I  did  not  halt,  he 
would  blow  my  brains  out. 

What  did  yon  do  tiien  P — ^I  halted,  and 
the  captain  came  up  to  the  barricade. 

Now  what  was  the  conduct  or  language 
of  the  persons  about  the  barricade  at 
that  time  P — ^They  said  they  would  kill  all 
the  bloody  soldiers— "kill  all  the  bloody 
soldiers !  ^' 


From  whom  were  those  ezpresaions  pro- 
ceeding P — From  the  man  who  had  the 
rifle. 

What  name  does  he  go  by  P — Orchard, 

How  long  was  your  party  delayed  before 
you  passed  P — I  should  think  between  five 
and  ten  minutes. 

At  the  end  of  that  time  the  barricades 
were  removed  P — Yes. 

Cross-examined  by  Whiieside. 

Have  you  survived  to  describe  the  events 
ofthatdayP—Yes. 

Did  you  get  any  promotion  for  your 
services  upon  that  day  ?-—No. 

Have  you  been  long  in  the  armyP — I 
have. 

You  have  never  seui  any  thing  so  de- 
sperate as  that  in  service  P — Never. 

Was  it  eaual  to  the  charge  at  Waterloo ; 
the  next  thing  to  Waterloo,  I  suppose. 
This  was  the  most  desperate  transaction, 
you  ever  witnessed  P— Yes. 

The  information  sworn  by  the  witness 
was  read. 

You  said  nothing  about  "killing  the 
bloody  soldiers/*  or  *'  blowing  out  your 
brains  "  P— No. 

And  you  now  swear  they  said  they  wou^d 
kill  all  the  bloody  soldiers  P — Yes. 

And  you  knew  that  at  the  time  you 
swore  your  information  H — ^Yes. 

And  a  man  told  you  to  stop,  or  he  would 
blow  your  brains  out  P — ^Yes. 


Thomas  Hourihan. 
Confirmed  the  last  witness, 
hoar  what  was  said  to  Parsons. 


Did  not 


Capt.  Charles  Joseph  Longmore — Examined 
by  Lynch, 

Were  you  in  command  of  the  troop  of 
Hussars  who  were  marching  through  Kil* 
lenaule  P — I  was. 

Did  you  see  any  barricade  erected  there  P 
—I  did. 

What  did  you  do.  Captain  Longmore, 
when  yon  saw  those  barricades  ? — I  baited 
the  troop  and  rode  up  to  the  barricades, 
and  explained  to  the  crowd  that  were  as- 
sembled, that  unless  the  barricades  were 
immediately  removed,  I  should  feel  it  my 
duty  to  fire. 

Did  any  person  from  the  crowd  address 
you  then'P — A  rather  tall  man,  respectably 
dressed  in  black,  and  I  think  he  was  of 
rather  a  sallow  complexion. 

Had  he  any  arms  P — No,  no  arms; 

Where  was  he  P — He  came  close  to  the 
barricade,  in  front  of  the  barricade;  he 
came  out  from  the  crowd  by  the  barri* 
cades. 

What  did  that  gentleman  say  to  you  P — 
He  said  that  ho  understood  the  troop  was 
merely  passing  through  the  ^town,  and 
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said  the  people  were  determined  to  resist 
thearrestof  Mr.  SmWi  O'Brien,  and  askedif 
I  bad  a  warrant  for  his  arrest,  and  I  said, 
no ;  he  said  Mr.  Smith  O'Brien  was  then 
in  the  town. 

When  yon  said  no,  was  any  thing  further 
said  P— Nothing  further,  except  that  the 
barricades  were  ordered  to  be  remoTod. 

Were  they  then  removed  P — ^Yes. 

Did  the  troop  pass  throagh  P — The  troop 
passed  through. 

And,  I  believe,  proceeded  on  its  march  P 
— Proceeded  onwards  with  its  march. 

Cross-examined  by  Whiteeide. 

Mr.  O'Brien  was  not  at  the  barricades  P 
—No,  that  is  not  the  person. 

And  was  the  expression  yon  said  you 
need,  yon  would  proceed  to  fire  or  proceed 
to  force  P — I  think  "  fire  "  was  the  word  I 
used ;  I  am  not  quite  certain. 

No  discourtesy  was  shown  to  you  per- 
BonallY  P — None  whateyer.  I  should  men- 
tion that  this  was  preyious  to  the  Lord 
Iiieutenant's  letter  authorizing  armed 
parties  to  act  alone,  and  previous  to  the 
proclamation  for  the  arrest  of  several  per- 
sons who  were  guilty  of  high  treason. 

WiUiam  Oashen — Examined  by  the  Attorn 
ney^QmeroL 

Car  driver  in  employment  of  the  witness 
WcJshe,  Spoke  to  driving  three  gentle- 
men on  Friday,  July  28,  from  Killenaule 
to  the  Commons  of  Ballingarry,  about  a 
couple  of  hours  after  the  troops  had 
passed  through  Killenaule.  On  the  way 
ther  got  down  and  went  along  a  road 
called  Muckadeeve.  They  then  got  on  the 
c«r  again.  Two  other  oars  came  up  along 
the  Ball  vphilip  road.  The  three  cars  went 
on  together  and  stopped  at  Widow  Lachen'e 
bouse  at  the  Commons. 

Were  those  gentlemen  in  your  master's 
( WcUthe'a)  house  that  morning  P — Of  course 
they  were. 

Would  you  know  any  of  those  gen- 
tlemen again P— I  don't  say  I  would;  I 
never  mi^e  my  remarks  to  know  them 
at  all. 

Ton  never  heard  of  Mr.  Smith  O'Brien  t 
— ^I  haye  heard  talk  of  the  name,  SrMih 
O'Brien. 

Just  turn  about  and  look  at  that  gentle- 
man leaning  on  the  dock ;  did  you  ever 
see  him  before  P— Not  to  my  knowledge. 

You  never  saw  him  before  ? — {The  toit' 
nesa  twmed  round  and  looked  at  the  gaoler 
in  the  dock  taith  the  prisoner,)— Not  to  my 
knowledge. 

Attomey-Oeneral :  That  is  not  Mr.  Smith 
O'Brien  at  all. 

Whiteside:  I  object  to  this  mode  of 
examination.  "That  is  not  Mr.  Smith 
O'Brien!"    Is  that  the  usual  mode  of 

85884. 


examining  a  witness  in  a  criminal  case  P 
It  is  most  extraordinary,  and  altogether 
without  precedent. 

Attorney -Oeneral  {to  the  witness) :  You 
never  saw  that  gentleman  you  drove  be- 
fore P — Not  that  1  recollect. 

WOnees  also  spoke  to  driving  three 
gentlemen  back  towards  MuUinahone 
on  Saturday  morning  about  eleven  or 
twelve  o'clock.  Heara  shots  near  Widow 
WGormack's  before  leaving  the  Commons. 
Parted  with  the  gentlemen  at  Nine  Mile 
House. 

Do  yon  know  who  those  gentlemen 
were  you  brought  back  to  Mullinahone  P 
— No. 

Were  they  the  same  gentlemen,  or  any 
of  them,  that  you  had  £iyen  the  day  be- 
fore P — I  do  not  think  they  were. 

Cross-examined  by  FUxgerM, 

How  far  is  the  Widow  M'Corfnack'e 
house  from  Ballingarry  P— About  a  mile 
and  a  half. 

Do  you  know  how  far  the  Widow  M  Cor^ 
mack'e  house  is  from  the  Commons  P — I 
believe  it  is  about  three  miles ;  I  don't 
exactly  know. 

Ellen  Lacken — Examined  by  the  Solicitor' 
Oeneral, 

Living  in  the  village  of  the  Commons. 
Spoke  to  some  gentlemen  coming  to  her 
house  late  on  Friday,  July  28th,  and  spend- 
ing the  night  there.  They  asked  for  beds 
for  five.  Was  unable  to  identify  any  of 
them.  Some  of  them  returned  after  the 
firing  on  Saturday,  and  took  away  their 
things. 

William  Ptmlo^e— Examined  by  8eoH. 

Employed  in  Barker's  colliery,  Bawn- 
leigh.  Saw  Mr.  Smith  O'Brien  at  Sullir- 
van's  public-house  on  the  Commons,  on 
Friday  evening,  with  eight  or  nine  gentle- 
men. There  were  two  or  three  cars  there. 
Mr.  O'Brien  read  a  letter— I  cannot  recol- 
lect the  contents.  A  gentleman  was  stand- 
ing on  the  ground,  and  he  called  him 
Mr.  Meagher,  who  immediately  stood  upon 
one  side  of  the  car.  Mr.  Meagher  cau- 
tioned every  person  there,  the  same  that 
would  happen  to  themselves  would  happen 
to  them,  and  told  them  to  be  in  readmess 
in  three  weeks,  when  the  wisp  would  bo 
lit  over  the  hills. 

Did  any  one  else  after  Mr.  Meagher  ad- 
dress the  people  P — There  was  another 
gentleman  who  said  five  weeks.  There 
were  not  more  than  one  hundred  and 
fifty  present.  I  saw  a  gun  with  one 
gentleman. 

Did  you  see  any  thing  else,  or  hear  any 
thing  else  said  by  those  persons  while  Mr. 
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Meagher  and  Mr.  O'Brien  were  there  P— 
Yes,  another  gentleman  who  spoke  said 
five  weeks ;  he  was  givine  directions  then 
to  the  people  to  fight  for  their  country  and 
have  it. 

Prieoner :  Speak  out,  air. 

8ooU :  Bid  he  say  any  thing  more  ? — 

To  hunt  every  English  b r  or  beggar 

to  his  own  side,  and  let  him  live  there. 

Witness  further  spoke  to  a  part^  coming 
on  Saturday  morning,  and  taking  away 
his  gun. 

Cross-examined  by  Whiteside. 

The  night  yon  heard  the  speeches  you 
drank  a  little  P— I  did ;  I  don^t  deny  it. 
•   Does  that  improve  your  recollection  P — 
Not  in  the  least. 

Did  you  not  say,  that  one  of  these 
gentlemen  said  they  might  be  caught  ?— 

What  was  it  then  Mr.  Meagher  told  the 
people  P  That  anv  person  that  was  there 
would  beai*  with  the  same  lashes  as  them- 
selves if  they  were  caught  P — Yes. 

Well,  I  think  you  did  take  a  little  that 
night. 

John  Femherty — Examined  by  Sausse. 

Engineer  in  the  colliery  at  Ballingarry. 
Met  Mr.  O'Brien  with  three  other  gentle- 
men at  Kirwick's  Cross,  on  Friday,  be- 
tween eleven  and  twelve  in  the  morning, 
about  three  miles  from  the  Commons.  Saw 
a  gentleman  whom  they  called  MManut 
with  a  pistol. 

Did  Mr.  O'Brien  say  any  thing  to  you  P 
— He  asked  me  if  I  •was  not  one  of  the 
superintendents  of  the  collieries,  and  I 
told  him  I  was.  He  told  me  that,  if  the 
company  stood  neutral,  he  would  support 
them  ;  but  if  they  ofiered  to  suspend  tlie 
works  in  con8ec(uence  of  having  any  of 
the  men  following  him,  he  would  take 
possession  of  the  collieries. 

Did  he  sav  any  thing  further  P — He  said 
that  he  would  have  Ireland  rescued  from 
the  British  Government  in  less  than  a 
week.  They  were  all  ready  in  the  towns, 
and,  BO  far  as  he  had  travelled  in  the 
country,  he  found  every  one  of  the  same 
mind.  He  said,  if  he  was  caught,  he  would 
be  hanged.  I  do  not  recollect  any  thing 
else  he  said. 

Witness  also  spoke  to  seeing  four 
cars  come  into  the  village  of  Commons 
between  five  and  six  on  fViday.  Mr. 
O'Brien  was  on  one  of  the  cars.  Mr. 
MManus  and  Mr.  Doheny  were  around 
the  car.  There  were  about  fifty  or  sixty 
men,  women,  and  children  that  came  in 
alone  with  the  cars.  The  cars  stopped 
at  Sfdlivan's,  A  gentleman  called  Mr. 
Meagher  made  a  speech.  Mr.  O'Brien  and 
anotoer  gentleman  also  spoke. 


Can  you  recollect  the  substance  of  Mr. 
Meagher's  ? — I  cannot ;  I  can  only  recollect 
the  introduction. 

What  was  the  introduction  P — He  said, 
"  Since  I  have  become  an  outlaw,  I  have 
ceased  to  be  a  gentleman." 

Cross-examined  by  Fitzgerald, 

It  was  on  the  road  you  met  Mr.  C/Brien, 
when  the  conversation  took  place  P — 
Yes. 

Was  there  anvbody  present  besides  your- 
self and\ftfr.  0\Brie»  .^— There  was  no  one 
convenient,  not  very  near,  not  so  near 
that  they  could  tell  what  he  was  speaking 
to  me. 

John  Lamphier  called. 

Prisoner:  My  lords,  I  do  not  think, 
after  nine  hours'  sitting,  it  is  doing  justice 
to  my  counsel,  or  my  case,  to  proceed  any 
longer  to-night  with  the  investigatdon. 
It  deprives  us  of  the  opportunity  of  con- 
sulting in  the  evening ;  and  it  is  so  haras- 
sing to  my  counsel,  that  it  is  obvious  he 
cannot  do  justice  to  himself  or  to  me.  It 
is  now  half-past  six  o'clock. 

Attomey'General :  The  examination  of 
this  witness  will  certainly  take  some  time, 
my  lord. 

Blacebukne,  L.C.J. :  Then  adjourn  the 
Court  until  nine  o'clock  to-morrow. 

Prisoner .-  I  beg  to  tender  my  thanks  to 
your  lordship  for  this  concession. 

Tuesday,  October  3, 1848. 

John  Lamphier — Examined  by  the 
Attomey-Oeneral, 

Pay- clerk  of  the  Mining  Company  of 
Ireland  at  the  Commons  Colliery,  Ballin- 
garry. Was  at  the  colliery  on  the  evening 
of  Friday,  July  28.  Saw  three  oars  pass 
by,  and  stop  at  Sullivan's  public-house. 
About  eight  or  ten  persons  were  on  them. 
The  prisoner  was  one.  After  the  cars 
stopped,  Mr.  O'Brien  addressed  the  people, 
who  were  about  two  or  three  hundred.  He 
told  them  that  there  was  a  warrant  against 
him,  and  5002.  was  ofiered  for  his  arrest ; 
he  told  them  to  arm,  and  to  protect  him  if 
the  military  should  come  to  attack  him. 
He  said,  if  they  would  protect  him  and 
arm,  that  Ireland  would  De  free  in  a  fort- 
night. Some  of  those  persons  said  that 
they  had  no  arms,  and  he  said  that  stones 
were  very  good  weapons.  A  gentleman 
they  called  Mr.  Mea^tier  and  a  gentleman 
they  called  Mr.  BiUon  also  addressed  the 
people.  Mr.  Ifeo^ W  told  them  to  arm  and 
to  protect  Mr.  O'Brien^  and  they  would 
have  Ireland  free  in  a  fortnight.  He  told 
them  to  drive  the  Saxons  from  the  soil. 
Mr.  BiUon  said,  that  if  they  would  arm  and 
protect  Mr.  O'Brien,  they  would  have  Ire- 
land free  in  six  months, 
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About  twelve  o'clock  on  Satordaj  Mr. 
0*Br%en  walked  into  the  Mining  Oom- 
pany 'b  7&rd.  He  asked  who  was  in  charge 
of  the  MiningCompany's  concerns,  and  1 
said  I  was.  He  said  he  came  for  some 
carts  and  boxes  that  were  lying  in  the 
yard  at  the  time.  There  was  a  small  boy 
walking  after  him. 

Did  he  say  what  he  wanted  the  carts 
and  boxes  for  P — To  throw  np  a  barricade  ; 
to  help  to  throw  np  a  barricade  across  the 
road.  I  said  £  could  not  giye  them.  He 
said  he  would  take  them  by  force.  He 
ordered  a  man  who  was  standing  by  to 
wheel  away  the  cart,  but  he  refused.  He 
commenced  to  wheel  the  cart  himself. 
The  people  did  not  come  within  the  yard 

fate  at  all.  There  were  about  five  hun- 
red  fifty  yards  from  it.  A  number 
of  people  who  were  not  armed  came 
in  after  Mr.  0*Brien  went  out,  and 
commenced  ringing  the  workmen's 
bell. 

Did  jOTL  see  where  these  people,  whom 
you  said  were  about  five  nundred,  who 
were  with  Mr.  O'Brien,  went  to,  or  what 
they  did? — ^They  commenced  to  erect  a 
barricade  on  the  road  leading  to  Ballin- 


*^; 


bat  did  the  barricade  consist  of  P — 
There  was  a  ladder  and  some  boxes,  some 
sticks  and  stones,  as  well  as  I  could  see 
from  a  distance.  It  was  about  four  feet  in 
height. 

What  did  the  people  do,  or  where  did 
they  go,  when  they  erected  that  barricade  P 
— Th«y  marched  up  and  down  the  road 
shouting.  Most  of  them  were  armed 
with  pikes  and  guns.  They  remained 
for  an  hour  near  the  barricade,  and 
then  went  towards  Widow  M*Gormach*8 
house. 

Before  you  saw  them  going  towards  the 
Widow  M*Oormack'8  house,  did  you  see 
any  police  or  constabulary  going  in  that 
direction  P — ^I  saw  a  body  of  police  coming 
up  the  Ballingarry  Boad  as  far  as  Scott's 
Gross.  They  turned  up  to  the  right 
towards  Mrs.  M'Cormctcha  house. 

Did  you  see  Mr.  0*Brien  himself  when 
the  people  about  the  barricade  were  goiuj 
towards  the  Widow  M'ComuuiVs  house 


-I  saw  him^going  through  the  fields 

.K)ll 

house. 


with  them.    The  police  got  first  into  the 


Did  you  hear  any  firing  shortly  after, 
or  at  any  time  after,  you  saw  the  party  get 
to  the  y^idow  M'Cormach* 8  house  P — Im- 
mediately after ;  about  a  quarter  of  an 
hour  after. 

About  how  many  people  did  you  see 
going  across  the  fields  as  you  described 
towards  the  Widow  M*Gormack*8  ? — ^About 
five  hundred. 

Did  you  see  many  others  of  the  country 
people  about  P — ^There  were  a  great  many 


on  the  hills  around;  I  could  not  see 
whether  they  were  armed.  About  an  hour 
and  a  half  after  the  firing  I  saw  another 
body  of  police  coming. 

On  this  Friday  and  Saturday  were 
there  any  police  stationed  at  the  Com- 
mons P — ^They  were  withdrawn  from  the 
Commons. 

How  long  before  had  they  been  with- 
drawn P — Three  or  four  days. 

Do  you  know  who  owns  the  barrack  in 
which  the  police  were  at  the  time,  and 
who  had  the  key  and  charge  of  it  P — The 
Mining  Company  owns  it. 

Do  you  recollect  anything  occurring 
between  yourself  and  Mr.  O'Brien  about 
that  barrack,  or  anything  connected  with 
ic  P — He  said  he  should  have  the  key  of  it 
when  he  came  into  the  yard. 

On  the  Saturday  morning  P — ^Tes. 

What  did  he  say  he  wanted  the  key  of 
it  for  P — To  stfftion  some  of  his  men. 

Did  you  giye  him  the  key  P— No. 

Cross-examined  by  Whiteside, 

Was  anybody  present  when  this  trans- 
action that  you  speak  of  occurred  P— There 
was  an  underground  steward  of  the  name 
of  To&in. 

Did  he  hear  what  passed  P— I  think  he 
did. 

Was  there  a  large  quantity  of  powder  in 
the  stores  of  the  Mining  Company  p^ — Not 
a  large  quantity. 

A  quantity  P — ^About  fifty  pounds. 

Was  there  any  attempt  made  to  obtain 
possession  of  that  powder,  or  take  it  from 
you  by  force  P— No. 

Ton  are  quite  sure  you  heard  Mr. 
O^Bn>en  say  on  the  Friday  there  was  a 
warrant  against  him  for  his  arrest,  and  a 
reward  of  five  hundred  pounds  for  taking 
him  P— Tes. 

And  then  he  asked  them  whether  they 
would  protect  him  if  they  came  to  arrest 
him  P- Yes. 

And  they  said  they  would  P — ^Yes. 

And  who  said  they  had  but  stones ;  was 
it  the  people  said  that  P — ^The  people. 

Some  of  them.  Very  well;  now  who 
said  stones  would  be  very  goodP — Mr. 
O'Brien. 

Where  they  had  not  arms  for  that  pur- 
pose P — ^Yes. 

You  say  at  twelve  o'clock  that  Mr. 
O'Brien  came  into  your  yard ;  do  you 
know  whether  the  police  were  in  sight  ? 
— ^The  police  were  not  in  sight  at  that 
time. 

Now,  he  asked  you  first  for  some  carts 
and  cars  to  throw  up  a  barricade  across 
the  road  P — ^Yes. 

Was  it  not  for  the  purpose  of  preventing 
the  police  from  arresting  him  P— Yes. 
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Do  yon  not  believe  if  he  liked  he  could 
haye  get  fifty  menP — ^I  think  any  man 
employed  by  the  company  wonld  not  do 
it;  they  were  not  all  employed  by  the 
oompany. 

Conld  he  have  got  people  snfficiont  to 
roU  the  cart  if  he  choee,  m  spite  of  you  P 
— He  conld. 

Owen  OuUan. — Examined  by  the  Solicitor' 
Oeneral. 

ICmployed  in  the  collieries.  Confirmed 
the  last  witness.  Heard  Mr.  O'Brien  speak 
on  Friday  night.  He  asked  if  there  was 
■nfficient  force  there  to  keep  him  from,  I 
think,  one  hundred  or  two  hundred  men. 
In  the  course  of  his  address  he  said  he 
expected  this  to  be  a  free  country,  but  how 
that  was  to  come  round  he  did  not  say  in 
my  hearing.  On  Saturday  morning  I  saw 
Mr.  O'Brien  in  Widow  Lachen's  house, 
Mr.  O'Brien  sent  for  me  by  a  man  named 
Hourigan.  There  were  two  strangers 
in  the  room.  He  read  a  letter  to  me 
that  he  wanted  me  to  send  forward 
to  the  directors  of  the  Mining  Com- 
pany. 

Jvitnees  identified  the  letter  produced, 
and  stated  that  he  had  forwarded  it  to 
the  Company  in  Dublin. 

Was  any  wing  said  about  a  horse  of 
yours  P — ^That  was  the  evening  before. 

What  did  he  say  to  you  P — He  asked  me 
for  the  key  of  the  police-barrack ;  and  he 
■aw  one  of  the  company's  ponies  goiug  out 
to  water,  and  he  said  he  wanted  it  for  a 
night.  I  said  I  could  not  give  him  either, 
that  I  was  only  the  company's  servant; 
and  he  at  once  admitted  the  justice  of 
my  refusal,  and  said  he  would  not  take 
either. 

Cross-examined  by  FUzgeraM. 

You  were  the  principal  officer  of  the 
Mining  Company  there  P — Yes. 

Thev  have  a  good  deal  of  property 
there  P — A  good  deal. 

Had  they  at  this  time  any  gunpowder  P 
—Yes. 

Now,  during  the  whole  of  this  time 
was  any  of  the  Mining  Company's  pro- 
perty iiguredP — ^Not  in  the  least;  we  nad 
money  and  property  there,  but  it  was 
never  injured.  I  believe  I  remitted  one 
hundred  pounds  that  morning  from  the 
mines. 

There  was  no  attempt  made  to  take  any 
part  of  it  P — ^No  attempt  whatever. 

Did  Mr.  O'Brien  say  he  was  apprehen- 
sive of  arrest  ? — Why,  it  appeared  to  me 
that  he  was  afraid  of  it. 

A  Jwor:  When  Mr.  Smith  O'Brien  said 
he  expected  that  this  would  be  a  free 
counti^,  did  he  give  any  definition  of 
what  a  free  country  was  P — ^No. 


Biehard  Purdajf— Examined  by  SeoU. 

Secretary  of  the  Mining  Company  of 
Ireland.  Spoke  to  receiving  the  letter 
forwarded  by  the  last  witness  in  Dublin 
on  July  30. 

Sub-Inspector  Thomas  2Va»t— Examined 
by  Sausae* 

Subolnspeotor  of  police  in  Callan. 

Do  you  remember  proceeding  in  any 
direction  from  Callan  on  the  29th  of  July 
last  P— Yes ;  I  got  orders  from  the  oountv 
inspector  of  Kilkenny  to  proceed  out  with 
my  company  to  Ballingarry  Commons. 

State  what  number  of  men  you  had 
under  your  command. — Port3'-six. 

Just  state,  slowly,  what  occurred  after 
you  got  to  Ballingarry, — ^After  I  had  passed 
through  Ballingarry  I  observed  crowds 
following  me  along  the  road,  and  crowds 
also  passing  to  my  left  through  the  fields. 
I  continued  on  the  road  for  about  two 
miles.  VHien  I  had  advanced  about  two 
miles  beyond  Ballingarry  towards  the 
Commons,  I  observed  great  crowds  in  my 
front,  and  also  coming  down  fh>m  all  the 
hills,  and  a  shrill  whistling.  I  met  with 
a  road  to  my  right,  I  inquired,  and  I  found 
it  led  to  Kilkenny.  I  wheeled  the  party 
up  that  road,  expecting  forces  from 
Kilkenny. 

You  wheeled  the  party  up  that  roadp — 
Yes ;  up  to  the  rignt.  We  ascended  the 
hill,  I  oaresay  nearly  a  mile.  The  people 
behind  us,  from  Ballingarry,  took  the 
country  upon  the  right  when  we  took  the 
road ;  thoae  that  were  going  parallel  with 
us  fell  into  our  rear ;  and  tnose  coming 
across  the  Commons  were  to  our  left,  and 
we  were  nearly  surrounded.  When  we 
^t  to  the  slate  house  they  were  outfiank* 
ingus. 

Whiteside :  It  is  utterly  impossible  for 
mortal  man  to  take  down  what  you  say, 
you  are  speaking  so  quick. 

DoHERTir,  C.J. :  Suppose  you  condense. 
The  people  were  closing  around  youP — 
Yes,  my  lord. 

Sausse:  Were  you  able  to  perceive 
whether  any  of  the  crowd  you  have  de- 
scribed had  any  arms  P — Yes ;  they  were 
armed  with  pikes  and  guns. 

Could  you  form  any  estimate  of  the 
number  P — ^I  could  not  exactly  form  an 
estimate  of  the  number.  Persons  carry- 
ing gnus  in  a  trail  you  cannot  see  them 
at  all  at  a  distance ;  where  my  eye  rested 
I  saw  pikes  or  guns. 

What  did  you  do  on  seeing  the  slated 
house  P — 1  ordered  the  men,  who  were 
then  marching  in  fours,  to  break  and  take 
possession  of  that  house,  and  if  refased 
admission  to  smash  into  it.  It  was  about 
two  fields  from  ns,  on  the  right.  The  men 
rushed  for  the  house,  and  I  followed  them. 
Just  as  I  ordered  the  men  to  breaks  a  ^ot 
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was  fired;  Hooked  round  and  saw  the 
smoke,  with  the  man  who  fired  it,  about 
eighty  or  one  hundred  yards  to  my  left. 

When  you  gave  directions  to  your  men 
to  go  to  the  house,  in  what  direction  was 
this  crowd  going,  or  any  portion  of  it  ? — 
They  were  behind  us,  and  on  each  side ; 
completely  outflanking  us  on  each  side. 

VVere  they  walking  or  running  P— Run- 
ning, most  of  them,  I  shoald  say.  In 
about  two  or  three  minutes  they  could 
have  cut  us  off  from  the  house ;  they  could 
hare  got  between  us  and  the  house ;  they 
were  outflanking  us  completely. 

Was  there  any  attempt  made  to  cut  you 
off  from  the  house  P — They  were  making 
what  speed  they  could,  each  flank  be- 
hind us. 

Wh%te$%de:  That  is  a  mere  matter  of 
opinion. 

8aus$e:  Did  your  men  get  into  the 
house  P — Yes. 

Just  describe  what  you  did  there  P — 
I  directed  the  men  to  turn  in  and  to 
throw  all  the  loose  things  they  could 
up  against  the  windows,  and  to  secure  the 
doore. 

Afber  you  had  the  house  fastened  in 
that  way,  what  next  occurred  P — ^It  was 
in  the  act  of  fastening  that  it  was  sur- 
rounded. I  directed  the  men  to  take 
ohar^e  of  eyery  door  and  window.  1  was 
passing  up  stairs  to  see  if  the  arran^ 
ments  were  made,  when  I  heard  a  voice 
proceeding  from  the  rear,  calling  for  the 
officer.  I  went  to  the  lobby  window ;  a 
man  put  up  his  arm — ^that  man  was  un- 
armea— ana  said,  "For  God's  sake  let 
there  be  no  firing;  we  want  to  make 
peace."  1  replied,  if  the  people  did  not 
fire,  we  woula  not  fire ;  but  if  a  shot  was 
fired  from  without,  we  woald  fire  as  long 
as  a  cartridge  or  a  man  remained.  I  do 
not  know  whether  I  may  be  permitted  to 
explain  that. 

No ;  just  sfeafce  facts.  What  next  hap- 
pened, Mr.  Trani^—l  then  gave  or- 
ders—— 

Whiieside :  I  must  interpose  here,  \7hat 
was  laid  to  youP — My  orders  to  the 
men 

To  the  man  ODtside  P — Nothing  further 
with  that  man.    I  acted  immediately. 

Sausse:  What  next  happened  P— The 
next  were  the  orders  I  gave  the  men. 

After  you  gave  orders,  what  happened 
after  thatP — ^A  call  was  made  to  me  up 
stairs ;  the  words  were,  "  Mr.  O'Brien  is 
below " :  the  words  were,  **  Tell  Mr. 
TroMt^  Mr.  O'Brien  is  here." 

Did  you  go  down  P — I  did.  I  went  down 
to  the  window  where  I  was  informed  he 
bad  been,  but  he  had  disappeared. 

What  next  occurred  P— The  men   told 
me  of  a  proposal  that  had  been  made. 
What  next  oocorred  P— I  went  upstairs 


again;  I  was  again  called  to,  that  Mr. 
O'Brien  was  there,  and  wished  to  see  me. 
I  then  replied,  if  so,  let  him  come  round 
to  the  window  to  me.    He  did  not  come. 

What    next    happened  P — Immediately 

after  that  I  heard  a  crash  of  stones  and 

shots  from  without,  and  a  window  smashed. 

What  was  next  done  P — ^I  instantly  gave 

orders  to  fire,  and  the  firing  commenced. 

How  long  did  the  firing  continue  P— 
About  an  hour  from  first  to  last— from 
the  first  shot  to  the  last. 

Were  you  able  to  see  what  was  the 
effect  of  that  firing  P^When  going  on 
or  after  P 

Either,  when  going  onP — ^Why,  I  saw 
after  it  had  gone  on  for  a  considerable 
time,  the  people  did  not  appear  on  our 
front  or  fianks,  but  still  shootmg  over  the 
wall  as  well  as  they  could ;  they  did  not 
show  themselves  in  the  fianks.  We  had 
no  command  of  the  rear  of  that  house; 
they  cut  us  off  from  the  rear  view. 

DoHSBTT,  G.J. :  How  many  people  were 
there  about  the  house,  are  you  able  to 
say  P~>  I  should  say,  when  we  were  going 
up  to  the  house,  there  were  about  sixty- 
five  to  one,  or  about  three  thousand. 

Saueee :  During  the  period  that  you  say 
the  firing  was  going  on  from  the  police, 
was  there  any  firing  from  the  outside  P— 
Oh,  yes,  they  had  possession  of  the  house 
to  our  rear,  and  the  command  of  the  lobby 
window;  and  there  were  some  double 
barrels  in  the  rear  of  the  house.  The 
shots  from  those  double-barrelled  ^uns 
raked  the  stairs  and  passed  through  the 
lobby  window. 

Do  you  remember  while  you  were  in 
the  house,  and  after  the  firing  had  com- 
meneed,  any  policeman  coming  there  P — 
After  the  firing  was  over  Head  Constable 
Carroll,  in  private  clothes,  rode  up  to  the 
house.  I  heard  throughout  shots  from 
without  as  well  as  from  within. 

DoHSRTT,  C.J. :  Do  you  mean  through 
the  entire  hour  that  you  have  spoken  of  p 
— During  the  entire  time  the  firing  waj 
going  on  there  were  shots  from  without 
as  well  as  from  within,  except  the  latter 
part  of  it.  I  did  not  hear  many  for  about 
^Ye  minutes  before  our  last  shots  were 
fired. 

SauBse:  Were  they  fired  in  a  volley,  or 
were  they  dropping  shots  P — They  were 
dropping  shots  as  they  got  an  opportunity, 
Thej  were  not  in  volleys  either  fh>m 
within  or  without. 

Blackbubnb,  L.C.J.:  Was  the  firing 
continuous,  uninterrupted  P — For  about 
half  the  time  it  was  very  constant  firing 
fh>m  within,  and  without  for  about  a  third 
of  the  time. 

DOBBBTT,  C.J. :  Were  there  five,  fifty, 
or  one  hundred  shots,  can  you  safely  say, 
fired  by  the   party  without  P— I   snoiild 
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suppose  there  must  have  been  more  than 
one  hundred,  or  two  hundred  either.  T 
cannot  speak  with  any  certainty  as  to 
their  firing. 

A  Juror :  Can  yon  state  the  number  of 
reports  that  jrou  heard  P — Oh,  it  is  per- 
fectly impossible;  for  one-third  of  the 
time  the  firing  was  incessant  from  within 
and  without. 

A  Juror:  Would  you  undertake  to  say 
that  it  did  not  exceed  twenty  P — Indeed  I 
would  not. 

A  Juror :  Would  you  undertake  to  say 
that  it  exceeded  one  hundred  P — I  should 
say  it  might  have  exceeded  one  hundred  ; 
the  probability  is  that  their  shots  exceeded 
two  hundred.  I  cannot  go  to  anything 
like  certainty.  The  house  is  a  large  one ; 
and  consider  me  in  one  part  of  the  house, 
and  shots  goinjo;  on  both  in  front  and 
flank — it  is  perfectly  impossible  to  form 
any  idea. 

A  Jv/ror:  How  many  shots  did  vour 
party  fire? — ^The  head  constable  will  be 
able  to  answer  that — Head  Constable 
M*Donagh.  I  know  I  served  over  two 
hundred  and  thirty  rounds  to  replace  what 
had  been  fired. 

8au88e :  After  you  fortified  the  house  how 
long  did  you  remain  in  the  house  P — I  re- 
mained in  the  house  upwards  of  two  hours 
after  the  firing  had  ceased.  I  was  upwards 
of  two  hours  in  it  without  a  shot  being 
fired  from  within  or  without ;  and  aboat 
that  time  Mr.  Cox* a  party  from  Cashel 
aiTived,  about  two  hours  and  a  quarter 
after. 

About  what  o'clock  was  it  when  Mr. 
Cox's  party  arrived  P — About  a  quarter 
past  five  I  saw  three  or  four  men  ad- 
vancing; I  was  looking  through  a  loop- 
hole on  the  left  band,  and  I  fired  a  signal 
shot  for  them,  and  thnt  was  the  first  shot 
I  heard  from  the  time  we  ceased  firing, 
>vhich  was  upwards  of  two  hours  before. 

Cross-examined  by  Whiteeide, 

You  are  in  the  police  stationed  at 
Callan  ?— Yes. 

How  many  men  were  stationed  at 
Callan  P — Forty -six;  we  had  called  in  the 
out-stations.  There  were  two  or  three 
men  sick,  and  two  orderlies  left  at  home. 

Is  that  the  ordinary  number,  or  is  it  an 
excessive  number  in  a  police-barrack  P — 
It  would  be  an  excessive  number  for  a 
station  like  Callan,  but  the  out-stations 
bad  been  called  in. 

Is  there  any  station  in  this  place  that 
we  have  been  talking  of,  where  there 
would  be  as  many  as  five  hundred  P— No, 
I  do  not  know  of  it. 

Was  there  not  five  hundred  pounds  re- 
ward offered  for  the  arrest  of  Mr.  O'Brien  ? 
— I  had  not  heard  that  that  morning. 

When  you  saw  the  rest  of  the  police, 


they  did  not  tell  youP — ^Yes,  when  Mr. 
Cox  came  up  he  said  we  had  let  five  hun- 
dred pounds  slip  through  our  fingers. 

Were  you  not  very  sorry  you  had  done 
so  P — I  do  not  remember  it ;  it  would  not 
have  been  of  the  slightest  consideration  to 
me  in  the  discharge  of  my  duty. 

Would  not  Mr.  Coz,  like  to  have  bad 
that  in  his  fingers  P — I  think  he  would. 

And  if  you  had  marched  up  the  hill  you 
might  have  got  it  P — ^Up  what  hill  P 

Up  to  the  Commons,  instead  of  going 
into  that  house  P — ^Yes. 

On  this  occasion,  in  justice  to  yourself, 
you  have  not  underrated  any  of  your 
services  on  that  day,  or  the  numbers  of 
persons  whom  you  saw  P — Not  willingly ; 
m  the  number  I  have  laid  down  I  have 
heard  disinterested  persons  agree. 

You  said  three  tnousand  persons.  Is 
that  a  moderate  calculation  P — I  calculated 
from  the  ffround  covered,  on  the  flanks 
and  rear,  there  could  not  be  less. 

How  many  of  the  crowd  came  from  the 
collieries ;  the  mining  people  you  know  P — 
I  should  say  there  were  some  hundreds. 

Were  they  all  armed  P —I  have  mentioned 
before  that  is  impossible  to  ascertain  the 
number  of  arms  in  a  crowd ;  if  they  are 
carrying  guns  at  trail,  you  cannot  see 
whether  they  are  armed  or  not. 

Can  you  tell  the  difference  in  a  crowd 
between  women  and  men  p — Yes.  I  don't 
remember  seeing  any  women  about  the 
house  during  the  firing;  I  saw  three 
women  about  the  house  when  the  firing 
got  slack. 

Yoa  did  not  shoot  them  P — I  gave  orders 
to  take  care  that  they  should  not  be  shot. 
During  all  that  firing  of  so  many  hun- 
dred shots,  was  there  so  much  as  a  scrape 
on  the  fingers  of  any  of  the  police ;  were 
any  of  them  injuredP— Not  one;  I  took 
care  they  should  not  be. 

I  have  the  highest  respect  for  your 
abilities ;  but  you  were  not  wounded  P — 
No. 

And  you  live  to-day  to  tell  the  dangers 
that  you  passed  tbroagh  ?— Yes. 

Your  orders  were  to  go  to  Ballingarry 
Commons  P — Yes. 

You  knew  Mr.  O'Brien  was  there  P — I 
did  not  know  it  of  my  own  knowledge.  It 
was  by  the  orders  I  received ;  it  was  for 
his  arrest. 

You  had  a  special  order  for  his  arrest  ? 
— It  was  in  the  nature  of  an  order  to  ad- 
vance on  that  place,  where  I  was  to  be  met 
by  military  and  constables. 

Had  you  any  children  in  the  house  P — 
Yes;  they  were  very  good  hostages ;  there 
wore  five. 

Did  the  mother  of  those  children  ap- 
pear P — ^Yes;  she  did  appear. 

Did  she  ask  for  her  children  P— After 
the  firing  was  over  she  came  to  inquire 
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after  her  children.    I  told  her  they  were 
very  well. 

Where  did  yon  pnt  them  P— They  were 
in  the  comer  of  a  bed. 

Where  were  von  yourself  p. -I  waa  in  a 
room  on  the  left  flaoik ;  I  was  in  the  room 
where  the  Ijed  was. 

Were  yon  in  the  bed  P— No. 
I  am  asking  von  a  serious  question. 
Will  yon  swear  t.hat  you  did  not  lie  down  ? 
I  will. 

Did  yon  sit  down  P— Not  at  all. 
Did  you  take  np  a  bed  at  allP — No;  I 
took  np  a  carbine. 

Was  not  the  principal  firing  that  yon 
have  talked  of  from  the  back  of  the  house  P 
— ^I  told  yon  that  I  heard  double  barrels 
there.  I  could  not  say  the  principal 
firing  was  from  the  back,  there  was  firing 
all  round  the  house. 

Was  there  any  but  one  window  at  the 
back  of  that  house  P— But  one  window. 

Was  not  that  window  on  the  second 
story  P — ^It  was  on  the  first  landing  as  yon 
go  up  the  stairs. 

Did  you  observe  many  marks  on  the 
front  of  the  house  P— I  never  looked  at  it. 
Now,  in  the  front  of  the  house  there  was 
a  little  wicket  gate  P-^Yes,  leading  np  the 
passage. 

And  a  little  cabbage  garden  P— Outside 
this  wall  there  is,  and  there  is  another 
here  (pointing  to  the  plan). 

^  And  two  windows  in  the  front  P — Two 
windows  on  the  ground  floor  in  the 
front. 

And  three  above  in  the  front  P — Yes. 
Yon  went  up  stairs  P — I  passed  up  these 
stairs. 

What  room  were  you  in  in  front  P — The 
loft  fiank,  next  the  Commons. 

It  would  not  be  perfectly  easy  to  kill 
yon  there  p-«Perfectly  easy,  if  they  could 
do  it. 

Ordinarily  will  a  musket  bullet  pene- 
trate a  stone  wall  P— Certainly  not. 

Were  any  policemen  shot  or  wounded  P 
— Not  one,  nor  hurt  at  all. 

Now,  from  your  firing  some  people  were 
killed  P — ^And  woimded. 

Just  as  the  firing  began,  an  unarmed 
man  spoke  to  you,  and  asked  for  peace  P — 
Yes. 

And  said  they  were  trying  to  make 
peace ;  did  he  not  P— Yes. 

And  yon  answered  him,  and  said,  if 
there  was  no  firing  from  without,  there 
wonld  be  none  from  within P — Yes;  but 
that  if  a  shot  was  fired  from  without,  we 
would  return  it  while  a  shot  or  a  man 
remained. 

In  the  room  in  which  yon  were  before  the 
firing  began,  were  there  any  stones  thrown 
into  that  room  P — I  could  not  say  yes  or 
no.  My  men  in  that  room  tell  me  I  was 
struck  on  the  breast  with  a  stone,  but  I  do 


not  remember  it ;    my  mind  was  too  busily 
occupied  in  making  arrangements. 

Well,  if  you  never  get  a  severer  wound 
than  that,  yon  will  be  covered  with  glory 
very  easily.  Who  told  yon  thatP — My 
own  men. 

They  told  yon,  "  Captain,  yon  are  wound- 
ed, though  yon  do  not  know  it."    Did  yon 
get  the  stone  P — No. 
Did  yon  look  for  it  P— No. 
Perhiskps  yon  have  the  stone  P— No. 
Did  you  report  that  to  your  officer  P — 
No,  thev  told  me  a  ball  hit  the  wall  by 
my  head,  but  I  did  not  see  it  or  examine 
it. 

Before  there  was  any  firing  out  of  the 
house,  did  you  see  any  stones  thrown  in* 
to  the  room  where  yon  were  standing  P — I 
heard  a  crash,  but  I  cannot  tell  where ; 
they  came  in  there  as  well  as  in  other 
places. 

Was  any  thins  thrown  into  that  room 
before  yon  fired  r— I  could  not  answer  for 
that  room  in  particular ;  I  heard  a  general 
crash. 

Was  it  before  or  after  the  general  crash 
that  you  were  called  down  stairs  bv  a 
man  P— Before  it,  by  Mr.  O'Brien ;  before 
it. 

Yon  went  down  to  that  room  where  the 
front  window  was  P — Yes. 
Into  which  a  man  could  speak  P — Yes. 
And  might  be  shot  by  your  men  inside  P 
—Yes. 

When  yon  went  down  yon  were  told  Mr« 
O'Brien  was  gone  P— I  did  not  see  him. 

If  a  person  at  that  window  wanted  to 
speak  to  a  person  at  the  second  room,  he 
would  have  to  cross  the  front  of  the  house  P 
— Yes,  but  he  might  do  so  with  safety  if 
the  doors  were  shut. 

Both  in  passing  the  windows  and  re* 
passing  P— >There  was  an  order  at  that 
time  from  me  to  my  men,  not  to  fire 
unless  fired  upon,  but  if  fired  upon  to  fire 
at  once  without  any  order. 

You  did  not  proclaim  that  to  the  people 
outside  P— No,  it  was  not  necessary. 

After  you  came  down  to  that  room  you 
then  went  np  again  P — Yes. 

And  yon  looked  out  there  P — In  fact  I 
was  throwing  something  in  a  window, 
which  was  a  small  bag  of  meal,  and  I  said 
that  would  stop  a  ball,  and  just  at  the 
moment  I  was  told  again  he  was  below. 

Now,  von  went  down  a  second  timeP 
— No,  I  did  not. 

When  yon  said  that  the  gentleman 
should  come  round  to  the  window  if  he 
wanted  to  speak  to  you,  what  window  did 
you  meanP — ^It  is  not  described  at  all 
here  {referring  to  the  plan) — ^the  window 
on  that  side. 

That  was  the  window  you  meant  P—I 
wonld  have  answered  him  from  the  window 
above. 
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And  a  person  who  heard  that  he  was 
desired  to  go  ronnd  to  the  other  window, 
standing  at  the  front  window,  might 
naturally  expect  that  it  was  this  front 
window  on  which  he  might  stand  and 
speak  to  those  within? — I  cannot  tell 
what  he  might  suppose. 

You  meant  to  speak  to  him  from  above  P 
^That  is  what  I  said.  I  said,  "If  he 
wants  me  let  him  come  round." 

And  by  coming  round  you  could  speak 
to  him  out  of  the  second  story  window  P — 
Yes. 

Yon  were  asked  the  number  of  shots 
that  were  fir^.  I  am  not  asking  about 
the  police  shots.  Will  you  swear  there 
were  two  hundred  shots  fired  or  fifty,  now 
I  am  asking  you  P — Indeed  I  would. 

Did  it  last  half  an  hour  P— The  brisk 
firing  was  about  a  third  of  the  time,  and 
for  the  next  third  it  was  very  slack,  and 
for  the  other  third  it  was  yery  odd 
'shots. 

And  these  odd  shots  came  fVom  your- 
selves ?— Yes. 

That  is,  whenever  any  man  appeared 
you  fired  at  himp — We  never  ceased  to 
fire  as  long  as  we  saw  an  euemy. 

After  the  general  firing  ceased,  if  any- 
body appeared  within  range,  you  fired  at 
him  P— Yes. 

And  that  was  continued  after  the  gen- 
eral conflict  had  ceased  P— Whenever  any 
of  them  were  seen  changing  positions  they 
were  fired  at.  If  we  had  ceased  they 
might  have  renewed  the  conflict. 

They  did  not  renew  it,  and  you  were 
two  hours  in  that  house  without  a  shot 
being  fired  at  all  P— Not  a  shot  I  heard  for 
the  two  hours  that  elapsed. 

Having  remained  there  two  hours  Cap- 
tain Com  marched  up,  and  you  went  away  P 
— In  about  two  hours  and  a  quarter,  and 
he  took  away  some  of  the  pikes  that  re- 
mained on  the  ground. 

A  Juror :  When  you  ordered  the  men  to 
break,  did  you  mean  to  run  for  the  house  P 
— Decidedly,  to  take  it  as  quickly  as  pos- 
sible. 

Was  that  after  the  shot  was  fired  on 
your  leftP — About  the  veir  same  time. 

It  was  about  that  time  tnat  you  ordered 
them  to  run  for  the  house  P— I  think  the 
shot  was  fired  as  they  were  breaking. 

You  said  it  was  a  single  shot  P-— Yes,  I 
saw  the  smoke  about  the  man  who  fired  it, 
about  eighty  or  one  hundred  yards  to  my 
loft.  I  heard  the  explosion,  and  saw  the 
smoke  about  the  man. 

A  Juror :  Did  you  know  the  man  who 
lifted  up  his  hands  for  peace  P — I  did  not ; 
I  never  saw  him  since  to  my  knowledge. 

Whiteside:  Of  course  there  were  un- 
armed men  there  P — ^Yes,  he  was  unarmed 
at  the  time. 

A  Jwror:  Was  he  a  countryman  P— His 


appearance  was  that  of  a  decent  farmer  or 
shopkeeper. 

In  fact,  was  he  dressed  in  frieze  P — No, 
he  had  a  brown  frock  coat  on. 

Oomdiue  IfoAotiy— Bxamined  by  Lynch. 

Was  one  of  Tranfa  party,  and  stationed 
in  the  parlour  of  Widow  ITGwrmaeVt 
house,  on  the  left  going  in. 

Tell  the  Court  after  you  first  went  into 
the  parlour  what  first  occurred. — Why, 
the  people  all  surrounded  the  house  and 
shouted ;  then  I  observed  a  man  with  a 
military  cap  get  out  of  a  pasture  field  into 
the  potatoes,  into  the  caboage  garden,  and 
come  by  a  ditch  until  he  came  to  an  out- 
ofiice  that  was  convenient  to  the  window. 

Did  any  person  come  to  the  window  on 
that  occasion  P — Why,  there  was  a  man 
came  first  to  the  window  dressed  with  a 
fiannel  jacket  on  him,  armed  with  a 
blunderbuss.  He  asked  us  to  give  up  our 
arms.  Mr.  0*Brien  came  on  tne  window 
then,  immediately  afterwards.  He  stood 
on  the  stool  of  the  window.  The  window 
was  open.  He  said  that  he  was  an  Irish- 
man and  a  soldier,  and  asked  us  to  give  up 
our  arms,  and  he  would  protect  our  lives, 
and  he  woulcl  give  us  five  minutes 

Did  he  say  anything  itirther  then  P — ^No» 
he  did  not ;  we  told  him  we  would  not. 

Had  Mr.  O'Brien  any  firearms  P— I  did 
not  see  him  when  he  came  on  the  window 
with  any  firearms,  but  I  saw  him  before 
that  with  a  pistol. 

Where  did  you  see  Mr.  O^Brien  before 
with  firearms  P — ^I  saw  him  out  of  a  win- 
dow ;  I  saw  him  lying  underneath ;  lying 
in  an  out-office. 

Where  was  he  when  you  saw  him  with 
firearms  P — I  saw  him  in  a  cabbange  gar- 
den, in  an  out-office  getting  into  a  cabbage 
garden,  and  he  stood  there  at  the  end  of 
that  house. 

MooBE,  J.:  How  far  was  the  cabbage 
garden  flrom  the  window  where  you  were  P 
— ^Not  more  than  about  a  perch,  my  lord; 
about  a  perch. 

Lynch :  Did  Mr.  O^Brien  remain  there, 
or  did  he  go  away  P — He  went  away. 

Did  you  hear  Mr.  O'Brien,  when  he  left 
the  window,  say  anything  to  the  people  P 
— I  heard  him  speaK  to  the  people,  but  I 
did  not  know  what  he  said  to  them. 

Up  to  the  time  of  Mr.  O'Brien  having 
left  the  window,  had  there  been  any  firing 
at  allP-wThe  firing  commenced  immedi- 
ately after  he  left  the  window.  The  firing 
commenced  outside  then,  and  upstairs  they 
fired  their  return  fire,  and  so  did  we  below. 

Was  anything  else  done  from  the  outside 
except  the  firing  P — ^There  were  stones 
thrown. 

How  soon  after  the  stones  was  the  firing  P 
— I  could  not  exactly  say;  about  five 
minutes,  I  should  say. 
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A  JWrof* :  Did  yon  see  any  baUs  como 
inP— No;  I  did  not. 

In  the  interral  of  fiye  minutes,  between 
the  stone  and  the  shots,  was  any  shot  fired 
oat  of  the  honse  P—No. 

Lynch :  At  that  time,  before  the  firing, 
did  yon  hear  anythine  striking  any  of  the 
windows  in  the  rest  of  the  house  P-^No ;  I 
did  not. 

After  yonr  party  had  commenced  firing, 
how  long  did  the  firing  coDtinne  P — I  could 
not  exactly  say.  I  think  about  a  quarter 
of  an  hour,  or  more,  of  continued  firing. 
'  A  Juror :  Do  you  know  the  difference  in 
the  sound  of  the  firing  of  a  company,  and 
the  firing  of  a  section;  you  hare  oeen  some 
time  in  tne  police  P — ^Yes. 

Would  you  know  the  cUflTerence  between 
the  sound  that  a  section  and  a  compcuiy 
would  make  firing  P — I  would. 

Was  the  Tolley  you  heard  louder  than 
the  firing  of  a  section,  and  was  it  the  noise 
made  by  the  firing  of  a  company  P— I  could 
not  exactly  state  that ;  it  was  a  lar^e  report. 

Was  that  more  than  would  be  me  report 
of  the  firing  of  a  section,  suppose  we  s^ 
the  section  consisted  of  twenre  men  p — It 
was  more  than  that. 

Was  it  as  much  aa  if  it  consisted  of  fifty 
men  P — I  could  not  exactly  say. 

How   many   shots  were  fired  at  that 
time  P — I  could  not  say  ;  they  wore  fired 
at  eyery  side  of  the  house. 
'    What  condition  were  the  parties  in  P — 
They  were  scattered  eyery  way. 

What  was  between  you  and  the  pai'ty 
firing— was  it  a  ditch  or  a  wall  P— They 
fired  from  a  wall. 

Gross-examined  by  FUssgeraid. 

From  the  sound  of  the  firing  could  you 
say  whether  it  came  from  the  back  or  the 
front  of  the  house  principally  P — I  could 
not  say ;  I  think  it  came  from  the  back  of 
the  house. 

Yon  could  not  say  it  came  more  from 
one  than  from  the  other  P — I  could  not. 

And  how  long  did  the  firing  lasc  alto- 
gether— ^I  am  not  speaking  of  continued 
firing  P — About  a  quarter  of  an  hour  at 
best. 

None  of  your  men  were  wounded  P — 
Not  one. 

And  yon  were  in  the  front  of  the  win- 
dow P— Yes. 

And  that  was  open  P — Yes. 

A  Juror:  Was  there  anything  to  pre- 
vent balls  fired  from  the  outside  from 
getting  in  P — Not  a  hap'orth. 

In  facty  there  was  no  mark  of  balls,  and 
but  one  stone  P — ^Yes. 
John  Moron — ^Examined  by  the  AUomey» 
General. 

Was  in  the  same  room  as  last  witness. 
Saw  Mr.  (/Brien  with  his  back  to  the 
waUy  close  to  the  window. 


When  next  did  you  see  Mr.  O'Brien,  or 
what  part  of  the  transaction  did  you  see 
him  next  in  P — One  of  the  men  went  up- 
stairs to  tell  Mr.  Trant  that  Mr.  O'Brien 
was  below ;  on  Mr,  Trant  coming  down  he 
had  disappeared  from  the  place  I  saw 
him  in.  After  Mr.  Trant  had  left  the 
room,  Mr.  O'Brien  came  and  planted  him- 
self in  the  same  position  he  was  in  before. 
He  came  up  to  the  window,  and  got  up  on 
the  window  stool.  The  first  expression  he 
made  use  of  was,  ''  We  are  all  Irishmen, 
we  are  all  Irishmen.  I  am  Smith  O'Brien, 
as  good  a  soldier  as  any  of  you ;  "  that  is 
the  expression  he  made  use  of.  He  de- 
mandea  our  arms  after  that.  The  answer 
he  got  was,  I  was  one  of  the  men  myself 
who  said  it,  that  we  would  forfeit  our  lives 
before  we  would  give  up  our  arms. 

When  you  gaye  him  that  answer  what 
did  he  say  or  do? — He  certainly  seemed 
disappointed. 

Did  he  say  anything,  did  he  remain  on 
the  window-stool  or  Sd  he  go  away  P— I 
heard  him  get  down  off  the  window-stool, 
and  I  heard  him  make  use  of  the  expres- 
sion, "  Slash  away,  boys,  and  slaughter 
the  whole  of  them." 

Prisoner:  Don't  you  know  you  are 
swearing  falsely  when  you  are  swearing 
that  P — No,  sir,  I  do  not. 

Attorney-General:  How  far  was  Mr. 
O'Brien  irom  the  window  when  he  said 
that  P— I  do  not  think  he  could  be  far 
from  the  window. 

Was  he  off  the  window- stool  p— He  could 
not  be. 

Frieoner:  Turn  round  and  let  me  see 
your  face. 

Attomey-Oeneral :  Was  he  off  the  win- 
dow-stool at  the  time  P — He  had  one  foot 
off  the  window-stool  and  the  other  on  it  at 
the  time  I  heard  him  say  that. 

Did  anything  occur  immediately  after 
you  heard  him  use  that  expression  P — Im- 
mediately after  that  I  heard  shots. 

From  the  inside  or  the  outside  p — From 
the  report  it  must  have  been  from  the  out- 
side. 

How  soon  after  you  heard  this  expres- 
sion used  by  Mr.  O'BiHen  did  you  hear 
the  first  shots  fired  P — In  two  minutes 
after  or  a  minute  after.  There  were  one, 
two,  three,  or  four  shots  commenced  to- 
gether ;  I  could  not  exactly  say. 

Did  you  see  or  perceive  any  stones 
thrown  into  the  room  where  you  were  P— . 
Yes,  there  were  seyeral  attempts  made  at 
throwing  stones  into  the  room  where  I 
was.  The  firing  continued  at  intervals 
for  three-quarters  of  an  hour.  While  this 
firing  was  going  on,  I  did  certainly  see  a 
great  number  of  men  armed  with  guns, 
pikes,  and  pitchforks.  I  did  not  see  any 
man  in  the  act  of  firing  at  or  towards  the 
house.    I  saw  one  man  make  an  attempt, 
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bat  he  is  nofc  present,  by  patting  a  gan 
oyer  the  wall  that  was  in  the  front  of  the 
house,  and  were  it  not  that  he  was  too 
low  for  the  wall,  he  woald  have  fired  in  on 
as ;  the  muzzle  of  the  gan  did  not  come 
exactly  on  a  level  to  the  window  I  was  in. 

Cross-examined  by  Whiteside. 

Was  it  not  on  the  6th  of  September  that 
year  information  was  sworn  P — I  conld  not 
say. 

Captain  Trcmt  is  your  officer  ? — ^Yes. 

Were  there  not  women  there?— I  saw 
several  women  there  just  before  the 
firing,  but  it  was  not  in  the  line  of  making 
peace ;  some  of  the  women 

Perhaps  they  were  the  ringleaders  P — ^I 
certainly  saw  some  of  them  gathering 
stones. 

W©uld  you  not  shoot  a  woman  if  you 
saw  her  gathering  stones? — I  would,  if 
the  firing  was  going  on. 

Would  you  have  shot  a  child  P — I  do  not 
know. 

Would  you  have  shot  all  the  women 
there  if  they  had  been  pelting  stones  P — 
If  they  deserved  it,  certainly. 

You  would  have  shot  them  all,  one 
after  the  other ;  you  admit  that  P — I  do, 
certainly. 

Before  Mr.  Trant  came  into  the  room 
the  first  time,  did  anybody  appear  at  the 
window,  except  Mr.  O'Brien,  saying  they 
wished  to  make  peace  P — ^No  person  had 
appeared  at  the  window  before  Mr.  Trant 
came  down. 

Did  such  a  thing  occur  P — It  might. 

You  did  not  hear  it  nor  see  it  P — ^Nor 
see  it. 

Did  you  read  your  informations  to-day  P 
— ^No ;  nor  since  I  was  sworn  in  Dublin. 

This  window  at  which  Mr,  O'Brien 
came  to  speak  to  the  men  inside  was 
open ;  was  it  not  P — He  certainly  came  to 
the  window  and  gave  the  shutter  a  push 
in. 

Then  his  person  was  exposed  P — He  was 
fully  exposed. 

And  had  either  party  fired  at  that  time 
he  must  have  been  shot  dead ;  is  not  that 
so  P — Certainlv  so. 

Did  he  say  he  would  protect  your  lives 
if  you  would  give  up  your  armsP — We 
said  we  could  not  give  up  our  arms. 

And  he  immediately  said  in  a  loud  clear 
voice  to  the  people,  "Slash  away,bovs, 
and  slaughter  them  all ; "  did  he  not  P — 


Was  he  looking  you  in  the  face  and 
pointing  to  the  jjeople  outside  P— Certain- 
ly ;  on  his  coming  up  to  the  window  he 
put  back  his  hand  to  push  back  the  crowd. 

When  he  spoke  that,  did  he  turn  round 
and  address  the  people,  and  say,  ''Slash 
away  P  " — No ;  he  was  getting  up ;  there 
was  a  number  round  about  him. 


Of  armed  people  P — Yes. 

With  guns  P— With  blunderbusses. 

Inside  the  wall,  were  they  ?  Will  you 
swear  that  P — Yes. 

And  the  moment  he  said  that,  they  fired 
in  P— They  fired  in  when  the  words  '  *  Slash 
away  "  were  used. 

Fired  with  their  blunderbusses  into 
your  room  P — Not  my  room. 

Did  you  fire  out  directly  then  P— Not 
exactly  at  that  time ;  till  I  heard  shots  I 
did  not  fire. 

But  the  people  who  were  between  the 
window  and  the  wall,  with  the  blunder- 
busses, fired  the  moment  Mr.  O^Brien 
spoke  ^— No ;  I  did  not  say  that.  If  he 
remained  at  the  window  he  would  have 
been  shot. 

Did  Uiey  fire  when  he  told  themp—I 
cannot  say ;  I  heard  snots. 

Did  the  people  with  the  blunderbusses 
fire  P — I  cannot  say. 

Will  you  say  they  did  P — They  might 
have  fired. 

On  your  oath,  do  you  not  know  that 
nobody  fired  at  that  time ;  on  your  oath, 
do  you  not  know  it  P— In  two  minutes. 

On  your  oath,  do  you  not  know  that 
nobody  fired  p— No. 

When  he  said  *'  Slash  away,  boys,  and 
slaughter  them  all "  P — ^I  heard  shots. 

Will  you  swear,  when  he  spoke  those 
words,  anybody  fired  into  your  window  P— 
There  was  no  shot  fired  into  our  win- 
dow. 

Had  you  the  power  to  shoot  Mr.  O^Brien, 
to  shoot  him  dead,  when  he  said  that  P — 
I  had. 

Had  you  it  in  your  power  to  shoot  him 
when  tho  shots  were  fired  P — I  could ;  if 
he  had  come  within  my  reach,  I  would 
have  shot  him. 

You  would  have  shot  him  P — Certainly. 

And  he  was  fronting  the  window  look- 
ins  at  you  when  he  said  that  P — ^No  ;  he 
hskd  one  foot  on  the  window-stool  and  one 
oflf. 

One  foot  on  the  window -stool  and  one 
offP — My  bayonet  was  only  six  inches 
from  his  breast.  He  was  armed  with  a 
pistol. 

Could  you  shoot  a  man  six  inches  from 
you— that  is  my  question — could  you  P — I 
could. 

Did  you  shoot  him  p— No,  I  did  not, 
because  I  did  not  hear  him  make  use 

You  did  not  hear  him  say  "  Slash  away, 
boys,  and  slaughter  them  all*'? — I  did 
hear  him  say  that. 

What  was  it  you  were  going  to  say  P — It 
does  not  strike  me.  At  the  time  he  said 
"  Slash  away,  boys,  and  slaughter  them 
all,"  he  was  going  down  ofi'the  window. 

Six  inches  from  you  ? — ^The  bayonet  was 
not  more  than  six  inches  from  him. 

A  Jwor :  Did  you  fire  at  all  P— ^I  did. 
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Whafc  did  yon  fire  at  P — ^I  sair  a  man  in 
the  act  of  x)elting  stones,  and  I  fired  at 
him. 

Another  Juror:  What  prevented  you 
firing  at  Mr.  0*Brien  f — I  had  not  time  to 
fire  after  I  heard  the  words  *'  Slash  away, 
boys,  and  sian^hter  them  all." 

He  was  withm  six  inches  of  yoar  bayonet 
at  the  moment  P — Yes. 

With  respect  to  those  words  of  Mr. 
O^Brien,  where  was  the  other  constable 
who  was  examined  before,  at  the  time  that 
he  said  that  P — He  was  in  the  room. 

Whiteside :  1  understood  the  last  witness 
to  say  he  was  at  the  same  window,  if  your 
lordship  will  look  at  your  notes. 

Witness :  He  was  at  the  same  window. 

A  Juror :  Yes ;  that  is  sworn. 

Arthur  Bdbmson — Examined  by  the 
Solicitor-  General. 
Confirmed  the  last  witness. 
After  we  refused  giving  him  the  arms, 
on  getting  down  from  the  window,  Mr. 
Smith  O'Brien  gave  the  word,    **  Slash 
away,  boys,  and  slaughter  the  whole  of 
them." 

Gross-examined  by  Whiteside. 

I  did  not  make  any  deposition  about 
these  words.  I  saw  no  one  shot  in  the  in- 
cloBure  between  the  honse  and  the  wall. 
Mahony  miaht  have  heard  what  Mr.  O'Brien 
said,  if  he  had  been  attending. 

And  every  man  who  moved  about  you 
fired  at  P— Yes. 

How  many  panes  of  glass  were  broken 
in  that  window  you  were  at ;  be  precise  P — 
1  could  not  say. 

Will  vou  swear  there  was  one  P — ^Yes. 

Two  P— Yes. 

That  is,  during  the  whole  conflict  there 
were  two  ^nes  of  glass  broken  in  that 
window  P— Yes. 

Was  it  by  stones  or  by  bullets  P — By 
the  bullets  of  the  men  inside  firing  out 
through  the  window. 

So  that  any  panes  of  glass  even  broken 
in  the  window  were  broken  by  the  bullets 
of  the  men  inside,  and  not  by  anybody 
outside  P — ^I  think  they  were. 

Did  you  gather  any  stones,  and  bring 
them  away  from  that  window  p — ^No,  I 
did  not  gather  any. 

Did  you  see  any;  will  you  swear  yon 
saw  any  P — ^No;  not  to  my  knowledge. 

Did  you  see  any  bullet  in  that  room,  or 
any  bullet-mark  P— Not  one. 

Patrick  JVwc^- Examined  by  Scott. 
Confirmed  the  previous  witnesses.  I 
saw  people  coming  up  to  the  house;  a 
young  man  came  up  to  the  window  with 
a  flannel  waistcoat  on.  He  demanded  oar 
•arms,  and  said  I  was  an  Irishman,  and 
that  he  was  an  Irishman;  that  I  had  an 


I 


Irishman's  face^  and  that  I  was  Pat  Ford, 
from  Gallan. 

Where  was  that  man  at  the  time  he  said 
that  P— Standing  on  the  window-stool.  I 
told  him  we  would  not  give  them  up,  and 
for  him  to  go  away,  as  it  would  be  better 
for  him.  After  that  Mr.  SmWi  O'Brien 
came  and  stood  on  the  window-stool. 

Begin  again  and  state  what  Mr.  O'Brien 
said  P — "  On  my  honour  as  a  gentleman,  I 
come  up  to  you ;  I  am  Smith  O'Brien;  I 
know  you  are  Irishmen ;  I  only  want  your 
arms,  and  I  will  protect  your  lives." 

Was  any  answer  given  to  that  P — There 
was ;  we  told  him  that  we  would  not  give 
them,  that  we  had  an  officer,  and  what- 
ever he  would  do  we  would  do. 

Was  your  officer  at  that  time  in  the 
room  P— He  was  upstairs. 

Did  he  say  anything  after  you  said  you 
had  an  officer,  and  whatever  ne  would  do, 
you  would  doP — Yes,  he  asked  who  he 
was,  and  we  told  him  Mr.  Trant^  from 
Callan,  and  he  asked  where  he  was. 

Well  P— He  was  addressing  the  people 
out  backwards;  that  is,  the  little  back 
yard ;  and  he  went  on  then  to  go  round. 

Did  anything  more  occur  after  that  P — 
Yery  shortly  after  leaving  the  window  the 
firing  commenced. 

Did  you  hear  anything  said  immediately 
after  his  leaving  the  window P — I  did;  I 
heard,  "  Slash  away,  boys,  we  will  soon 
have  them  all." 

Can  you  say  by  whom  those  words  were 
spoken  P — No,  I  cannot. 

How  soon  after  you  saw  Mr.  O'Brien 
turn  from  the  window  was  it  that  you 
heard  those  words  P — I  think  about  a 
minute  or  something  better. 

What  part  of  the  room  were  you  in  P — 
The  front  window;  the  window  that  he 
came  to. 

How  soon  after  you  heard  these  words 
did  you  hear  any  shots,  and  from  what 
direction  P — Immediately  the  firing  com- 
menced. 

From  the  inside  or  the  outside  P — I 
think  it  was  the  outside ;  I  am  almost 
sure  it  was  the  outside;  it  was  in  that 
direction:  it  was  in  the  kitchen,  and  not 
in  our  room,  that  the  firing  first  came  in. 

A  Juror:  How  far  was  Mr.  O'Brien 
from  you  when  you  heard  those  words  P — 
Not  more  tban  seven  or  eight  yards. 

Cross-examined  by  Fitzgerald. 

Was  Mr.  O'Brien  accompanied  by  any 
one  at  this  time  P — He  was. 

By  whom  P— I  could  not  tell  who  they 
were  ;  there  were  two  of  them  whom  if  1 
saw  I  would  know;  I  never  saw  them 
since.  There  were  a  good  number  up  in 
the  yard  and  close  to  the  window. 

Quite  close  to  the  window?— Yes,  there 
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was  one  Bf-anding  on  the  window  along 
with  him. 

Oeorge  Frederick  If'Dono^^— Examined 

by  8au89e. 
Confirmed  the  preyioas  witnesses.    Was 
in  the  npper  room.    Heard  the  words, 
"Slash   away,  Sec,"  bat  did   not  know 
who  uttered  them. 

Gross-examined  by  White$ide, 

Was  the  greatest  part  of  the  firing  from 
the  back  or  the  front  of  the  house?— I 
cannot  say. 

"Do  you  swear  positively  that  the  firing 
continued  fifteen  minutes  P — I  do^  and 
near  three  Quarters  of  an  hour. 

Did  you  fire  any  stray  shots  after  that  ? 
— 2?ot  from  the  time.  It  was  two  hours 
and  yery  nearly  a  quarter  after  our  firing 
ceased  when  I  heard  a  shot  fired;  I 
thought  that  shot  was  upstairs;  I  went 
out  to  inquire  who  fired  that  shot,  and 
Mr.  Trani  said  he  fired  it  as  a  signal  shot 
for  men  he  saw  coming  up. 

After  that  there  were  no  stray  shots  at 
all  except  a  single  shot  P — No. 

Not  for  two  hours  and  a  quarter  P — ^No. 

Thonuu  TTafor*— Examined  by  Lynch. 

Stationed  in  an  upper  room.  Confirmed 
previous  evidence.  Saw  guns  pointed  in 
the  direction  of  the  window,  and  mortar 
knocked  ofi"  the  side  of  the  window.  Saw 
the  guns  explode  in  that  direction. 

John  Hanover — Examined  by  the 
Attorney'  Oeneral. 

Do  you  recollect  having  gone  to  Widow 
M'Cormach's  with  General  jlf'DonaWf— I 
recollect  going  there;  the  General  was 
there  before  me.  It  was  the  Monday  fol- 
lowing the  shooting  match ;  the  shooting 
match  was  on  the  Saturday. 

Did  you  yourself  examine  the  front  of 
that  house  or  any  portion  of  the  house,  to 
see  what  state  it  was  inP — I  did,  inside 
and  outside. 

Just  describe  whether  you  saw  any 
marks  on  the  wall  inside  or  out  P — I  saw 
several  marks  outside,  both  stones  and 
what  I  should  say  were  lead  bullet  marks. 

Can  you  say  on  what  portion  of  the  out- 
side of  the  house  you  saw  those  bullet 
marks  ? — The  front. 

Did  you  examine  the  inside  of  the  house 
whether  there  were  any  marks  P — I  did. 

Did  you  find  any  marks  inside  P— I  did. 

Of  what  P— Of  bullets. 

On  what  portion  of  the  house  P — In  the 
inside  part  of  the  rear  face  of  the  house, 
like  as 'if  thev  came  in  at  the  front  of  the 
house  and  lodged  in  the  back  of  the  house. 
I  saw  some  in  the  top  story  and  some  in 
the  uf  der  story. 


Cross-examined  by  Whitsside. 

What  do  you  mean  by  a  shooting 
match?— When  the  peasantry  and  oon- 
stabulary  come  in  collision  with  each 
other. 

And  the  pleasure  of  the  sport  connsts 
in  the  number  of  combatants  shot  on  each 
side?— I  think  it  is  no  pleasare  to  shoot  a 
man. 

You  were  not  with  Mr.  Trant  .^— I  ma 
up  about  an  hour  and  a  half  after  him. 

Did  anybody  tell  you  to  make  an  ex- 
amination of  that  house? — No. 

You  just  threw  the  eye  of  a  militaiT 
man  over  it  yourself  when  you  went  with 
General  M^Vondldf^l  did  not  go  with 
General  IT  Donald;  1  was  there  shortly 
after. 

I  dare  say  yon  know  everything  that 
occurred  better  than  the  men  that  were 
there  ? — I  do  not. 

You  said  you  saw  things  that  appeared 
like  the  mark  of  stones? —Yes,  stones 
always  make  a  larger  mark  than  bullets. 

You  did  not  take  up  the  bullets  ?— I  saw 
the  children  exhibit  them  to  the  GkneraL 

Was  it  an  apron  full  of  bullets  P— I 
think  I  did  not  see  more  than  one. 

Were  you  present  when  the  bullet  wa« 
found?— I  was  there  in  the  house. 

Just  show  me  the  room  the  bullet  was 
found  in  P— I  saw  the  officer  lift  it  up. 

What  room  is  it  P— I  could  not  sav. 

See  what  it  is  to  be  accurate.  Would 
you  know  a  police  bullet  from  a  peasant's 
bullet?— I  would  not;  I  would  judge  of 
the  size  of  a  constabulary  bullet 

Was  it  flattened  ?— It  was  like  as  if  it 
struck  against  a  wall. 

John  Carroll — Examined  by  the 
SoUcUor-  QenaraL 

Constable.  Was  sent  by  Mr.  Qremt 
magistrate,  on  Saturday  July  29,  ftom 
Kilkenny  to  Ballixigarry  with  a  letter  for 
Inspector  Trant.  nesid  firing  on  getting 
into  the  field  under  Widow  M*Cormack*9 
house.  The  firing  had  ceased  when  he 
reached  the  house.  Delivered  the  letter  and 
returned.  On  the  way  back  to  Kilkenny 
met  with  a  crowd  of  three  or  four  hundred 
persons,  some  armed  and  some  not,  about 
four  hundred  yards  from  Widow  WCor- 
mofilcs  house.    Mr.  G'Brien  came  up. 

Well,  now,  what  passed  between  you 
and  Mr.  O'Brien  f^UA  asked  me  if  I  was 
a  mounted  policeman  ?    I  said  I  was. 

Were  you  in  coloured  clothes  ? — Yes. 

What  passed  after  that  P— Another  per- 
son came  and  eaid  I  might  consider  my- 
self a  prisoner,  although  at  the  same  time 
I  need  not  feel  any  apprehension  of  insult 
or  injury.  He  had  a  belt  about  him  and 
a  gun  in  his  hand. 

Then,  or  shortly  afterwards,  was  any* 
thing  further  said  to  you?— There  was 
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anotlier  jonug  man  who  said  that  I  was 
there  Iq  the  capacity  of  a  spy. 

Was  Mr.  O'Brien  in  conouany  P — No,  he 
was  nob.    It  was  about  an  noar  later. 

After  you  had  that  oonyei*sation,  and 
yonr  being  considered  a  prisoner,  state 
anything  that  occurred. — ^The  party  then 
moved  down  the  road ;  Mr.  O'Brien  and 
YBXh&t  FUzgerald  moved  down  the  road 
together,  and  I  was  following  them. 
Father  FUzger<M  was  a  Boman  Catholic 
priest  who  was  there  with  me.  I  had  met 
nim  on  the  road,  and  he  had  accompanied 
me  to  Widow  W  Oomiack'8  house.  I  was  in 
rear  of  them  ;  there  was  a  great  sensation 
among  them,  and  I  thought  1  was  going 
to  be  shot,  and  I  was  ordered  down  from 
the  horse  by  someone  in  rear  of  me. 

What  then  occurred  ? — I  was  ordered  off 
my  horse,  and  I  expressed  some  wish  that 
Father  FitegeraJd  or  Mr.  O'Brien  should 
take  my  horse ;  I  thought  I  was  going  to 
be  shot. 

What  took  place  then ;  did  any  one 
get  your  horse  P — ^There  did.  Then  Mr. 
If' Jfontw,  as  I  understood  the  gentleman 
who  arrested  me  to  be,  came  and  took  me 
by  the  arm  and  brought  me  away  out  of 
the  crowd  and  brought  me  down  the  field. 

What  became  of  yonr  horse  at  that 
time? — ^Mr.  O'Brien  got  on  my  horse. 

Did  he  go  out  of  your  sight  on  your 
horse,  or  what  did  he  do  P— Sometimes  he 
used  to  leave  my  sight  for  half  an  hour 
or  better;  I  could  not  say  in  fact,  and 
used  to  come  back  again. 

In  whose  company  did  ^ou  continue 
during  this  time ;  were  you  m  the  crowd  P 
—I  was  in  the  crowd.  I  was  placed  in 
charge  of  four  men. 

Did  that  third  person  I  was  inquiring 
about,  that  young  man,  say  anythmg,  or 
speak  to  you  about  what  was  going  for- 
ward P — ^He  spoke  to  Father  F%txgeftald  in 
my  presence. 

miat  was  said  P 

Whiiende:  We  were  not  there. 

Witness:  He  wanted  Father  Fitzgerald 
to  give  them  his  blessing  before  he  at- 
tacked  the  house  again. 

Whiteside  objected. 

DoHKKTT,  C.J. :  Do  the  Crown  in  this 
case  press  this  question  P 

Attomey-Oeneral :  It  is  not  worth  while. 

DoHESTT,  O.J. :  I  am  clearly  of  opinion 
it  itt  evidence,  if  you  press  it. 

Wiinees  :  I  remained  in  charge  of  these 
four  men  for  two  and  a  half  or  three  hours. 
I  was  in  the  crowd  ;  the  crowd  was  sta- 
tionary.   I  saw  Mr.  O'Brien  in  the  crowd. 

SoUcitor-GenercU :  State  what  you  heard 
him  say  on  one  or  more  of  those  occa- 
sions.— I  heard  him  say  at  one  time, 
would  he  eive  himself  up  to  be  hanged — 
that  he  did  not  like  to  bo  in  that  position ; 
6r  some  words  to  that  effect. 


Did  you  hear  him  say  anything  else  P — 
I  heard  him  say  at  another  time,  that  he 
could  take  the  place  where  Mr.  Trant  was 
in  an  hour.  Tnat  is  all  I  recollect  hear- 
ing him  say  while  I  was  there. 

When  he  said  that,  did  any  person  or 
persons  make  any  observation  P — When 
ne  asked  should  he  give  himself  up  to  be 
hanged  or  not,  they  told  him  not. 

How  did  you  get  away  P — There  was  a 
man  near  me,  and  I  asked  him  to  let  me  get 
away,  and  he  said  he  would,  and  would 
protect  me  with  his  life. 

Did  you  observe  the  approach  of  any 
other  party  of  police  P — I  saw  the  cars 
coming,  but  I  did  not  see  the  men  on 
them  at  the  time.  I  think  it  was  about  half 
past  five  or  a  quarter  past  five  o'clock. 

Did  you  see  any  movement  amongst  the 
party  you  had  left  when  they  appeared  in 
sight  P— I  heard  them  say  they  would 
attack  them. 

Did  vou  see  them  make  any  movement 
towards  that  party  who  were  coming  P — 
I  saw  them  leaving  the  road  to  go  over 
the  ditches. 

Was  it  then  that  you  asked  permission 
te  go  away  P — It  was. 

To  get  away  from  thatp — There  was 
permission  given  to  the  people  for  them 
to  send  me  away  to  Mr.  Trant  or  his 
party,  or  any  place  I  liked  to  go  to.  That 
18  the  time  I  asked  this  man  would  he  see 
mo  safe. 

Did  you  hear  any  firing  in  the  direction 
in  which  that  party  of  police  was  coming  p 
—Yes. 

Did  you  get  your  horse  afterwards  P^> 
Yes. 

From  whom  did  you  get  your  horse  P — 
From  Mr.  O'Brien, 

How  far  had  you  got  from  the  party  on 
your  way  home  when  you  got  your  horse  P 
— ^I  could  not  say ;  I  think  it  was  about  a 
mile  and  a  half;  it  might  be  less. 

Just  state  what  happened  P — ^When  he 
met  me  first  he  pulled  out  a  pistel  and  said 
it  was  his  life  or  mine;  was  I  going  te 
arrest  him.  I  said  I  was  not,  that  I  had 
no  arms,  and  that  he  might  shoot  me  if 
he  liked.  He  said  it  was  beneath  him  to 
do  so,  or  to  fire  on  an  unprotected  man. 
He  8(dd  that  I  should  go  back  with  him 
along  the  road. 

When  you  say  go  back  along  the  road, 
in  what  direction  or  towards  what  place  P 
— Towards  the  Commons  which  I  was 
leaving. 

Had  you  any  conversation  with  him 
during  the  time  you  were  thus  returning 
with  him  P — I  asked  leave  to  speak  to  him 
as  one  man  might  speak  to  another;  he 
told  me  to  speak  on,  or  something  to  that 
effect ;  and  I  then  told  him,  in  my  view 
of  the  case,  that  it  would  be  impossible 
for  him  to  carry  out  what  he  had  under- 
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taken,  or  some  words  to  that  effect ;  par- 
ticularly as  the  Bo  man  Catholic  clergy, 
as  he  had  seen  that  day,  were  against  him. 
How  could  he  expect  to  meet  troops.  I 
said  that  the  troops  that  would  be  brought 
afi^ainst  him,  it  would  be  impossible  for 
him  to  contend  with  while  such  was  the  case. 

Did  Mr.  O'Brieti  make  any  observation  P 
— He  said  tbat  for  twenty  years  he  had 
worked  for  his  country,  and  that  his  coun- 
try could  redeem  itself  if  it  liked,  or 
something  to  that  effect. 

Yon  do  not  recollect  anything  moreP — 
I  recollect  he  said  also  that  he  wanted  no 
blood.  I  was  saying  that  this  country 
oould  not  be  redeemed  except  with  blood ; 
he  said  he  wanted  no  blood ;  I  recollect 
him  saying  that. 

Did  anything  then  occur  between  you 
and  Mr.  O^Brien  ? — He  gave  me  my  horse 
immediately  after  that. 

Did  you  observe  in  what  direction  he 
walked  after  he  dismounted  P — He  walked 
on  in  the  direction  I  left,  towards  the 
Commons. 

Did  you  return  to  Kilkenny  P — Yes. 
Cross-examined  by  Fitzgerald. 

Now,  are  you  sure  that  you  are  a  very 
accurate  reporter  of  conversations :  yon 
said  you  were  confused  P — I  give  it  to  you 
as  well  as  I  can  recollect.  There  was  a 
great  deal  more  occurred,  but  it  would  be 
impossible  for  a  man,  placed  in  the  posi- 
tion I  was,  to  remember  everything. 

You  are  sure  that  he  said  he  cud  not 
want  any  blood  P — I  am  sure  those  are  the 
last  words  he  uttered. 

Joseph  Cox — Examined  by  Scott, 

Sub-Inspector  of  Police.  Was  sent  with 
twenty-two  constables  from  Cashel  to  the 
Commons  on  Saturday,  July  29.  Left 
Cashel  about  one  o'clock. 

Blackbubnb,  L.C.J. :  Did  you  meet  any 
obstruction  P — I  did,  my  lord. 

Scott:  Do  you  know  the  "Widow  l£*Oof' 
mae¥8  house  P— I  daresay  we  had  got 
within  half  a  mile  when  I  met  what  I 
may  call  the  first  attempt  at  an  obstruc- 
tion; when  we  got  within  view  of  the 
Widow  M*Cormack*8  house. 

Whiteside:  Any  obstruction  that  he 
may  meet  on  the  road,  unless  Mr.  0*Brien 
is  proved  to  be  connected  with  it,  cannot 
be  evidence  against  him. 

Blackburhb,  L.O.J. :  I  take  it  for 
granted  that  there  will  be  some  evidence 
to  connect  him  with  this  obstruction. 

Scott :  I  am  only  now  going  to  connect 
it  with  the  party  up  at,  or  near  to,  the 
house  of  the  Widow  M  Cormach.  {To  the 
Witness) :  Just  state  now  what  occurred  P 

On  coming  within  view  of  the  house, 

something  less  than  half  a  mile  from 
it,  we  saw  a  large  number  of  persons 
formed  in  line  on  the  hill  fronting  towards 


us,  and  I  called  the  attention  of  the 
magistrate,  Mr.  French,  to  it.  They 
appeared  as  they  came  down  to  meet  us 
to  be  about  two  hundred.  When  we 
came  near  each  other  they  formed 
themselves  into  three  parties ;  one 
went  at  either  side  of  the  road,  and  a 
smaller  party  came  down  the  road  to  meet 
us.  There  were  two  or  three  very  hig^h 
ditches  just  at  that  spot.  They  got  to  the 
rear  of  the  ditches,  and  we  coala  see  their 
heads,  necks,  and  shoulders  along  the 
potato  ridges ;  and  we  could  see  them 
armed  principally  with  pikes  and  pitch- 
forks. 

Did  you  see  any  guns  with  them  P — ^Not 
at  that  time  ;  I  did  immediately  after. 

Now,  describe  what  occurred  then? — 
There  was  a  cross-road  just  at  the  foot  of 
the  hill,  and  as  we  came  to  that  cross-road 
there  was  a  small  house,  and  what  is  com- 
monly called  a  haggard  to  the  left ;  and  I 
remarked  that  in  this  haggard  there  was 
a  lot  out  and  about  the  potatoes. 

You  saw  a  number  of  people  in  that  hag- 
gard P--About  fifty  or  sixty,  as  nearly  as  I 
could  judge.  Just  at  this  time  the  re- 
mainder or  the  party  were  forming  upon 
the  hill  about  two  hundred  yards  or  a  little 
better  from  this  cross-road  in  front  of  us ; 
between  us  and  the  Widow  M'Gormach's 
house. 

What  did  you  do  P— I  then  spoke  to  the 
magistrate  and  received  his  directions, 
ana  after  that  I  fell  my  men  in,  examined 
their  arms,  and  gave  them  the  word  of 
command,  and  we  moved  on  towards  the 
cross.  We  were  very  close  to  the  cross 
then,  we  were  coming  within  shot  of  it ; 
and  on  coming  to  that  position,  those 
people  at  the  cross  retired  up  the  hill 
and  joined  a  larger  party  of  tne  people, 
and  immediately  they  all  commenced 
yelling  and  shouting. 

(/an  you  state  what  time  of  the  day  that 
was  P— About  half-past  four. 

What  more  occurred ;  what  did  vou  do  P 
— On  arriving  at  the  cross  I  sent  five  men 
and  a  constable  to  each  side  of  the  road, 
gave  them  their  orders,  and  I  rode  with 
the  other  men  straight  up  the  hill ;  I  sent 
those  men  on  each  side,  and  on  cominff 
near  the  people  I  called  on  them  to  stand 
back,  to  clear  the  way,  and  that  I  should 
get  up  the  hill. 

Were  they  across  the  road  P — They  were, 
some  of  them  across  the  road,  and  the 
greater  portion  by  far  on  the  hill  side  of  the 
road;  some  few  of  the  people  retired, 
walked  off;  and  when  we  came  a  little 
closer  they  all  retired  about  one  hundred 
yards  further  up  the  hill ;  and  on  our 
getting  up  to  that  position  where  there 
was  another  small  house  upon  the  right 
of  the  road,  they  seemed  determined  to 
make  a  stand;   and  upon  coming  there 
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tbe  partj  on  the  left  of  the  road  as  we 
went  np  raised  a  tremendous  shout. 

Whiteside :  Another  shoat  P — Another 
Bhout;  and  rushed  forward  with  their 
pikes  at  us,  three  or  four  men. 

WhUende :  I  do  not  know  any  overt  act 
laid  in  the  indictment  which  applies  to 
this. 

AUomey-GeneraX :  Leyying  war  does. 

Whitestde ;  In  the  indictment  the  overt 
acts  are  specified,  and  the  time  and  place 
of  each  of  them  are  ^^^^t  m  they  were 
bound  by  law  to  do.  This  does  not  apply 
to  any  of  those  overt  acts ;  and  I  respect* 
fully  submit  that  unless  Mr.  O'Brien  is 
brought  in  connexion  with  these  parties, 
this  long  inquiry  is  irrelevant. 

8eott:  I  apprehend,  my  lords,  that  we 
have  already  connected  Mr.  O'Brien  with 
the  armed  party  in  that  immediate  neigh- 
bourhood. 

Fitzgerald:  Your  lordships  will  re- 
member that  the  evidence  of  the  police- 
man was,  that  full  two  hours  had  elapsed 
before  Mr.  Cox's  party  had  arrived. 

Whiteside :  Upwaras  of  two  hours. 

Blacksubnb,  L.O.J. :  We  think  this  is 
the  act  of  the  same  armed  party ;  but  that 
is  for  the  jury  to  judge  of. 

Seott  {to  the  Witness) .-  Now,  just  describe 
the  next  occurrence  as  you  have  already 
Tery  clearly  described  the  others? — This 
party  on  the  left  was  led  on  by  two  or 
three  men  who  made  themselves  very 
conspicuous,  and  came  out  in  front  of 
them.  They  shouted  to  them  to  come  on, 
which  order  tiiey  obeyed ;  and  they  were 
rushing  towards  us  when  I  ordered  them 
to  stand  back,  and  said,  if  they  came  any 
nearer,  I  would  fire  upon  them. 

DoHEBTT,  C.J. :  How  were  they  armed ; 
or  were  they  armed  at  all? — They  were 
armed  with  pikes  and  pitchforks;  some 
with  stones,  and  some  with  guns,  which  I 
had  not  seen  before  up  to  tnat  time,  but 
they  fired  on  us  immediately  afterwards. 

Seott:  Did  they  fire  upon  you  before 
your  party  fired  P— I  did  not  hear  a  shot, 
but  one  of  the  men  called  out  that  he  was 
fired  at.  They  were  yelling  and  shouting. 
I  did  not  hear  the  first  shot  fired.  I  or- 
dered the  police  to  fire  before  I  heard  a 
shot  fired. 

Did  the  police  then  give  their  fire  P — 
They  did. 

Was  that  fire  returned  by  the  other 
X)arty  P— It  was. 

How  long  did  the  contest  last  P— A  very 
few  minutes  I  believe;  1  should  say  a 
Teiy  short  time. 

What  became  of  the  persons  ? — I  saw 
one  man  fall,  and  there  was  a  pause,  then 
there  was  a  cheer,  and  a  few  more  shots 
fired,  and  they  did  not  come  on  any  more. 

Then  what  became  of  them  P— Some  ran 
away ;  some  laid  down,  and  some  looked 


out  for  their  safety  as  well  as  they 
could. 

What  did  you  do  P — I  proceeded  up  the 
hill  to  the  Widow  WGormacVs  house, 
where  I  found  the  party  of  police. 

Were  you  or  any  of  your  party  ii^'ured  P 
—No. 

Moore,  J. :  Did  you  fire  more  than  one 
round  P — Some  of  the  men,  I  believe,  fired 
five  or  six  rounds,  some  fired  three ;  there 
was  what  is  called  an  independent  file 
firing  kept  up  for  a  few  minutes,  and 
each  man  fired  according  to  the  position 
he  was  in. 

Did  you  see  whether  any  injury  was 
done  to  the  Widow  M'Cormack's  house? 
Did  you  see  the  marks  of  any  conflict 
there  P — The  house  was  a  perfect  wreck  in- 
side. The  fomiture  appeared  to  have 
been  broken  in  pieces. 

Did  you  see  any  injury  done  to  the  out- 
side P—I  did  not.  I  walked  with  Mr. 
French  through  the  rooms,  and  I  saw  in- 
side the  marks  of  two  or  more  bullets 
which  had  the  appearance  of  having  been 
fired  into  the  house. 

Scott :  Did  they  look  like  the  marks  of 
bullets  which  had  come  through  the  win- 
dow from  the  outside? — I  think  they 
did. 

Did  you  find  anything  at  all  about  the 
house  P— No,  I  saw  a  c^ouple  of  pikes  taken 
up  by  one  of  the  men,  convenient  to  the 
house. 

Gross-examined  by  Whiteside, 

In  examining  the  house  when  you  talked 
of  it  being  wrecked,  I  believe  it  was 
wrecked  in  the  furniture? — I  could  not 
exactly  say. 

Is  not  that  your  belief  P— The  furniture 
I  saw  had  the  appearance  of  having  been 
used  as  barricades. 

And  you  think  you  Eaw  two  bullets; 
are  you  quite  sare  ? — I  am  quite  certain  I 
saw  two  marks  as  of  ballets. 

You  did  not  see  the  bullets  themselves  ? 
—I  did  not. 

And  immediately  after  that  transaction 
occurred,  at  least  about  two  hours  after 
it,  you  relieved  Mr.  2Van*f— They  were 
in  the  house  when  I  got  there. 

I  suppose  you  drew  up  a  despatch  P — 
Not  a  very  long  one. . 

You  have  g^ven  us  the  contents  of  that 
important  despatch? — Indeed,  I  think 
very  little  of  it. 

You  have  given  us  the  contents  with  a 
grace  of  manner  that  the  despatch  could 
not  carry.  You  have  descrioed  several 
shouts.  As  you  went  up  the  hill  there 
was  a  loud  shout. — Yes. 

The  loud  shout  did  not  kill  any  of  you. 
—No. 

It  did  not  aflcct  you  p— Not  much. 

Nor  iiyure  you  P— No. 
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Were  any  of  your  men  injured?— Not 
in  the  least. 

I  suppose  when  you  marched  up  the 
hill  you  shot  some  of  the  people  P — ^I  think 
there  were  some  of  them  shot. 

And  you  gaye  the  word  to  fire  first?— I 
did. 

The  great  majority  of  the  people  had 
pikes  P— They  had. 

And  there  were  very  few  fire-arms  ? — 
Very  few  fire-arms  comparatively  speak- 
ing. A  great  number  of  the  people  had 
only  common  pitchforks. 

Would  you  not  prefer  a  policeman's 
carbine  to  a  pitchfork  ?— That  depends  on 
the  distance. 

At  seventy  yards?— I  would  prefer  a 
carbine. 

And  you  arranged  all  this  business 
quite  to  your  satisfaction  ?— Yes* 

Michael  Mvlgrew,  examined  by  SauMOf 
confirmed  the  last  witness. 

Blackburne,  L.G.  J. :  Have  you  done  with 
this  part  of  the  case  ? 

Attamey-Oeneral :  We  have,  my  lord; 
but  we  are  going  to  ask  a  few  questions 
with  respect  to  ^at  has  occurred  in  cross- 
examination  on  other  portions  of  the  case. 

John  Norton,  builder  in  Cashel, 
stated  that  last  August  a  portmanteau, 
strapped  and  locked,  was  brought  to  his 
house  by  his  servant  with  some  furniture 
of  Mr.  Doheny's,  It  remained  in  his  house 
four  or  five  days,  and  was  then  given 
to  Sub-Inspector  Go».  It  lay  upon  a  table 
in  a  room  to  which  everyone  had  access. 

Michael  Kennedy,  servant  of  the  last 
witness,  was  employed  to  tdce  Mr. 
Boheny'e  furniture  down  to  a  lime-kiln 
in  the  garden  of  Mr.  Littleton,  a  pawn- 
broker. Found  the  portmanteau  m  the 
lime-kiln,  locked  and  strapped.  Mr.  Lit- 
tUton*8  son  ^ave  it  to  him  to  take  to  Mr. 
Norton.  First  saw  the  portmanteau  at 
Mr.  Doheny*8.  It  was  taken  down  to  the 
kiln  with  a  load  of  furniture  before  the 
sherifi*  came.  Did  not  see  it  taken  down. 
Fart  of  the  kiln  was  used  as  a  store. 

John  Wilson — Examined  by  the  Solicitor' 
OeneraL 

In  the  Dublin  police.  Spoke  to  seeing 
the  words  ''Bed  Hand  Olub"  on  the 
blinds  of  a  window  of  a  house,  on  Consti- 
tution Hill,  during  the  month  of  July. 
Was  ordered  to  watch  the  house. 

You  were  on  duty,  in  fact,  to  watch  the 
persons  going  in  and  out  of  that  house  ? — 
Yes. 

Cross-examined  by  Whiteside. 

Can  you  tell  me,  for  my  information, 
whether  there  is  the  name  of  any  club 
written  up  in  Capel  Street  ?  - 1  cannot 
say  ;  I  was  not  on  duty  in  Capel  Street. 


Were  you  ever  in  Dame  Street  ? — ^I  was. 

Did  you  ever  see  written  up  there  the 
words  "Mercantile  Assistants'  Club"? 
— I  will  not  say  that  I  ever  saw  it. 

Were  you  ever  in  D'Olier  Street?— I 
was. 

Is  there  the  name  of  any  club  written 
up  there  ? — I  do  not  know  that  there  is. 

Were  you  ever  inside  that  house? — ^I 
was  there  searching  for  arms  with  my 
inspector  yesterday. 

Michael  £^»rtoicJk^— Examined  by  the 

Solieitor-Qeneral. 
In  the  Dublin  police.     Confirmed  the 
last  witness. 

WmUam  Kemmii,  Crown  Solicitor, 
proved  the  following : — 

"copy  of  ordbr  iir  couhoil. 

<'  By  the  Lord  Lieutenant  and  Council  of 
Ireland. 
«  Clabbrdom: 

''Ordered   that  Her  Majesty's  justices  and 
commistioners  of  Oyer  and  Terminer  and  Gaol 
Delivery  in  and  for  the  county  of  Tipperar^ ,  be 
at  liberty  to  proceed  on  the  trial  of  William 
Smith    O'BrieD,    Thomas     Francis    Meagher, 
Maurice  Richard  Lejne,  Patrick  O'Donohoe, 
Terence  Bellew  M^Manos,  Patrick  O'Donnell, 
Thomas  Stack,  James  Orchard,  and  Denis  Tyne. 
They  or  any  of  them  who  shall  be  brought 
before  them. 
*'  Given  at  the  council  -  chamber  in  Dublin 
this  eighteenth  day  of  September,  1848. 
"Maziere     Brady,    Talbot,    Edward 
Meath,  Fingall,  E.  Blakeney,  Ohar- 
lemont,    F.  F.  Kennedy,    Bellew, 
Wm.  M.  Somerville,  W.  F.  Tighe^ 
James  H.  Monahan. 
"  True  copy." 

Attorney- O0neral:  We  put  in  copies  of 
The  BvhlinOasMe,  containing  the  proclam- 
ation  issued  from  the  council-chamber  in 
Dublin,  already  proved,  dated  18th  July, 
1848,  extending  the  provisions  of  the 
Arms  Act  (11  and  12  Vict.  o.  2.)  to  the 
county  of  Dublin. 

There  is  another  proclamation  offering  a 
reward  for  the  apprehension  of  WiUiam 
Smith  0*Brien.  1  do  not  think  it  neces- 
sary to  read  that.  We  now  propose  to 
read  the  letter  of  Mr.  O'Brien  to  the 
Mining  Company,  already  proTed — 

<*Mr.  William  Smith  O'Brien  presents  his 
compliments  to  the  Directors  of  the  Mining 
Company,  and  feeling  it  incumbent  upon  him  to 
do  aU  in  his  power  to  prevent  the  inhabitants 
of  the  collieries  from  suffering  inconvenience,  in 
consequence  of  the  noble  and  courageous  pro- 
tection afforded  by  them  to  him,  takes  the 
liberty  of  offering  the  following  suggestioos:  — 
He  recommends  that  for  the  present  the  whole 
of  the  procc<fd8  arising  weekly  from  the  sale  of 
coal  and  culm  be  applied  in  paymeut  of  men 
employed  by  contract  m  raising  ooal  and  culm. 
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"  He  recommends  that  a  brisk  demand  be  en- 
eouraged  by  lowering  the  price  of  coal  and  calm 
to  the  public. 

*'  In  case  he  should  find  that  the  Mining  Com- 
pany endeavours  to  distress  the  people  by  with- 
holding wages  and  other  means,  Mr.  0*Brien 
will  instruct  the  colliers  to  occupy  and  work  the 
mines  on  their  own  account;  and  in  case  the 
Irish  revolution  should  succeed,  the  property  of 
the  Mining  Company  will  be  confiscated  as 
national  property. 

"  On  tiie  contrary,  if  the  Mining  Company 
observes  a  strict  and  honourable,  neutrality, 
doing  their  utmost  to  give  support  to  the  popu- 
lation of  this  district  during  their  present  time 
of  diflBculty  and  trial,  that  then  their  property 
shall  be  protected  to  the  utmost  extent  of 
Mr.  O'Brien's  power." 

AHometf'Genm'al :  We  now  propose  to 
give  in  eyidence  these  two  pencil -tracings, 
which  were  found  npon  the  person  of 
Mr.  (ySrien,  and  proved  by  General 
Macdcndld, 

Clerk  of  the  Crown :  This  appears  to  be 
a  tracing  of  the  country.  •*  Killenaule  " 
is  at  the  head  of  it.  Inhere  appears  to  be 
a  road  traced  down  to  the  Commons  in  the 
centre,  and  there  is  a  road  off  to  the  right 
to  Urlingford,  and  another  road  leading  up 
towards  the  north,  and  marked  with  the 
words  "New  Bir";  and  then  there  is  a 
road  which  appears  to  be  from  **  Thnrles  " 
to  "  Ballingarry."  Down  towards  the  left 
there  is  a  road  towards  "  Mallinahone." 
In  the  centre  again  there  is  a  road  to 
Ballingarry,  and  that  road  is  traced  on 
till  it  comes  to  Killenaule,  and  there  is  a 
mark  here  for  the  collieries. 

This,  my  lords,  is  another  pencil-tracing. 
The  names  upon  it  are  very  indistinct. 
At  the  head  there  is  a  place  called  Dur- 
ragh,  and  there  is  a  straight  line  down  to 
a  centre  point,  which  seems  to  be  particu- 
larly marked ;  I  cannot  see  what  name  it 
is.  Then  there  is  another  line  which  leads 
to  Lisdonnah  and  Bally gred ;  another  line 
down  to  Freshford;  and  another  line  to 
Gauran,  and  down  to  the  Commons  into 
Ballingarry.     lliat  is  all  I  think. 

Attorney' General:  "We  now  propose  to 
read  the  letter  foand  in  the  portmanteau 
of  Mr.  Smith  O'Brien,  and  proved  to  be  in 
the  handwriting  of  Mr.  Duffy, 

Whiteside  :  I  submit  now  that  upon  the 
evidence  given  to-day,  that  this  must  be 
rejected.  I  am  not  saying  that  the  port- 
m.a]iteau  is  not  proved  to  belong  to  Mr. 
Smiih  O'Brien ;  out  it  was  out  of  his  pos- 
session for  a  very  long  period  of  time, 
and  in  the  possession  of  several  per- 
sons. The  custody  of  it  is  left  loose  be- 
yond all  belief.  It  appears  to  have  been 
at  some  place  in  Cashel;  removed  from 
there  by  somebody  who  has  not  been  called 
for,  tumbled  into  a  cart  with  some  furni- 
ture, then  thrown  into  a  limekiln;    left 
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there  some  days ;  brought  to  the  house  of 
a  builder,  and  after  remaining  there  four 
days,  it  was  delivered  up  to  a  police  inspec- 
tor. Consistently  with  that  state  of  facts, 
any  number  of  documents  might  have  been 
put  into  that  portmanteau  during  that 
time — and  that  is  my  case — and  I  contend 
the  Crown  must  show  in  point  of  fact  that 
these  documents  did  exist  before  Mr, 
O'Brien  was  in  custody,  and  that  they 
were  actually  in  his  possession  before  that 
time.  It  is  proved  by  one  of  the  wit- 
nesses, a  detective,  that  he  got  four 
hundred  letters  in  an  open  press  in 
Eustace  Street,  in  the  city  of  Dublin, 
where  they  were  manifestly  laid  for  the 
purpose  of  being  found  by  him.  What 
was  there  to  prevent  the  transfer  of  the 
whole  of  these  four  hundred  letters  into 
his  portmanteau  P 

lliere  is  the  greatest  possible  distiuo* 
tion  between  documents  found  before  and 
documents  found  after  a  person's  arrest. 
In  the  case  of  Bex  v.  Hcurdy,  Lord  Eldon, 
who  was  then  Attorney- General,  did  not 
attempt  to  offer  the  papers  in  evidence 
until  he  had  provea,  by  independent 
evidence,  that  the  paper  found  in  the 
possession  of  the  co-conspirator  existed 
before  the  prisoner's  arrest.  But  the 
prisoner's  counsel  objected  to  papers 
round  in  the  possession  of  co-conspirators 
after  the  prisoner's  arrest. 

Eyre,  O.  J.,  says  (a)— 

**  The  only  ground  upon  which  any  paper  is 
objected  to  as  evidence,  found  after  the  appre- 
hension of  the  party,  is,  that  by  possibility  the 
paper  might  not  have  existed,  or  mi^ht  not  have 
been  in  the  hands  of  the  person,  till  after  his 
apprehension.** 

Blackbu&ne,  L.C.J. :  Apply  yourself  to 
this  case.  That  was  the  case  of  a  paper 
found  in  the  possession  of  a  third  party ; 
this  is  the  case  of  a  letter  which  justifies 
the  presumption,  of  being  a  paper  found 
in  the  possession  of  the  prisoner. 

WJiiteeide :  They  ought  to  show  that  the 
paper  existed  before  the  arrest  of  the 
prisoner.  In  Bex  v.  Watson  the  same 
principle  is  admitted,  but  Abbott,  J., (6) 
distinguishes  the  facts  there  from  Hardy's 
case. 

Blackbubnb,  L.C.J. :  Just  treat  the 
question  as  it  now  stands,  and  it  will  be 
more  intelligible.  This  is  a  letter  proved 
to  be  in  the  handwriting  of  Duff^if  to  Mr. 
O'Briens  and  there  is  some  evidence,  I 
need  not  say  how  much,  to  connect  Duffy 
and  the  prisoner. 

Fitzgerald :  It  has  not  been  proved  that 
Duffy  was  a  co-conspirator  with  Mr. 
O'Brien, 


(a)  24  St.  Tr.  447-453. 
(6)  82  St.  Tr.  350. 
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Attorney '  O eneral  :'1{  1  prove  distinctly 
and  clearly  that  Duffy  v^aa  a  co-conspirator, 
I  could  make  the  letter  eTidence,  as  being 
the  act  of  JDvffy,  though  it  never  came 
into  the  possession  of  Mr.  O'Brien  at  all. 

MooBE,  J. :  I  think  the  obiection  is,  that 
this  is  not  shown  satisfactorily  ever  to  have 
been  in  the  possession  of  the  prisoner. 
.  AtUyrney-Qeneral :  Mr.  O'Brien  was  ar- 
rested upon  Sahurdmy  evening.  When  he 
was  so  arrested  he  stated  that  a  portman- 
teau of  his  had  been  left  by  him  with 
Mrs.  Boheny,  and  gave  a  letter  to  Mr.  G<», 
which  we  had  no  means  of  proving.  He 
told  either  Mr.  Cox  or  Mr.  Jones  that  by- 
means  of  this  letter  he  would  get  posses- 
sion of  the  portmanteau.  The  evidence 
to-day  went  a  little  farther.  We  have  now 
traced  the  portmanteau  in  the  state  in 
which  it  went  to  Dublin  from  the  house 
of  Mrs.  Doheny  to  a  limekiln,  from  that  to 
a  Mr.  Norton's,  from  Norton's  to  a  police 
conHtable;  and  from  the  time  it  once  came 
into  the  possession  of  the  constabulary,  or 
the  Crown,  to  the  time  when  it  is  opened 
in  Dublin,  it  is  proved  to  be  in  the  very 
same  state  as  that  in  which  it  was  re- 
ceived from  Cashel,  which  Mr.  O'Brien 
referred  to  as  the  place  where  the  port- 
manteau was  to  be  got.  From  the  very 
nature  of  human  testimony,  it  frequently 
happens  that  there  cannot  be,  in  matters 
of  this  kind,  downright,  absolute  cer- 
tainty ;  but  still  facts  are  to  be  proved, 
from  which  the  juir  and  every  person 
will  draw  certain  inferences.  If  a  docu- 
ment or  if  a  matter  is  found  in  a  man*s 
house,  or  a  man's  trunk,  that  is  presump- 
tive evidence  that  it  is  there  with  his 
knowledge  and  sanction.  At  the  same 
time  there  is  the  perfect  possibility  of  a 
document  of  this  description  .being  intro- 
duced into  a  man's  trunk  without  his 
knowledge;  but  it  will  be  a  question 
for  the  jury  to  consider,  upon  the  evi- 
dence, what  weight  they  are  to  give  to 
this  document.  There  is,  also,  evidence 
that  the  portmanteau  was  opened  in 
Dublin  with  the  keys  found  on  Mr. 
O'Brien  at  the  time  of  his  arrest.  I 
submit,  therefore,  that  there  is  not  only 
evidence,  but  conclusive  evidence  of  it, 
not  as  the  act  of  a  co-conspirator,  but  as 
a  letter  written  and  addressed  to  Mr. 
Bmith  O'BHen,  and,  if  there  is  any  truth 
in  the  transaction  at  all,  long  previous  to 
his  ai  rest. 

The  documents  in  Hardy 's  case  were  found 
in  the  possession  of  a  co-conspirator.  In 
Waisoivs  case  there  was  a  question,  whether 
a  paper  could  be  given  in  evidence  against 
Watson,  when  it  was  found  in  a  locked 
room  of  Watson's  son.  These  are  the  ob- 
servations of  Abbott f  J.  (a) — 

"  I  beg  to  draw  your  attention  to  a  very  im- 
portant distinction  between  Hardy's  case  and 


the  present.  In  that  case  the  papers  were 
foand  after  Hardy's  apprehen»ion  in  the  pofses- 
Pion  of  persons  who  might,  for  anght  which 
appeared  to  the  contrary,  have  first  acquired 
possession  of  those  papers  after  his  apprehen- 
sion. These  papers  are  found  in  a  room  4  f 
which,  the  younger  Watson  kept  the  key,  into 
which  no  person  had  access,  and  he  hims^  wa* 
never  known  to  have  been  there  for  the  period 
of  a  fortnight  before  the  2nd  of  December,  the 
day  on  which  the  prisoner  was  apprehended. 
These  paper*,  therefore,  are  thus  proved  to 
have  remained  in  that  room  one  fortnight  before 
the  elder  Watson  was  apprehended,  which  room 
is  as  much  marked  with  secrecy  as  the  strong 
box  in  any  private  gentleman's  house." 

It  is  perfectly  possible,  that  there  might 
have  been  skeleton  kevs  or  false  keys  for 
opening  that  particalar  door.  I  would 
just  mention  another  case  almost  substau- 
tially  the  same,  the  case  of  Emmei,  In 
that  case  the  Lord  Chief  Jtistioe,  Lord 
Norbury,  says  (b) — 

"  I  take  the  evidence  to  stand  thus,  the  wit- 
ness went  to  the  house,  and  after  ezaminaticHi 
of  the  woman,  who  stated  that  the  prisoner 
lodged  there,  and  the  admission  of  the  prisoner 
himself  that  he  came  there  that  morning,  and 
the  evidence  of  the  son  proving  that  the  prisoner 
lodged  in  that  room,  in  which  this  paper  is 
found  upon  a  chair,  and  it  not  being  in  the 
handwriting  of  any  of  the  family ;  I  think  all 
these  circumstances  sufficient  to  let  this  paper 
go  to  the  jury,  and  that  it  will  he  evidence 
against  the  prisoner,  if  they  believe  it  to  have 
been  in  his  possession.  This  is  warranted  by 
Lord  Preston's  case.'Xc) 

Fitzgerald  replied  for  the  prisoner,  and 
the  Solicitor-Oetieral  for  the  Crown. 

Blackburne,  L.C.J. :  Whatever  obser- 
vations may  be  made  upon  tho  evidence 
by  which  the  possession  of  this  document 
is  imputed  to  Mr.  O'Brien,  we  are  of 
opinion  that  we  cannot  exclude  it  from 
the  consideration  of  the  jnrv. 

Cleric  of  the  Crown ;  This  letter  is  signed 
"  Charles  Oavan  Duffy,"  and  is  dated 
**  Saturday  evening." 

Whiteside :  Is  there  any  envelope  to  that 
letter,  or  any  direction  to  Mr.  0*Brien 
upon  it  ? 

Clerk  of  the  Crown :  It  does  not  appear 
to  have  any. 

Blackbubne,  L.C.J. :  That  will  appear 
upon  reading  the  letter. 

Whiteside :  What  is  the  date  of  it  P 

Clerk  of  the  Crown:  The  only  date  is 
**  Saturday  evening/' 

"My  dbak  Sir, 

"I  am  glad  to  learn  that  you  are 
about  to  commence  a  series  of  meetings  in 
Munster.    There  is  no  half-way  house  for  you. 


(a)  32  St.  Tr.  350. 
(6)  28  St.  Tr.  1155. 
(<?)  Fost.  Cr.  L.  198. 
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Yoa  will  be  the  head  of  the  movement,  loyally 
obeyed ;  and  the  revolution  will  be  condaeted 
with  order  and  clemency,  or  the  mere  anarchists 
will  prevail  with  the  people,  and  our  revolution 
will  be  a  bloody  chaos.  You  have  at  present 
Lafayette's  place,  so  graphically  painted  by 
Lamartine;  and  I  believe  have  fallen  into 
J^aikyette's  error,  that  of  not  using  it  to  all  its 
extent  and  in  all  its  resources.  I  am  perfectly 
well  aware  that  you  don't  desire  to  lead  or 
influence  others,  but  I  believe  with  Lamartine, 
that  that  feeling,  which  is  a  high,  personal,  and 
civic  virtue,  is  a  vice  in  revolutions.  One  might 
as  well,  I  think,  not  want  to  influence  a  man 
who  was  going  to  walk  on  thawing  ice,  or  to 
cross  a  fordless  river,  as  not  to  desire  to  keep 
men  right  in  a  political  struggle,  and  to  do  it 
with  might  and  main.  If  I  were  Smith  O'Brien, 
I  would  strike  out  in  my  own  mind,  or  with 
each  counsel  as  I  valued,  a  definite  course  for 
the  revolution,  and  labour  incessantly  to  develop 
it  in  that  way.  For  example,  your  project  of 
obtaining  signatures  to  the  roll  of  the  national 
guard,  and  when  a  sufficient  number  were  pro- 
cured, calling  the  council  of  three  hundred,  was 
one  I  entirely  relied  upon ;  but  it  has  been  per- 
mitted  to  fall  into  disuse,  and  woald  scarcely  be 
revived  now.  The  clubs,  however,  might  take 
the  place  of  the  national  guard  ;  and  the  pro- 
posal in  your  letter  of  a  definite  number  of  clubs 
being  formed,  would  just  suit  as  well,  if  it  were 
vigorously  and  systematically  carried  out — each 
day  adding  an  item  to  it,  and  all  the  men  we 
could  influence  employed  upon  it. 

''Forgive  me  for  urging  this  so  anxiously 
upon  you ;  but  I  verily  l^lieve  the  hopes  of  the 
country  depend  in  the  manner  in  which  the 
next  two  months  are  used.  There  is  not  a 
town  in  which  could  not  be  found  a  band  of 
missionaries  to  organize  the  neighbouring  coun- 
ties. Every  club  has  its  active  men  fit  for  this 
work  ;  it  is  only  by  applying  all  our  force  to  it 
that  we  will  succeed. 

'*  Believe  me,  my  dear  sir,  very  truly  yours, 

"  C.  G.  DUFFT. 

"  Saturday  evening." 

AUomey-Oeneral :  The  next  docnment 
that  we  propose  to  give  in  eyidenoe  is 
Mr.  Meagher  8  letter,  which  was  also  found 
in  the  trunk,  and  is  proved  to  be  in  the 
handwriting  of  Mr.  Meagher. 

WhUeeide :  I  object  to  that  letter  being 
read,  unless  it  appears,  as  has  been  oyer 
and  over  a^in  decided  in  the  State  Trials, 
that  it  distinctly  relates  to  the  purpose  of 
the  conspiracy. 

Blackburks,  L.C.J. :  If  it  does  not  dis- 
tinctly relate  to  it,  the  Attomey-Oeneral 
would  be  doing  a  yery  fruitless  thing  in 
bringing  it  forward. 

CUrk  of  the  Grown :  This  letter  is  signed 
"Thomas  F,  Meagher,"  and  is  dated 
*'  Cahirmoyle,  Wednesday  eyening." 

"Mr  DBAS  Smith  (yBsnEN, 

'*  I  have  this  moment  arrived  (it  is  past 
nine  o'clock),  and  I  sit  down  for  two  minutes 
to  give  you  an  abrupt  account  of  myself. 


"  On  Sunday  I  left  Dublin  at  eleven  o'clock, 
a.m.,  and  arriving  at  the  Thurles  station,  about 
three  o'clock,  found  no  way  of  getting  to  Lime- 
rick. It  struck  me  that  you  might  be  in  Cork 
— ^particularly  as  I  had  read  a  speech  purporting 
to  be  delivered  by  you  to  the  Bathkeale  club 
there,  in  which  you  were  made  to  state  that  you 
were  going  to  Cork — so  off  I  went  by  the  mail 
to  my  own  beautiful,  darling  city,  and  arrived 
there  on  Monday  morning  at  one  o'clock.  I 
spent  that  day  with  Barry  and  Lane,  and  the 
half  of  the  next  day,  leaving  it  last  night. 

**  This  morning  I  arrived  in  Limerick,  and 
received  your  letter.  Just  think  of  it  1  I  quite 
forgot  that  this  was  Tuesday.  I  started  off  to 
Bathkeale,  instead  of  stopping  where  I  was  (as 
your  letter  might  have  suggested — did  in  fact 
suggest),  and  made  a  flamiuf  speech  to  the 
multitude  from  Mr.  Fitzgibbon^  windows,  after 
which  I  gallopped  off  to  this  fine  old  place — 
finding  out,  when  I  was  jost  a  mile  from  the 
gate,  that  it  was  Wednesday,  not  Tuesday ;  how- 
ever I  still  persisted,  and  here  I  am. 

"  Well,  then,  I  come  to  tell  you  about  the 
American  trip.  I  am  off  for  New  York,  God 
willing,  on  Saturday' — 

"  <  O'er  the  glad  waters  of  the  dark  blue  sea — 
Our  thoughts  as  boundless,  and  our  hearts  as 
free.'(a) 
What  to  do  ?    To  raise  money — ^to  invoke  sym- 
pathy— ^to,  &c.,  &c,  &c.,  amuse  myself  I    ¥ou 
will  be  delighted  with  the  Ck>rk  organiaation. 
Be  so  good  to  mention  at  the  Boirie,  on  Mon- 
day night,  the  object  and  fact  of  my  departure. 
**  A.nd  believe  me  your  faithful  ftiend, 

*<  Thomas  F.  Mbaohbb." 
Attom&y- General :  Then,  my  lord,  we 
propose  to  read  the  Philadelphia  address, 
which  was  found  upon  the  person  of  Mr. 
O'Brien.  It  is  dated  "  JPhiladelphia, 
May  10, 1848." 

Whiteside:  I  contend  that  this  paper  is 
not  eyidence  against  Mr.  0*Brien^  unless 
it  is  shown  to  mtve  been  used  by  hi  in,  and 
applied  to  the  purpose  of  this  indictment. 
Prisoner ;  I  thint  it  right,  in  justice  to 
myself,  to  state  that  it  is  my  habit  to  keep 
all  unanswered  letters  in  my  pocket  until 
I  haye  answered  them ;  and  therefore  to 
make  me  responsible  for  eyery  paper 
which  I  may  happen  to  receive,  merely 
because  I  did  not  aeom  it  worthy  of  being 
answered,  appears  to  me  to  be  the  height 
of  injustice. 

Blackbuans,  L.G.J. :  It  is  stated  by  the 
Attomey-General  to  be  connected  with  the 
subject-matter,  and  was  found  upon  the 
person  of  Mr.  O'Brien ;  I  think  that  being 
so,  entitles  the  Attorney' Oenercd  to  read  it. 
FitzgercUd :  The  efl'ect  of  this  would  be, 
that  anybody,  W  writing  an  anonymons 
letter  to  Mr.  OBrien,  might  make  it  eyi- 
dence against  him  if  he  kept  it  upon  his 
person. 

DoBEUTT,  G.J.:    That  point  has  been 
ruled  by  a  bench  of  four  judges,  in  a  yery 

(a)  Byron's  "  Corsair,"  Canto  1. 
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romarkable    case   in  this  oonntrj,  with 
which  I  dare  say  you  are  familiar. 

Chrh  of  tlhe  Crown  :  This  is  a  letter 
signed  **  Robert  Tyler  "  and  others : — 
"  No.  10,  South  Seventh,  Philadelphia, 
'*  May  10,  1648. 
*'Mucn-RE8rECTED  Sir, 

"  At  the  large  meetia^ir  of  citizens 
held  in  this  city  on  the  1 0th  of  last  month,  (a 
report  of  which  we  have  already  transmitted  to 
you,)  an  execative  committee  consisting  of 
twenty-two  active,  zealous,  and  respectahle 
persons,  were  chosen  to  take  into  consideration 
Irish  affairs,  and  to  adopt  such  measures  as, 
under  the  circumstances,  might  appear  to  them 
most  proper  and  expedient  to  lend  efficient  aid 
in  the  present  emergency  to  the  Irish  people. 
This  body  has  now  fully  completed  its  organi- 
zation, and  is  selecting  its  sub-committee,  we 
have  been  accredited  in  Committee  of  Corre- 
spondence. 

"  During  the  last  session  of  the  executive 
committee  a  resolution  was  unanimously  adopted, 
instructing  as  to  open  a  communication  with  the 
people  of  Ireland,  through  you,  one  of  the  most 
talented  and  honoured  patriots  of  the  country  ; 
and  to  say  to  them,  that  we  enter  fully  and  in- 
*tensely  into  the  spirit  of  their  proposi^d  struggle 
with  their  oppressors,  and  that  we  are  willing 
and  prepared  to  co-operate  with  them,  as  Ameri- 
can citizens,  in  any  mode  they  may  think  proper 
to  designate,  provided  such  mode  be  within  the 
scope  of  our  ability  and  our  duty  as  citizens. 

'*  We  are  at  present  instructed  there  is  a 
course  of  proceeding  with  a  view  of  raising 
funds,  not  only  in  this  city  and  county,  but 
throug:hout  the  state  of  Pennsylvania,  among 
the  frienda  of  the  cause ;  and  we  propose  to 
apply  such  funds  as  we  may  raise  in  tbe  most 
available  manner,  in  such  manner  as  the  Irish 
nation,  through  their  agents,  may  point  out. 
We  have  every  reason  to  believe,  from  the  tone 
of  public  opinion  here,  and  from  other  conside- 
rations, that  our  efforts  in  this  respect  will  be 
crowned  with  unusual  success.  Societies  in 
favour  of  Irish  liberty  are  springing  up  in  all 
directions  throughout  the  union. 

**  We  should  be  happy  to  hear  from  you  some  - 
what  at  large  on  this  subject,  and  to  know  in  what 
manner  we  can,  in  a  practical  point  of  view,  act 
most  beneficially  to  Ireland,  at  this  important 
and  interesting  crisis. 
"  With  sincere  respect, 

"  Your  friends  and  obedient  servants, 
"  KoBERT  Tyler,  Chairman. 
"  Jaues  Fayxe. 
"  John  B.  Colohan. 
*'  J.  M.  O'Brien. 
'*  Jamkb  Gibbons. 
"  William  H.  Dunne." 
Attorney- General :  The  next  document 
we  propose  to  read  is  the  Enniscorthy 
address,  found  apon  the  person  of  Mr. 
O'Brien. 

Cleric  of  the  Crown:  This  is  "To 
WiUiam  Smith  O'Brien,  Esq.,  m.p." 

"  Sia, 

"  The  members  of  the  John  Mitchel 
Clab,  Enniscorthy,  beg  to  offer  their  respectful 


I  congratulations  and  hearty  welcome  upon  this 
your  first  visit  to  the  county  of  Wexford.  They 
do  so  as  devoted  followers  of  your  manly  prin- 
ciples, as  ardent  admirers  of  your  virtue  and 
patriotism,  and  as  men  who  cherish  deep  and 
lasting  gratitude  towards  you  for  your  great 
services  and  greater  sacrifice  in  the  cause  of  our 
dear  native  land.  They  wish  also  to  assure  you 
of  their  determination  to  stand  by  their  country 
and  their  country's  friends  in  any  and  eveTT 
extremity.  They  have  seen  with  lively  indig- 
nation the  atrocious  tyranny  exercised  by  the 
Grovemment  in  the  transportation  of  John  Blit- 
chel,  the  bravest  of  the  brave — ^in  the  imprison- 
ment of  those  true  and  active  patriots,  John 
Martin,  Gavan  Duffy,  Dalton  Williams,  and 
Kevin  O'Doherty — and  in  the  prosecutions  sus- 
tained by  yourself  and  other  distinguished  and 
honourable  men.  They  have  long  felt  the  op- 
pression and  insolence  of  this  (^venuneat  to 
be  well  nigh  unbearable,  and  they  could,  for 
their  own  parts,  be  well  content  to  put  a  speedy 
end  to  this  tyranny  for  ever  at  the  cost  of  their 
lives. 

"  To  you,  sir,  above  all  your  able  and  intrepid 
compatriots,  the  people  look  for  guidance  in  this 
time  of  trial  and  difficulty.  They  know  that 
you  are  a  sure  guardian  of  the  honour  and 
welfare  of  old  Ireland,  and  they  feel  convinced 
that  no  motives  of  temporary  expediency,  sickly 
and  half-sided  humanity,  will  ever  prevail  witn 
you,  to  stand  between  them  and  their  enemies, 
and  to  stay  the  just  vengeance  of  an  oppressed 
and  plundered  people. 

Signed  on  behalf  of  the  members, 

«  W.  MOONET,  V.  P. 

**  R.  Williams,  Sec.** 

Attorney-Oeneral:  We  next  propose  to 
pnt  in  the  balloting  papers,  which  were 
proved. 

Whiteside:  Where  a  document  is  pro- 
duced against  a  party,  which  is  associated 
with  a  number  of  other  papers,  and  from 
which  an  unfavourable  opinion  is  to  be 
drawn,  you  may  refer  to  the  rest  to  know 
what  character  they  are  of.  In  this  case 
I  do  not  want  the  papers  to  be  read :  but 
I  submit  that  a  list  of  those  papers  found 
in  that  trunk  ought  to  be  given  to  me  by 
the  Attomey'General.  A  man  leaving 
town  may  have  papers  in  his  trunk  of 
such  a  character  as  to  make  it  very  diffi* 
cult  to  believe  that  he  was  setting  oat 
upon  a  revolution,  and  for  that  reason  I 
want  to  know  what  this  trunk  con- 
tained. 

Attorney •  General :  I  can  only  say  that  if 
it  is  in  my  power  you  shall  have  it,  or  if 
the  Crown  Solicitor  has  such  a  document 
you  shall  have  it  at  once.  As  far  as  I  could 
judge  there  appeared  to  be  nothing  in  the 
portmanteau  but  private  papers  and  deeds 

Whiteside :  I  understand  f^om  Mr. 
O'Brien,  that  his  private  family  papers 
and  account-books  were  kept  from  him, 
although  they  were  promised  to  be  re« 
stored  to  him  before  the  trial. 
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FcUrich  ^enme— Examined  by  the   Soli- 
citor-Genercd. 

Surveyor  and  dranghteman.  Proved  the 
plan  of  Widow  M'Cormaeh*8  house. 

Just  describe  the  wall  in  front,  through 
which  is  the  entrance  to  the  dwelling- 
house  ? — It  is  five  feet  high. 

What  is  the  area  between  that  five -foot 
wall  and  the  front  wall  of  the  house  ? — 
It  is  forty-two  feet. 

What  is  the  height  of  the  window-sill  of 
the  ground  floor  from  the  gravel  outside  ? 
— Two  feet  three  inches. 

How  is  the  house  bounded  on  the  left  as 
you  enter,  or  that  which  would  be  right 
of  the  house  ? — It  is  bounded  by  a  cabbage 
garden,  with  a  small  gate,  entering  in 
front  of  the  house,  and  nearly  in  a  line 
with  the  front  wall. 

How  is  that  cabbage  garden  bounded  in 
the  front? — By  a  quick  ditch.  There  is  a 
ditch  all  round,  with  the  exception  of  the 
part  which  joins  the  end  of  the  house,  and 
that  is  where  the  wall  commences. 

What  is  the  distance  from  the  fence  to 
the  gable- end  of  the  wall  ? — One  hundred 
feet. 

How  is  the  rear  of  the  premises  upon 
the  other  side  of  the  house  enclosed  P — By 
a  stable. 

Whiteiide:  You  should  have  examined 
this  witness  before,  so  as  to  have  enabled 
us  to  cross-examine  the  other  witnesses. 

SoUcitor-Oeneral :  Do  you  know  the 
towns  of  Killenaule,  Mullinahone,  and 
Ballingarry  p — I  do. 

Are  they  in  the  county  TipperaryP — 
They  are. 

Cross-examined  by  Fitzgerald, 

What  is  the  height  of  the  window  from 
the  ground  floor  P— Five  feet  six  inches  is 
the  height  of  the  window. 

Solicitor' General  {to  the  toitnesSt  handing 
him  a  map) :  Is  that  a  correct  map  of  the 
countiy  P  It  is  ;  enlarged  from  the  Ord- 
nance Survey. 

The  Atiorney-Oenerdl  then  proposed  to 
give  in  evidence  a  speech  of  Mr.  Meagher's 
at  the  Confederation  on  June  6th,  but 
after  some  discussion,  abstained  from 
pressing  it. 


Wednesday,  October  4,  1848. 

At  the  sitting  of  the  Court,  Whiteside 
said  that  during  his  cross-examination  of 
Dobhyn  only  twenty-one  balloting  papers 
bad  been  furnished  him,  and  in  these  Mr. 
O'Brien's  name  appeared  but  once,  whereas 
a  parcel  g^ven  him  the  night  before  con- 
tained Mr.  O'Brien's  name  several  times. 

The  Mtomey^Gefneral  contended  that  the 
whole  twenty- nine  balloting  papers  bad 


been  handed  to  Whiteside  for  cross-exam- 
ination. 

Whiteside:  What  1  have  stated  before 
twice,  and  what  I  state  on  the  honour  of 
a  barrister, — ^and  I  state  it  with  the  know- 
ledge of  my  learned  fi-iends  here — ^is  that 
when,  tor  the  purpose  of  cross-examining 
the  witness,  I  asked  for  the  papers,  they 
handed  me  twenty-one.  I  exammed  each 
paper  in  my  hand,  and  I  put  them  seriatim 
into  the  hands  of  the  witness  on  the  table. 
I  asked  him  to  pick  out  any  one  signed 
by  Mr.  O'Brien;  and  he  admitted,  and 
told  me  that  his  name  was  only  on  one,  and 
that  was  struck  out.  All  that  occurred 
in  the  presence  of  my  esteemed  friend, 
the  AiUymey'GeneraL  Nobody  then  de- 
nied, disputed,  or  contradicted  it. 

Blackbubne,  L.O.J. :  Now  see  how  the 
matter  stands.  You  state  that  on  the 
examination  of  that  witness,  not  twentv- 
nine,  but  only  twenty- one  were  produced ; 
on  the  other  hand,  it  is  statea  that  the 
whole  twenty-nine  were  produced.  Now 
with  respect  to  that  what  can  the  Oourt 
doP 

Whiteside;  My  lord,  it  is  utterly  im- 
possible for  me  to  go  on  under  these  cir- 
cumstances, unless  1  prove  the  fact  here. 

Blackbubne,  L.C.J;:  You  shall  either 
have  the  Witness  reproduced  or  Mr. 
Kemmis  examined,  which  you  like. 
After  some  further  discussion-^ 
William  Kemmis,  Crown  Solicitor, 
Thomas  Kemmis,  his  son,  and  William 
Dwme,  assistant  solicitor,  were  called, 
and  stated  their  belief  that  all  the  papers 
had  been  handed  to  Mr.  Whiteside  anring 
his  cross-examination  of  Dohbyn.  William 
O'Sara  was  then  called  by  Whiteside,  and 
stated  that  during  the  cross-examination 
Whiteeide  handed  him  all  the  balloting 
papers,  after  looking  at  them,  and  that 
there  were  only  fourteen  or  fifteen.  Mr. 
O'Brien's  name  was  not  ou  them. 

In  cross-examination  bv  the  Solicitor* 
Oeneralj  O'Hara  stated  that  he  saw  Mr. 
Kenyan's  name  on  seven  or  eight,  and 
that  Mr.  O'Brien's  name  was  on  only  one 
of  those.  It  appeared  that  there  were 
eigbt  papers  bearing  Mr.  Kenyon's  name, 
and  that  Mr.  O'Brien's  appeared  on  three 
of  these. 

DoHERTT,  C.J.:  They  must  have  been 
looked  at,  according  to  the  witness's  own 
showing.  To  show  how  fallacious  is  an 
inquiry  of  this  kind,  it  is  now  plain  to 
demonstration  that  this  gentleman  saw 
seven  with  the  name  of  Ken/yon,  on  three 
of  which  the  name  of  Mr.  O'Brien  was. 

Whiteside:  Give  me  leave  to  tell  your 
lordship,  that  these  are  not  the  ones  that 
were  in  my  hands;  I  saw  them  go  into 
the  hands  of  the  informer. 

DoHSBTT,  C.J. :  As  a  matter  of  proof  it 
is  demonstration. 
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Whiteside ;  Well,  before  I  begin  to 
Bpeak,  what  is  the  decision  of  the  Court 
on  the  matter  P 

Blackburne,  L.C.J.  :  That  the  case 
must  proceed. 

WhUeside :  What  is  the  state  of  the  evi- 
dence in  respect  to  these  papers  P 

Blackbubne,  L.O.J. :  I  think  they  were 
all  produced  in  evidence. 

Whiteside:  I  am  to  argue  on  the  case  P 
,  Blackburne,  L.C.J. :  Yes. 

Whiteside:  Then,  my  lord,  I  must  ask 
for  time  to  consider  what  course  to  pursue. 
Am  I  to  be  told,  that  I  am  to  argue  on 
the  case  as  if  there  were  eight  names  of 
Mr.  O'Brien  ? 

Blackburne,  L.C.J. :  Certainly  not. 

Whiteside :  Because,  if  that  is  so,  I  shall 
not  address  the  jury  in  this  case ;  I  am 
resolyed  on  that. 

SoUdtor-Oeneral :  There  are  not  eight; 
I  think  there  were  four  only. 

Sir  0.  O'Loghlen:  There  are  eight  now. 

Blackburne,  L.C.J. :  We  consider  that 
the  name  of  Mr.  O'BHen  is,  for  all  the 
purposes  of  this  trial,  before  us  only  on 
one  paper. 

Defence. 

Whiteside :  May  it  please  your  lordships, 
gentlemen  of  the  jury — In  this  case  it  now 
becomes  my  duty  to  address  you  on  the 
part  of  Mr.  Smith  O'Brien^  the  prisoner ; 
and,  believe  me,  I  never  yet  addressed  a 
jury  more  conscious  of  the  solemn  re- 
sponsibility which  deTolves  upon  me.  I 
most  nnfeignedly  assert  that  it  wonld  have 
been  grateful  to  my  feelings  had  Mr. 
O'Brien  selected  a  counsel  more  worthy 
by  talents  and  knowledge  to  address  such 
a  tribunal  as  I  see  before  me.  But  it  is 
one  of  the  duties  of  the  honourable  pro- 
fession to  which  I  belong,  never  to  refuse 
undertaking  any  trust,  however  solemn 
and  awful,  which  in  the  course  of  pro- 
fessional duty  may  fairly  be  imposed  upon 
it.  The  very  effort  to  comprehend  all 
the  bearing  of  the  evidence  in  this  case  is 
calculated  to  disturb  the  memory  and  dis- 
tract the  reason.  I  have,  therefore,  most 
.  respectfully  to  ask  of  you  to  give  me  the 
benefit  of  your  assistance  by  correcting 
me  where  1  am  wrong,  and  bearing  with 
me  where  you  think  I  may  not  be  ad- 
dressing myself  exactly  to  the  matter 
before  us. 

Gentlemen,  we  had  intended,  I  avow, 
to  apply  to  their  lordships  to  postpone 
the  trial  of  my  client,  but  ultimately  we 
thought  it  the  more  manly  course  to  pro- 
ceed ;  and  his  desire  was  that  he  should 
now  know,  once  and  for  all,  his  fate.  We 
intended  to  do  it  because  we  believed  he 
had  been  prejudged.  I  have  myself  read 
a   charge  composed  for  my  Lord  Chief 


Justice  in  the  confident  anticipation  of  the  . 
guilt  of  the  prisoner,  and  a  vehement 
appeal  to  the  jury  to  convict.  If  I  thought 
what  has  been  so  written  could  influence 
one  expression  from  the  Court  or  the  mind 
of  any  gentleman  in  the  box,  I  would 
withdraw  and  leave  Mr.  O'JBrien,  who  holds 
his  life  under  the  law,  to  be  sacrificed  as 
a  victim  on  the  shrine  of  political  expe- 
diency. But  too  well  do  I  know  that  the 
ermine  which  has  been  worn  by  Mansfieid, 
Holt,  and  Hale  will  not  be  sullied  by  the 
distinguished  magistrates  who  preside  on 
this  solemn  occasion:  one  of  whom  has 
had  a  brilliant  reputation  in  the  senate^ 
all  at  ^e  bar  ;  and  I  am  as  satisfied  as  of 
my  own  existence  that  they  will  each  and 
all  rejoice  if  I  can  convince  them  of  the 
innocence  of  my  client. 

Gentlemen,  I  have  to  apologize  for 
having  delayed  a  very  short  time  the  pro- 
cess of  this  trial  by  an  objection  to  the 
jury.  That  objection  was  not  made  from 
any  factious  or  improper  motives.  Mr. 
Smith  O'Brien  did  not  wish  now,  in  his 
awful  situation,  to  contradict  the  opiniouB 
of  his  life.  He,  therefore,  did  submit  a 
question  to  the  Court  which  has  been  de- 
cided, and,  I  have  no  doubt,  rightly ;  and 
I  do  most  unfeignedly  rejoice,  from  the 
emphatic  charge  of  my  Lord  Chitf  Justice 
ana  the  verdict  of  the  triers,  to  find  that 
the  jury  panel  was  framed  in  a  manner 
not  only  legal,  but  laudable.  I  am  con- 
tent with  the  tribunal ;  my  client  is  per- 
fectly satisfied  with  his  jury  ;  and  I  avow 
openly  and  publicly  that,  whatever  may 
be  the  result,  neither  this  maligned  geutle- 
man  nor  the  humble  counsel  who  addresses 
you  will  ever  breathe  a  word  of  objection 
to  your  decision.  It  never  entered  into 
my  mind  to  cast  an  imputation  on  the 
respectable  gentleman,  the  Sheriif  of  your 
county.  He  bears  a  name  that  I  respect, 
for  I  have  been  long  accustomed  to  be 
taught  by  the  wisdom  and  the  learning  of 
that  distinguished  judge  (a) ;  and  he  is  one 
who,  when  (I  trust  it  will  be  at  a  very 
distant  day)  he  may  be  taken  from  the 
evil  to  come,  will  long  be  honoured  and 
revered  by  his  countrymen. 

Gentlemen,  when  I  say  I  have  no  com- 
plaint to  make  of  the  jury,  I  have  a  com- 
plaint to  make  of  the  law.  Had  Mr.  Smith 
O'Brien  been  so  fortunate  as  to  have  been 
an  Englishman,  and  tried  under  the  law 
of  England,  he  would  have  known,  ten 
days  before  his  trial,  the  name  of  every 

i'uror  upon  the  panel;  he  would  have 
:nown  the  names  of  all  the  witnesses  who 
were  to  be  examined  against  him,  with 
their  titles,  professions,  and  residences. 
In  this  country  it  has  been  decided  that 
the  like  law  does  not  prevail ;  and  a  more 

(a)  Baron  PennefBtber. 
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melancholy  example  of  that  nnfortanate 
result  never  presented  itself  thui  in  the 
case  yon  witness  before  yonr  eyes.  A 
man  appeared  on  that  table  to  swear  away 
directly  the  life  of  my  client,  with  respect 
to  whom  no  hnman  being  conld  give  me 
a  snggestion  as  to  who  he  was,  what  he 
was,  where  he  came  from,  or  what  was  his 
past  life  and  conduct.  Had  this  trial  taken 
place  in  England,  we  should  have  been 
enabled  to  come  before  yon  with  evidence, 
if  evidence  of  that  nature  did  exist,  to 
ttfiect  the  character  or  the  veracity  of  that 
witness.  But  by  the  law  of  this  country, 
an  informer  may  appear  on  the  table, 
though  he  has  never  been  even  seen  by 
the  accused,  or  by  any  human  being  who 
can  advise  or  assist  him  ;  he  may  deliver 
evidence  which  he  will  take  care  nobody 
can  contradict,  and  destroy  innocence  in- 
stead of  establishing  guilt. 

'Gentlemen,  you  are  proceeding  to  try  the 
prisoner  on  an  ancient  Statute,  passed  so 
Jong  ago  as  the  reign  of  Edward  3. 
The  people  of  England,  crushed  by  the 
intolerable  oppression  of  the  former 
law  of  high  treason,  determined  that 
it  should  be  expressed,  as  it  ought  to  be 
in  a  land  of  freedom,  with  distiuctness 
and  precision:  and  in  the  Parliament, 
which  from  that  day  has  been  described 
as  henedictum  parUamentum—the  Blessed 
Parliament — the  law  was  passed  under 
which  you  sit  to  decide  on  my  client's 
Ufe. 

"  Whereas  divers  opinions  have  been  before 
this  time  in  what  case  treason  shall  be  said,  and 
in  what  not,  the  King,  at  the  request  of  the 
liords  and  of  the  Commons,  hath  made  a  de- 
claration in  the  manner  as  hereinafter  followeth, 
that  is  to  say,  when  a  man  doth  compass  or 
imagine  the  death  of  oar  Lord  the  King,  or  our 
Lady  his  Qneen,  or  of  their  eldest  son  and 
heir '» 

That  is  very  simple.  Now,  what  do 
you  think  the  framers  of  that  Act  of  Par- 
liament meant?  That  if  a  man  should 
resolve,  imagine,  and  contrive  the  natural 
death  of  the  King  or  Queen,  or  their  eldest 
son  and  heir,  he  was  guilty  of  treason — 

"  Or  if  a  man  do  levy  war  against  our  Lord 
'the  King  in  his  realm,  or  be  adherent  to  the 
King's  enemies  in  his  realm,  giving  to  them  aid 
and  comfort  in  the  realm  or  elsewhere,  and 
thereof  be  provably  attainted  of  open  deed  by 
the  people  of  their  condition,  he  shall  be  ad- 
judged guilty  of  treason." 

And  that  Parliament  was  called  the 
henedidumparliamentum.  Before  the  reign 
o{  Philip  and  Mary,  that  simple  law,  made 
by  wise  and  sagacious  men  for  the  pro- 
tection of  themselves  and  their  fellow- 
Bubjccts,   was  frittered  away,  myptifiod, 


and  perplexed.  Men  were  put  to  death 
for  bare  words — for  what  they  said,  and 
for  what  they  intended,  although  no  act 
done  was  proved  against  them.  In  fact, 
as  has  been  rightly  described  by  a  pro- 
found  lawyer,  the  courts  of  law  in  Eng- 
land were  "caverns  of  murder,'*  which 
is  a  very  strong  expression.  The  Act 
of  Philip  and  Mary  was  passed  to  re- 
store the  law  which  I  have  just  stated 
to  you. 

[Counsel  read  Cohe*8  account  of  that 
Statute  in  3  Inst.  23,  and  referred  in  pass- 
ing to  the  count  for  compassing  the  King's 
death.  The  compassing  or  intention  must 
be  mimifested  by  some  overt  act.  The 
overt  act  is  not  merely  evidence  of  the 
intent,  but  it  is  the  means  by  which  the 
crime  is  accomplished.  A  conspiracy  to 
take  away  the  life  of  the  King  is  un- 
doubtedly an  overt  act  of  compassing  the 
King's  death.  Hale,  too,  says,  1  P.O.  109, 
that  though  the  conspiracy  be  not  im- 
mediately the  death  ot  the  King,  but  of 
something  that  in  all  probability  must 
induce  it,  this  is  an  overt  act  of  compass- 
ing the  King's  death;  but  words  not 
committed  to  writing  are  not  an  overt  act 
within  the  Statute.] 

Gentlemen,  we  had  not  gone  far  in  the 
law  when  there  began  the  unhappy  doc- 
trine of  what  is  called  cona^rttciive  treason; 
and  in  process  of  time  the  judges  made  out 
that  there  was  another  le  eying  of  war 
different  to  that  which  was  contemplated 
by  the  Act  of  Parliament  and  exhibited 
in  the  case  put  by  Lord  Hale,  When 
HoUpur*8  father,  the  Earl  of  l^orthum- 
berland  marched  with  a  great  force,  but 
it  was  doubtful  whether  he  meant  to  assist 
Hotspur  or  his  King,  because,  on  hearing 
of  his  son's  defeat,  he  marched  back  again, 
all  the  judges  held  it  was  not  treason,  be- 
cause, although  he  was  armed,  and 
had  a  strong  force,  and  paraded  it, 
the  treasonable  intent  was  not  made  out 
by  any  overt  act.  My  Lord  Hale  says  of 
it,  he  thinks  it  was  a  gentle  judgment. 
But  it  was  a  judgment. 

There  is,  however,  a  levying  of  war, 
which  is  called  constructive  levying  of 
war,  and  I  will  prove  to  you  presently  that 
it  is  the  very  levying  of  war  attempted  to 
be  made  out  in  this  case.  And  what  do 
you  suppose  that  is  P  Verv  seldom  have 
jurors  been  persuaded  to  adopt  it,  because 
It  is  repugnant  to  reason.  It  has  been 
decided,  if  a  rabble  in  London  broke  out, 
and  intended  to  pull  down  one  meeting- 
house, that  that  would  not  be  high  treason ; 
but  if  they  intended  to  break  out  and  pull 
down  a  great  number,  that  is  treason,  not 
directly  but  constructively,  not  because  it 
aims  at  the  life  of  the  Sovereign,  but  be- 
cause, by  possibility  or  probability,  the 
riot  may  proceed  so  far,  or  because  the 
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purpose  is  general,  as  it  is  said,  to  pull 
down  all  meeting-honses,  and  because 
it  usurps  the  prerogative  of  the  Grown— a 
thing  1  neyer  could  understand,  for  I  did 
not  know  that  the  Crown  had  any  preroga- 
tive to  pull  down  meeting-houses.  If  it 
encroaches  on  the  royal  prerogative,  it 
makes  out  a  constructive  levying  of  war, 
where  the  purpose  is  general  and  universal. 
That  is  proved  by  Dammaree's  case:  (a) 
The  prisoners  in  that  case  were  found 
guilty  of  treason  by  a  mistaken  jury,  and 
Mr.  J  nstice  Foster  records,  that  they  wore 
the  Queen's  livery  till  the  day  of  her 
death. 

Now,  gentlemen,  what  must  a  levying 
of  war  beP  To  constitute  a  levying  of 
War  there  must  be  three  things  proved ; 
there  must  be  a  levying  of  war,  it  must  be 
a  levying  of  war  against  the  King,  and  it 
must  be  a  levying  of  war  against  the  King 
in  his  realm.    Lord  HcUe  observes — 

*'  This  is  in  truth  a  question  of  fact,  and  re- 
quires many  circumstances  to  give  it  that  de- 
nomination." (6) 

Now  the  commentary  of  the  learned 
judge  is  this — 

"  If  new  cases  happen,  for  the  future,  that 
have  not  an  express  resolutiou  in  point,  nor  are 
expressly  within  the  words  of  25  Edward  3., 
that  they  may  seem  to  have  a  parity  of  reason « 
it  is  the  safest  way,  and  most  agreeable  to  the 
wisdom  of  the  great  Act  of  25  Edward  S.,  first 
to  consult  the  Parliament  and  have  their  de- 
claration, and  to  be  very  wary  in  multiplying 
constructive  and  interpretative  treasons,  for  we 
know  not  where  it  will  end."(c) 

Then,  gentlemen,  HaJe  puts  the  principle 
that,  if  a  number  of  persons  get  together 
to  do  a  particular  act  in  which  the  ring- 
leader has  any  personal  or  peculiar  pur- 
pose, that  is  not  high  treason,  because  it 
is  not  of  a  general  or  universal  nature. 
But  for  that  principle,  he  says  that  several 
riots  of  a  great  and  notorious  nature  might 
have  amounted  to  treason.  A  vast  number 
of  cases  are  put  to  prove  what  are  enormous 
riots,  rebellious  riots,  but  not  treasons; 
and  then  the  learned  person  puts  the 
case  of  a  man  against  whom  there  is  a 
legal  judgment  to  take  possession  of 
his  property.  If  he  bars  up  his  house, 
if  he  resists  the  officers  of  the  law, 
if  he  even  puts  them  to  death,  that  is 
not  high  treason.  Then  as  to  an  act  done 
against  the  King's  troops,  this  principle 
is  laid  down — 

'*  If  the  King's  lieutenant8,  in  a  time  of  hostility 
or  rebellion  within  the  realm,  be  assaulted  upon 


(a)  15  St.  Tr.  621. 
(6)  1  Hale  P.C.  181. 
(c)  lb.  182. 


their  march  or  in  their  quarters  as  enemies,  this 
is  a  levying  of  war ;  but  if  upon  some  sudden 
fiilling  out,  or  iigury  done  by  the  soldiers,  the 
countrymen  rise  upon  them  and  drive  them  out, 
this  may  be  a  great  riot,  and  if  any  be  killed  by 
the  as.sailants  it  is  felony  in  them,  but  this  seems 
not  a  levying  of  war  in  them,  unless  there  be 
some  tiiutorous  design  under  the  cover  of 
it."(a) 

[Oounsel  referred  to  Hale's  account,(&) 
of  the  Weavers*  case,  in  which  it  was 
decided  to  proceed  against  the  insurrec- 
tion of  the  weavers  against  the  new  looms 
as  a  riot,  and  not  as  treason.  He  then 
cited  Foster's  dicta  to  show  that  no  mere 
words  could  amount  to  treason.] 

*'  As  to  mere  words  supposed  to  be  treasonable^ 
they  differ  widely  from  writings  in  point  of  real 
malignity  and  proper  evidence.  They  are  often 
the  effect  of  mere  beat  of  blood,  which  in  some 
natures,  otherwise  well  disposed,  carrieth  t^e 
man  beyond  the  bounds  of  decency  or  prudence. 
They  are  always  liable  to  great  raisconstmctioDS, 
from  the  ignorance  or  inattention  of  the  hearers, 
and  too  often  from  a  motive  truly  criminal. 
And  therefore  I  choose  to  adhere  to  the  rule, 
which  has  been  laid  down  on  more  occasions 
than  one  since  the  Revolution,  that  loose 
words,  not  relative  to  any  act  or  design^  are 
not  overt  acts  of  treason.  But  words  -of  advice 
or  penimsion,  and  all  consultations  for  the 
traitorous  purposes  ti^eated  of  in  this  chapter, 
are  certainly  so.  They  are  uttered  in  con- 
templation of  some  traitorous  purpose  ac- 
tually ou  fuot  or  intended,  and  in  prosecution 
of  ii:\c) 

With  the  view  of  guarding  against  the 
mischief  or  danger  of  relying  on  words, 
this  writer,  over  and  over  again,  adverts 
to  the  same  doctrine — 

"  In  no  case  can  a  man  be  argued  into  the 
penalties  of  the  acts  by  inferences  and  conclu- 
sions drawn  from  what  he  bath  affirmed.  The 
criminal  position  roust  be  directly  maintained 
to  bring  him  within  the  compass  of  these 
act8."(<f) 

"  Nor  will  every  rash,  hasty,  or  unguarded 
expression,  owing  perhaps  to  natural  warmth, 
or  thrown  out  in  the  heat  of  disputation,  render 
any  person  criminal  within  these  acts;  the 
criminal  doctrine  must  be  maintained  ma/tc«oau(jf 
a;»id  advisedly,*' 

And  then  he  says  that  he  gives  a  caution « 
to  those  who  may  think  fit  to  bring  forward 
prosecutions  for  high  treason  in  future, 
which  he  says — 

"  May  serve  as  a  faithful  monitor  in  the  con- 
duct of  prosecutions  for  words  or  writings  tup- 
posed  to  be  treasonable,  but  not  relative  to  any 


(a)  1  Hale  P.C.  142. 
(6)  lb.  143. 
(c)  Fost.  Or.  L.  200. 
((f)  lb.  201. 
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treasonable  measure  then  on  foot,  or  intended  to 
be  taken." 

It  is  cnrions  enough  he  retams  to  the 
same  topic  again  and  again.    He  sajs — 

"  Words  are  transient  and  fleeting  as  the 
wiDd ;  the  poison  they  scatter  is,  at  the  worst, 
confined  to  the  narrow  circle  of  a  few  hearers. 
They  are  frequently  the  effect  of  a  sudden  trans- 
port,  easily  misunderstood  and  often  misre- 
porred."(a) 

And  then  he  adds,  that  in  former  times — 
«  Mainr  persons  had  suffered  shameful  death 

for  words  only,  without  other  opinion,  fact,  or 

deeiL" 

And  he  thns  concludes  on  the  subject  of 
words,  and  no  man  can  read  the  State 
Trials  without  feeling  the  justice  of  his 
remark — 

"  I  cannot  conclude  this  chapter  without  put- 
ting the  reader  in  mind  of  a  fine  passage  which 
I  borrow  from  the  Eiaron  de  Montesquieu,  worthy 
the  attention  of  all  persons  concerned  in  framing 
penal  laws,  or  putting  them  in  executiou. 
•  bylla,'  saith  that  excellent  writer,  *  who  con- 
founded tyranny,  anarchy,  and  liberty,  made 
the  Cornelian  laws.  He  seemed  to  have  con- 
trived regulations  merely  with  a  view  to  create 
great  cnmes.  Thus  distinguishing  an  infinite 
number  of  actions  by  the  name  of  murder,  he 
found  murderers  in  all  parts.  And  by  a  practice 
InU  too  WMch  followed  he  laid  snares,  sowed 
thorns,  and  opened  precipices  wheresoever  the 
citixens  set  their  feet.'  *\b) 

With  the  offence  of  a  construe tive  levy- 
ing of  war,  Foster  deals  as  follows— 

''Insurrections  in  order  to  throw  down  all 
enclosures,  to  alter  the  established  law,  or 
change  religion;  to  enhance  the  price  of  all 
labour,  or  to  open  all  prisons — all  risings  in 
order  to  effect  these  innovations  of  a  pubUc  and 
general  concern  by  an  armed  force,  are,  in  con- 
struction of  law,  high  treason  within  the  clause 
of  levying  war.  For  though  they  are  not 
levelled  at  the  person  of  the  King,  they  are 
against  his  royal  Majesty:* 

"Insurrections*  likewise,  for  redressing 
national  grievances,  or  for  the  expulsion  of 
foreigners  in  general,  or  indeed  of  any  single 
nation  living  here  under  the  protection  of  the 
King,  or  for  the  reformation  of  real  or  imagi- 
nary evils  of  a  public  nature,  and  in  which  the, 
insurgents  have  no  special  interest — risings  to 
effect  these  ends  by  force  and  numbers  are,  by 
construction  of  law,  within  the  clause  of  levving 
war." 

And  then  he  says,  in  section  6,  which 
has  a  direct  application  to  the  sixth  count 
of  this  indictment,  that  a  conspiracy  to 
levy  a  war  of  that  kind  is  not  an  overt 
act  of  compassing  the  King's  death. 

"  But  a  bare  conspiracy  for  effecting  a  rising 
for  the  purposes  mentioned  in  the  two  pre- 
ceding sections,  and  in  the  next,  is  not  an  overt 


(a)  Fost.  Cr»  L.  204. 
(6)  lb.  207. 


act  of  compassing  the  King's  death.  Nor  will 
it  come  within  anj-  species  of  treason  within  the 
25  Edw.  3,  unless  the  rising  be  €ffected:\d) 

The  prisoner  is  indicted  in  the  sixth 
connt  for  compassing  the  Queen's  death, 
ana  the  overt  act  is,  that  he  conspired 
to  levy  war — an  overt  act  for  which  I  do 
not  think  there  are  many  precedents.  But 
suppose  the  overt  act  in  that  form  to  be 
good,  it  means  a  conspiracy  to  levy  war  of 
a  general  and  direct  nature,  and  not  an  in- 
terpretative or  constructive  levying  of  war, 
such  as  is  expressed  by  Foster  in  the  two 
preceding  cases.  Therefore,  if  on  the  facts 
It  appears  that  the  levying  of  war  is  con- 
structivCf  it  is  not  eviaence  of  compassing 
the  Queen's  death;  and  as  in  the  sixth  count 
there  are  no  overt  acts  laid,  except  those 
in  the  other  five — ^the  erecting  the  barri- 
cades at  Killenaule  and  the  like— if  Uiese 
do  not  amount  to  an  actual  levying  of  war, 
which  I  do  not  believe  they  will  be  held  to 
be,  they  are  constrnctive  treasons,  and 
will  not  support  the  count  for  compassing 
the  Queen's  death. 

Iln  illustration  of  the  doctrine  of  levy- 
ing war,  counsel  proceeded  to  refer  to 
Lord  George  Gordon: s  case(6),  Wateone 
case(c),  and  jPros^'s  case{i).l 

In  Lord  George  Gordon's  case  a  noble- 
man was  offended  with  a  particular  law, 
and  undertook  to  get  it  repealed.  The 
mode  in  which  he  attempted  that  was,  by 
assembling  a  small'party  of  fifty  thousand 
men.  He  headed  that  party,  he  divided 
them  into  sections,  he  gave  them  colours, 
he  appointed  various  places  of  meeting  in 
the  city  of  London,  and  marched  straight 
down  to  the  Parliament  while  it  was  sit- 
ting. They  sent  their  petition  in,  and 
peremptorily  demanded  an  answer.  In 
other  words,  they  endeavoured  to  terrify 
the  Legislature,  which  in  itself  is  an  act 
of  treason.  They  were  not  quite  satisfied 
with  the  answer  they  got — for  their  ob- 
ject was  to  abolish  aU  the  liberty  which 
had  been  given  by  previous  Acts  of  Par- 
liament to  the  Boman  Catholic  people  of 
England — and,  accordingly,  they  pro- 
ceeded under  the  guidance,  as  it  was 
charged,  of  this  nobleman,  to  accomplish 
their  purpose  in  another  way.  They 
broke  out,  for  five  successive  days  or 
more,  into  the  most  violent  conduct  that 
was  ever  witnessed  in  the  city  of  London ; 
they  burned  houses  close  to  the  Kind's 
palace ;  they  burned  eome  of  the  pulTic 
establishments ;  they  attacked  the  people ; 
they  broke  into  public  institutions,  and 
they  threatened  the  bank.  For  five  days 
conflagration,  rapine,  and  murder  spread 


(a)  Fost.  Cr^L,  213. 
(6)  21  St.  Tr.  485. 
(c)  82  St.  Tr.  1. 
(rf)  4  St.  Tr.  N.S.  86. 
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thronglx  the  city  of  London,  the  King 
being  there  at  the  time.  Now,  observe  the 

Seat  principle  decided  in  that  case  of 
>rd  Ueorge  Chrdon,  Of  course  he  was 
indicted  for  high  treason.  It  is  very 
carious,  that  there  is  no  count  for  complss- 
ing  the  King  or  Queen's  death,  although 
the  King  was  then  residing  in  St.  James's. 
Upon  the  trial,  the  learned  judge  charged 
the  grand  jury  that  it  was  high  treason ;  in 
fact,  he  anticipated  the  conviction  of  Lord 
George  Gordon,  The  case  came  on  to  be 
tried,  and  these  facts  were  proved.  The 
Coort  dwelt  on  the  consequences — ^the 
advocate  dwelt  on  the  principle  of  the  law. 
And  what  is  that  prmciple  P  That  it  is 
the  intent,  the  purpose,  the  object  of  the 
man's  own  mina  which  is  the  true  crime  ; 
and  that  the  levying  of  war,  or  the  doing 
of  an  act,  no  matter  how  violent,  or  how 
awful  the  consequences,  will  not  de- 
cide on  the  criminality  of  the  accused. 
Erakine  argued,  that  Lord  George  Gordon 
had  a  particular  purpose  to  accomplish  ; 
and  although  the  house  of  Lord  Mansfield, 
who  tried  the  prisoner,  was  burned  to 
the  ground.  Lord  George  Gordon  was 
acquitted  of  the  crime  of  high  treason  on 
this  principle,  that  the  devastation  of 
property,  tne  attack  on  persons,  the 
marching  and  counter- marching  did  not 
constitute  high  treason ;  but  high  treaRon 
consisted  distinctly  of  the  intent  with 
which  the  act  was  done,  and  that  the 
moment  it  appeared  the  party  had  a  par- 
ticular intent,  as  in  that  instance  of  going 
down  to  the  Parliament  to  get  a  law 
repealed,  although  a  most  flagitious  out^ 
rage  was  committed,  still  that  particular 
intent  at  once  disposed  of  the  charge  of 
high  treason,  and  left  the  acoased  to  be 
punished  for  the  lesser  offence. 

In  Watson's  case  there  were  pikes,  there 
was  marching  and  counter-marching,  and 
an  intention  proved  by  an  informer  to 
attack  the  Tower  and  bum  it.  They 
erected  hustings  in  Smithfield,  and  cer- 
tainly  determined  to  accomplibh  a  general 
purpose.  I  admit  there  were,  in  addition  to 
the  pikes,  a  plan  and  seditious  speeches ; 
but  only  speeches  spoken  by  Watson  at 
the  time  of  doing  the  act  were  given  in 
evidence  against  him.  The  great  ques- 
tion turned  on  a  letter  found  in  his 
pocket.  That  letter  was  read ;  just 
attend  to  it.  There  were  to  be  three 
divisions  formed  to  meet  in  London.  One 
division  was  to  go  by  St.  Giles'  to  Chan- 
cery Lane ;  the  next  division  was  to  form 
at  London  Bridge,  to  march,  as  might 
fairly  be  inferred,  in  another  direction ; 
the  third  division  was  to  meet  at  another 
place,  and  march  in  a  third  direction. 
The  Bank  was  specified,  and  the  Tower 
was  specified,  unaer  the  name  of  ''  the  old 
man  "  ;  and  it  was   insisted  they  meant 


to  attack  the  Tower.  But  the  things 
undertaken  to  be  done  fell  far  short 
of  the  object  of  overthrowing  the  King 
of  England,  though  criminal  acts  were 
to  be  done,  and  were  done,  in  Lon- 
don ;  though  the  pikes  were  proved  and 
produced;  and  although  the  Sovereign 
was  then  residing  within  a  very  few 
yards,  I  might  say,  from  some  of  the 
scenes  of  this  conspiracy.  The  great  ques- 
tion turned  on  that  letter.  Hear  what 
Lord  EUenhorough  said  in  summing  up — 

**  This  case  does  not  by  any  means  rest  on  the 
evidence  of  Castle ;  it  ha8  been  put  to  you  as 
if  it  all  rested  upon  Castle.  Evideuce  has 
been  pointed  out  to  your  attention,  taken  from 
the  very  person  of  die  defendant;  that  paper 
which  appears  inexplicable " 

Now  he  had  no  right  to  say  that,  with 
the  greatest  deference  to  him — 

"that  paper  which  appears  inexplicable  upon 
any  supposition  of  his  innocence— that  paper, 
referring  to  divisions  and  appointed  places  of 
meeting —the  Tower,  designated  by  the  name 
of  *the  old  man,'  the  Tower  and  the  Bank 
being  specifically  mentioned  by  their  proper 
denominations  in  the  opposite  column  of  the 
paper,  the  arrangement  of  stations  and  barri- 
cades  followed  up  in  the  manner  Castle  has 
stated.  What  earthly  reason  is  assigned  for  the 
trying  to  get  Cosser's  house  ?  " 

Then  he  left  it  to  the  jury  with  that 
statement.  They  didconsiaer  it,  certainly; 
and  in  a  very  short  time  they  were  of 
opinion  that  the  case— though  very  bus* 
picious,  doubtful,  and  not  satisfactorily 
explained,  especially  that  paper— was  not 
made  out ;  they  did  not  follow  the  advice 
given  them  so  explicitly,  and  acquitted  the 
prisoner. 

Gentlemen,  I  shall  now  draw  your 
attention  to  the  last  case  of  high  treason 
tried  in  England,  the  case  of  a  person 
named  John  Frost,  wherein,  I  admit  with 
pleasure,  the  charge  of  my  Lord  Chief 
Justice  Tindal  is  a  very  model  of  judicial 
propriety. 

A  Chartist  of  the  name  of  Vincent  had 
been  condemned,  and  was  in  prison. 
John  Frost  was  the  leading  agitator  in 
a  place  called  Newport,  the  county  town 
of  Monmouthshire.  There  was  a  dis- 
tinct proof  given  of  a  general  plan  to 
march  upon  Newport,  and  at  the  same 
time  to  blow  up  bridges  between  it  and 
Birmingham,  and  there  was  to  be  a  general 
conflagration  and  rising  over  the  whole 
kingdom.  Frost  headed  a  numerous  party ; 
he  did  not  meet  the  constabulary  oi-  troops 
on  the  high  road,  but  he  marched  into  the 
county  town,  and,  with  the  boldness  which 
characterizes  the  people  of  that  county 
when  they  do  rise,  they  marched  straight 
up  to  where  the  magistrates,  soldiers,  and 
omcers  were  slaying,  and  drew  up  before 
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the  windows  of  the  hotel  where  the  sol- 
diers were ;  they  wounded  a  ma^strate, 
and  they  were  arrested,  and  tried  for  high 
treason.  In  that  remarkable  case  it  was 
insisted  on  by  the  prisoner's  counsel  that 
he  was  boand  to  explain  nothing  ;  he  re- 
lied on  it  as  the  law.  The  Attorney- 
General  called  on  me  fire  or  six  times  to 
explain  this  or  that.  He  seemed  to  deal 
with  this  as  if  it  were  a  Chancery  suit. 
What  book  on  the  criminal  law,  what 
oonstitntional  jndge,  ever  laid  down  that 
the  prisoner  is  bound  to  explain  anything  P 
By  the  law  of  England,  you  must  establish 
the  guilt  of  a  prisoner  before  he  is  called 
on  to  speak  a  word.  When  my  Lord 
Chief  Jastioe  Tindcd  comes  to  charge,  he 
says  (a)— 

**  On  the  part  of  the  prisoner,  the  learned 
counsel  who  appear  for  him  state,  and  1  think 
tbey  are  jastified  in  so  stating,  that  he  is  not 
bound  to  show  what  was  the  object,  or  purpose, 
or  intent  of  the  acts  that  were  undoubtedly  done 
by  the  prisoner  at  the  bar.  His  counsel  say,  the 
offence  charged  against  him  must  be  proved  by 
those  who  make  the  charge;  that  he  stands 
only  to  hear  the  evidence,  the  evidence  that  is 
given  against  him;  and  therefore,  he  is  not 
bound  to  show  at  all,  or  in  any  way  whatever, 
what  his  real  object  or  design  was.*' 

It  mnst,  I  am  sure,  be  singularly  de- 
lightftd  to  you  to  hear  the  principles  of 
our  law  stated  and  expounded  in  that 
temperate  manner.  He  adds — 
•<  Undoubtedly  the  proof  of  the  case  against  the 
prisoner  must  depend  for  its  support,  not  upon 
the  absence  or  want  of  any  explanation  on  the 
part  of  the  prisoner  himself,  but  upon  the  posi- 
tive affirmative  evidence  of  his  guilt  that  is 
given  by  the  Crown." 

Then  he  adds — 
^  It  is  not,  however,  an  unreasonable  thing,  and 
it  daily  occurs  in  investigations,  both  civil  and 
criminal,  that  if  there  is  a  certain  appearance 
made  out  against  a  party,  if  he  is  involved  by 
the  evidence  in  a  state  of  considerable  sus- 
picion, he  is  called  upon  for  hb  own  sake,  and 
his  own  safety,  to  state  and  bring  forward  the 
eircnmstances,  whatever  they  may  be,  which 
might  reconcile  such  suspicious  appearances 
wiSi  perfect  innocence;  and,  therefore,  the 
learned  couosel  of  the  prisoner,  although  be 
entered  his  protest  affainst  his  being  necessarily 
required  to  make  such  a  statement,  proceeds  to 
■ay,  that  the  case  of  the  prisoner  at  the  bar  was 
one  that  was  perfectly  Innocent,  so  far  as  re- 
gards the  crime  of  high  treason." 

And  what  was  the  defence  P  That  really 
they  marched  into  the  town  to  rescue,  by  a 
bold  hand,  Vincent^  their  brother  Chartist, 
from  the  county  gaol.  Well,  what  did  he 
say  in  that  case  ?    He  says — 

"  The  prisoner's  couusel  stated  that  it  was  never 
intended  by  the  prisoner  either  to  take  the  town 


(a)  4  St.  Tr.  N.S.  443. 


or  to  attack  the  militaiy,  which  latter  act  was 
purely  accidental;  that  all  that  was  intended 
was  to  make  a  demonstration  to  the  magistrates 
of  Newport  and  the  county  of  the  strength  of 
those  persons  who  were  called  Chartists,  for  the 
single  purpose  and  design  of  inducing  the 
magistrates,  either  to  procure  the  liberation  of 
one  Vincent  and  three  other  persons,  who  had 
been  convicted  of  some  political  offences,  and 
were  then  confined  in  Monmouth  gaol ;  or,  at 
all  events,  to  procure  a  mitigation  in  their  mode 
of  treatment  whilst  under  imprisonment.  Gen- 
tlemen, I  have  already  stated  to  you,  that  if  that 
outline  which  is  made  by  the  officers  of  the 
Crown  is  filled  up  by  evidence,  there  is  no 
doubt  whatever  that  the  guilt  of  the  party 
accused  amounts  to  hijrh  treason ;  and  on  the 
other  hand,  if  falling  short  of  that  offence,  it 
amounts  to  no  more  than  the  description  which 
has  been  given  of  it  by  the  counsel  for  the 
prisoner,  although  it  would  be  a  most  grievous 
offence  as  a  misdemeanor,  involving  the 
security  of  the  property,  and  perhaps  of  the 
lives  of  many  persons  in  the  town  of  Newport ; 
yet  that  it  would  be  deficient  in  the  main  in- 
gredient of  the  offence  of  levying  war  against 
the  Queen  in  her  realm." 

So  that  if  the  counsel  for  the  prisoner  had 
made  out  satisfactorily  by  proof  that  the 
true  object  of  Frost  was  to  march  into  the 
town,  break  through  the  prison,  and  take 
out  Vincent,  althongh  that  would  have  \)e€fti 
a  very  great  crime,  it  would  not  have  been 
the  crime  of  high  treason,  because  on  the 
principle  I  have  before  explained  to  you, 
and  which  is  so  clearly  put  by  this  revered 
judge,  there  was  something  personal, 
there  was  a  peculiar  object  to  be  effected, 
which  took  it  out  of  that  rule  of  intending 
to  subvert  the  Government  of  the  Queen, 
or  to  kill  the  Queen.  Indeed,  Frost  was 
not  indicted  for  such  a  crime. 

Gentlemen,  I  now  draw  your  attention 
to  the  indictment,  which  charges  that 
Mr  O'Brien,  on  the  17th  of  July,  and  on 
different  days  between  that  day  and  the 
30th,  at  Ballingarry,  appeared  arrayed 
with  an  armed  force.  Then  it  proceeds  to 
specify  the  aff'air  at  MuUinahone,  which  is 
No.  2,  and  at  Eillenaule,  which  is  No.  o. 
The  fourth  count  s^ieciJSes  the  levying 
of  war  at  Farinrory.  The  fifth  count  is 
general  for  levying  war;  the  sixth  being 
for  compassing  to  kill  the  Queen,  to  which 
I  have  before  drawn  the  attention  of  the 
Conrt,  and  whom  Mr.  O'Brien  certainly 
did  as  much  compass  to  kill  as  the  Great 
Mogul. 

[Counsel  complained  that  the  Attorney' 
Oeneral,  after  stating  that  the  trans- 
actions giving  rise  to  the  prosecution 
covered  the  last  week  of  July,  bad  gone 
back  to  the  beginning  of  the  year  1847, 
and  that  he  had  given  as  evideuco  of 
treason  the  speech  of  March  15,  1848,  for 
which  he  had  already  prosecuted  Mr. 
O'Brien  unsuccessful)/  for  sedition.    The 
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conrse  taken  by  the  Attorney- General  made 
it  necessary  to  explain  Mr.  O'Brien's 
political  career  to  the  jnry.J 

Gentlemen,  many  years  ago  Mr.  O'Brien 
entered  the  Imperial  Parliament.  His 
ancestors  for  seven  generations  have  re- 
presented the  county  of  Clare  in  Parlia- 
ment. Mr.  O'Brien  continued  in  the 
Honse  of  Commons,  pursuing  his  duties 
as  a  member  of  that  body,  down  to  the 
year  1843  or  1844.  At  that  time  the  body 
existed  from  which  the  Confederation 
sprang — the  Bepeal  Association.  Mr. 
O'Brien  belonged  to  that  rare  class  of 
Irish  senators  whose  boast  it  is  never  to 
have  been  bought  or  sold.  His  career  in 
the  House  of  Commons  was  independent 
— it  may  be  called  eccentric.  In  one 
sense  it  was ;  he  displeased  all  parties 
because  he  would  not  stoop  or  bend 
to  any.  In  reference  to  this  country, 
about  the  year  1843  he  delivered  the 
speech,  now  in  my  hand,  to  the  House  of 
Commons.  Now,  I  must  honestljr  avow  to 
you  that  I  was  taught  to  believe  that 
ne  was  an  obstinate,  impracticable,  absurd 
man,  who  always  broached  what  nobody 
could  agree  with.  There  are  five-sixths  of 
this  speech  in  my  hand  on  the  cause  of 
discontent  in  Ireland,  full  of  truth,  full 
of  good  sense,  full  of  honourable  feeling 
and  tolerant  opinion.  And  I  venture  t^ 
say,  if  any  gentleman  on  that  jury  reads 
that  speech,  he  will  say,  whatever  may  be 
his  opinion  on  the  result  of  this  trial,  would 
to  God  we  had  a  party,  not  in  the  factious 
sense  of  the  word  party,  but  a  body  of 
honourable  men  who  would  carry  out  the 
greater  portion  of  the  things  contained  in 
It.  Of  course  those  subjects  you  are  most 
acquainted  with  are  touched  on,  and  those 
are  the  questions  of  Irish  representation, 
fi>anchi8e,  parliamentary  reform,  and  the 
exclusion  of  the  Irish  peers.  This  gentle- 
man who  is  charged  with  an  intention  to 
establish  a  republic — sometimes  it  is  a 
republic,  and  sometimes  I  know  not  what 
it  18 — objects  to  the  exclusion  of  the  Irish 
peers  from  the  English  House  of  Peers ; 
he  says  their  position  is  anomalous ;  and 
so  it  is,  we  all  admit.  He  argues  the 
question  of  past  coercion  bills  for  Ireland ; 
he  argues  the  question  of  the  poor  law, 
and  he  says,  and  says  truly,  that  every 
suggestion  made  by  the  country  gentle- 
men was  cast  aside  as  unworthy  of  con- 
sideration ;  and  that  to  a  Mr.  NichoUe,  a 
perfect  stranger  to  the  country,  was  dele- 
gated the  task  of  framing  the  poor  law  of 
Ireland.  He  speaks  there  of  what  they 
ought  to  do  for  railways;  and,  having 
done  that,  a  passage  occurs  which,  I  must 
confess,  fills  me  with  astonishment.  Al- 
though I  knew  Mr.  O'Brien  was  a  Pro- 
testant, I  thought  he  was  a  party  who 
always  reviled  the  church  and  its  clergy. 


When  he  comes  to  treat  of  the  grievasces 
of  his  country,  he  has  the  manlinees  and 
true  tolerant  feeling  to  put  forward  a 
grievance  that  the  members  of  the  Protes- 
tant church  are  excluded  from  a  share 
in  the  grant  to  the  National  Board  of 
Education  by  reason  of  their  conscientious 
opinions.  This  is  the  wrong-headed  im« 
practicable  gentleman  who,  by  the  press — 
the  portion  of  it  that  exists  by  slandering 
him — has  alwavs  been  arraigned  as  a  mad 
politician,  with  whom  no  party  could 
agree.  He  certainly  had  on  this  occasion 
ld4  votes  against  243,  and  that  is  a 
strong  thing  to  show  that  he  was  an 
impracticable  man ! 

lOn  the  prosecution  of  O'ConneU  in 
1843,  Mr.  O'Brien  joined  the  Bepeal 
Association,  and  gave  his  reasons  m  a 
published  letter] — 

**  I  have  not  been  able  to  witness  this  coarse 
of  events  without  feeling  that  the  conduct  of 
the  British  Parliament  has  fully  justified  the 
endeavour  to  obtain  the  restitution  of  oar 
national  Legislature." 

That  I  ask  you  now  to  take  down ;  and 
if  I  do  not  demonstrate  to  you  that  every 
act  which  ho  has  committed,  and  every 
speech  which  he  has  spoken,  has  been 
directed  to  that  one  end,  find  a  verdict 
against  him.    He  says — 

"  We  made  a  last  appeal  to  the  English 
people.  Our  warning — the  friendly  remon- 
strance of  men  averse  to  agitation,  and  for  the 
most  part  favourable  to  the  union,  was  treated 
with  neglect,  ridicule,  or  defiance. 

"  In  asking  for  admission  to  your  ranks, 
I  think  it  right  to  guard  myself  against  the  sap- 
position,  that  I  approve  of  every  ezpresfdou  and 
resolution  which  have  been  used  in  the  progress 
of  the  repeal  agitation." 

Now,  is  not  this  very  sensible  P 

**  But  in  acting  with  masses  of  men  in  porauit 
of  a  great  and  legitimate  object,  it  is  a  weakness 
too  fastidiously  to  condemn  every  imprudent 
word  which  may  escape  from  those  with  whom 
we  are  associated.  1  am  fully  persuaded  that 
the  calumnies  and  invectives  which  are  daily 
launched  forth  firom  the  Government  press 
against  the  Irish  people  have  had  more  efiFect  in 
kmdling  animosities,  than  the  strongest  lanfuage 
which  has  been  employed  by  Mr.  0*Coxmdl." 

Still,  he  did  not  like  it.  He  then  says 
at  the  end — 

"  I  cannot  conclude  this  letter  without  uniting 
my  solicitations  to  the  repealers  of  Ireland,  with 
those  of  their  other  friends,  that  they  will  not 
under  any  circumstances  allow  themselves  to  be 
tempted  to  engage  in  secret  associations,  or  to 
commit  any  acts  of  violence.  I  am  very  far 
from  saying  that  no  extremity  of  misgovernment 
will  justify  a  nation  in  resorting  to  measures  of 
active  resistance.  To  maintain  such  a  doctrine 
would  be  to  impugn  the  principles  which  placed 
the  house  of  Brunswick  upon  the  throne  of 
England;    it  would  be  to  question   the  right 
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to  the  erowDB  of  France  and  Belgium,  enjoyed 
by  the  sovereigns  npon  whom  our  gracious 
Queen  has  been  adrised  to  lavish  those  royal 
courtesies  which  she  had  spontaneously  d(»sired 
for  her  Irish  subjects.  But,  on  the  other  hand, 
he  who  adopts  measures  which  may  cost  the  life 
of  a  single  human  being,  incurs  a  fearful  respon- 
sibility, which  nothing  but  the  gravest  extremi- 
ties of  national  danger  can  sanction.  A  month 
of  civil  war  would  produce  incalculable  miseries 
to  all  classes  of  our  population.  And  if  these 
considerations  were  not  sufficient  to  deter  all 
^ood  men  from  reliance  upon  physical  force, 
motives  of  policy  would  be  not  less  overruling." 

Tbe&e  are  the  original  opinions  of 
Mr.  0*Brien. 

[Connsel  proceeded  to  refer  to  Mr. 
O'Brien's  exclusion  from  the  Bepeal  Ae- 
'  Bociation  in  May  1846.] 

A  most  extraordinary  discnssion  arose 
in  the  Bepeal  Association  about  moral 
force  and  physical  force,  (a)  Mr.  O'Brien 
wanted  to  put  an  end  to  the  continu- 
ance of  humbug ;  that  is  to  say — I 
tell  it  ^ou  in  plain  terms — to  men  agita- 
ting in  connexion  with  the  Govern- 
ment  of  the  day,  so  as  to  conduct  the 
agitation  with  skill,  not  going  too  far ;  to 
do  nothing  for  their  country,  and  in  re- 
turn  get  good  places  for  themselves. 
Mr.  0  Brien  said,  that  will  never  do ; 
because^  if  you  are  in  earnest  about  repeal, 
YOU  must  give  up  looking  for  places. 
They  then  get  up  a  discussion  about 
physical  force  and  moral  force.  If  you 
assert  in  any  possible  event  that  a  man 
should  be  permitted  to  think  of  resorting 
to  physical  force,  they  say — "  we  will  have 
done  with  you."  I  do  not  desira  the  ap- 
plication of  physical  force ;  but  my  own 
opinion  is,  that  it;  has  placed  the  Queen  on 
the  throne  and  their  lordships  on  that 
bench.  That  doctrine  maintained  by  Mr. 
O'Brien  is  perfectly  right,  and  let  no  man 
presume  to  ^insay  it.  He  would  not  give 
It  up.  He  said  the  expediency  of  resistance, 
in  extremity,  depends  on  a  man's  owii 
conscience  as  an  accoimtable  being. 

Gentlemen,  it  was  necessary  then  to 
found  the  Irish  Confederation  in  January 
1847,  of  which  the  Attorney'  General  has 
spoken;  and  here  is  the  political  creed 
of  Mr.  O'Brien  reiterated — 

**  We  conceive  that  duty  to  our  country  is 
onr  highest  political  obligation,  and  that  our 
primary  allegiance  is  due  to  Ireland.  We 
honour  the  Queen  as  cur  Sovereign,  not  be- 
cause she  is  descended  from  a  race  of  kings, 
who  throughout  many  centuries  wrrngcd  and 
affiicted  the  people  of  this  land ;  but  because 
we  believe  that  if  our  interests  and  liberties 
were  protected  by  a  national  legislature,  the 
Irish  nation  would  enjoy  happiness  and  se- 
curity under  her  sway." 


-  <«)  8«e  Sir  C.  Or.  Duffy's  *'  Four  Years  of 
Irish  History,"  chapter  5. 


That  is  the  intent  of  the  revolutionary 
madman,  who  desires  to  kill  the  Queen, 
or  to  do  something  that  must  lead  to  that 
result,  or  which  must  prostrate  her  GK)- 
yemment  and  her  authority  in  this 
country 

"  We  do  not  desire  to  sever  the  connection 
between  Ireland  and  the  rest  of  the  empire. 
We  believe  that  the  legislative  indepeodence  of 
Ireland  is  perfectly  compatible  with  the  main- 
tenance of  that  connection;  but  if  separation 
be  hereafter  produced  by  misgovernment,  we 
are  persuaded  that  Ireland  would  suffer  muoh 
less  from  Great  Britain  than  from  such  a  con- 
tingency. We  obey  the  laws  made  by  the 
Britinh  Parliament,  because  such  obedience  is 
necessary  to  the  maintenance  of  social  order ; 
but,  remembering  that  the  Act  of  Union  never 
received  the  sanction  of  the  Irish  people,  and 
that  it  was  conceived  in  perfidy  and  brought 
forth  in  crime,  we  deny  the  moral  right  of  the 
British  Legislature  to  make  laws  for  our  nation. 
We  bold  ourselves  pledged  to  spare  no  legiti- 
mate exertion  which  can  tend  to  procure 
domestic  legislation  for  Ireland." 

That  is  a  statement  of  his  opinions ; 
and  those  opinions  he  never  oeparted 
from.  He  was  then  charged  with  being 
an  advocate  of  physical  force,  and  he  says — 

**  As  regards  myself,  I  had  distinctly  placed 
upon  record  my  views  with  respect  to  the  right 
of  resistance  under  certain  contingencies,  whilst 
at  the  same  time  I  have  repeatedly  denounced 
the  fatuity  and  wickedness  of  retorting  to 
physical  force,  except  upon  such  occar-ions  as 
would  afford  a  full  justification  for  its  exenise 
in  accordance  with  the  view  of  the  soundest 
moralists  and  of  the  best  writers  on  the  British 
constitution." 

That  is  January  1847. 

[Counsel  proceeded  to  refer  to  Mr. 
O'Bi-ien'e  readiness,  early  in  1847,  to 
enter  the  proposed  Irish  Council  of  men 
of  all  parlies ;  to  his  speech  in  the  House 
of  Commons,  in  March  1847,  on  the  evils 
of  absenteeism  ;  to  his  support  of  Lord 
George  BentincJc'e  scheme  for  relieving 
the  famine  by  building  State  Railways  ; 
his  opposition  to  the  Whig  alliance ;  to  his 
repudiation  of  separation  and  civil  war, 
and  his  expressed  desire  for  the  co- opera- 
tion of  the  Protestants"  citing  various 
extracts  from  his  speeches  in  the  year 
1847.  He  also  read  the  rules  of  the  Irish 
Confederation.] 

Gentlemen,  we  now  (u>me  to  this  pon- 
derous speech  of  March  17th  put  in  on  the 
part  of  tne  Crown.  This  is  the  speech  that 
was  prosecuted  by  Mr.  Attorney -Oenercd  for 
sedition.  Taking  the  whole  oi*  it  together, 
a  jury  refused  to  believe  that  it  was  sedi- 
tious. And  now  the  Attorney-General 
thinks,  on  the  trial  of  the  prisoner  for  his 
life,  that  it  is  a  fair  thing  to  submit  to  a 
jury  this  speech,  and  to  ask  them  to  con- 
nect with  it — which  I  do  conscientiously 
believe  would  be  contrary  to  the  truth — 
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the  intent  and  character  of  his  sabBeqaent 
actions ;  and  to  explain  what  took  place 
at  Ballingarrj  by  what  was  spoken  in 
March.  I  do  not  believe  yon  will  gmtify 
the  Attorney- GeneraJ,  in  that  respect,  and 
I  exhort  yon  not  to  do  so.  By  doing  so, 
yon  will  re-establish  that  monstrons  doc- 
trine of  constractive  treason  which  has 
sent  so  many  innocent  men  to  the  block. 
Yon  will  enable  the  Attorney 'General  to 
have  his  reporter  listening  to  and  taking 
down  political  speeches ;  getting  a  copy  of 
them ;  pondering  over  them ;  asking  him- 
self what  crime  is  there  expressed ;  prose- 
eating  for  sedi  tion,and  the  jnry  disagreeing. 

[Counsel    proceeded    to    refer   to   the 
speech.] 

The  prisoner  says  that  the  hope  of  a 
local  parliament — 

'*  may  be  defeated  by  rashness.  I  know  that  in 
times  like  these  a  great  deal  of  enthusiasm  is 
naturally  excited,  and  that  there  are  myriads  of 
ardent  spirits  who  think  that  it  is  only  necessary 
to  strike  a  sinfirle  blow  to  achieve  immediate 
success.  Very  likely  there  are  many  present 
with  that  feeling,  but  such  is  not  my  opinion ; 
and  1  think  it  right  to-night  tu  disburden  my 
mind  fully  to  you.  My  belief  is,  that  if  an 
insurrection  was  to  take  place  at  present,  it 
would  he  put  down  in  a  week.  :My  belief  is, 
that  if  it  were  partially  successful,  that,  under 
the  present  circumstances  of  this  kingdom,  it 
would  be  in  the  power  of  the  British  Govern- 
ment to  starve  the  people,  by  stopping  the  sup- 
plies of  focd  we  are  now  necessarily-  deriving 
from  abroad.  Under  those  circumstances,  I 
say,  that  it  would  be  consummate  rashnet^s  to 
attempt  to  bring  this  question  to  issue  by  an 
immediate  appeal  to  arms." 

Now,  that  is  one  of  the  worst  passages 
in  this  speech.  They  say  it  may  be 
implied  and  argaed  from  that  passage 
that  he  does  not  mean  to  exclude 
the  possibility  of  appealing  to  arms  at 
some  future  time.  If  a  man  says  in 
1847,  "  I  will  not  say  it  may  not  be  pos- 
sible at  Eome  time  or  other  I  may  appeal 
to  arms ;  "  when  he  is  tried  in  the  year 
1857,  you  may  resort  to  that  speech,  and 
say,  he  laid  down  the  abstract  doctrine, 
that  it  was  right  at  times-— at  some  time- 
to  resist,  though  he  said  not  at  that 
time—  and,  by  coupling  such  an  assertion  | 
with  an  equivocal  act  long  subsequently  i 
done,  you  are  to  make  out  high  treason. 
If  you  do,  gentlemen,  you  may  expect  to 
be  in  the  dock  shortly  yourselves. 

He  goes  on  to  say — 
*'  I  would  implore  you  by  the  memory  of  those 
past  failures  not  to  allow  yourselves  to  be  com- 
mitted to  any  rash  act,  or  any  act  of  indis- 
cretion, but  to  proceed  in  a  regular,  and  in  a 
constitutional  course  too,  for  the  attainment  of 
your  liberties." 

If  that  be  the  pervading  sentiment  of  the 
speech  expressed  here,  what  right  has 


counsel  to  lay  hold  of  one  passage  here,  or 
another  passage  there,  in  which  there  is 
something  about  resistance,  and  say,  I  will 
apply  that  to  my  present  treason,  and  the 
act  charged  being  in  itself  perfectly  equi- 
vocal or  perfectly  innocent,  explain  it  by 
an  old  stale  speech,  and  thus  make  the 
accused  a  traitor  P 

GenUemen,  there  is  a  passage  in  this 
speech,  which  I  wish  to  call  your  par- 
ticular attention  to,  as  I  have  a  case  in 
point  for  it— 

*<  What  I  believe  the  great  majority  of  the  re- 
pealers of  this  country  want  is  this,  they  want  a 
parUament  in  Ireland  to  make  laws  for  Ireland." 

And  this  is  the  whole  pith  and  marrow 
of  that  speech — 

**  They  want  an  Irish  Government  responsible 
to  that  parliament ** 

Will  you  find  that  treason  ? 
"  and  composed  of  Irishmen." 

What  do  you  think  of  that?  Whether 
it  is  burglary  or  treason  I  leave  to  the  law 
officers  of  the  Crown  to  discover. 
"  They  want  the  means  of  protecting  those  in- 
stitutions by  an  Irish  army,  by  an  Irish  navy, 
and  by  an  Irish  national  goard." 

Some  twelve  vears  ago  the  present 
prosecutor,  Lord  John  Rueadl^  began 
a  career  of  agitation  for  parliamentary 
reform.  One  of  the  projects  of  the 
great  Political  Union  m  Birmingham, 
to  which  he  wrote  his  memorable  letter, 
declaring  that  roform  should  never  be  put 
down  by  **  the  whisper  of  a  faction/*  was, 
that  thev  should  have  a  National  Guard. 
I  have  the  resolution  here.  Can  I  have 
better  authority  than  that  of  the  noble 
lord  who  has  written  an  essay  on  the  con- 
stitution of  England  P  I  will  not  compli- 
ment him.  It  falls  far  short  of  the 
masterly  sense  of  Foster^  or  the  deep 
thought  of  Hale ;  but  still  it  is  clever  and 
learned,  and  he  argues  on  the  doctrine  of 
resistance,  and  insists  on  its  application 
if  necessary.  He  wrote  himself  to  that 
Political  Union  which  threatened  to  march 
a  hundred  thousand  men  to  London  if  the 
House  of  Lords  dared  to  hesitate,  ay,  and 
asked  a  gentleman  now  living  to  take  the 
command  of  that  body. — I  do  not  say  that 
Lord  John  did,  but  I  say  that  a  gallant 
officer  was  asked  to  do  it. (a)  On  the 
very  day  the  House  of  Peers— a  body 
certainly  as  old,  if  not  older  than  the 
Commons,  and  without  whose  existence  a 
fierce  democracy  would  overspread  the 
land,  and  destroy  every  institution  under 
which  a  rational  or  an  intelligent  being 
would  wish  to  live— threw  out  the  bill,  on 
the  day  that  body  pronounced  their  opinion, 
the  very  prosecutor  in  this  case,  who  him- 
self directs  the  Aitomey-Oeneral  to  proee- 

(a)  See  below,  p.  273, 
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onie,  wrote  this  letter  to  the  great  Birming- 
ham Political  Union,  whose  power  and  in- 
flnence  was  ten  thousand  times  greater  than 
the  small  Confederation  which  the  Irish 
revolntioniat  and  traitor  established : — 
"  Lord  John  Eusskll  to  Mr.  Thomas 

Attwood,  Birmingham. 
'*  Sir,— 1  beg  to  acknowledge  with  heartfelt 
gratitude " 

AtiGmey'Gen&ral :  Beally,  my  lords,  I  am 
not  aware  that  a  letter  of  this  description 
can  he  read,  nor  do  I  see  what  hearing  it  has 
on  the  case.  I  do  not  know  whether  he 
has  the  letter  itself,  or  whether  he  is 
reading  it  from  a  hook,  or  what  he  reads 
it  from ;  bnt  it  does  not  occur  to  me  that 
a  letter  alleged  to  have  been  written  by 
Lord  John  Russell  some  twelve  or  fourteen 
years  ago,  can  have  any  possible  bear- 
ing on  the  question  now  before  us. 

Whiteside:  It  is  a  matter  of  history. 
I  may  refer  to  the  history  of  this  country. 

BLACKBUfiNfi,  L.C.J. :  What  occurs  to 
na  is  this,  we  do  not  think  this  can  be 
received  as  evidence.  As  an  historical 
past  event  you  can  refer  to  it,  but  we  think 
the  more  generally  you  do  so  the  better. 

Whiteside:  Yes,  my  lord,  I  shall  refer 
to  it  very  shortly. 

Gentlemen,  the  question  before  you  is — 
do  not  suppose  that  I  wander  from  the 
true  point — whether  an  association  formed 
for  the  accomplishment  of  a  great 
political  object,  such  as  the  repeal  of  the 
union,  is  treasonable?  The  principal 
passage  in  the  speech,  which  the  Attorney- 
General  read  against  him,  and  on  which 
he  mainly  relied,  refers  to  the  possible 
formation  of  an  armed  national  guard. 
And  why  P  Because  it  refers  to  the  possi- 
bility of  physical  force.  Now,  first,  here 
is  a  resolution — I  have  taken  it  from 
a  journal  of  great  talent,  which  ex- 
presses the  opinion  of  England,  and 
very  much  the  opinion  of  Europe.  It 
is  distinpiiished  for  remarkable  ability, 
for  astonishing  acquaintance  with  all  poli- 
tical affairs,  and  you  may  rely  upon  its 
intimate  knowledge  of  the  principles  of 
the  English  constitution.  I  nave  only  to 
regret,  in  passing,  that  such  a  journal 
should  have  written  so  severely  of  my 
client  and  bis  case.  Gentlemen,  that  very 
jonrnal  is  now  writing  to  you,  to  me,  and 
to  the  Court,  exhorting  them  to  overrule 
the  quibbles  that  might  be  offered  by  the 
counsel  on  the  part  of  the  prisoner.  The 
Times  refers  to  this  resolution  for  a  na- 
tional armament  and  a  Conservative  Guard 
on  October  29th  1831— 

"  This  advice  has  struck  terror  into  two  classes 
^the  communists  and  the  oligarchs.  Those 
oligarchs — these  self-imagined  grandees — con- 
stituting the  boroagh-mongers  and  Tory  fac- 
tion, are  no  less  terrified  at  the  notion  of  a 
national  armament  for  a  reform  of  law  and  re- 


covering of  power,  than  the  mob  are  for  the 
consequences  of  a  league  for  the  protection  of 
honour,  person,  and  money.  Against  both  sets  of 
robbers  it  is  that,  if  requisite,  the  people  of 
England  ought  to  stand  upon  their  defence — as 
for  specific  arrangements  by  which  that  defence 
might  he  constituted  and  guided  to  its  proper 
ends,  they  are  matter  of  cool,  though  not  for 
debating  deliberation.  To  what  extent  the 
*  Conservative  Guard  *  ought  hereafter  to  be 
placed  in  connexion  with,  and  under  the  control 
of,  the  executive  authority  of  the  State,  will,  of 
course,  be  an  important  question.  The  prin- 
ciples on  which  the  French  National  Guard  has 
been  framed  are  well  worthy  of  consideration 
here." 

Now  we  find  these  terms  used  there 
— t3rranny,  resistance,  oppression,  the 
liberty  of  the  citizen,  the  abominable  oli- 
garchy, the  ruin  of  the  boroughmongers, 
the  Bill  of  Bights,  that  the  people  have 
a  right  to  arm — nobody  in  England  pre- 
sumes to  deny  it— that  they  had  a  right 
to  hold  a  confederation  of  armed  men, 
in  order  that  they  might  be  prepared 
for  any  emergency  that  might  arise. 
A  run  on  the  banks  is  spoken  of;  and 
it  was  said  of  a  gentleman  who  was  after- 
wards Lo}'d  Chancellor,  that  he  was  in 
**  good  fighting  order,"  and  that  a  right 
spirit  was  fermenting  among  all  classes  of 
Englishman.  Then  comes  a  colonel,  a 
valuable  man  in  that  time,  and  very  nso- 
ful,  who  teaches  Englishmen  how  the 
household  cavalry  might  be  resisted. 
This  is  not  the  person  to  whom  I  made  a 
passing  allusion  before;  this  is  Colonel 
Jones,  He  tells  them  that  if  the  whole 
household  brigade  of  cavalry  came  out,  he 
would  head  them,  and,  if  the  artillery 
came  out,  he  would  show  them  how  to 
take  every  gun.  That  is  very  strong. 
The  short  letter  to  which  I  referred,  was 
a  communication  addressed  by  the  present 
first  minifeter  of  the  Crown,  showing  by 
his  assent  an  acknowledgment  of  the  right  » 
in  the  people  to  insist,  by  physical  com- 
bination, on  having  a  free  constitution. 
It  is  not  for  the  purpose  of  scoffing  at  a 
gentleman  of  high  station  and  great  rank, 
and  the  first  minister  of  the  Crown,  that  I 
read  it.  I  declare,  honestly,  that  I  use  it 
because  be  has  written  on  the  constitution 
of  England,  and  said  that  the  verdicts  of 
juries  have  moulded  "that  constitution.  I 
have  a  right  to  refer  to  it  as  I  would  to  a 
work  of  Lord  Hale.     This  is  the  letter— 

"LoKD  John  Russell  to  Mb.  Thomas 
Attwood,  Birmingham. 
•*SiK,~I  beg  to  acknowledge,  with  heartfelt 
gratitude,  the  kindness  now  done  me  by  150^000 
of  my  fellow -countrymen.  Our  prospects' are 
obscured  for  a  moment,  and  I  trust  only  for  a 
moment,  for  it  is  impossible  that  the  whisper  of 
a  faction  can  prevail  against  the  voice  of  a 
nation." 
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What  is  "the  whisper  of  a  footion**F 
A  deliberate  opinion  of  that  houBe  where 
the  names  of  Nelson,  Wellington,  and 
Marlborough  are  hononred.  That  *  *  fac- 
tion" consists  of  a  branch  of  the  Legisla- 
ture of  the  conntry  which  has  existed  for 
ages,  and  will  continue  to  exist,  founded 
in  the  affections  and  the  attachments  of  a 
discerning  people.  If  150,000  men  had 
marched  up  to  London  to  accomplish  that 
object,  the  Lord  Ohief  Jvstice  who  sits 
here  would  have  told  the  turbulent  men 
that  it  was  high  treason  to  terrify  the 
Legislature.  On  that  occasion  it  was 
done.  1  know  how  they  argue  across  the 
Channel,  and  there  are  no  people  oti  the 
earth  I  so  much  respect:  nrst,  admit  to 
one  of  our  English  friends  that  he  is  right 
in  everything,  then  he  will  reason  with 
Ton  through  the  rest  of  the  conversation ; 
but  if  you  dispute  with  him  about  any  of 
his  peculiar  no:^trums  for  the  government 
of  this  country,  he  will  think  vou  the 
most  impracticable,  wrong-headed  man  in 
the  world.  He  will  tell  you  that  conduct 
like  that  of  the  people  of  Birmingham  was 
quite  right,  as  applied  to  them ;  but  that 
it  is  the  most  vulgar  conception  in  the 
world  to  apply  it  to  the  Irish,  and  their 
project  for  accomplishing  the  repeal  of 
the  union. 

[The  Attomey^General  has  also  accused 
the  association  of  starting  seditious  news- 
papers.] 

My  client  did  not  write  one  line  in  sedi- 
tious newspapers.  He  is  not  a  proprietor 
of,  nor  a  contributor  to  newspapers.  And 
with  one  of  the  principal  proprietors,  Mr. 
MUchsl,  there  was  an  open,  public,  violent 
quarrel,  which  ended  in  a  declaration  by 
Mr.  O'Brien,  that  either  one  or  the  other 
should  quit  the  Confederation;  and  the 
result  was,  that  Mr.  Mitchel  quitted  it, 
and  Mr.  O'Brien  remained.  1  therefore 
call  upon  you  to  discard  that  statement 
'  made  oy  the  Attorney 'Oeneral,  because  it 
was  utterly  nnsustained  by  proof. 

[Nor  is  there  anything  treasonable  in 
Mr,  O'Brien's  references  to  French  and 
American  sympathy  with  Ireland,  or  to 
the  Treason  Felony  Bill,  which  says  that  a 
man,  by  '*  open  and  advised  speaking,*' 
may  be  found  guilty  of  felony — 

"  Now,  I  huTe  no  hesitation  in  saying,  that  if 
that  law  had  been  in  force,  and  had  been 
enacted  in  1831,  at  the  time  of  the  passing  of 
the  English  Reform  Bill,  Lord  John  Russell, 
I>ord  Stanley,  Lord  Fitzwilliam,  and  almost  all 
the  other  leaders  of  the  reform  party  of  that 
day,  would  have  been  liable  to  transportation 
for  life. 

"  Do  I  then,  when  I  counsel  you  to  meet 
legislation  of  this  kind  by  determination  of  the 
boldest  character — do  I  counsel  you  to  rush 
into  a  precipitate  and  foolish   conflict?    Far 

m  it.    Have  you  read  the  last  article  in  the 


Times?  They  Ab.«ioIately  go  the  length— the 
writer  goes  the  length,  of  calculating  on  oar 
precipitation,  as  the  necessary  result  of  those 
inflammatory  harangues  which  some  of  us  are 
supposed  to  be  in  the  habit  of  addressing  to  our 
fellow-countrymen  in  the  peculiar  position  which 
we  happen  to  hold  as  the  leaders  of  the  Irish 
people.  Now  it  is  perfectly  manifest,  that 
nothing  is  so  much  desired  by  the  Government 
of  England,  and  hy  all  those  who  abet  that 
Government  in  its  iniquitous  domination  in  this 
country,  as  that  the  people  of  this  country 
should  enter  into  a  premature  conflict  with  a 
power  which  they  fancy  has  at  this  moment  a 
means  at  its  command  of  effectually  repressing 
the  public  sentiment.  Let  us  beware  how  we 
realize  those  their  wishes.  We  have  still  much 
to  accomplish.  First  of  all,  the  grand  desi- 
deratum, which  must  be  the  basis  of  all  our 
national  exertions,  has  not  yet  been  fully 
attained— I  mean  the  union  of  the  repealers  of 
this  country. 

"  There  are,  I  am  sorry  to  say  I  have  heard 
it  upon  evidence  which  I  cannot  question  ~ there 
are  m  the  country  many  who  suppose  that  our 
object,  and  the  object  of  those  who  participate 
in  this  great  national  movement,  is  not  to  attain 
great  national  rights — not  to  obtain  the  power 
of  legislating  beneficially  for  all  parties;  but, 
under  the  pretext  of  repeal,  to  make  that  agita- 
tion, accompanied  as  it  may  possibly  be  by  the 
exercise  of  force,  an  instrument  of  pillage,  and 
a  means  of  promoting  social  anarchy.  I  belieye 
that  sentiment  is  utterly  without  foundation.  If 
I  thought  there  was  a  single  man  in  this 
assembly  who  entertained  such  an  opinion  or 
dosire,  I  should  ask  him  to  come  forward,  in  the 
name  of  manhood,  and  to  stat«  his  views  here, 
and  allow  us  to  know  upon  what  sentiment  of 
public  duty,  upon  what  hope  of  public  benefit, 
such  intentions  were  founded.  1  shoold  en> 
counter  him  as  the  worst  enemy  of  the  country ; 
and  I  should  have  no  hesitation  in  saying,  that 
the  sentiment  of  every  man  who  is  engaged  in 
this  great  national  effort  would  be  that  of 
unqualified  condenmation  of  any  such  attempt. 
Therefore,  I  say,  that  these  fears  are  utterly 
without  foundation,  and  that  these  apprehen- 
sions are  unworthy  of  those  who  indulge  in 
them.  And  now,  having  asked  you  to  do  all  in 
your  power  to  promote  that  essential  union 
which  must  be  the  foundation  of  all  our  national 
exertions,  I  am  here  to  remind  you,  that  a  laige 
portion  of  this  assembly  at  least  is  pledged  to 
the  carrying  out  of  certain  measures,  as  a 
portion  of  the  national  policy  of  this  country, 
and  among  these  is  the  formation  of  a  National 
Guard— an  army  of  volunteers  of  1848." 

Now,  it  is  quite  manifest — I  have  ob- 
served on  the  words  "  National  Guard" — 
that  the  thing  in  Mr.  O'Brien's  contem- 
plation here  was  a  repetition  of  the  scenes 
enacted  in  Ulster  in  1782,  when  an  army 
of  volunteers  existed.  And,  gentlemen,  I 
may  just  make  the  observation  in  passing, 
that  no  counsel  will  tell  you  tnat  the 
existence  of  a  body  of  men  with  arms,  occa- 
sionally appearing  in  arms  in  processions, 
marchmg  with  flags,  guns,  bayonets,  aud 
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mnakets,  necessarily  constitates  high  trea-  I 
son.  If  so,  there  is  a  very  large  section  i 
of  my  respectable  fellow-countrymen, 
called  Orangemen,  who  will  all  be  sacri- 
ficed on  the  scaiSbld.  I  do  not  speak  of  it 
tauntingly — I  saw  in  one  place,  on  the 
12th  of  last  July,  7,000  men  in  pro- 
cession, and  another  gentleman  saw 
40,000  men.  If,  therefore,  the  meet- 
ing of  men  with  arms,  every  man  wearing 
a  handkerchief,  and  not  a  scarf,  having 
exhibited  on  it  Kin^  William  on  a  huge 
black  horse  cutting  down  his  enemies — if 
meeting  frequently  and  constantly—  if  the 
possession  of  arms  would  be  proofs  of  a 
conspiracy,  then  the  Orangemen  of  the 
north  are  traitors.  Now  what  Mr.  O'Brien 
adverts  to  here  in  speaking  of  "  an  armv 
of  volunteers  of  1848  "  is  manifestly  allud- 
ing to  a  re-constitution  of  the  volunteers 
of  1782,  who  were  the  instruments  of  such 
blessings  to  their  country. 

"I  do  not  regret,  I  confess,  that  the  Orange- 
men of  the  north  are  obtaining  possession  of 
arms.  I  do  not  regret  that  certain  of  the 
sonthems  are  obtaining  possession  of  arms.  I 
believe  it  to  be  the  riffht  of  every  Irish  citizen 
to  possess  arms ;  and  I  am  qoite  sore  that  the 
country  will  be  much  more  respected  by  Eng- 
land, and  by  mankind  in  general,  when  every 
Irishman  possesses  arms." 

Well,  there  is  no  doubt  of  the  propriety 
of  that  sentiment,  or,  if  not  its  propriety, 
its  legalitv.  Now,  he  speaks  of  the  con- 
duct whicn  the  Times  says%as  to  afford 
them  a  precedent  for  carrying  the  Eeform 
Bill  in  1831. 

"I  can  only  say,  generally  at  the  present 
moment,  that  I  think  it  necessary  that  in  each 
district  of  Ireland  there  should  be  discovered  a 
list  of  those  who  are  willing,  in  the  face  of  day, 
and  in  the  presence  of  the  authorities,  to  indi- 
cate if  it  be  necessary,  to  Sir  George  Grey,  or 
Lord  Clarendon,  their  intention,  should  the  cir- 
cumstances of  the  country  require  it,  to  appear 
in  a  given  day  in  arms.** 

Then  he  speaks  of  the  Volunteers,  and  the 
National  Council  of  Three  Hundred,  which 
is  only  a  stale  repetition  of  what  0*Connell 
proposed.  He  then  talks  of  endeavouring 
to  coalesce  with  the  late  Conciliation  Hall 
party,  and  exhorts  them  to  abstain  from 
entering  into  secret  societies,  and  to  ab- 
stain from  intoxicating  drink. 

In  the  annals  of  the  criminal  law  there 
is  no  instance  where  such  a  speech  as 
that  has  been  read  against  a  man  on 
trial  for  such  a  crime  as  this.  There 
is  then  this  passage,  which  I  believe  I 
may  pass  on  to — 

'  Another  soffgestion  which  I  have  to  offer  to 
the  «K>untry  is,  that  the  peasantry  in  the  country, 
even  the  humblest  of  them,  should  make  pre- 
parations for  the  effective  tillage  of  the  Umd 
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daring  the  ensuing  year ;  and  that  they  should 
endeavour — I  am  not  sure  whether  the  word  is 
what  they  call  *  legal* — that  they  should  en- 
deavour to  provide,  before  next  August,  what  is 
called  '  a  good  commissariat'  '* 

Now,  I  am  obliged  to  the  Attorney- 
General  for  reading  that  speech  to  you; 
and  why  am  I  obliged  to  him  P  I  do  not 
speak  tniA  in  the  language  of  disrespect ; 
it  shows  the  conviction  of  his  mind,  that 
his  case  without  these  speeches  was 
feeble  and  unsustainable. 

Gentlemen,  I  have  now  to  explain  to 
you  what  next  took  place.  The  Con- 
federation ceased  to  exist.  The  great  dis- 
cussion between  it  and  Conciliation  Hall 
was  brought  to  a  close  by  a  combination 
amongst  the  members  of  both  associations. 
They  agreed  to  form  a  new  association,  the 
Irish  League.  The  Confederation  ceased 
to  exist  in  June — about  the  21st  of  June. 
The  council  of  the  Confederation  existed 
till  the  first  week  in  July;  and  thence- 
forward the  Irish  League  was  the  common 
ground  on  which  all  parties  of  repealers 
met — those  who  were  for  moral  force,  and 
those  who  were  for  physical  force;  but 
all  agreeing  in  carrying  out  the  question 
of  repeal.  There  were  also  bodies  of  men 
called  clubs,  of  which  you  have  heard. 
They  were  local  associations  of  difiei'ent 
persons  scattered  over  the  towns  and  the 
metropolis;  and  their  work  was  to  act 
separately  and  apart  from  the  League. 
They  had  existed  for  some  time.  It  was 
broadlj  asserted  in  Dublin  that  their  ob- 
ject— m  particular  marking  them  out, 
contradistinguishing  them  from  the  Con^ 
federation — was,  by  anarchy  and  civil  war, 
to  accomplish  the  repeal  of  the  union,  and 
to  destroy  property.  The  presidents  of 
these  cluos,  and  persons  interested  in 
them,  resolved  to  hold  a  meeting  for 
the  purpose  of  considering  and  debating 
the  question  of  passing  i)ublic  resolu- 
tions to  be  given  to  the  world  in  the 
papers.  Accordingly,  on  the  15th  of  July, 
a  meeting,  of  which  you  may  remember 
to  have  heard  by  the  witness  Dohbyn,  of 
persons  connected  with  the  clubs,  was 
held  in  D'Olier  Street.  Having  accom- 
plished the  object  they  had  in  view,  they 
passed  the  resolutions,  which  were  signed 
by  the  president  of  every  club  then  exist- 
ing, or  known  to  exist  in  Dublin;  and 
those  resolutions  were  published  the  next 
day,  in  the  very  next  numbers  of  the 
papers.  I  call  your  attention  to  the 
avowed,  open,  public  resolutions  moved 
by  Mr.  O'Brien — 

<*  The  systematic  efforts  made  by  writers  in 
the  pay  of  the  British  Government,  to  cause  it 
to  be  believed  that  the  repeal  clubs  of  Ireland 
are  organized  for  the  purpose  of  pillage  and 
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massacre,  and  for  the  oyertbrow  of  religion  and 
social  order,  render  it  expedient  that  we  should 
define  the  real  objects  of  the  club  organization  ; 
be  it  therefore  resolved  and  declared  that  the 
purposes  and  ends  of  onr  organization  are  the 
overthrow  of  the  power  of  the  British  legislation 
in  this  island." 

Nobody  wonld  venture  to  hint  to  yon 
that  there  is  proof  of  treason  in  that. 

Next— 

''  That  while  we  are  firmly  resolved  to  abstain 
in  our  political  capacity  from  any  interference  in 
matters  of  a  religious  or  sectarian  character,  we 
are  not  the  less  desirous  that  religion  should  be 
upheld,  and  the  legitimate  infiuence  of  its 
ministers  maintained  in  its  integrity. 

"That  so  far  from  desiring  to  overthrow 
social  Older  and  to  subject  our  country  to 
universal  anarchy,  our  first  anxiety  has  been, 
and  is,  to  secure  the  legislative  independence  of 
our  country  with  the  least  possible  injury  to 
any  class  of  its  inhabitants ;  and  in  the  accom- 
plishment of  these  our  designs,  we  hope  to  put 
an  end  for  ever  to  the  sufferings  and  the  disorders 
which  have  never  ceased  to  afflict  our  people 
under  the  sway  of  Britain." 

Those  are  the  published  resolutions, 
and  they  are  signed  by  Mr.  Dillon  and 
various  other  members  of  these  clubs, 
amongst  which  there  is  uo  such  club 
mentioned  as  "  The  Red-hand  Club." 

On  July  19th  there  was  a  meeting 
of  persons  connected  with  clubs  to  con- 
sider what  they  ought  to  do  in  reference 
to  the  proclamation  of  the  Lord  Lieu- 
tenant with  respect  to  arms ;  and  a  reso- 
lution was  passed  in  favour  of  what  he 
termed  *' passive  resistance"  The  Attorney- 
General  professes  to  prove  that  mr, 
O'Brien  unequivocally  and  distinctly  es- 
tablished his  guilty  treasonable  intent 
in  his  speech  on  that  day  to  the  Lrish 
League.  ICounselproceeaed  to  comment 
on  this  speech.]  He  cannot  have  meant 
treason  when  he  began  by  proposing 
three  priests  as  members  of  the  League. 
After  alluding  to  the  welcome  he  had 
received  in  Kerry  and  Cork,  and  the 
large  meetings  throughout  the  country, 
which  were  no  more  treasonable  than 
those  in  0  ConnelVs  time,  he  says— 

*'And  now  you  must  not  expect  to  hear 
from  me  any  exciting  topics  here  to-ni^ht.  I 
am  fully  resolved  not  to  bring  myself,  if  it  be 
possible,  within  the  operation  of  the  Felony  Act." 

He  proceeds — 

"1  owe  it  also  to  the  gentlemen  who  have 
entered  into  association  with  us  to  fulfil  the 
pledge,  by  which  I  consider  myself  bound,  on 
entering  this  Irish  League,  that  we  will,  until 
we  find  all  constitutional  methods  exhausted. 


through  the  agency  of  tliis  League,  unite  with 
them  in  constitutional  efforts." 

Since  the  world  be^an  was  there  ever 
treason  like  thisP    The  speaker  says,  I 
avow  to  the  moral-force  repealers  who 
come  here  I  will  keep  my  pledge.    This 
is  the  evidence  for  the  Crown.    Yon  are 
to  convict  on  this  evidence;  vou  are  to 
take  away  the  life,  fortune,  and  all  that  is 
dear   to    man,    on   this   evidence.     The 
Attomey-Chtieral     could      get      nothing 
stronger,  nothing  better,  nothing  more 
favourable,  nothing  more  convincmg,  or, 
believe  me,  those   who    rummaged    the 
portmanteaus  of  my  client,  or  fished  out 
the  private  correspondence  of  voung  and 
brave-hearted  friends,  would  have  found 
better  evidence,  if  they  could,  to  get  a 
conviction  from  a  reluctant  jury  against 
the  honest  feelings  of  their  nature.    I 
condemn  this  evidence.    I  say  it  would 
not  be  attempted  in  England.    I  know  it 
would  not.    What  do  a  noble  and  free 
people  care  about  an  Atiomey-Oeneralf 
An  Ihiglish  jury  would  not  convict  Hardy, 
would  not  convict  Home  Toohe,  on  all 
their  writings ;  and  after  the  judge  told 
them  to  convict,  acquitted  them  in  ei^ht 
m  inu tes.    Does  Mr.  A  ttomey'  General  think 
this  will  be  endured  by  those  accustomed 
to  freedom  in  this  country  P    I  say  it  is 
unconstitutional  to  drag  such  a  speech 
into  this  case ;  to  pick  out  an  indiscreet 
phrase  and  oall  it  treason.    I  must  oom- 
ment  on  it ;  I  must  find  out  the  treason 
if  I  can.    I  put  it  to  the  honest  heart  of 
every  gentleman  who  hears  me,  whether 
he  will  take  awav  the  life  of  Mr.  WiUiam 
Sndth  O'Brien  oecause   he   has    spoken 
more  moderately,  more  temperately,  more 
discreetly,  than  the  men  who  have  placed 
my   learned   friend — and  I  admit    with 
credit  to  himself— in  the  office  that  he 
holds  P    (Applause.) 

Blackbu]in£,  L.G.J. :  Any  intimation  of 
feeling,  or  breach  of  decorum,  must  bo 
repressed  by  the  Court. 

iCounsel  proceeded  to  refer  to  the  rest 
of  ^e  speech.  He  requested  people  of 
Dublin  not  to  make  the  Proclamation 
under  the  Arms  Act  the  oooasion  of  a 
general  collision.  He  protested  that  the 
men  who  had  been  arrested  should  not 
be  tried  by  packed  juries,  as  in  MUehd's 
case,  a  proceeding  against  which  Lord 
John  EusseU  protested  in  0*GonneU*s  case. 
He  predicted  that  their  transportation 
would  send  the  funds  down  twenty  per 
cent.] 

"  Now,  gentlemen,  there  are  many  topics  upon 
which  I  would  wish  to  address  yon  with  free- 
dom, but  I  feel  that  we  are  now  making  agreat  ex- 
periment, in  which  we  must  keep  faith  with  those 
who  have  entered  this  association.     I  see  many 
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men  before  me  eminently  to  be  respected,  whose 
opinions  deseire  all  the  attention  which  the 
weight  of  experience,  and  position,  and  virtue, 
and  patriotism  can  give.  They  came  here  to 
oo-operate  with  os,  not  for  the  purpose  of  effect- 
ing any  sanguinary  revolution,  but  they  came 
here  to  see  by  a  last  experiment  what  may  be 
the  power  obtained  by  concentrating  into  one 
focus  the  whole  will  of  the  Irish  nation." 

Mr.  O'Brien  disavows  in  that  sentence, 
as  clearly  as  man  can,  that  there  was  an 
intent  of  a  sangainary  revolution  to  ac- 
complish any  purpose ;  and  he  says  that  a 
number  of  honourable  gentlemen  entered 
into  that  association  on  that  principle, 
with  whom  good  faith  must  be  kept — 

"  On  the  other  hand,  let  it  not  be  supposed 
that  any  man  in  joining  this  association  is  called 
upon  to  enter  into  any  pledge  that  he  will  forego 
his  rights  of  manhood.  For  my  part  I  confess, 
though  I  am  of  a  peaceable  disposition,  that  I 
should  not  have  been  a  party  to  the  formation 
of  this  League,  if  I  felt  myself  in  any  degree 
whatsoever  lettered  in  re^rd  to  any  ultimate 
contingences  that  may  arise  in  vindicating  the 
honour  and  the  rights  of  this  country. 

"  But  I  am  contented  to  act  in  the  League 
with  those  men  who  are  desirous  to  try  every 
experiment  that  can  be  made  of  another 
character " 

That  means  that  a  long  course  of  con- 
stitutional action  was  then  anticipated. 
He  proceeded  to  advocate  the  formation 
of  clubs  throughout  the  country,  indepen- 
dent of  the  League,  and  for  which  the 
Ite^gae  was  not  to  be  responsible. 

That,  gentlemen,  is  the  entire  o^this. 
speech.  I  submit,  with  great  res]>ect, 
that  you  would  cut  off  your  right 
hand  before  you  would  find  a  vercUct 
of  guilty  on  such  a  speech  as  that.  Not 
merely  would  you  find  a  verdict  of 
not  gnilty,  but  you  would  say  it  covers 
the  whole  case  of  the  Attorney- O&neral 
with  doubt,  suspicion,  and  distrust; 
for  if  a  gentleman  utters  these  sensible 
opinions,  these  perfectly  legal  doc- 
trines, these  constitutional  views,  on 
the  19th  of  July,  it  is  impossible  for  you 
to  believe  that  he  had  at  that  time,  when 
he  avows  his  determination  of  going  to 
Kilkenny  with  a  body  of  Dublin  citizens, 
to  hold  a  public  meeting,  an  intention  of 
returning  back  after  it  was  held  with  the 
resolution  of  breaking  out  into  open  con- 
flict with  her  Majesty  the  Queen  and  her 
ofiicers. 

Gentlemen,  you  have  observed  that  in 
speaking  of  these  meetings,  I  have  pur- 
posely abstained  from  considering  the 
evidence  given  by  Dolbyn.  I  have  not 
spoken  of  the  colouring  which  he  gave  to 
the  meeting  of  the  clubs  on  the  15tb,  to 
the  day-meeting  at  another  place  to  con- 


sider what  should  be  done  with  the  procla- 
mation, nor  to  the  challenge  which  Mr. 
Attorney- General  threw  out,  as  I  see  by 
the  report,  to  explain,  the  Council  of 
Twenty-one,  and  the  Council  of  Five. 
Nor  do  I  intend  to  do  so  at  present.  You 
will  permit  me  to  proceed  to  the  conside- 
ration of  the  evidence  given  on  the  part  of 
the  AttomeU'OeTieral  tbroagh  the  different 
stages  of  the  case,  which  rested  on  the 
speeches  and  the  acts  of  the  League  and 
the  Confederation;  and  I  shall  leave 
my  consideration  of  the  informer  and 
his  evidence  till  another  stage  in  the 
case. 

[Counsel  proceeded  to  refer  to  the  evi- 
dence relatmg  to  the  last  week  in  July. 
The  first  eleven  witnesses  might  be  briefly 
dismissed.  They  proved  the  arrest  and  the 
finding  of  the  portmanteau. 

No  sane  man  with  a  trunk  full  of  trea- 
sonable papers  would  have  told  the  police 
where  it  was.  Mr.  Gore  Jones  pledged 
himself  to  restore  the  portmanteau  to  Mr. 
O'Brien^  and  then  violated  his  pledge. 
Counsel  read  Mr.  0*Brien*8  letter  to  the 
Under-Secretary,  and  stated  that  the  port- 
manteau had  come  into  the  hands  of  the 
police  on  an  honourable  understanding, 
guaranteed  by  General  MaedoncUd  and 
Mr.  Gore  Jonee,  that  he  should  receive 
it  as  delivered  to  them,  and  the  Under- 
Secretary's  reply  stating  that  the  docu- 
ments, which  were  of  a  public  character, 
could  not  be  restored. 

Counsel  proceeded  to  argue  that  it  was 
impossible  to  hold  Mr.  O'Brien  responsible 
for  the  documents  in  the  portmanteau, 
which  might  have  been  put  there  during 
the  longtime  it  was  out  of  his  possession. 
The  evidence  of  the  next  witnesses  was 
immaterial.  They  spoke  of  four  hundred 
papers  removed  from  D*01ier  Street.  If 
any  of  these  had  been  in  the  prisoner's 
handwriting,  they  would  have  been  given 
in  evidence.  Mr.  O'Brien  left  Dublin 
openly  on  July  22nd,  in  order,  it  would 
be  shown,  to  spend  a  few  days  with  Mr. 
Maker,  D.L.,  at  his  house,  a  few  miles 
from  Enniscorthy,  and  arrived  there  on 
the  22nd.] 

Meanwhile,  gentlemen,  the  news,  as 
Mr.  Attorney- General  told  you,  of  the  sus- 
pension of  the  Habeas  Oorfus  Act  arrived 
in  Dublin,  and  there  was,  m  point  of  fact, 
placarded  at  the  office  of  The  Freeman's 
Journal  a  notification  that  Mr.  O'Brien 
would  be  instantly  arrested.  Now  that  is 
a  cardinal  fact  in  this  case ;  that  occurred 
after  he  lefb  town — he  had  no  notifi- 
cation of  it;  he  had  no  idea  it  would 
occur.  Accordingly,  the  two  voung  gen- 
tlemen, Mr.  DilUm  and  Mr.  Meagh^,  who 
bad  dined — certainly  not  in  the  spirit  of 
traitors—with  Mr.  0*Hara,  thought  they 
would  go  down  and  give  to  Mr.  O'Brien, 
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whom  they  knew  was  on  a  yisit  to  Mr.  ', 
Maker,  a  notification  that  it  was    very  i 
probable  he  would  be  arrested.    That  was,  I 
and  is,  the  simple  truth  of  the  whole  I 
matter ;  and  at  an  early  hour  between  the  | 
night  or  morning  these  two  young  gentle-  { 
men  arrived,  and  disturbed  the  house,  in 
order  that  they  might  inform  Mr.  O'Brien  \ 
that  he  would  be  arrested.    When  Mr. 
O'Brien  heard  the  news  he  immediately 
sought  out  Mr.  Maker,  and  said  that  no- 
thing would  be  more  disagreeable  than 
that  he  should  be  arrested  in  his  house, 
and  tbat  therefore  he  should  leave ;  and, 
certainly,  although  he  had  intended  to 
leave  him  on  Sunday,  nothing  could  be 
more  natural. 

Gentlemen,  Mr.  Maker,  not  intending 
to  further  the  revolution,  sent  him  to 
Enniscortfay  in  his  carriage  so  far  on  the 
way.  Totally  unarmed,  and  unprovided 
with  means,  this  traitor  who  haa  then  a 
fixed  desiffn  of  engaging  in  war  with  the 
Queen  left  Mr.  Maker's  house.  When  he 
was  deposited  at  Ennisoortby,  he  made  a 
speech ;  and  henceforward  we  have  a 
body  of  police  of  all  ranks  and  degrees — 
we  have  the  full  constable,  the  sergeant, 
and  the  corporal— all  transformed  into 
reporters,  and  undertaking  to  swear  to 
speeches  which  they  put  into  their  in- 
formations seven  or  eight  weeks  after 
they  heard  them  delivered.  We  begin 
now  to  consider  the  speeches  of  Mr. 
O'Brien;  and  it  is  our  duty  lo  consider 
each  stage  of  the  transaction,  instead  of 
running  over  the  mass  of  witnesses  in  a 
heap,  just  to  see  step  by  step  where  the 
treason  be^an. 

Now,  it  IS  right  you  should  understand 
at  the  outset  of  this  part  of  the  case  what 
I  contend  for,  and  then  we  can  apply  tke 
evidence  to  that  as  we  proceed.  I  say  the 
ruling  object  of  Mr.  0*Brien*8  mind  was 
to  er.cape  arrest.  I  say  every  speech  he 
made  rrom  his  speech  at  Ennisoorthy, 
to  the  last  speech  proved  by  Constable 
Carroll,  expressed  the  same  idea.  If  in  a 
case  of  high  treason,  against  all  the  law 
which  I  have  read  to  you,  against  all  the 
opinions  of  the  wisest  men  tbat  ever  lived 
or  ever  wrote,  the  hasty,  unguarded,  mis- 
reported  casual  speeches  of  any  individual 
are  to  be  treasured  up  by  a  jury  as  proofs 
of  guilt,  the  judge  will  tell  you,  when  he 
charges,  tliey  are  not  overt  acts  of  treason ; 
that  is  clear.  Intolerable  despotism  is  at 
an  end.  Therefore,  unless  they  are  accom  - 
panied  by  an  act  done,  they  are  mere  idle 
words,  and  should  not  have  any  weight 
with  you  in  the  consideration  of  the  case. 
If  aocomi)anied  by  an  act  done,  I  admit, 
they  are  evidence  against  the  prisoner, 
always  reserving  to  "myself  the  right  to 
comment  upon  the  character  of  the  per- 
son who  reports  them,  upon  the  nature  of 


[232 

the  evidence  he  gives,  and  upon  the  pro- 
bability of  the  story  which  he  tells. 

There  is  nothing  treasonable  in  the 
speeches  at  Enniscorthy,  which  all  allude 
to  the  prospect  of  his  arrest.  He  says  he 
does  not  know  but  that  the  police  had  a 
warrant  for  his  arrest,  and  calls  on  the 
people  to  be  prepared  for  an  emergency. 
Then  Mr.  Meagker  talked  of  planting  the 
flag  of  liberty  on  O'GonnelTa  tomb,  and 
Mr.  DiUon,  according  to  the  police,  said 
the  Wexford  men  were  not  good  for 
speeches  or  meetings,  but  that  they  weie 
all  brave  and  determined — they  had  all  a 
Run  in  a  comer  and  kept  their  powder 
dry,  and  were  sure  to  hit  the  mark.  They 
have  a  toast  like  that  in  the  North.  The 
expression  about  keeping  one's  powder 
dry  does  not  mean  that  a  man  is  going  to 
blow  up  the  Queen. 

We  come  to  Kilkenny ;  and,  gentlemen, 
I  approach  this  part  of  the  case  with  con- 
siderable hesitation  and  alarm.  The  revo- 
lution strengthens  apace.  The  wicked 
and  ferocious  conduct  pursued  by  the 
arch-traitor  in  Kilkenny  has  seldom  been 
surpassed  in  the  annals  of  human  wicked- 
ness. It  is  proved  that  he  walked  down 
the  streets  of  Kilkenny  quietly,  to  which 
the  policeman  objeotea,  with  Dr.  Oane's 
son ;  and  that  he  was  left  walking  with 
two  other  gentlemen  in  the  streets  of 
Kilkenny.  And  then  up  came  Edward 
Stepkens,  who  gave  a  piece  of  evidence 
which  ought  never  to  be  forgotten  in  the 
annals  of  the  criminal  law.  it  was  ushered 
in  with  all  due  solemnity  by  the  AUomey- 
Ge}ieral,  with  a  gravity  that  nothing  can 
distarb.  "  Ah !  "  said  my  learned  friend, 
**  I  will  satisfy  your  consciences  of  the 
criminal  designs  of  the  prisoner ;  he  went 
out  resolved  to  take  a  view,  in  a  military 
fashion,  of  the  whole  surrounding  country, 
to  consider  what  part  of  it  he  would  de- 
stroy, and  what  part  of  it  he  would  spare. 
And,  accordingly,  while  the  cattle  show 
was  going  on,  in  a  spirit  of  remorseless 
wickedness  that  has  no  parallel,  he  as- 
cended the  round  tower  in  Kilkenny." 
He  did ;  he  went  to  the  very  top  of  that 
round  tower,  came  down  again,  watched 
by  the  little  boy,  who  is  paid  by  the  in- 
spector for  preserving  a  faithful  record  of 
that  awful  fact  for  the  first  law  oflQcer  of 
the  Crown.  Henceforward  a  round  tower 
will  be  an  object  of  apprehension  and 
alarm  to  me  through  my  life ;  and  when- 
ever I  think  of  those  memorials  of  the 
faith  of  an  ancient  people,  I  shall  think  of 
Mr.  Atiomey-Oeneral  and  the  law  of  high 
treason. 

{At  Oallan  Mr.  O'Brien  again  alluded 
to  his  arrest.  Mr.  Meagker'e  remarks  about 
making  Ireland  a  free  and  independent 
nation,  were  only  a  repetition  of  Mr.  O'Con* 
neWe  words.    The  next  evidence  relates  to 
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Carrick-on-Suir.  The  witness  Coghlan 
spoke  of  Mr.  O'Brien's  alleged  speech, 
which  he  had  learned  hy  heart,  bat  coald 
not  give  Mr.  Meagher*».l  ' 

Mr.  O'Brien  was  not'  thinking  of  the  ' 
Government ;  he  was  not  thinking  of  the 
Queen  ;  of  nothing  general  or  universal ; 
it  was  partial,  because  it  was  personal  and 
con6ncd  to  himself,  and  the  position  in 
which  he  then  stood.    He  says — 

**  I  am  about  to  be  seized.  If  any  of  my  an- 
cestors vere  about  to  be  seized,  no  matter  by 
whom,  there  were  strong  arms  and  stout  hearts 
that  would  not  allow  it.  You  have  strong  arms 
and  stout  hearts.  I  stand  here  and  tell  you  that 
I  waot  not  place  or  emolument,  that  I  have  sac- 
rificed near  and  dear  family  ties,  and  that  I  am 
now  determined  with  yon  to  sacrifice  life  itself. 
This  is  not  the  time  for  speeching." 

Gentlemen,  this  sort  of  talk  is  not  treason. 
INor  does  Mr.  Meagher^s  speech  contain 
Any  reference  to  any  definite  plan  or  dis- 
tinct movement.  The  allusion  to  French 
iire-shipB,  which  the  policeman  so  totally 
mistook,  is  only  a  reference  to  the  story  of 
the  V&ngeur  in  LamaHvne'a  **  History  of 
tho  Girondins.  "1(a) 


Thursday,  October  6, 1848. 

IWhiteside  resumed  his  address,  and  re- 
ferred to  the  dicium  of  Lord  Hale  in  the 
case  of  Captain  C (b) 

**  If  men  will  take  on  them  to  rescue  all  soldiers 
that  are  committed,  it  may  be  within  reach  of 
high  treason,  because  of  the  universality  of  the 
design  against  the  King's  authority;  but  this 
being  but  for  one  partic^ar,  it  cannot  be  trea- 
son, bat  it  is  a  rank  misdemeanour." 

Gentlemen,  we  will  now  pursue  the 
train  of  our  investigation.  I  left  off  yes- 
terday at  Garrick-on-Suir,  and  I  drew  your 
attention  to  a  long  speech  represented  to 
have  been  made  by  Mr.  Meagher ,  which 
contained  language  so  very  gross,  that  I 
called  on  you  to  disbelieve  that  he  uttered 
it.  It  is  not  likely  that  any  one  in  the 
rank  of  a  gentleman  would  apply  language 
such  as  he  is  said  to  have  nsed  to  the 
judges  of  t^e  land — ^it  being  at  tho  same 
time  foreign  to  the  subject  matter  on 
which  he  spoke.  In  very  many  cases  this 
sort  of  evidence  has  been  attempted  to  be 
given  to  swell  out  a  charge  of  high  treason. 
Now,  for  example,  in  the  memorable  case 
in  my  hand,  in  which  the  Attorney 'General 
behaved  in  a  very  different  manner  to  that 
in  which  things  are  now  conducted,  there 
was  a  society  existing  in  London,  which 
Lord  Eldon,  then  at  the  bar,  thought  he 
might  make  out  to  be  treasonable.    He 

(a)  Vol.  8,  p.  405. 
(A)  1  Ventr.  250. 


arrested  every  man  belonging  to  it,  and 
immediately  proceeded  to  try  them  for  trea- 
son. There  were  many  documents  and 
speeches  of  this  nature— calling  the  House 
of  Commons  a  *'  a  scoundrel  honse,"  vilify- 
ing the  House  of  Peers,  declaring  "  there 
was  no  use  in  seeking  justice  from  them," 
and  all  to  that  effect.  On  the  person,  or  in 
the  house  of  Hardy,  was  discovered  this 
kind  of  production,  which  will  show  the 
character  of  the  evidence  on  which  it  was 
sought  to  spell  out  high  treason : — 

"  Why  should  we  vainly  waste  our  prime, 
Repeating  our  oppressions  7 
Come  rouse  to  arms,  'tis  now  the  time 

To  punish  pai^t  transgressions. 
'Tis  said  that  Kings  can  do  no  wrong, 

Their  murd'rous  deeds  deny  it ; 
And  since  from  us  their  power  has  sprung, 
We  have  the  right  to  try  it. 

Come  rouse  to  arms,  &c. 

'*  The  starving  wretch  who  steals  for  bread, 
But  seldom  meets  compassion, 
And  shall  a  crown  preserve  the  head 

Of  him  who  robs  a  nation  ? 
Such  partial  laws  we  all  despise. 

See  Gallia*s  bright  example ; 
The  glorious  light  before  our  eyes, 
We'll  on  every  tyrant  trample. 
Come  rouse,  Ac,  &c. 

<*  Proud  Bishops  next  we  will  translate 

AmoDg  priest-crafted  martyrs ; 

The  guillotine  on  Peers  shall  wait, 

And  Knights  we*ll  hang  in  garters  ; 
These  Despots  long  have  trod  us  down, 

And  Judges  are  their  engines ; 
These  wretched  minions  of  a  crown 
Demand  a  people's  vengeance. 
Come  rouse,  &c.,  &c. 

<*  Our  Juries  are  a  venal  pack, 
See  .Justice  topsy-turvy ; 
On  Freedom's  cause  they've  turned  a  back 

Of  Englishmen  unworthy. 
The  glorious  work  but  once  begun. 
We'll  cleanse  the  Augean  stable, 
A  moment  lost,  and  we're  undone. 
Come  strike  while  we  are  able. 
Come  rouse,  &c.,  &c. 

"  The  golden  age  will  then  rerive. 
Each  man  shall  be  a  brother, 

Fraternization ! 

In  peace  aod  harmony  we'll  live. 

And  share  the  world  together  ; 
In  virtue  train'd,  enlightened  youth 

Will  love  each  feilow  creature. 
And  future  a^es  read  this  truth, 

That  man  is  good  by  nature. 
Come  rouse,  &c.,  &c. 

Now,  there  are  many  documents  of  that 
kind  found,  the  case  fills  a  volume.  How 
did  the  then  Attomey-Oe/neral  proceed? 
He  got  the  secretary  of  the  association  and 
the  officers,  put  them  on  the  table,  and 
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examined  them  to  get  at  the  tme  history 
of  the  association.  That  was  the  fairest 
course  which  any  man  conld  possibly  take. 
It  is  perfectly  tme,  Hwi-dy  and  his  allies 
did  say  many  things  which  ought  not  to 
haye  been  said,  and  wrote  many  things 
which  ought  not  to  haye  been  written, 
that  were  gross,  scandalous,  and  false,  but 
still  their  advocate  succeeded  in  satisfying 
a  jury  that  it  was  not  a  case  of  high  trea- 
son. There  is  a  curious  circumstance  re- 
corded of  that  trial .  The  Attorney-  General 
took  five  days  to  make  out  the  case  ;  and 
it  is  reported  that  one  of  the  English 
jurors  said,  when  he  went  to  consider, 
that  he  would  never  convict  a  man  of  high 
treason  when  it  took  a  week  to  prove  him 
guilty. 

The  next  evidence  relates  to  MuUina- 
hone  on  July  25th,  where  war  is  said  to 
have  been  first  levied.  Now  it  is  worth 
observing,  that  whatever  took  place  in 
MuUinahone,  no  living  human  being  of 
that  town  has  been  produced  to  prove 
it;  no  inhabitant,  no  resident,  no  shop- 
keeper, no  householder.  The  evidence 
in  relation  to  Mullinahono  consists  of 
two  particulars — what  is  called  marching 
up  and  down  the  streets,  and  the  visit 
to  the  police  barrack.  You  just  hear 
of  a  priest  appearing  for  a  moment  to 
protect,  as  it  were,  the  civil  power, 
and  save  them  from  destruction,  and 
then  he  vanishes.  The  chapel  bell  is 
rung,  which  one  would  suppose  would 
waken  his  reverence  to  what  was  going 
on,  and  yet  he  is  never  called  to  explain 
to  us  any  thing  which  took  place.  His 
evidence  would  have  been  received  with 
respect,  for  we  must  suppose  that  he  is  a 
man  of  truth  ;  and  it  is  never  to  be  for- 
gotten, that  to  poll  the  constabulary,  one 
after  another,  who  drew  up  their  informa- 
tions as  to  words,  six  or  eight  weeks  after 
the  transaction  occurred,  is  not  a  satis- 
factory kind  of  evidence  on  which  exclu- 
sively to  rely.  There  were  then  about — 
how  many  do  vou  suppose  when  the  revo- 
lution began  r — twenty  persons  present. 
In  the  evening  at  Wright's  there  were 
about  two  hundred  persons  present,  and 
then  WUliams  reports  this  speech — 

"  Mr.  O'Brien  said  that  a  warrant  was  out  for 
his  arrest,  aud  if  taken,  he  thought  he  should  be 
hanged.  He  wished  to  ascertain  from  the  peo- 
p^e  whether  it  was  their  wish  that  he  should 
surrender  himself ;  if  not,  he  was  prepared  to 
resist  any  attempt  that  might  bo  made  to  arrest 
him.  Mr.  O*Bri0B  «hw  witness  aud  said  that  he 
had  no  anxiety  whatever  to  shoot  a  policeman  ; 
that  he  had  a  great  respect  for  them,  that  he 
wished  the  people  to  treat  them  with  every 
degree  of  courtesy  and  civility ;  in  fact  to  treat 
them  as  brothers  till  they  shall  merit  the  con- 
trary, and  then  to  meet  them  openly,  but  by  no 
means,'* 


— ^mark  these  words — 

'*  but  bv  no  means  to  take  any  advantage  of 

them." ' 

That  is,  not  to  be  guilty  of  an  act  of 
cruelty  or  treachery  towards  them. 

*'  He  then  said  theie  would  be  another  form  of 
government  in  lees  than  six  weeks —all  vacan- 
cies would  then  be  filled  by  Irishmen." 

The  witness  in  passing  says,  **  that  is  not 
in  my  information."  Now  just  weigh  that 
single  admission  of  the  witness.  Why, 
that  will  be  a  happy  day,  whenever  iti 
arrives,  with  regard  to  the  poor  law  and 
all  the  other  establishments  of  the  country. 
G^iat  last  sentence,  if  Mr.  O'Brien  ever 
spoke  it,  means  that  when  there  was  an 
Irish  administration,  such  as  he  has 
always  contended  for,  the  situations  and 
vacancies  in  this  coantry  would  be  filled  by 
Irishmen. 

Now,  gentlemen,  as  to  what  they  called 
"marching  in  the  street."  O'Stdlivwi 
says  **he  saw  Mr.  O'Brien  marching 
through  the  streets,  that  other  persons 
walked  with  him."  Then  he  is  pressed  to 
tell  in  what  manner  they  walked,  and  he 
says,  "  two  deep."  That  is  not  proof  of 
treason  or  any  crime — and  that  is  aU  the 
proof— unless  connected  with  some  trea- 
sonable purpose.  He  describes  the  crowd 
after  dark  as  altogether  about  five  thou- 
sand men.  The  other  witnesses  to  the 
same  transaction  say,  perhaps  two  thou- 
sand. Now,  he  says  he  saw  people  go  up 
and  down  the  street,  and  he  says,  which  I 
thoroughly  admit  to  be  possible — for  it  is 
quite  consistent  with  my  case,  from  first 
to  last} — that  armed  people  were  about 
Wright's  house.  One  or  the  witnesses 
said  "  Mr.  O'Brien  wished  to  be  guardcKl 
that  he  might  not  be  arrested."  To  what- 
ever point  we  turn  in  this  transaction,  the 
idea  is  paramount  in  the  mind  of  Mr. 
O'Brien,  that  he  would  be  arrested. 

[The  policemen's  account  of  the  visit  to 
the  police  barrack  and  the  demand  for 
their  arms  cannot  be  relied  upon.  There 
were  only  six  men  in  the  barrack,  and  it 
would  have  been  easy  for  him  to  take  their 
arms  by  force.  He  can  never  have  said, 
"  Follow  me  to  Callan,  and  I  will  place 
you  under  pay";  or,  "that  a  barrack 
would  be  attacked  that  day  with  five  hun- 
dred men  in  it."  He  was  not  going  to 
Callan,  and  it  has  been  proved  that  no 
police  barrack  in  the  county  has  five  hun- 
dred men— six  or  eight  is  about  the  num- 
ber in  the  out-stations,  and  forty  or  fifty 
would  be  a  very  large  number.  Nor  did 
Mr.  O'Brien  sav,  '*  he  would  give  him  an 
hour  to  consider  of  his  proposition,  and 
when  the  hour  arrived  he  would  have  five 
hundred  men  up  there  with  him."  No 
attempt  of   the   kind  was   made.     The 
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police  waited  for  some  hours,  and  then 
departed  without  being  molested.]  } 

The  entire  transaction  lasted  two  minutes.  ' 
The  leyying  of  war  began  and  ended  in  I 
two  minutes,  patting  the  title  of  Queen 
Victoria    to    the     crown    in    imminent ' 
jeopardy.    Two  minntes !     I  ask  you,  can 
you  believe  seriously  that  that  is  proof  of 
this  overt  act  of  high  treason  ? 

[Mr.  O'Brien's  alleged  spear  was  only 
a  walking  stick,  the  sash  turns  out  to 
have  been  a  Scotch  shawl,  and  the  cap 
was  the  cap  of  the  '82  Club,  like  that 
which  O'Connell  often  wore.  Counsel 
pzx>ceeded  to  comment  on  the  evidence  as 
to  Ballingarry.  As  before,  Mr.  O'Brien's 
speeches  were  all  directed  to  protecting 
himself  from  arrest,  and  this  was  the  ex- 
planation of  the  body  guard.  The  evi- 
dence about  drilling  was  contradictory  and 
absurd.  Egan  saw  no  drilling.  Sparrow 
gives  an  extraordinary  account  of  the  men 
with  gurs  going  into  a  house  and  present- 
ing them  out  of  the  door,  and  then  coming 
out  again — house-drilling  the  Attorney' 
General  called  it.  He  also  stated  that 
Meagher  appointed  a  man  called  Gomuuik 
commander  of  the  mob,  and  that  they 
all  went  off  to  Brien*s  Cross,  where  they 
dispersed,  and  Kr.  O'Brien  went  on  his 
way.  Bwrhe'e  account  of  the  drilling  was 
that  Mr.  O'Brien  ordered  the  men  with 
firearms  to  go  into  a  garden,  and  cock 
their  guns  while  the  pikemen  stayed  on 
the  rcwd.  The  two  accounts  are  noc  to  be 
reconciled.] 

We  are  now  arrived  at  Thursday,  the 
27th  of  July,  the  very  eve  of  the  close 
of  the  whole  transaction,  and  where  is  the 
evidence  of  marching  against  the  Queen  ? 
Mr.  O'Brien  stepped  on  the  ontside  car. 
Where  is  the  army  ?  It  is  gone.  Where 
is  the  body-guard  P  Dismissed.  Where 
is  the  leader  P  He  gets  an  outside  car  to 
drive  to  a  hotel  at  Killenaule,  where  he 
can  sleep  comfortably  for  the  night. 

And  now  we  come  to  the  incident  at  Kil- 
lenaule on  Fridav,  which  explains  the  whole 
of  what  occurrea,  and  makes  it  absolutely, 
utterly,  and  morally  impossible  to  impute 
to  Mr.  O'Brien,  from  what  passed,  the  guilt 
of  treason.  The  witness  Matthew  states  that 
he  saw  two  officers  suddenly  drive  up 
in  a  gig ;  th(^  passed  through  the  town. 
After  the  officers  passed  through  the 
town,  the  barricade  began  to  be  made. 
Mr.  O'Brien  does  not  direct  the 
people  to  make  that  barricade;  he  is 
at  the  hotel  door  when  seen  by  these 
witnesses  *,  and  the  barricade  is  made  at 
the  other  end  of  the  town  towards  the 
turnpike.  Why  was  it  made  ?  The  very 
instant  the  people  saw  two  officers  passing 
through  the  town,  they  were  certain  that 
the  military  were  coming  to  apprehend 
Mr.  O'Brien,  and  wishing  to  protect  him, 


what  is  it  they  get  P  Turf-carts,  oars,  bits 
of  stick,  whatever  they  could  pick  up  and 
set  on  the  road.  That,  says  Mr.  Attorney- 
Oeneral,  is  high  treason.  I  denv  it; 
point  blank,  I  deny  it.  I  deny  that  a 
sudden  act,  done  by  men  under  the  im- 
pulse of  the  moment,  to  prevent  the  ar- 
rest of  a  man,  was  ever  held,  or  will  be 
held,  to  be  high  treason.  But  observe 
what  follows.  The  witness  adds,  that 
the  timber  and  the  turf  were  suddenly 
thrown  down.  He  saw  BiUon  conduct  andy 
I  think,  cheer  the  officer  through  the  town. 
The  whole  thing  occupied  twenty  minutes. 

But,  according  to  Parsons,  some  of  the 
people  at  the  barricade  declared,  "they 

would  kill  all  the '  *  b soldiei-s."   There 

are  no  such  words  in  his  information 
which  was  made  shortly  after  the  transac- 
tion  occurred.  Captain  ixm^wore  tells  the 
truth  of  the  transaction.  A  person,  I  be- 
lieve it  was  DiUon,  said  to  Captain  Long- 
more,  *•  I  understand  the  troops  are  meiely 
passing  thix>ngh  this  town ;  but  Sfnith 
O'Brien  is  here,  and  the  people  are  de- 
termined to  resist  his  arrest."  DiUon 
then  asked,  **  Have  you  a  warrant  to  ar- 
rest Smith  O'Brien  r'  Captain  Longmore 
replied,  **  No,  I  have  not."  *'  Then  pass 
on " ;  and  he  states  that  the  barricade 
was  at  once  removed,  by  the  orders  of 
that  person,  and  the  troops  were  courte- 
ously conducted  through  uie  town.  Why, 
they  were  in  the  power  of  the  people.  I 
thank  the  Attorney- General  for  this  evi- 
dence ;  it  puts  him  out  of  court  up  to  this 
moment.  I  rely  on  it  as  the  most  potent 
evidence  that  could  \ye  given  on  the  part 
of  the  prisoner. 

Pemherty's  evidence  that  Mr.  O'Brien 
said,  that  if  the  Mining  Company  resisted 
him,  he  would  take  possession  of  the  col- 
lieries and  have  Ireland  free  in  a  week, 
belongs  to  a  most  dangerous  class  of 
evidence,  that  of  casual,  unexpected 
private  conversations.  It  is  not  corrobo- 
rated ;  Mr.  O'Brien  never  took  anj  steps 
to  carry  out  such  a  threat.  His  mind  was 
full  of  the  idea  of  impending  arrest,  and 
he  was  anxious  that  the  colliers  who  had 
supported  him  should  not  be  thrown  out 
of  work. 

Now,  gentlemen,  we  come  to  the  impor- 
tant evidence  of  Lamphier,  another  agent 
of  the  Mining  Company,  which  brings 
us  to  Boulagh  Common  on  Friday,  the 
28th  of  July.  We  have  now  arrived  at 
the  most  critical  moment  of  the  trans- 
action, if  my  argument  is  good  for  any 
thing  at  all. 

Gentlemen,  he  says  that  Mr.  O'Brien 
made  a  speech,  and  that  he  declared  there 
was  a  proclamation  out  for  his  arrest. 
You  see  there  is  the  same  idea  in  his  mind 
everywhere,  according  to  the  unanimous 
testimony  of  all  the  witnesses.    He  does 
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not  say,  '*  Attack  the  Qneen,  kill  tbe 
troops,  seize  Clonmel,  blow  up  the 
barracks";  bat  ''There  is  a  proclama- 
tion out  for  my  arrest,  and  if  you  will 
protect  me,  and  arm,  Ireland  will  be  free 
in  a  fortnight."  If  you  protect  me !  show- 
ing that  the  thing  he  aimed  at  was  per- 
sonal protection  for  himself;  and  as  to  his 
saying  that  ''  Ireland  will  be  free  in  a 
fortnight,"  did  he  say  what  he  meant  by 
the  country  being  free  P  No,  he  did  not. 
Mr.  O'Connell  would  have  been  hung  a 
hundred  times,  if  saying  Ireland  would  be 
independent  and  free,  or  how  that  inde- 
penaence  was  to  be  accomplished,  was 
eyidence  of  high  treason.  Mr.  Meagher 
said  Ireland  would  be  free  in  a  fortnight. 
Mr.  BiXUm  said  if  they  would  only  arm  to 
protect  Mr.  O'Brien,  they  were  to  be  free 
— ^when  P  In  six  months.  So,  according 
to  this  rebellious  movement  then  in  full 
progress,  one  says,  only  protect  Mr. 
O'Brien  and  Ireland  will  be  free  in  a 
week ;  another  says,  Ireland  will  be  free 
in  a  fortnight ;  and  the  third,  who  is  the 
most  wicked  speaker  of  tbe  party,  post- 
pones the  day  for  six  months.  When  the 
people  were  asked  would  they  protect 
him,  they  said  they  had  no  arms.  This  is 
most  natural,  and  shows  how  absurd  it  is 
to  talk  of  this  being  a  movement  against 
the  State.  The  people  said  they  had 
stones.  It  is  manifest  what  the  thing  was. 
Did  you  ever  hear  of  a  body  of  men  with 
stones  going  to  demolish  the  monarchy 
of  England  P  '*  The  people  said  they  had 
stones.  Mr.  O^Brien  said  stones  would  be 
very  good."  That  is,  for  his  purpose; 
but  they  would  be  very  bad  for  the  pur- 
pose to  which  the  AttcHmey-Genercd  refers 
— a  revolutionary  movement. 

But  the  witness  Pimlott  reports  it  some- 
what differently — **that  Meagher  cau- 
tioned the  people,  that  what  had  hap- 
pened to  Mr.  O'Brien  and  himself— might 
happen  to  themselves,  and  told  them  to 
be  ready  in  three  weeks" — not  that  I 
want  you  now — ''when  the  wisp  would 
be  lit  upon  the  hills  "—that  is  a  figura- 
tive expression.  Another  gentleman 
*'  said  five  weeks,  and  told  the  people  to 
fight  for  their  country,  and  have  it,  and 
then  hunt  every  English  beggar  to  the 
other  side  of  the  water."  Why,  to  con- 
vict a  man  of  treason  on  that  vague 
language  is  quite  preposterous.  Public 
speakers,  to  my  own  knowledge,  have 
said  that  Englishmen  should  not  hold 
situations  in  this  countiy;  that  has  been 
said  with  reference  to  the  highest  post  in 
our  law  a  hundred  times  in  my  hearing ; 
and  that  is  not  high  treason.  That  is 
PimloU's  account  of  this  transaction. 

Another  witness,  Owen  Cullen,  savs  that 
"  Mr.  OBrien  stood  on  an  old  ditch,  and 
asked  if  there  was  sufficient  force  to  keep 


him  from  two  hundred  men."  Is  that  the 
force  of  the  Queen  of  England  P  Is  that 
the  force  that  might  be  employed  against 
him  P  No,  but  it  is  the  force  that  it  is  likely 
would  be  sent  against  him  to  arrest  him. 

On  Saturday  morning  we  have,  speaking 
to  the  transaction  in  the  early  part  of  the 
day,  Lamphier  again,  and  more  particu- 
larly CuUen,  While  at  the  Commons' 
village  Mr.  O'Brien  asked  Lamphier  for 
materials  for  a  barricade  to  potect  him- 
self, for  the  key  of  the  police  Isarrack,  and 
for  the  use  of  a  pony;  and  when  they 
were  refused,  he  admitted  the  justice  of 
the  refusal,  and  declared  he  would  not 
take  either. 

Gentlemen,  I  say  Mr.  O'Brien's  object 
was  to  escape  and  prevent  arrest.  The 
Attorney' General  says  it  was  to  levy  war 
upon  the  Queen.  Very  well.  I  say  erecting 
the  barricade  at  Kiilenaule  was  to  prevent 
arrest ;  and  that  is  proved,  in  my  judg- 
ment, if  you  believe  the  evidence  of  the 
Grown.  I  assert  now,  the  intent  to  erect 
the  barricade  here,  was  distinctly  to  do 
the  same  thing,  and  therefore  my  case  is 
proved.  On  cross-examination,  Lamphier 
says  that  there  was  a  quantity  of  gun- 
powder in  the  establishment  of  the  Min- 
ing Company.  That  gunpowder  was  not 
taken ;  and  there  was  nobody  to  protect 
it,  T  believe,  but  Tcbyn  and  this  boy.  They 
wanted  ammunition,  of  course,  for  a 
general  warfare.  Nobody  asked  for  it ;  no- 
body attempted  to  take  it.  I  rely  on  that 
fact  most  forcibly.  I  insist  upon  it,  that 
if  the  intention  of  the  prisoner  was  to 
make  war  on  the  Queen,  barrels  of  gun- 
powder would  be  the  very  best  things 
he  could  obtain  for  the  purpose.  If  his 
object  was  to  throw  up  a  hasty  barricade 
to  orotect  himself  against  arrest,  he 
would  ask  for  carts. 

The  next  witnesses,  CvXlen  and  Pwrda/y, 
merely  prove  the  sending  of  the  letter  to 
the  Mimng  Company  and  its  receipt. 

So,  gentlemen,  we  come  now  to  Mr. 
TrarU,  Mr.  Trant  tells  you  he  had 
orders  to  proceed  to  Ballingarry  on  this 
Saturday  morning ;  that  he  set  out  with 
forty-six  men ;  that  he  passed  Ballingany 
and  saw  crowds.  Now  I  have  an  obaer- 
vation  to  make  on  that.  The  only  body 
of  persons  in  any  force,  that  was  under 
the  control  of  Mr.  O'Brien,  were  those 
that  were  near  him,  the  colliers,  that  the 
witness  Lamphier  has  spoken  of,  and  those 
employed  about  the  mining  concemfi  that 
ran  after  him.  There  is  no  evidence  that 
he  sent  for  them.  There  is  no  evidence 
that  he  desired  them  to  come.  There  is 
no  evidence  of  combination  or  conspiracy. 
Now  I  have  the  greatest  possible  respect 
for  General  Trami,  but  I  believe  that  the 
whole  of  his  military  glory,  or  the  prin- 
cipal part  of  it,  rests  in  his  achievements 
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on  this  day.  I  am  told  that  he  drew  np  a 
despatch  which,  if  printed,  might  take  itu 
place  with  QtMmey*8  Despatches  of  the 
Dake  of  WeUingUSn ;  and  that  he  com- 
menced it  with  a  verse  as  follows — 
"  Who  takes  the  foremost  foeman^H  life, 
Himself  shall  conquer  in  the  strife.*' 

Sach  was  the  fashion  in  which  he  drew 
ap  the  despatch  to  his  officer.(a)    Now  if 
he  and  his  party  had  marched  up  the  hill 
instead  of  taking  possession  of  the  slated 
house,  I  really  think  that,  in  all  haman 
probability,  this  sadden  and  ver^  painful 
transaction  wonld  never  have  arisen — the 
prosecution  would  have  been  without  its 
^and  overt  act.    But  here  it  is  that  trea- 
son bursts  out  in  all  its  fury  and  malig- 
nity.   Mr.  Trant  says  he  saw  crowds  in 
the   fields,  and  when  he  advanced  two 
miles  he  heard  a  shrill  whistling.    One 
shot  is  fired.    Now  from  Trant's  state- 
ment it  seems  as  if  this  crowd  of  people 
were  close  to  him,  and  could  have  de- 
stroyed him  if  such  had  l)een  their  wish. 
They  had  arms,  he    says.      What  took 
place.  Inspector  Trant,  which  so  terrified 
YOU,  that  made  you  make  this  movement  P 
He  heard  a  shot.     They  were  then  clos- 
ing in  on  him,  and  had  fire-arms,  and 
their  object  was  to  destroy  his  party.   Did 
they  do  it  P    No ;  no  more  than  they  de- 
stroyed Inspector  Cox  and  his  party.   One 
shot  was  fired.   The  smart  policeman  says 
he  will  not  swear  it   was  fired  at  them, 
but  that  he  heard  the  sound  of  it.    Bis 
aide-de-camp  says  there  were  two.     He 
says,  '*  Just  as  I  gave  the  order  to  the  men 
to  break,  a  shot  was  fired."    The  people 
outflanked  them;  but  he  ordered  his  men 
to  seize  the  house,  and  in  the  act  of  doing 
S3  the  people  surrounded  them.   And  now 
we  find  him   in  the  stone  house.    Mrs. 
IT  (7ormacX('«  house  was  two  stories  high, 
with  one  window  in  the  back,  and  there- 
fore it  would  be    very  difficult  for  the 
people  to  hit  anybody  from  that  quarter ; 
five  windows   in  the  front,  three  above 
and    two    below,   a    little    enclosure    in 
front  of  the  house,  and  a  stone  wall  sur- 
rounding the  enclosure;  and  there  is  a 
wicket  gate  in  the  centre  of  the  stone 
wall,  wmch  was  commanded  by  the  front 
window,  and  the  breadth  between   the 
little  house  and    the    yard  is  forty-two 
feet.     There  we   have  the  whole  party 
assembled. 

Now  let  us  proceed  with  the  narrative. 
It  is  in  a  great  measure  immaterial  to 
consider  this  part  of  the  case  for  the  pur- 
pose of  the  intent,  but  most  material,  I 
fully  admit,  with  a  view  to  Mr.  0'Brieti>*8 
conduct  and  character  in  the  trans- 
action. As  to  the  treasonable  intent,  a 
sndden  outbreak  is  not   treason    (many 


(a)  See  below,  p.  1089. 


sndden  conflicts  have  occurred  between 
the  people  of  this  country  and  the  police) 
— and  unless  it  were  coupled  with  ante- 
cedent  transactions,    this    struggle,    no 
matter  what   took   place,   could  not   be 
high    treason.     Observe,   the   people   in 
BaUingarry  or  on  Boulagh  Common  ex- 
pected the  police  that  morning ;  and  the 
moment  they  heard  of  or  saw  them,  know- 
ing of  the  proclamation,   they  thought 
they   would   prevent   them    taking    Mr. 
0*irien   by    throwing    up    a    barricade 
across  the  road.    Therefore  it  was  for  a 
budden  unexpected  purpose :  it  was  for 
the  same  pui^ose  that  animated  them  all 
through — ^the  personal  protection  of  Mr. 
0*Brien.    Now,  was  violence  desired  in 
the  first  instance  P    With  respect  to  this 
I  have  considered*  it  very  carefully,  and  I 
have  great  doubts  this  moment  who  was 
in  the  wrong.     I  have  great  doubts  who 
really  fired  first  in  earnest.    It  will  be  for 
you  to  say  if  you  have  any  doubt.    What 
IS  the  first  thing  doneP    An   unarmed 
man  comes  up,  and  says,   ''For  God's 
sake  let  us  have  no  firing."    Does  that 
look  like  the  determined  malignant  pur- 
pose of  attacking  the  police,  when  it  is 
quite  manifest  they  could  not  be  hurt  or 
harmed  P   "  We  want  to  make  peace,"  said 
this  person  ;  this  is  Tranfa  account  of  it ; 
he  replied  that  if  they  did  not  fire  the 
police  would  not  fire«  but  that  if  one  shot 
was  fired  from  without  they  would  fire  as 
long  as  a  cartridge  or  a  man  remained. 
Immediately  after  that  first  appeal  for 
peace,  and  that  warlike  declaration  of  In- 
spector Trant*8,  a  call  was  made  from 
below,  and  what  he  heard  was,  '*  Tell  Mr. 
Trant  Mr.  0*Brien*8  here  " ;  and  when  he 
went  down  Mr.  O'Brien  was  gone.    He 
then  returned  to  the  upper  room,  and  he 
was  again  called  down  and  told  that  Mr. 
O'Brien   was    there,    and    he    called    to 
Mr.     O'Brien    to    come    to    the    upper 
window.     I  admire  the   judgment    Mr. 
Trant  showed    in  that  transaction;    for 
if,  when  asked  by  Mr.  O'Brien  to  come 
down  and  speak  to  him,  he  had  done  so, 
as  a  sensible  and  judicious  man  would  have 
done,  very  likely  this  transaction  never 
would  have  occurred  at  all.    Mr.  O'Brien 
went  round  to  the  front  window  below, 
and  Mr.   Trant  was  up  above;    and    it 
is  a  remarkable  fact,  that  he  does  not 
swear  to  the  words,  or  that  he  heard  the 
words,  that  are  so  much  pressed  against 
Mr.  O'Brien  at  that  place  at  all.     What 
he  says  is,  that  he  heard  a  crash.    I  asked 
him  what  that  was ;  but  he  still  kept  re- 
peating that  word,  "  crash,  crash,  crash." 
Well,  I  thought  he  meant  a  shattering  of 
all  the  windows  of  the  house.    On  his 
direct  examination  he  swears  that   the 
firing  continued  one  Iiour ;  but  he  says 
that  m  a  very  little  time  the  people  dis- 
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appeared,  and  the  police  continned  firing 
at  anybody  who  showed  his  face  or  head 
for  a  considerable  time  afterwards.  He 
says  after  CarroU  canie  he  served  two 
hundred  and  thirty  roands  to  supply 
what  had  been  used.  So  that  we  may 
calculate  that  in  this  brief  warfare  the 
police  made  use  of  two  hundred  and 
thirty  rounds  of  ball  cartridge.  He  was 
pressed y  on  cross-examination,  as  you  may 
possibly  recollect,  during  such  a  murder- 
ous warfare  as  this,  on  one  side  or  other, 
as  to  where  were  the  bullets  that  the 
people  fired.  There  is  not  one  found. 
Where  are  the  marks  P  He  did  not  ob- 
serve any.  Where  are  the  stones?  He 
got  none.  How  many  panes  of  glass 
were  broken?  He  cannot  say.  All  we 
can  get  from  him  is,  that  he  heard  a 
crash.  What  is  the  crash  ?  There  was  a 
crash.  The  house  is  there  still.  It  re- 
quires a  microscope,  I  am  told,  to  dis- 
cover any  injury  done  to  the  front  of  that 
house,  and  I  will  prove  to  you,  that  the 
principal  panes  of  glass  which  were 
broken  were  broken  by  the  police  them- 
selves firing  out  of  the  house.  Now  when 
a  police  officer  comes  up  on  the  table  to 
give  an  account  of  such  a  transaction  to 
the  jury  and  their  lordships,  they  natu- 
rally wish  to  know  what  was  the  precise 
amount  of  the  injury  done  by  the  malig- 
nant assaults  of  the  people. 

Mr.  Trant  wears  this  day,  certainly, 
"  his  blushing  honours  upon  him  '* ;  and 
long  may  he  do  so.  Mr.  Trant  was  asked 
whether  he  was  hurt  or  wounded.  He 
does  not  know;  but  he  was  told  that  he  was. 
Whereabouts?  I  cannot  say;  it  might 
have  been  here,  or  here.  Did  you  feel 
much  pain  ?  I  did  not.  But  some  police- 
man told  him,  **  Do  you  know  what,  cap- 
tain? you  are  positively  wounded,  al- 
though you  never  thought  or  heard  of  it.'* 
And  he  told  that  with  iJl  the  gravity  of  a 
man,  like  Inspector  Cox,  stating  the 
truth.  I  asked  him,  "  Did  you  go  to  bed  ?  " 
But  this  he  indignantly  denied,  although 
I  am  not  at  all  sure  that  he  did  not  take  a 
nap.  Where  there  was  any  firing,  it  did 
not  appear  to  me  that  the  valiant  inspec- 
tor was  in  the  thick  of  it.  We  endea- 
voured to  trace  him  from  room  to  room, 
and  at  last  we  find  him  ensconced  in 
a  back  room  upstairs.  That  is  the 
place  I  would  like  to  go  to.  When 
the  policemen  were  asked,  "  VVhile  the 
firing  was  going  on,  pray  did  Inspec- 
tor Trant  come  in  and  give  you  any 
orders  ?  "  They  said,  no  ;  but  they  saw 
him  after  the  thing  was  over.  He  was 
most  busy,  zealous^  and  indefatigable  in 
gathering  up  all  the  remains  and  trophies 
of  this  most  brilliant  canipaign.  Where 
are.  the  bullets?  In  tne  vision  and 
imagination  of  the  police.     Where  are  the 


pikes  ?  Now  I  believe,  he  aaya  he  saw  a 
pike,  or  two,  or  three.  .  It  is  very  odd 
they  did  not  keep  them.  I  say  it  was  a 
sudden  irruption  made  on  the  police  in 
prosecution  of  what  I  admit  was  an  illegal 
object,  but  not  a  treasonable  object ;  and 
if  the  police  had  behaved  like  men  ef  sense, 
they  would  not  have  had  any  conflict ;  and 
when  tlie  conflict  did  begm,  they  had  it 
all  to  themselves. 

Gentlemen,  you  are  not  to  be  deceived 
by  the  evidence  given;  you  are  too 
shrewd  ;  you  know  the  police ;  you  know 
the  country ;  and  you  Know  the  people. 
What  proof  has  been  given  of  a  murder- 
ous attack  on  the  police  ?  Where  are  the 
proofs?  In  the  bullets?  General  Mae 
Donald  arud  the  soldiers  saw  no  bullets. 
But  a  policeman  says,  he  saw  some 
children  that  were  playing  with  some  a 
couple  of  days  afl>er.  Whv  is  a  policeman 
called  instead  of  a  soldier  ?  I  think  I  will 
show  you  from  the  evidence  of  this  man 
that  he  would  have  shot  them  all.  Now 
this  policeman  said  that  he  saw  one  of 
these  children  playing  with  a  bullet ;  he 
believed  it  to  be  a  bullet ;  and  he  saw  that 
bullet,  and  it  looked  like  a  policeman's 
bullet,  and  he  fancied  and  imagined  that 
it  had  been  fired  up  against  the  house. 
That  is  the  utmost  tnat  can  be  discovered. 
But  they  make  a  map  of  the  house.  They 
map  it,  they  examine  it,  they  search  it, 
they  break  all  the  Widow  M*Comuiek*8 
furniture.  Where  is  the  mark  of  a  bullet  ? 
Well,  then,  the  police  were  exactly  facing 
open  windows ;  big  strong  men,  fine 
marks  at  a  short  distance — ^not  more  than 
five  yards ;  well  fed,  well  paid,  I  rejoice 
to  say  looking  in  vigour  and  health,  and 
there  was  not  a  scrape  upon  any  one  of 
the  whole  body.  Tnat  ]S  very  unlike 
John  Frost's  case,  where  he  and  the  Eng- 
lish marauders  fired  on  the  police  while 
they  were  standing  at  the  window,  and 
soon  scattered  them  more  or  less,  and  the 
magistrate  was  shot  who  afterwards  waa 
knighted  by  the  Queen.  But  here  is  a 
body  of  men  who  are  standing  four  hours 
opposite  an  open  window,  exposed  to  a 
murderous  fire  of  artillery  and  musketry, 
and  there  is  not  one  who  can  discover 
where  the  stones  or  bullets  are ;  and  the 
officer  only  imagines  or  guesses,  through 
the  very  doubtful  evidence  of  his  con- 
stabulary, that  he  was  wounded  upon  the 
breast  with  a  stone.  He  cannot  find  the 
stone,  and  has  forgotten  the  wound.  Now 
that  is  the  case  of  violence  they  make. 

Now  there  are  several  witnesses  speak- 
ing to  this  transaction  at  the  window. 
I  desire  to  vindicate  Mr.  O'Brien  from 
words  which,  as  a  gentleman  and  a  man 
of  honour,  he  instructs  me  he  never 
uttered,  and  those  are  the  words  '*  Slash 
away."    Now  there  are  four    persons — 
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Mahony,  MorcM,  Ford,  and  Eafferiy— who 
were  at  the  window.  MahonyeajB  nothing 
about  these  words.  Moron  swears  that  Mr. 
O^Brien  came  to  the  window  armed. 
Mahony  swears  he  came  nnarmed,  Moran 
swears  he  came  armed.  **Mr.  O'Brien 
had  one  foot  on  and  the  other  off  the 
window-stool.  As  soon  as  he  was  re- 
fused the  arms,  Mr.  O'Brien  said,  *  Slash 
away,  boys,  and  slaughter  fchem  all.' 
In  a  minute  there  was  firing";  and 
he  swears  that  firing  continued  for  three- 
quarters  of  an  hour,  the  first  witness 
haying  made  it  one  quarter  of  an  hour. 
He  was  then  asked  what  was  it  he  saw 
of  the  firing.  To  my  amazement  and 
infinite  astonishment  this  is  his  answer : 
''  I  saw  one  man  making  an  attempt  to  fire, 
but  the  wall  was  too  high  for  him."  He 
made  his  information  on  the  6th  of  Septem- 
ber^and  not  before.  Then  he  says  in  cross- 
examination  he  heard  two  shots;  Trant 
swore  to  only  one.  And  then  there  came 
this  piece  of  evidence  which  I  regretted 
to  hear  from  one  of  that  respectable  force. 
He  said  that  he  saw  women  in  the  crowd, 
and  that  if  he  had  seen  women  picking  up 
stones  at  the  time  of  firing,  he  would 
have  shot  them  all.  Can  you  believe  that 
Mr.  O'Brien  would  go  to  that  window  un- 
armed, make  use  of  a  monstrous  and 
inhuman  declaration,  and  then  surviye 
one  second?  If  he  had  said  it,  he  would 
not  have  surriyed  one  moment ;  the  next 
moment  would  have  been  his  last,  and 
deservedly  so.  There  were  four  police- 
men at  the  window  with  loaded  muskets, 
and  bayonets  fixed,  and  there  were  one  or 
two  behind  who  had  orders,  if  they  were 
themselyes  injured,  to  fire  in  an  instant. 
If  Mr.  O'Brien  used  those  words,  they 
would  haye  been  justified  in  instantly 
shooting  him  dead.  I  admit  that.  Well, 
he  goes  on  to  say  that  if  any  one  had 
fired,  he  must  haye  been  shot  dead. 
I  pray  your  attention  to  this.  He  said 
that  there  was  a  crowd  armed  with  guns 
roxmd  Mr.  O'Brien  inside  the  wall — 
a  crowd  of  armed  men  inside  the  little 
space  between  the  window  and  the  wall. 
Then  he  is  asked  what  shots  were  fired 
after  Mr.  O'Brien  said,  "Slash  away, 
fa<yys,  and  slaughter  them  all."  No  shots 
were  fired  into  his  room  when  Mr. 
O'Brien  said  "  Slash  away " ;  not  one. 
He  then  says  that  he  could  not  shoot 
Mr.  O'Brien  after  that.  ''How  far 
was  ho  from  you  P  "  Here  is  an  answer 
of  Moran*8  which  ought  to  be  conclusiye 
in  the  estimation  of  any  twelve  rational 
beings  in  the  world — "  Mis  breast  was  six 
inches  from  the  point  of  my  bayonet." 
We  asked  him,  "  Why  did  not  you  fire  ?  " 
His  answer  was,  '*  I  did  not  hoar  him  make 

use "  then  he  stopped  suddenly,  and 

he  would    not   complete    the    sentence. 


I  He  swore  that  Mahony  must  be  deaf  if  he 
,  did  not  hear  those  words. 
I  Bobinaon  also  speaks  to  these  words, 
'  but  he  was  at  the  back.  Ford  then  comes 
i  forward,  and  he  says,  when  they  were 
{  asked  for  their  arms,  Mr.  O'Brien  said, 
**  Slash  away,  boys."  He  varies  the  form 
of  the  expression.  It  is  not,  **  Slash 
away,  boys,  and  we  will  slaughter  them 
all;"  but  it  is,  **  Slash  away,  boys,  we 
shall  soon  have  them  all."  He  makes  out 
that  there  was  another  man  standing  on  the 
window-stool  all  the  time  Mr.  O'Brienapoke. 
It  is  a  curious  narrative.  I  can  account 
for  this  sort  of  blundering — because  the 
informations  are  drawn  up  two  months 
after  the  transaction  occurred  which 
affects  the  life  of  mj  client  now  on  trial. 
You  know  that  Morafi  swore  that  Mr. 
O'Brien  had  one  foot  on  the  sill  and 
another  on  the  gravel  when  he  made  use 
of  this  abominable  expression ;  this  wit- 
ness swears,  by  way  of  proving  the  case 
clearly,  that  Mr.  O'Brien  had  completely 
gone  away  from  the  window  when  the 
words  were  spoken.  Then  this  witness 
says,  the  people  were  within  the  en- 
closure, and  they  fired  first  of  all.  The 
proved  facts  of  the  case  are,  that  a  num- 
ber of  armed  men  were  in  this  forty-two 
feet,  within  the  wall,  penned  up  right  under 
the  window  with  fire-arms  to  kill  the 
police;  told  to  slaughter  the  police. 
Not  a  man  obeyed  the  command ;  not  a 
man  fired ;  not  a  wound  was  given ;  not 
a  ball  was  found ;  not  a  pane  of  glass  was 
broken ;  not  a  remnant  of  this  battle 
appears  except  what  is  told  by  the  police. 
I  call  on  you,  in  the  presence  of  those 
facts,  which  speak  trumpet-tongued,  to 
give  me  the  benefit  of  your  doubt,  if  you 
have  any  doubt  after  the  evidence  of 
Mahony,  who  has  sworn  on  that  table  that 
the  words  were  not  used  by  Mr.  O'Brien. 

But  that  is  not  all.  There  were  four  per- 
sons at  that  window.  Where  is  Bafferty  ? 
The  only  other  witness,  with  the  ex- 
ception of  Mr.  Oox,  of  whom  really 
I  have  nothing  to  say,  and  who  does 
not  much  advert  to  this  case,  is  Carroll, 
i  I  could  not  myself  discover,  in  the 
lengthened  examination  of  the  SoUeitor- 
General,  what  this  man  was  doing.  Some- 
times he  was  in  the  field  with  two  men ; 
then  he  appeared  with  one  man ;  and  at 
auother  time  on  horseback  ;  but  nothing 
happened,  no  injury  was  done,  and  at  last 
Mr.  O'Brien  rode  up  in  a  very  distracted 
and  confused  state  on  his  horse,  and 
suddenly  asked  Carroll,  "  Are  you  going 
to  arrest  me  P  "  though  he  had  seen  him 
and  got  the  horse  from  him  a  short  time 
before.  The  same  thing  that  he  said 
from  the  first  speech  in  Enniscorthy  to 
the  last  speech  he  made  at  Boulagh  Com- 
mon— *'Are  you  going  to  arrest  moP" 
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"  Why,"  said  Carroll,  "  I  am  unarmed, 
I  have  no  power  to  arrest  yon,  yon  are 
armed."  The  man  who  is  represented  to 
have  said  '*  Slash  away,  boys,  and  slangh- 
ter  them  ail,"  instantly  observes,  "  that 
it  would  be  a  cruel  and  unmanly  thing  to 
assail  an  unarmed  man."  He  converses 
with  him,  and  certainly  Carroll  gives  a 
very  extraordinary  account  of  the  conver- 
sation in  his  address  to  Mr.  O'Brien-^i 
course  there  is  some  allusion  to  the 
priests,  for  they  are  always  introduced  m 
the  progress  of  a  trial— he  told  him  that 
they  were  opposed  to  this  matter,  which 
is  very  gratifying,  and  he  would  advise 
him  not  to  proceed  further;  but  Mr. 
O'Brien  said  he  was  working  for  his  coun- 
try, and  he  was  afraid  ho  would  be  taken 
and  hanged— you  see  it  is  always  arrested 
—and  this  matter  then  ends.  The  revo- 
lution, which  lasted  for  the  number  of 
days  I  have  mentioned,  ended  by  the 
ringleader  descending  from  the  horse, 
giving  back  his  propertjr  to  the  police- 
man, and  conducting  him  safely  to  his 
quarters.  Ca/rroU  said,  **  it  was  impossi- 
ble in  his  view  "—it  is  a  curious  remark— 


*to  carry  out  what  he  had  undertaken, 
when,  as  he  had  seen  that  day,  the  Roman 
Catholic  clergy  were  against  him,  and 
that  troops  would  be  brought  against  him 
whom  it  would  be  impossible  fbr  him  to 
contend  with."  Mr.  0*Brisn  said,  twenty 
years  he  had  served  his  country,  and  his 
country  could  redeem  itself  if  it  liked. 
Carroll  said  it  could  not  be  redeemed  ex- 
cept by  blood.  Mr.  O'Brien  said  he 
wanted  no  blood."  Those  were  his  last 
words,  and  then  he  gave  up  his  horse. 
You  are  called  on  to  believe  that  the  man 
who  used  those  words  in  perfect  sincerity 
desired,  a  few  minutes  before,  the  slaughter 
of  forty-six  of  his  fellow-creatures. 

[Counsel  proceeded  to  comment  on  the 
letter  to  the  Mining  Company.  It  was 
not  written  in  contemplation  of  any 
attack  upon  the  forces  of  the  Crown. 
Mr.  Meagher  had,  in  fact,  left  the  company 
of  Mr.  &Brien  altogether.  The  truth  is, 
that  they  had  agreed  and  determined  to 
separate.  Mr.  O'Brien  thought  that  he 
might  still  escape  arrest  by  moving  up 
towards  the  collieries.] 

He  recommends  that  the  price  of  coals 
be  lowered.  It  is  a  curious  prodnction-- 
a  very  singular  and  strange  one;  but  that 
a  gentleman  engaged  in  the  work  or  en- 
deavouring to  destroy  all  the  ligaments 
which  hold  society  together,  should  pro- 
pose to  the  company  that  they  should 
reduce  the  price  of  coals  to  you  and  me, 
is  not  the  observation  of  a  person  who  is 
disposed  to  establish  anarchy  in  this  king- 
dom. On  the  contrary,  that  clause  shows 
that  the  meaning  I  pnt  on  it  is  the  true 
one— that  it  was  intended  to  effect  a  per- 
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Bonal  benefit  to  the  colliers  and  tho  public. 
Unless  the  price  of  coals  is  reduced,  in  the 
next  clause  he  proceeds  to  state  what  he 
will  do ;  it  is  not  that  he  will  do  anything 
absolutely,  it  is  conditionally — 

"In  case  he  should  find  that  the  Mining 
Company  endeavour  to  distress  the  people  by 
withholding  wages,  and  by  other  means,  Mr. 
O'Brien  will  instruct  the  colliers  to  occupy  and 
work  the  mines  on  their  own  account " 

And  then  is  added  this,  I  admit,  unjusti- 
fiable statement — 

"  And  in  case  the  Irish  revolution  shoold  suc- 
ceed, the  property  of  the  Mining  Company  will 
be  confiscated  as  national  propertjr. 

"  On  the  contrary,  if  the  Mining  Company 
observes  a  strict  and  honourable  neutrali^, 
doing  their  utmost  to  give  support  to  the  popu- 
lation of  this  district  during  their  present  time 
of  difficulty  and  trial,  their  property  will  be  pro- 
tected to  the  utmost  extent  of  Mr.  O'Brien's 
power." 

Now,  gentlemen,  the  first  rale  in  con- 
struing any  paper  is,  that  you  read  the 
whole  of  it ;  and  if  yon  discover  from  the 
first  sentence  and  passage  that  the  real 
object  of  Mr.  O'Brien  was  to  do  a  service 
to  those  men  among  whom  he  was  then 
living,  and  to  frighten  the  Mining  Com- 

Sany  by  that  mode  of  expression,  to  pro- 
uoe  an  impression  on  tneir  ininds,  it  is 
the  most  natural  thing  that  he,  in  his  then 
position,  should  write  in  this  way,  as  the 
effect  of  it  would  be  most  likely  to  ^in 
that  which  he  desired  for  these  oolbers. 
But  it  is  utterly  absurd  to  suppose  that, 
circumstanced  as  he  then  was,  he  used 
this  as  evidence  of  an  intention  to  levy 
war  upon  the  Queen.  Young  Emmet  did  not 
talk  about  the  price  of  coals,  and  he  was  a 
man  who  intended  to  subvert  the  Govern- 
ment, to  seise  on  the  Lord  Lieutenant^  and 
to  kill  the  Queen.  But  it  is  not  evidence  on 
this  indictment  of  the  intent  to  levy  war. 
It  is  an  endeavour  on  his  i>art  to  oblige 
those  who  had  obliged  him.    That  is  the 
meaning  of  it.    And  he  used  expressions 
which  would  be  most  likely  to  effect  that 
purpose.     Lord  George    Gordon  wrote  a 
letter  to  the  people  engaged  in  burning 
London,  which  was  a  letter  of  protection 
to  a  certain  person's  property,  and  it  was 
protected,  and  that  letter  aid  influence 
the  judgment.     In  the  case  of  Watton, 
the  paper  which  the  judge  thought  was 
inexplicable  on  the  supposition  of  inno- 
cence was  a  letter  to  attack  the  Tower  and 
the  Bank,  and  divide  the    parties   into 
three  distinct  and  separate  divisions  or 
battalions,  and  to  carry  out  war  against 
the  King.    In  this  case,  I  repeat,  the  use 
of  the   word  "revolution**  does  not  cast 
upon  me  the  necessity  of  explaining  to 
your  judgments  what  the  true  intent  of 
Mr.  O'Brien  was,  which  I  do  not  think 
anybody  in  the  world  conld.    By  taking 
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the  first  clanse  and  the  last  you  might 
nnderstand  the  word  "  reyolation '*  to 
mean  a  moral  revolntion.  The  Catholic 
Emancipation  Act  was  a  revoluiion ;  the 
Beform  Bill  was  another  revolntion ;  the 
repeal  of  the  Corn  Laws  was  a  revolntion. 
The  phrase  is  often  used  without  meaning 
a  criminal  and  bloody  revelation ;  and,  as 
all  the  evidence  shows  Mr.  O'Brien  wonld 
not  have  blood  and  wonld  not  have  force, 
the  only  argument  that  could  be  rested  on 
that  letter  is  this — that  it  was  an  inter- 
ference with  property— an  assumption  of 
deiJing  with  property  which  he,  as  an  in- 
dividual, had  no  light  to  assume.  I  admit 
that ;  but  I  say  his  true  object  was  to  pre- 
vent the  company  dismissing  the  work- 
men who  protected  him.  Now  that  is  my 
interpretation  of  that  letter,  which  is  the 
impc^ant  document  upon  which  the 
Crown  relies. 

£Ck>unsel  proceeded  to  comment  on  the 
letter  from  Charles  Gavan  Duffy,  found  in 
the  prisoner's  portmanteau.]  Now,  while 
I  admit  the  diJQSculty  of  endeavouring  to 
explain  eveiy  word  of  the  last  letter,  I  am 
not  at  all  in  the  like  difficulty  with  respect 
to  this.  There  is  the  greatest  difference 
in  the  world  between  a  letter  written  to  a 
man,  and  b^  a  man.  There  is  not  a  public 
man  breathing  the  breath  of  life  who  has 
not  received,  in  the  course  of  his  public 
career,  letters  of  a  kind  which  he  won  Id 
never  condescend  to  answer ;  letters  of  a 
kind  on  which  he  never  acted ;  letters  of  a 
nature  on  which  he  did  not  intend  to  act ; 
letters  unjustifiable  and  unwarrantable, 
but  which  he  has  no  power  of  preyenting 
being  delivered  to  him. 

"  I  am  glad  to  learn  that  yon  are  aboat  to 
commence  a  series  of  meetings  in  Munster. 
There  is  no  ludf-way  hoase  for  you.  You 
will  be  at  the  head  of  the  movement,  loyally 
obeyed,  and  the  revolution  will  be  con- 
ducted with  order  and  clemency,  or  the  mere 
anarchists  will  prevail  with  the  people,  and  our 
revolntion  will  be  a  bloody  chaos." 

Now,  if  I  am  arguing  on  the  writings  of 
another  man,  I  am  at  liberty  to  assume 
that  that  revolution  must  mean  the  oppo- 
site of  a  revolution  of  blood ;  it  must  mean 
a  moral  revolution  through  the  medium  of 
the  series  of  meetings  that  were  to  be  held 
a]l  over  Munster.    The  next  sentence  is— 

■«Yoa  have  at  present  Lafayette's  place,  so 
graphically  painted  by  Lamartine— and  I  believe 
have  fallen  into  Lafayette's  error  of  not  using 
it  to  all  iu  extent  and  in  all  itt  resources.  I  am 
perfectly  well  aware  that  you  do  not  desire  to  lead 
or  influence  others ;  but  I  believe  with  Lamartine, 
that  that  feeling  which  is  a  high  personal  and 
civic  virtue,  is  a  vice  in  revolution s.  One  might 
as  well,  I  think,  not  want  to  influence  a  man 
who  was  going  to  walk  on  thawing  ice,  dr  to 


cross  a  fordless  river,  as  not  to  desire  to  keep 
men  right  in  n  political  struggle,  and  to  do  it 
with  might  and  main." 

This  is  another  man  insinuating  his 
views.  I  entirely  deny  that  Mr.  O'Brien 
is  to  be  bound  by  it. 

**  If  I  were  Smith  O'Brien,  I  would  shape  out 
in  my  own  mind,  or  with  such  counsel  as  I 
valued,  a  definite  course  for  the  revolution,  and 
labour  incessantly  to  develop  it  in  that  way. 
'For  example,  your  project  of  obtaining  signa- 
tures to  the  roll  of  the  national  guard,  and  when 
a  sufficient  number  were  procured,  and  not 
sooner,  calling  the  council  of  three  hundred, 
was  one  I  entirely  relied  upon." 

Mr.  0*ConneU,ToT  years  of  his  life,  in- 
sisted on  the  project  of  getting  together  a 
coancil  of  three  hundred  to  be  the  exponent 
of  the  will  of  the  nation.  The  writer 
thought  this  was  an  advisable  mode  of 

f proceeding  with  their  moral  force  revo- 
ution.  That  was  the  view  held  by  Mr. 
0*ComieU,  and  he  held  it  on  the  very 
ground  that  it  was  the  opposite  of  physical 
force. 

*'  But  it  has  been  permitted  to  fall  into  dis- 
use, and  could  scarcely  be  revived  now.  The 
clubs,  however,  might  take  the  place  of  the  na- 
tional guard,  and  the  proposal  in  your  letter  on 
union  of  a  definite  number  of  clubs  being 
formed,  would  suit  just  as  well  if  it  were  vig- 
orously and  systematically  carried  out,  each  day 
adding  an  item  to  it,  and  all  the  men  we  could 
infiuence  being  employed  upon  it." 

"Forgive  me  for  urging  this  so  anxiously 
upon  you,  but  I  verily  believe  the  hopes  of  the 
country  depend  upon  the  manner  in  which  the 
next  two  months  are  used." 

'*  There  is  not  a  town  in  which  you  could  not 
find  a  band  of  missionaries  to  organize  the 
neighbouring  counties.  Every  club  has  its 
active  men  fit  for  this  work,  and  it  is  only  by 
applyiuj^  all  our  force  to  it  that  we  will  succeed. 

•Believe  me,  my  dear  sir,  very  truly  yours, 
"C.G.  DUPPY." 

That  is,  get  a  number  of  men  to  or- 
^nize  the  neighbouring  counties,  which 
IS  the  plan  of  the  association.  They  were 
to  get  all  the  clubs  of  Ireland  to  agree  in 
this  project,  and  if  the^  could  the  project 
must  succeed.  That  is  a  future  thing; 
that  is  a  prospective  thing:  that  is  not 
preliminary  and  with  reference  to  the 
present  rebellion ;  and  because  it  explains 
the  treasonable  intent  in  this  indictment, 
it  is  read  against  the  prisoner.  If  it  is 
not  evidence  on  that  subject  it  is  evidence 
of  nothing. 

[The  two  addresses  from  Enniscorthy 
and  Philadelphia  which  Mr.  O'Brien  threw 
into  his  portmanteau  prove  nothing. 

Meagher's  letter  dated  Cahirmoyle,  Wed- 
nesday evening,  only  gives  an  account 
of  his  movements.! 
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**  Well  then  I  come  about  the  American  trip 
— I'm  off  for  New  York,  God  willing,  on  Satur- 
day. 

'  0*er  the  glad  waters  of  the  dark  blue  sea, 
Oar  thoughts  as  boundless  and  our  souls  as 
free.' 

**  What  to  do  ?  To  raise  money,  to  invoke 
sympathy,  to,  &c.,  &c.,  &e.,  amuse  myself." 

There  is  great  force  in  a  shake  of  the 
head,  but  that  cannot  be  pat  into  a  count 
of  an  indictment;  bat  here  are  &c.,  that 
is  one  &c.,  two,  three. 

There  is  one  piece  of  evidence  remain- 
ing, of  which  I  do  not  in  the  least  gainsay 
the  importance,  and  that  is  the  evidence 
of  Doobyn.  Now,  Dolibyn  is  in  the  cha- 
racter of  a  spy ;  that  is  clear.  To  aso  his 
own  phrase,  "  I  went  to  plot;  while  they 
were  plotting  I  was  coanter-plotting." 
We  have  a  rale  of  law,  never  departed 
from,  that  a  witness  who  comes  forward 
in  that  capacity  mast,  as  to  some  impor* 
tant  element  of  his  story,  be  confirmed, 
and  my  first  objection  is  that  there  is  not 
one  particle  of  confirmation  from  begin- 
ning to  end.  What  is  it  he  says  P  There 
was  a  clab,  which  he  calls  the  Ked-hand 
Clab,  and  he,  as  a  member,  or  president, 
or  something  of  that  dab,  attended  three 
meetings — the  meeting  of  the  35th,  the 
meeting  of  the  19th,  and  the  meeting  of 
the  2l8t  of  Joly.  What  evidence  is  there 
that  he  did  attend  any  one  of  those  three 
meetings  bat  his  own  story  P  I  will  re- 
serve the  balloting  papers  for  the  last. 
Who  saw  him  there  P  Nobody.  Who  heard 
him  there  P  Nobody.  Who  witnessed  him 
going  in  or  coming  oat  P  No  one.  How 
many  of  the  constabulary  do  yoa  think 
there  were  oatsideP  Why,  notoriously, 
there  never  has  been  a  meeting  held  of 
these  clubs  in  the  city  of  Dablin,  and 
very  rightly  too,  that  the  constables 
were  not  at  the  door  preserving  the 
pablic  peace,  and,  as  I  am  informed, 
noting  down  every  man  that  went  in  and 
oat.  Now,  my  allegation  is,  that  there 
was  a  meeting  on  that  day,  the  15th,  when 
pablic  resolatious  were  passed;  and  he 
wanted  to  make  oat^  when  he  saw 
them,  that  there  mast  have  been  another 
meeting  on  that  day.  His  particnlar 
meeting,  who  confirmed  itP  Nobody. 
He  told  yoa  the  history  of  a  meeting 
which  one  hundred  and  ten,  or  one  hun- 
dred and  fifty,  people  could  have  con- 
firmed. £There  is  also  no  corroboration 
about  the  intended  meeting  at  JUTEnnis's 
yard,  which  he  says  was  prevented  by  the 
action  of  the  police  in  occupving  the 
ground.    Where  are  the  police  ?{ 

Well,  then,  we  come  to  the  meeting  of 
the  19th.  That  was  the  one  in  reference 
te  the  proclamation,  as  to  whether  they 
should  give  passive  resistance,  or  submit 


to  the  authorities  or  not ;  and  he  said  thej 
recorded  a  vote  of  passive  resistance;  and 
having  carried  that  vote,  in  forty-eight 
hoars  afterwards  carried  a  resolution  for 
war.  That  is  his  story,  inconsistent, 
manifestly  so.  Why  not  corroborate  him 
as  to  thatP  That  meeting  was  held  in 
Oapel  Street  or  D'Olier  Street,  &  most 
important  part  of  the  City  of  Dublin,  in 
daylight,  at  two  o'clock.  Did  not  the 
authorities  know  of  that  meeting  P  JDdtibyn 
teld  the  police  everjrthing. 

Now  as  to  the  15th,  he  has  it  all  to  him- 
self also.  Nobody  corroborates  him.  I 
know  what  is  said  about  certain  papers, 
bnt  I  wish  to  draw  your  attention  to' this 
important  meeting  where  Mr.  0* Brieve 
was  paid  to  be.  If  a  meeting  is  held,  and 
pablic  resolutions  are  passed,  it  lies  on 
the  party  who  says  that  is  not  the  ime 
character  of  the  meeting  to  establish  it  by 
irrefragable  proof.  He  says  the  object  of 
that  meeting  was  to  call  over  the  clubs. 
When  I  asked,  naturally,  "  Was  your  club 
called  P  "  he  answered  "  No,  it  was  not." 
Then  he  says  there  was  a  sort  of  dry  oon- 
versation  about  arms,  about  men  being 
armed,  and  what  they  wero  to  do.  He 
stood  amongst  the  crowd.  He  then  comes 
to  Mr.  Troughton — a  violent  name.  Why 
is  not  Trotighion  examined  P  Tr(mghtan 
makes  a  speech  and  says  he  has  two 
swivels  to  be  brought  over  in  thi«e  8hip»; 
and  then  he  puts  this  speech  into  the 
mouth  of  Mr.  O'Brien,  that  all  the 
members  of  the  clubs  ought  to  get 
pleasure  yachts,  aad  money  is  to  be  ex- 
pended for  the  purpose  of  buying  them,  in 
order  they  may  sail  about  the  bay  and 
bring  over  the  two  swivels  in  them.  I 
never  heard  such  a  strange  story.  Who 
can  contradict  him  P  If  he  had  said  that 
Mr.  O'Brien  meant  to  kill  the  Queen,  and 
cut  off  her  head,  who  is  to  contradict 
himP 

Now,  gentlemen,  the  great  corrobora- 
tion of  his  story,  as  will  be  told  you  by  the 
SoUeUor-OeneraU  depends  on  the  balloting 
papers ;  and  if  anything  were  wanting  to 
clear  the  case  for  the  prisoner,  it  is  the 
production  of  the  balloting  papers.  The 
papers  are  not  identified  at  all  aa  having 
been  found  at  Ldlor'B,  They  are  not 
marked  by  the  constable  at  the  time,  and 
they  could  not  be  read  for  that  reason. 
Who  has  proved  the  pap^  P  The  inform- 
er's own  story.  How  does  the  informer, 
telling  you  here  are  ten  papers  that  I 
wrote  my  name  on,  confirm  the  informer  P 
He  might  write  pieces  of  paper  every  night 
and  then  produce  them.  I  admit  mere  is 
the  handwriting  of  other  persons  on  them. 
Who  has  proved  the  handwriting  of  any 
one  person  to  those  balloting  p&persP 
What  have  the  counsel  for  the  Crown 
donep    They  have  admitted  they  could 
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not  prove  the  handwriting;  they  were 
bound  to  prove  the  handwriting ;  it  was 
possible  to  prove  the  handwriting  of  the 
Tarious  nersons  who  have  signed  those 
papers  if  genuine.  The  only  evidence 
confirming  Dolibyn  is  that  of  the  police- 
man, who  said  he  saw  a  notice  *'  The  Bed 
Hand  Club,"  for  just  the  period  covered 
by  the  informer,  rrom  one  day  in  July  to 
another.  No  one  ever  seems  to  have  gone 
there,  except  a  man  named  Hanlon,  who 
is  not  oallea. 

And  what  is  the  story  Dcbhyn  tells  of 
the  meeting  of  the  2l8t,  with  reference  to 
these  balloting  papers  P  That  this  was  a 
council  of  war  wnich  met  together  to  elect 
a  body  of  men  to  make  war  upon  the 
Queen.  I  would  not  venture  to  deny — 
I  admit  at  once — ^that  that  was  down- 
right plain  and  plump  treason.  They  had 
met  two  days  before  and  agreed  not  to 
make  war  against  the  proclamation .  They 
met  on  the  21st,  and,  according  to  his 
story,  were  to  elect  five  men  to  make  war 
on  the  Queen.  Very  well,  Mr.  Attorney- 
GenercdbSkyB,  "  Let  me  explain ;  the  Con- 
federation altered  their  niles  and  plans," 
but  I  have  endeavoured  to  show  you  that 
the  whole  of  this  occarred  just  as  the 
Confederation  or  the  League  nad  gone  on 
for  months,  therefore  his  story  resting  on 
bis  own  uncorroborated  or  unassisted  evi- 
dence, goes  for  nothing,  He  says  this, 
Hr.  0*Srien  was  not  there  at  all.  That  is 
one  overt  act. 

But,  gentlemen,  the  balloting  papers, 
I  hnmbTf  submit  to  your  better  judg- 
ment, if  you  have  any  doubt  on  the 
matter,  determine  that  doubt  in  favour 
of  the  prisoner.  I  swear,  says  the  in- 
former,  that  before  we  went  to  vote,  it 
was  agreed  that  no  clerfi;yman  was  to  be 
balloted  for.  All  the  balloting  papers  are 
produced;  and  there  appear  out  of  the 
twenty-one — with  which  number  I  am 
alone  bound  to  deal— eight  for  the  Beve- 
rend  Father  Kenyan,  and  one  for  the 
Eeverend  Mr.  CyMalley.  Mr.  O'Brien's 
name  5s  written  on  one,  but  it  is  scored 
out,  and  his  life  is  to  be  taken  away  on 
this  evidence:  for  it  gives  a  colour  to  the 
entire  proceeding.  Which  supposition  is 
right — ^mine,  that  Mr.  0*Brien\B  innocent ; 
or  the  Attorney  -  GeneraVs,  that  he  is 
guilty?  That,  I  submit  to  your  dis- 
cemmg  judgment,  is  enough  to  destroy 
the  evidence  of  the  informer ;  but,  taken 
with  the  rest  of  the  case,  supposing  they 
did  meet,  I  say  then  it  was  an  innocent 
meeting.  I  hope  for  the  priests'  sakes  it 
was.  r say  the  men  balloted  for  on  that 
paper,  or  card,  were  all  innocent  men, 
elected,  and  chosen  to  conduct  the  affairs 
of  their  clubs.  No  guilt  appears  on  the 
face  of  the  document — no  treason  is  men- 
tioned— but  suppose  there  was?    I  ask 


that  question.  Does  the  Government 
expect  you  to  oonvict  the  Protestant 
agitator  in  the  dock,  while  the  Boman 
Catholic  priest  walks  abroad  at  liberty  in 
all  the  freshness  of  health  and  freedom, 
administering  ghostly  consolation  to  his 
flock?  Is  the  man  who  had  no  vote, 
whose  name  was  struck  out,  to  be  fixed 
with  the  responsibility  of  the  treasonable 
meeting  at  that  place,  while  the  priest 
who  had  ei^ht  votes  walks  free?  I  tell 
you,  you  will  not  do  that.  And  I  will 
vindicate  the  AttomW'Gen&ral,  and  the 
Crown,  and  Lord  (flarendon'e  Gkivem- 
ment;  I  vindicate  the  British  minister 
when  I  sav  that  cannot  be  so.  Every  man 
elected  of  that  batch,  and  voted  for,  was 
mixed  up  in  that  meeting.  Father  Kenyon 
was  a  leading  and  prominent  man ;  but  I 
say  he  was  innocent.  I  say,  if  he  was 
guilty,  the  Crown  are  prosecuting  one 
man  who  is  not  so  guilty,  for  he  had  no 
vote ;  and  they  are  not  prosecuting 
another  who  was  elected,  or  nearly 
elected,  a  member  of  the  council  of  war. 

Gentlemen,  if  you  expect  to  have  equal 
laws  and  impartial  liberty  in  this  country, 
I  call  on  you  to  take  your  stand  on  behalf 
of  the  entire  people  of  the  realm.  Let  us 
have  no  partial,  one-sided  administration 
of  the  law.  Let  the  Protestant  be  con- 
victed if  he  is  guilty  ;  but  unless  you  mean 
to  live  under  the  basest  despotism  that 
ever  disgraced  free-born  men,  be  resolved 
to  have  one  inflexible  and  impartial  law 
for  all  men.  The  Beverend  Fatner  Kenyon 
is  free.  The  Beverend  Father  Kenyon  has 
been  balloted  for  on  this  council  of  war ; 
and  I  say  the  Beverend  Father  Kenyon  is 
innocent,  else  I  would  appeal  from  this 
Court — I  would  appeal  to  the  free  and 
magnanimous  nation  under  whom  we 
live,  who  are  deeply  interested  in  the 
administration  of  justice  and  the  pro- 
tection of  the  people  of  this  country,  to 
see  that  Justice  be  done.  I  ask  for  nothing 
more.  I  appeal  to  your  honest  natures, 
whether  one  man  is  to  be  struck  down  and 
another  spared  ?  Is  the  Boman  Catholic 
priest — who  is  nothing  but  a  man — at 
least,  in  my  judgment,  and  in  the  judg- 
ment of  those  who  think  with  me  (for  we 
assert  the  right  of  private  judgment,  and 
vindicate  the  independence  of  the  human 
mind) — is  that  man  not  to  suffer  for  his 
crimes,  as  well  as  that  prisoner  in  the 
dock  ?  And  is  he  to  be  spared  and  pro- 
tected, while  my  client  is  struck  down 
and  sacrificed?  But  I  do  not  make  a 
charge  against  the  advisers  of  the  Crown. 
I  acquit  them  all.  I  acquit  the  law 
officers  heartily  in  my  soul.  I  acquit  the 
Government.  I  acquit  the  prosecutors, 
for  they  did  not  know,  and  did  not  be- 
lieve that  Father  Kenyon  was  a  member  of 
an  illegal,  guilty,  treasonable  conspiracy 
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against  the  Queen ;  and  therefore,  as  an 
innocent  man,  he  is  not  prosecuted.  And 
if  he,  who  had  eight  votes  in  his  favour,  is 
not  guilty,  is  the  man  in  the  dock,  whom 
even  the  informer  said  nobody  would  vote 
for,  to  be  made  responsible  for  that  act  P 

Gentlemen,  I  have  spoken  to  this  case ; 
I  have  gone  over  the  entire  evidence,  and 
it  is  for  you  to  say  whether  the  charge 
brought  forward  against  the  prisoner  is 
made  out.  That  charge  is  high  treason— 
that  he  did  compass  the  death  of  the 
Queen,  and  levy  war  a^inst  her  in  her 
realm.  I  have  explained  the  principles  on 
which  the  case  rests.  I  have  showed  yon 
that  appearance  in  arms  is  not  enough  to 
coDstitute  treason ;  a  seeking  of  protection 
from  arrest  is  not   enough;    the  crime 

§  roved  must  be  treason  within  the  in- 
ictment,  or  else  you  are  bound  to  acquit 
the  prisoner. 

I  have  observed  upon  the  evidence,  and 
considered,  so  far  as  my  humble  ability 
would  permit,  the  great  question  involved 
in  this  solemn  trial — namely  the  guilty 
intent  of  the  prisoner.  Even  although  the 
explanation  of  his  conduct  may  be  in  some 
respect  unsatisfactory,  yet,  if  it  fall  short 
of  the  tremendous  guilt  of  treason,  acquit 
him  you  must.  Well  do  I  know  and  feel 
the  weighty  difficulties  of  his  case.  With 
some,  prejudice  has  blocked  up  the  avenues 
to  the  understanding ;  in  others,  calumny 
has  done  its  work.     The   impracticable 

Eolitician  has  been  condemned  to  a  fate 
e  has  provoked  and  deserved.  Driven  to 
excesses  he  did  not  contemplate,  in  order 
to  preserve  his  personal  liberty,  he  must 
pay  the  forfeit  of  his  life.  Had  he  been  a 
hypocrite  who  assumed  patriotism  as  the 
mask  of  selfishness,  he  would  ere  now 
have  received  the  rich  reward  of  political 
baseness.  Had  he  been  willing  to  sell  his 
principles,  he  would  have  been  promptly 
paid  ms  price.  He  had  only  to  cheer  on 
inconsistency  when  most  flagrant,  to  ap- 
plaud what  he  had  condemned,  and  to  con- 
demn what  he  had  applauded — to  unsay 
what  he  had  said,  and  to  say  what  he  did 
not  honestly  believe,  and  the  attainted 
traitor  would  have  been  a  patriotic  place- 
man.  He  might  have  flourished  in  indi- 
vidual prosperity  after  he  had  traded  with 
sufficient  toct  on  the  miseries  of  his 
country.  But  he  is  now  hooted  by  all 
parties,  for  he  has  flattered,  and  he  has 
stooped  to  none.  This  offence  against 
party  is  worse  than  his  intent  to  kul  the 
Qaeen — for  he  has  unmasked  faction,  and 
exposed  meanness  and  corruption.  Whither 
can  he  turn  for  sympathy  ?  Prom  whom 
expect  justice?  Slandered,  blackened, 
and  vilified,  his  motives  maligned,  his 
conduct;  misrepresented ;  nicknamed  trai- 
tor, anarchist,  the  foe  of  social  order, 
property  and  law — whither  can  he  look 


for  refuge  P  A  price  was  set  upon  hia 
head;  he  has  been  caricatured,  hunted 
through  his  native  country — no  epithet 
of  abuse  was  too  gross  to  be  applied  to 
him.  Where  can  he  expect  a  temperate 
consideration  of  his  motives  and  entire 
political  career  P  His  hope  must  alone  be 
where  the  law  has  placed  it — ^in  the 
honour,  the  integrity,  the  discernment, 
the  humanity  of  a  jury.  A  rampart  of 
defence  that  jury  was  designed  to  be 
to  accused  men,  prosecuted  for  political 
conduct  or  political  excesses,  by  the 
weight  and  power  of  the  Grown.  Judges 
must  be  unbending;  juries  may  regard 
the  frailly  of  human  nature.  Juries — 
sprung  from  the  people — should  cast  the 
ample  shield  of  their  protection  round 
their  fellow-subject,  where  they  can  be- 
lieve his  heart,  his  motive,  and  bis  pur- 
pose were  not  guilty,  equivocal  although 
certain  of  his  acts  may  oe.  Such  is  the 
high  office  designed  for  you  in  that  famous 
constitution,  whose  foundations  have  been 
laid  in  the  deepest  wisdom,  which  has 
been  through  successive  ages  cemented  by 
the  patriots  blood,  and  consecrated  in 
the  martyr's  fire.  Your  countryman, 
your  fellow-mortal,  is  in  your  power. 
Seek  not,  with  severe  anxiety,  for  proofs 
on  which  to  send  him  to  a  bloody  aeath ; 
rather  regard  the  evidence  which  enables 
merciful  men  to  save  what  may  yet  prove 
a  useful  life  to  his  family  and  his  country. 
The  boast  of  British  law  is  that  it  abhors 
the  shedding  of  human  blood.  Yield  to 
its  benign  principles,  to  the  generous  im- 
pulses of  your  nature,  and  stand  between 
the  prisoner  and  his  grave.  Review  his 
life.  From  his  mother's  breast  he  drank 
in  a  love  of  country—from  a  father's 
patriotic  example  the  passion  grew  to  a 
dangerous  height.  He  nas  indulged,  per- 
haps, a  vision  to  the  peril  of  life,  that 
Ireland  might  be  a  nation  and  you  her 
guides  to  wealth  and  greatness.  Is  not 
death  upon  the  scaffold  a  terrible  punish- 
ment for  the  belief,  although  misguided, 
that  Irishmen  had  intellect  enough  to 
rule  the  country  of  their  birth  P  In  his 
childhood  he  heard  that  the  union  with 
England  was  carried  by  corruption.  He 
heard  it  from  an  Irish  senator  whom 
money  could  not  purchase — whom  a  title 
could  not  bribe — ^who  gave  his  honest 
vote,  and  would  have  freely  given  his  life, 
to  save  the  perishing  constitution  of  his 
country.  That  father  recounted  to  my 
client  what  PlunJcet,  Bushe,  and  Chraitan 
spoke  on  the  last  memorable  night  of  our 
national  existence—how  he  had  been 
persuaded  by  the  gravity  of  their  argu- 
ments, transported  hj  their  eloquence, 
and  borne  away  by  their  patriotic  ardour. 
His  youthful  imagination,  fired  by  a  sense 
of  Ireland's  wrongs,  dwelt  on  the  days 
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when  we  had  a  gentry  and  a  senate  with 
intense  constancy,  aud  the  passion  grew 
that  he  might  restore  a  parliament  to  the 
land  he  loved.  This  wag  the  source  of  a.l 
his  errors.  Bitter  disappointment  has 
crashed  his  ardent  hopes;  but  a  parlia- 
mentarj  constitution  he  wished  and 
meant  to  have  given  to  Ireland.  No  man's 
property  would  he  have  touched— no  law 
of  God  or  man  would  he  have  broken. 
Loved  by  those  who  knew  him.  generous, 
disinterested,  utterly  unselfish  through 
life,  humane  and  tender-hearted — he  now 
stands  at  the  bar  of  his  country  to  answer 
for  having  meant  to  kill  the  Queen,  and 
subvert  the  constitution  which  he  adores. 
His  true  offence  is  that  he  courted  for 
you  what  is  England's  glory,  and  blessing, 
and  pride.  Deeply  he  may  have  erred  in 
pursuit  of  this  darling  object— will  you 
avenge  his  misdirected  patriotism  by  a 
drcadftil  death  ?  You  may  do  so,  and  no 
earthly  inducement  will  tempt  me  to  say, 
if  you  pronounce  the  awful  sentence  of 
guilty,  that  you  have  not  given  the  ver- 
dict conscience  commanded.  If  his 
countrymen  condemn  my  client,  he  will 
be  ready  to  meet  his  fate  in  the  faith  of  a 
Christian,  and  with  the  firmness  of  a  man. 
The  last  accents  of  his  lips  will  breathe  a 
prayer  for  Ireland's  happiness,  Ireland's 
constitutional  freedom.  The  dread  mo- 
ments that  shall  precede  his  mortal 
agonies  will  be  consoled  if,  through  his 
sufferings  and  his  sacrifice,  some  syatem 
of  government  should  arise  such  as  I 
aver  has  never  here  existed — wise,  com- 
prehensive, impartial,  and  above  all,  con- 
sistent, which  may  conduct  to  wealth, 
prosperity,  and  greatness,  the  country  he 
has  loved,  not  wisely,  perhaps,  but  too 
well. 

Would  to  God  Mr.  Smith  O'Brien  were 
my  only  client.  The  future  happiness  of 
an  honourable,  ancient,  loyal  family  is 
here  at  stake — the  church,  the  bar,  the 
senate  furnish  relatives  near  and  dear  to 
this  unhappy  gentleman,  who,  although 
they  difier  with  him  in  political  opinion, 
have  hastened  to  give  him  brotherly  con- 
solation this  melancholy  day.  Ireland 
has  been  the  scene  of  their  benevolent 
exertions — the  source  of  their  joys,  her 
misery  has  been  their  affliction,  her  gleams 
of  prosperity  their  delight.  With  broken 
hearts,  should  you  consign  the  prisoner  to 
the  scaffold,  they  must  henceforward 
struggle  on  through  a  cheerless  existence, 
labouring  in  sorrow  for  the  land  they 
love.  A  venerable  lady,  who  has  dwelt 
amidst  an  affectionate  tenantry,  spending 
her  income  where  it  was  raised,  diffusing 
her  charities  and  her  blessings  aroumi, 
awaits  now,  with  trembling  heart,  your 
verdict.  If  a  verdict  consigning  her  be- 
loved son  to  death— that  heart  will  quickly 
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beat  no  more.  Alas  !  more  dreadful  still 
— six  innocent  children  will  hear  from 
your  lips  whether  they  are  to  be  stripped 
of  an  inheritance  which  has  descended 
in  this  family  for  ages — whether  they  are 
to  be  driven,  fatherless  and  beggared 
upon  the  world,  by  the  rigour  of  a  bar- 
barous and  cruel  law,  whether  they  are  to 
be  restored  to  peace  and  joy,  or  ulunged 
into  the  uttermost  depths  of  black  de- 
spair. There  is  another  who  clings  to 
hope — hope,  may  it  be  blessed,  in  you  ! 
Her  life's  blood  would  be  gladly  shed  to 
save  the  object  of  her  youthful  affections ; 
you  will  not  consign  her  to  an  untimely 
grave!  In  a  case  of  doubt,  at  the  very 
worst,  let  a  father's  pity  be  awakened,  a 
husband's  love  be  moved.  Let  justice  be 
administered,  but  justice  in  mercy.  In 
no  pitiful  strains  do  I  seek  compassion  for 
my  client,  even  in  this  case  of  blood.  I 
ask  it  solemnly  in  the  spirit  of  our  free 
constitution,  in  accordance  with  the  rooted 
principles  of  our  common  law.  In  this 
great  cause  between  the  subject  and  the 
Grown,  those  great  principles  ought  to 
shine  out  in  glorious  perfection.  A  ver- 
dict of  acquittal  in  accordance  with  those 
divine  doctrines,  will  not  be  a  triumph 
over  the  law,  but  the  triumph  of  the  law. 
When  the  Sovereign  seals,  by  her  coro- 
nation oath,  the  great  compact  between 
the  people  and  the  Crown,  she  swears  to 
execute,  in  all  her  judgments,  justice  in 
mercy.  The  same  justice  you  administer 
— no  rigorous,  remorseless,  sanguinary 
code — but  justice  in  mercy.  Where,  as 
here,  the  crime  consists  in  the  intent  of 
the  heart,  and  you  can  believe  that  intent 
not  treasonable,  or  even  doubtful,  then, 
by  the  solemn  obligation  even  of  coldest 
duty,  you  should  yield  to  mercy.  In 
nothing,  though  at  an  immeasurable  dis- 
tance still,  do  men  on  earth  so  nearly  ap- 
proach the  attribute-,  of  the  Almighty  as 
in  the  administration  of  justice.  Divine 
justice  will  be  tempered  with  mercy,  or 
dismal  will  be  our  fiite-  As  you  hope  for 
mercy  from  the  Great  Judge,  grant  it  this 
day.  The  awful  issues  of  life  and  death 
are  in  your  hands— do  justice  in  mercy. 
The  last  faint  murmur  on  your  quivering 
lips  will  be  for  mercy,  ere  the  immortal 
spirit  shall  wing  its  flight  to,  I  trust,  a 
bettor  and  brighter  world. 

Evidence  poa  the  Defence. 

William  James  Ramill — Examined  by 
Fitzgerald, 

Secretary  to  the  Irish  Confederation  for 
six  months  after  ics  foundation,  January 
16,  1847.  Proved  the  Rules  of  the  Con- 
federation, also  a  document  circulated 
amongst  the  members  of  the  Confede- 
ration,   ''A    Lecture    on    the   Use    and 
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Capacity  of  tbe  Confederate  Clnbfl,  de- 
livered at  the  Dr.  Doyle  Clubroom,  Dublin, 
by  Charles  Gavan  Duffy"  Another 
document,  '*  A  Report  on  the  Organiza- 
tion and  luBtructions  for  tbe  formation 
of  Confederate  Clubs,  by  Charles  Gavan 
Duffy''  printed  by  William  Holden,  10, 
Abbey  Street,  the  Confederation  priuter. 

Cross-examined  by  the  Attorney- General. 

Mr.  Smith  O'Brien,  Mr.  Duffy,  Mr. 
Dillon,  Mr.  Doheny,  Mr.  Gavan  Duffy,  Mr. 
John  Mifchel,  Mr.  Devin  Eeilly,  Mr.  John 
Martin,  Doctor  Cane  ot  Kilkenny,  Mr. 
Varian  of  Cork,  and  Mr.  D*Arcy  M'Gee 
were  original  members  of  the  Council. 
Mr.  Brennan  was  not.  I  am  not  sure 
aboat  Mr.  Lalor. 

Re-examined  by  Fifzgerald. 

The  Rev.  Mr.  Meehan  was  a  member, 
also  the  Kev.  Mr.  Kenyon. 

Dr.  John  Gray — Examined  by  Sir  C. 
O'Loffhlfu, 

One  of  the  proprietors  of  The  Freeman* s 
Journal.  Spoke  to  the  formation  of  the 
Irish  League,  in  July,  1848.  Proved  the 
rules  adopted  by  the  League,  also  **  A 
speech  of  William  Smith  O'Brien,  M.P., 
on  the  cause  of  discontent  in  Ireland, 
delivered  in  the  House  of  Commons, 
4th  July,  1843,"  and  "  a  letter  of  William 
Smith  O'Brien  on  joining  the  Associa- 
tion ; "  both  were  circulated  by  the  Repeal 
Association. 

You  have  been  some  time  acquainted 
with  Mr.  O'Brien?—!  have  known  him 
since  1844. 

Have  you  conversed  with  him  on  poli- 
tical subjects  ? —Very  frequently. 

Have  you  ever  heard  him  express  dis- 
loyalty to  the  Queen,  or  use  any  lanfrunge 
disrespectful  to  royalty  at  all  ?  -Never. 

Did  you  over  hear  him  express  opinions 
with  respect  to  constitutional  apjita^^ion  ? 

Attorney 'General :  I  do  not  know  really, 
my  lord,  whether  this  is  evidence. 

Sir  G.  O'ljoghlen  :  We  propose  to 
show  from  persons  acquainted  with  Mr. 
O'Brien  for  a  long  time,  that  they  have 
never  heard  him  express  opinions  dis- 
loyal to  the  Queen,  and  that  liis  opi- 
nions have  been  always  in  favour  of  con- 
stitutional agitation.  A  similar  line  of 
defence  was  adopted  in  the  cases  of  Hardy 
and  Home  Took,  Arthur  O'Connor  and 
O'Connell.  In  Hardy's  case  it  was  ad- 
mitl/cd  after  a  very  long  argument.  In 
the  case  of  0'Co7inor  witnesses,  including 
Lord  John  Russell  and  several  noblemen 
and  gentlemen,  were  brought  forward, 
who  all  gave  evidence  to  the  same  eti'ect. 

Attorney 'General:  In  O' Council's  case 
there  was  a  question  as  to  the  real  mean- 
ing of  some  of  his  speeches,  and  they 
were  allowed  to  go   into  evidence   of  a 


speech  made  several  years  before  to 
snow,  at  an  early  period  of  his  political 
life,  that  he  did  really  and  bona  fide 
profess  himself  an  advocate  of  legiti- 
mate agitation  for  the  purpose  of  obtain- 
ing political  changes,  in  this  cose  we  do 
not  impute  any  meaning  to  words  or 
speeches  made  by  Mr.  O'Brien,  except 
what  is  plainly  expressed  in  the  speeches 
themselves.  I  do  not  object  to  general 
evidence  of  that  character. 

DoHEBTY,  C.J. :  Does  not  this  amount 
to  general  evidence  of  character? 

Blacicbukne,  L.C.J. :  We  think  it  right 
to  ask  the  general  qnestion  as  to  his  at- 
tachment to  the  Queen. 

Sir  C.  O^LoghUm,  [to  the  Wilness) :  From 
the  opportunities  you  have  had  of  a  know- 
ledge of  Mr.  O'Brien's  sentiments,  can 
you  state  what  was  his  opinion  of  consti- 
tutional agitation  P 

Bla^ckbubne,  L.C.J. :  We  do  not  under- 
stand that  word  here  ;  you  must  ask  as  to 
the  loyalty  of  Mr.  O'Brien,  and  his  at- 
tachment to  the  Queen. 

Witness :  I  have  frequently  heard  him 
say  he  would  rather  give  up  life  than  be 
a  party  to  any  unconstitutional  agitation. 

The  Witness  further  stated  that  about 
Saturday,  July  21st,  a  placard  about  tbe 
suspension  of  the  Hdl*eas  Corpus  Act  and 
the  intended  arrest  of  Mr.  O'Brien  was  ex- 
hibited outside  The  Freeman  office;  and 
that  Mr.  Dillon  and  Mr.  Mengher  called 
and  were  shown  the  original  telegraphic 
despatch. 

Sir  C.  O'Loghlen :  Take  that  document 
in  your  hand  (handing  a  paper  to  the 
Witness).  These  are  the  resolutions  of 
the  ir>th  of  July,  my  lord. — I  recognise 
I  this  as  a  reprint  of  a  resolution  sent  to 
me  by  the  members  of  a  club. 

Did  you  see  the  resolution  in  manu- 
script ? — Yes  ;  it  is  an  accurate  copy,  ex- 
cept some  slight  typographical  error. 

Where  is  that  manuscript  ? — It  waa  re- 
turned  to   the   members  of  the  club  ;  it 
'  was   an   oritrinal    dcjcument  sent   to   my 
office,  and  I  left  directions  that  it  shimld 
^  be  returned  to  the  messenger  who  called 

for  it  again. 

'      Solicitor- General:  Can  Dr.   Gray  swear 

'  in  whose  handwriting  it  was  ? — I  reco^;- 

;  nized  the  authenticity  of  the  document 

by  the  uignatures,  some  of  which  I  knew. 

My  attention  Wi.s  drawn  to  the  document 

by  the  foreman. 

Sir  C.  O'Loghlen  {to  the  Clerk  of  the 
\  Crown) :  Then  mark  it  as  proved  by  Dr. 

i  ^^^y- 

I  Solicitor- General :  I  consider  it  not 
'  proved  at  all. 

!    Cross-examined  by  the  Solioitor-Gtneral. 
Th.it  was  a  coalition   between  the  mem- 
bers  of    the    Conciliation   Hall  and   the 
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members  of  the  Confederation  P — A  coali- 
tion of  two  parties  of  repealore,  who 
fancied  they  differed  very  mach,  and 
foand  they  did  not  differ. 

One  party  consisted  of  the  advocates  of 
moral  force  ? — They  were  all  advocaiea  of 
moral  force. 

As  distingnitibed  from  the  advocates  of 
physical  force  ? — They  were  all  advocates 
of  moral  force.  They  were  called,  in  the 
language  of  the  day,  moral  and  physical 
force  parties ;  but  when  they  came  to- 
gether and  conversed  on  the  matter,  tbey 
found  they  were  all  advocates  of  moral 
force. 

Am  I  to  understand  that  the  physical 
force  advocates  had  conceded  their  opi- 
nions, to  enable  them  to  become  members 
of  the  League,  to  the  moral  force  men  P 
—  There  was  no  concession  on  either  side  ; 
both  parties  conceded  phraseology  which 
they  thought  might  be  misunderstood  by 
the  other. 

And  was  it  a  concession  of  phraseology 
without  disclosing  the  real  state  of  the 
opinions  of  the  parties  P — 1  did  not  state 
that. 

What  am  I  to  understand  from  it  P — 
There  were  certain  phrases  used  by  both 
parties  which  were  misunderstood  by  the 
other ;  and  on  coming  to  understand  each 
other's  meaning,  they  found  that  they  had 
misunderstood  each  other.  And  their 
difference,  that  is  their  separation,  arose 
through  a  misunderstanding,  and  not  be- 
cause of  any  real  diHerence  as  to  the  prin- 
ciple  on  which  the  repeal  agitation  should 
be  conducted. 

Now,  am  I  not  to  understand  this,  that 
one  of  the  parties  objected  to  its  being 
considered  that  members  of  the  League 
should  have  any  connexion  whatever  with 
the  Confederate  Clubs  P— Both  parties 
agreed  in  that. 

Was  it  a  necessary  incident  to  their 
chaiacter,  as  members  of  the  League, 
that  ihey  should  have  no  connexion  what- 
ever with  the  clubs  p — It  was  under- 
stood that  the  Irish  League  was  to  be  a 
separate  and  distinct  body ;  totally  dis- 
tinct from  all  others. 

Did  that  amount  to  excluding  from  their 
body  members  of  clubs  P — it  did  not 
amount  to  excluding  the  members  of  the 
Repeal  Association  or  any  other  associa- 
tion except  place-hunters;  that  was  the 
only  exception  made. 

Was  there,  however,  an  understanding 
that  none  of  the  members  of  the  League 
were  considered  to  be  responsible  for  any 
acts  or  opinions  of  the  clubs  P — None  of 
the  members  of  the  League  were  to  be 
considered  responsible  for  any  of  the  acts 
of  any  other  parties. 

The  mcseage  of  July  22  about  the  sus- 
penfcion   of  the  Habeas  Corpus  Act  was 


I  transmitted  by  my  agent  in  London  to  tny 
,  agent  in  Liverpool,  and  the  agent  in 
I  Liverpool  transmitted  that  to  me,  and  the 
,  manuscript  of  my  agent  I  showed  to  Mr. 
i  Mea^fker  a.nd'M.r.  Billon.  It  was  placarded 
at  the  office. 

Were  the  words,  **  Warrant  issued," 
&c.,  added  at  your  own  office  by  yourself  P 
— No. 

That  was  part  of  the  message  trans- 
mitted from  London   by  your  agent  P — 
That  was  part  of  the  message  sent  to  me. 
That  could  not  have  been  true  P — I  be- 
lieved it  to  have  been  true. 

Tou  found  afterwards  it  was  not ;  the 
Act  had  not  passed,  it  was  only  notice 
given  of  bringing  in  the  bill  P  —My  tele- 
graphic despatch  did  not  say  an  Act  had 
passed,  but  that  it  was  about  to  be  passed. 

John  Maker — Examined  by  Fitzgerald, 

Deputy  Lieutenant  for  the  county  of 
Wexford,  and  formerly  M.P.  for  the 
county.  Had  been  acquainted  with  Mr. 
O'Brien  for  many  years.  Spoke  to  Mr. 
O'Brien's  coming  on  a  visit  to  his  house 
near  Enniscorthy,  by  invitation,  on  Satur- 
day July  21,  1848,  and  leaving  at  about 
ten  or  half-past  on  the  following  morning. 

State  the  circumstances  under  which 
he  left  it. — A  servant  came  to  my  dress- 
ing-room about  eight  o'clock  in  the  morn- 
ing, to  say  Mr.  O'Brien  wished  to  see  mo. 
I  immediately  went  to  his  bedroom  in  my 
dressing-gown,  where  I  found  he  was  in 
the  act  of  dressing. 

Atf omey- General :  One  moment.  I  do 
not  know  whether  all  the  private  state- 
ments of  Mr.  O'Brien  to  this  witness  are 
to  be  evidence. 

Fitzgerald  :  Surely,  I  am  entitled  to  give 
this  in  evidence.  The  A ttoimey- General 
relies  on  the  intent  with  which  Mr. 
O'Brien  left  Dublin  on  this  very  occasion. 

Blackburne,  L.C.J. :  The  Attorney- 
General  has  not  examined  as  to  any  thing 
that  occurred  at  Mr.  Maker's  house,  which 
might  admit  declarations  on  that  occasion 
of  Mr.  O'Brien. 

Fitzgerald :  Surely,  my  lord,  he  stated 
thoi-e  acts  as  different  steps. 

DouEHTY,  C.J. :  You  may  meet  it  by  the 
acts,  for  instance,  of  Mr.  Meagkei'  going 
up  to  Mr.  O'Brien. 

Fitzgerald  {to  tlie  Witness) :  Had  any 
other  persons  come  into  your  house  P — In 
the  bedroom  of  Mr.  Smith  O'Brien  I  found 
two  other  gentlemen  who  had  arrived  that 
morning  by  the  mail  from  Dublin. 

W  ho  were  those  gentlemen  P — Mr. 
Thomas  Francis  Meagher  and  Mr.  John 
Dillon. 

Solicitor' General :  They  have  now  the 
full  benefit  of  what  they  wanted. 

Prisoner :  May  I  be  allowed  to  ask,  in 
common  fairness,  whether  every  speech 
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made  by  m©  snbeeqnent  to  my  leaving 
JJiiblin,  which  happens  to  be  reported  in 
sQch  a  fashion  tnat  I  never  believe 
speeches  were  reported  before,  by  every 
common  policeman,  ehonld  bo  taken  as 
evidence  of  my  intent ;  and  the  declara- 
tion of  a  private  friend,  of  what  I  said  to 
him  in  the  progress  of  my  jonrney  should 
nob  ba  allowed  as  evidence.  It  does  seem 
to  me  the  most  moastrons  decision  I  ever 
heard  of. 

Fitzgerald:  Does  your  lordship  think, 
having  brought  other  members  who  are 
charged  as  co- conspirators  into  connexion 
with  Mr.  0*Brien,  that  I  am  at  liberty  to 
give  evidence  as  to  the  intent  with  which 
they  left? 

Blackbuknb,  L.G.J. :  No,  we  do  not. 

Prisoner  {to  Fitzgerald)  t  Perhaps  you 
would  save  yourself  the  trouble  of  going 
any  further  ;  it  is  quite  a  farce  to  attempt 
it.  I  call  upon  you  to  give  uj)  the  defence. 
Let  the  case  go  as  it  is  to  the  jury  ;  I  am 
quite  natisfied  ;  I  look  npon  it  as  a  sub- 
stantial violation  of  all  the  principles  of 
justice,  and  I  call  on  my  counsel  to  give 
up  the  case. 

Fitzgerald  t  I  beg  your  lordship's  par- 
don, but  your  lordship  knows  the  heavy 
importance  of  this  case;  perhaps  the 
Court  will  wait  till  Mr.  Whiteside  arrives  ? 

MooHE,  J. :  Yes,  certainly,  we  will  wait. 

Fitzgerald:  In  order  to  save  time,  I 
will  ask  one  or  two  other  questions  of  the 
Witness  to  which  there  can  be  no  objec- 
tion. {To  the  Witness) :  At  what  time  did 
Mr.  0  Brien  and  Mr.  Meagher  leave  your 
house  ? — From  ten  to  half-past  ten  o'clock. 

Did  those  two  gentlemen  you  spuke  of 
go  with  him  ? — They  did. 

Have  you  been  long  acquainted,  Mr. 
Maker,  with  Mr.  O'Brien  ? — My  acquaint- 
ance with  him  dates  from  1835. 

Are  you  acquainted  with  his  sentiments, 
political  and  otherwise? — His  political 
sentiments — of  conrne  I  have  some 
acquaintance  with  those,  as  I  should  say 
the  rest  of  the  world  have.  His  private 
sentiments  on  various  matters,  when  we 
have  come  together,  I  have  also  known  ; 
we  have  spoken  together  on  political 
matters. 

Do  you  believe  him  to  be  a  person 
attached  to  the  Queen  and  constitution  P 
—I  should  say  distinctly  so. 

Prisoner :  My  lord*?,  1  beg  pardon  again ; 
I  must  once  more  appeal  to  your  lord- 
ships to  know  whether  the  conversation  I 
held  with  Mr  Maker  on  the  morning  of 
my  departure  is  to  be  received  by  the 
Court  ? 

S  diciior- General :  As  the  rejection  of 
the  question  appears  to  press  on  Mr. 
O'Brien's  mind,   and   he   feels   that    the 

Question  oui:ht  to  be  answered,  we  with- 
raw  our  objection. 


Blackburne,  L.C.J. :  If  you  have  no 
objection,  of  course  it  may  be  answered. 

Solicitor-General :  We  have  no  objection 
to  it. 

Attorney- General:  It  is  not  to  be  taken 
as  a  precedent. 

Blackburne,  L.C.J. :  Any  transaction 
which  is  evidence  on  the  part  of  the  Crown 
of  conversations  and  communications  with 
Mr.  O'Brien,  they  had  the  falleat  right  to 
examine  to  as  his  own  declarations  in  the 
course  of  this  transaction  ;  but  this  being 
a  perfectly  distinct  one,  with  reference  to 
which  the  Crown  offered  no  evidence,  we 
thought  he  had  no  right  to  do  so ;  but  aa 
the  Crown  waive  their  objection,  you  may 
proceed  Mr.  Fitzgerald. 

Attorney-Oeneral :  Certainly,  my  lord. 

Fitzgerald  (to  ike  Witness) :  Now,  sUte 
what  passed  on  the  morning  of  the  23rd  P 
— About  eight  o'clock  a  servant  came  to 
my  dressing-room,  and  stated  that  Mr. 
Smitk  O'Brien  wished  to  speak  to  me.  I 
went  to  bis  bedroom  and  found  him  in  the 
act  of  dressing ;  he  immediately  said, 
•*  There  are  two  other  gents  in  the  house 
for  whom  I  think  you  are  not  prepared : 
Mr.  Mea'jker  and  Mr.  Dillon  arrived  this 
morning  by  the  mail,  and  bring  the  news 
of  the  suspension  of  the  Habeas  Corpus 
Act;  and  that  a  warrant  for  my  arrest 
has  been  issued,  which  they  think  may 
probably  have  come  down  by  the  mail  by 
which  they  came  themselves  ** ;  and  he 
then  said,  **  My  dear  Maker,  I  did  not 
come  to  your  house  to  disturb  its  f>eace  ; 
get  us  some  breakfast,  and  send  us  on  our 
way.  I  do  not  wish  that  any  arrest  should 
take  place  in  your  house.  Send  for  a  car, 
that  we  may  go  towards  Kilkenny,  wheie 
we  have  i<ome  friends  with  whom  I  wish 
to  consult  in  this  crisis."  I  told  him  iht-y 
should  have  my  carriage  to  take  them  to 
Enniscorthy,  and,  in  the  meantime.  I 
would  send  a  messenger  to  have  a  car 
ready  to  forward  them  on  their  arrival. 
They  breakfasted,  and  left  within  an 
hour. 

Now,  had  there  been  any  appointment 
previous  to  this  for  any  thing  to  be  done 
on  the  next  day  P — On  the  next  day  I  think 
I  had  projected  to  take  Mr.  O'Brien  to  see 
Wexford  and  its  harbour,  and  the  mud 
lands  of  Wexfoid,  which  were  in  tiie 
coarse  of  reclamation,  in  which  he  ex- 
pres.sed  a  considerable  interest. 

Cross-examined  by  the  Attorney-Oeneral. 
Dillon  and  Mea^gker  Sirrived  on  the  Sun- 
day morning.     Mr.   O'Brien  had  a  large 
leathern  porlmanteau  with  him.     He  said 
he  was  going  to  Kilkenny. 

Henry  Coulter— Examined  by  Sir  C. 

O'Logklen. 
A  shorthand  writer  connected  with  The 
Freeman's  Journal.  Spoke  to  a  meeting  ot 
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the  Confederafcion  held  at  tbe  Botanda, 
at  which  a  discussion  arose  between  Mr. 
O'Brien  and  Mr.  MUcheL  Mr.  O'Brien 
spoke.  It  was  on  Wednbsday,  2nd  or  3rd 
of  February  1848.  Mr.  O'Brien  moved  a  re- 
solution to  the  effect  that  certain  letters 
having  been  published  which  the  public 
might  consider  were  expressing  the  opin- 
ions of  the  Irish  Confederation,  they 
deemed  it  advisable  to  lay  before  the 
country  their  original  rules.  An  amend- 
ment was  moved  by  Mr.  Mitchel,  and 
seconded  by  Mr.  Devin  Beilly,  The  meet- 
ing was  twice  adjourned.  Mr.  O'Brien's 
resolution  was  finally  carried. 

The  Witness  also  proved  a  speech  made 
by  Mr.  O'Brien  at  the  Irish  Confederation 
on  May  13th,  1847,  in  which  he  said— 

"Now  we  think  it  absolutely  necessary — and 
I  speak  on  the  part  of  the  council  as  well  as  on 
my  own  part — we  look  upon  it  as  essentially 
necessary  to  combine  all  clashes  and  creeds  of 
Irishmen — ay,  to  unite  even  Orangemen  with  us 
in  our  struggle — those  men  who  have  often  em- 
ployed physical  force  itjuriously  for  themselves 
and  the  country,  but  who  never  abdicated  the 
right  to  wield  the  dword.  We  do  feel  earnestly 
and  strongly,  that  in  order  to  eCFect,  by  peaceful 
means,  the  repeal  of  the  union,  a  confederation 
of  the  ProtcMtants  and  Roman  Catholics  of  Ire- 
land is  absolutely  necessary. 

**  There  was  another  resolution  proposed  by 
us,  and  I  think  it  right  that  the  Protestants  of 
this  country  nhould  kndw  that  it  was  not  sug- 
gested by  a  Protestant,  but  by  Roman  Catholics. 
That  resolution  was  to  the  effect,  that  in  the 
proceedings  of  the  new  body,  there  should  be  a 
strict  avoidance  of  all  topics  of  a  sectarian  or 
purely  religious  nature.  Perhaps  some  felt 
over-sensitive  on  this  point,  and  its  importance 
may  have  been  exaggerated.  I  think  it  has ; 
but  the  fact  cannot  be  concealed,  that  tliere  are 
many  Protestants  and  Catholics  who  consider 
that  there  was  in  the  proceedings  of  the  Repeal 
Association  that  which  gave  it  rather  the  ap- 
pearance of  a  Catholic  Association  than  of  a 
national  body  of  Irishmen,  including  men  of 
di£ferent  creed<." 

Bichard  ^arre^^— Examined  by 
Fitzgerald, 

Editor  of  The  Pilot  newspaper.  A 
member  of  the  '82  Club,  not  one  of  the 
Confederate  Clubs.  The  uniform  is  a 
green  dress  and  a  cap  with  a  gold  band. 

I  have  known  Mr.  O'Brien  since  1844. 
He  profeHsed  principles  which  I  think 
involve  attachment  to  the  Queen  ;  and  if 
he  had  expressed  contrary  sentiments  I 
shonld  have  recolleqted  it. 

Sir  Bcwid  Boche,  Bart. — Examined  by 
Sir  a.  O'Loghlen. 

Formerly  member  of  Parliament  for  the 
city  of  Limerick.  Had  known  Mr.  O'Brien 
for  eighteen  or  twenty  years. 

Yon  have  had  occasion  to  converse  with 
}iim  on  political  subjects?— Frequently. 


Now,  from  his  general  character,  and 
the  knowledge  of  him  you  have  acquired 
by  those  conversations,  do  you  consider 
him  a  friend  to  the  Queen  and  constitu- 
tion, or  the  contrary  P — I  am  quite  sure 
that  Mr.  O'Brien,  as  far  as  I  know,  never 
entertained  an  opinion  against  the  title 
and  dignity  of  the  Queen.  With  respect 
to  the  constitution,  if  you  mean  the  con- 
stitution of  the  union,  I  think  he  was 
opposed  to  it  in  this  country.  But  not  in 
any  other  way  except  the  restoration  of 
tbe  Parliament  to  this  country,  and  upon 
that  point  he  entertained  strong  opinions. 
I  believe  he  is  a  very  determined  man  in 
expressing  his  own  opinions.  I  think  he 
speaks  very  openly. 

Have  you  ever  heard  him  express  opi- 
nions with  respect  to  constitutional  agi- 
tation P 

Solicitor- General :  I  object  to  that;  I 
think  that  such  a  question  cannot  be  put. 

Sir  C.  O'Loghlen:  It  is  identically  the 
same  as  that  which  was  put  to  the 
Duke  of  Bichmond  in  Home  Tooke's  case. 
( To  the  Witness) :  Have  you  ever  heard 
him  express  opinions  with  respect  to  con- 
stitutional agitation  P— I  think  I  have 
heard  him  say  that  the  only  way  to  obtain 
political  changes  was  by  means  of  consti- 
tutional agitation. 

Cross-exapiined  by  the  Attorne^i-Oeneral. 

You  considered  him  rather  a  determined 
man  in  carrying  out  his  opinions? — lu 
carrying  out  his  own  opinions. 

Have  you  had  much  intercourse  with 
him  since  the  month  of  March,  in  the 
present  year? — In  the  early  part  of  the 
year  I  think  I  had. 

That  is,  about  January  or  February  ? — 
Aft9r  March — April. 

John  Bolton  3fa««ey— Examined  by 
Fitzgerald. 

Grand  juror  of  the  county  of  Limerick. 
Had  known  Mr.  O'Brien  for  many  years. 

From  your  knowledge  of  his  sentiments, 
do  you  believe  him  to  have  been  attached 
to  the  Queen  and  constitution  ? — I  never 
could  collect  any  thing  that  was  hostile  to 
the  constitution,  that  is,  the  Queen,  Lords 
and  Commons ;  he  certainly  was  a  re- 
pealer, and  was  very  anxious  on  that 
subject. 

Sir  Denham  Norreys,  Bart.,  M.P. — Ex- 
amined by  Sir  G.  O'Loghlen, 

Member  of  Parliam  ent.  Proved  a  speech 
delivered  by  Mr.  O'Brien  in  1843  on  the 
causes  of  Irish  discontent,  and  an  address 
to  the  people  of  Great  Britain  drawn  up 
by  Mr.  O'Brien  in  the  same  year  and 
adopted  at  a  meeting  of  Irish  members. 

You  say  you  have  known  Mr.  O'Brien 
for  many  years  P— For  twenty  yeanu 
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Have  yon  had  frequent  opportunities  of 
conversing  with  him  on  political  subjects? 
—Tea. 

From  those  conversations,  and  the 
general  knowledge  yon  have  of  his  cha- 
racter, do  yon  consider  him  to  be  a  roan 
attached  to  the  Queen  and  constitution  of 
the  kingdom,  meaning  by  the  word  **  con- 
stitution,'* Queen,  Lords,  and  Commons  P 
— Certainly. 

William  Fitzgerald,  grand  juror  for 
Clare,  Hon.  Cornelius  O'Callaghan,  D.L., 
and  William  Monsell,  M.P.,  gave  similar 
evidence  as  to  Mr.  0'.firien>  character  and 
opinions. 

ThomcLS  Henry  Burhe,  recalled,  proved 
a  letter  from  Mr.  Bndington,  the  Under- 
Secretary,  to  Mr.  O'Brien,  dated  Au- 
gust 13,  1848,  referring  to  the  contents  of 
the  portmanteau. 

Sir  C.  O'Loghlen  put  in  the  *'  address  to 
the  people  of  Great  Britain  in  1843,"  the 
speech  delivered  by  Mr.  O'Brien  in  the 
House  of  Commons  in  1843,  and  his  letter 
dated  lOth  of  October  1843,  on  becoming  a 
member  of  the  Bepeal  Association,  and 
the  rules  of  the  Irish  Confederation,  re- 
solved upon  at  the  meeting  held  at  the 
Kotunda  on  January  13th,  1847 — 


KULKS    OF    THE   IrISH    CONFEDERATION. 

**I.  That  domestic  legislation  is  now,  as  it 
has  been  for  forty-six  years,  the  great  and 
urgent  want,  as  well  a?  the  inalienable  right,  of 
the  IrlKh  nation;  and  that  the  helpless  and 
dependent  condition  of  Ireland,  under  the  cala- 
mity of  this  present  seatiou,  has  made  that 
necessity  more  apparent  and  more  imperative. 

**II.  That  circumstances  having  rendered  it 
impossible  for  us  to  co-operate,  as  members, 
with  the  existing  association,  which  was  insti- 
tuted to  seek  this  great  national  object,  it  be- 
comes our  duty  to  make  for  ourselves  a  separate 
s])here  of  activity  in  which  we  may  humbly 
strive  for  our  country's  indepcndo.uce  in  the 
way  that  seems  to  us  best  suite!  to  attain  it. 
But  we  desire  to  have  it  clearly  understood, 
that  in  taking  this  step,  we  disclaim  all  an* 
tagonism  to  the  association  already  in  existence, 
to  which  we  wish  success  in  every  honest  eflPort 
it  may  make  in  furtherance  of  repeal. 

"HI.  That  a  society  be  now  formed  under 
the  title  of  *  The  Irish  Confederation,'  for  the 
purpose  of  protecting  our  national  interests, 
and  obtaining  the  legislative  independence  of 
Ireland,  by  the  force  of  opinion,  by  the  com- 
bination of  all  classes  of  Irishmen,  and  by  the 
exercise  of  all  the  political,  social,  and  moral 
influences  within  our  reach. 

"  IV.  That  a  council  be  appointed,  to  be 
called  the  *  Council  of  the  Irish  Confederation,' 
to  conduct  the  business  aud  promote  the  objects 
of  the  society,  with  power  to  add  to  their  num- 
hers.  This  council  to  be  empowered  to  make 
bye-laws,  to  admit  members,  and  to  call  general 
meetings  of  the  society  at  such  periods  as  shall 
seem  expedieut. 


"  V.  That  the  basis  and  essence  of  *  The 
Irish  Confederation  *  shall  be  absolute  indepen- 
dence of  all  Knglisfa  parties  ;  and.  that  any  mem- 
ber of  the  council  accepting  or  soliciting,  for 
himself  or  others,  an  office  of  emolument  under 
any  government  not  pledged  to  effect  a  repeid 
of  the  union,  shall  thereupon  be  removed  brom 
I  the  council. 

"  VI.  That  inasmuch  a«  a  combination  of 
Irishmen  of  all  classes  and  creeds  is  essential  to 
the  obtain ment  of  legislative  independence,  the 
introduction  of  subjects  of  a  religious  nature 
into  the  debates  of  the  Confederation  is  to  be 
sedulously  avoided;  but  this  will  not  prevent 
any  member  from  introducing  the  consideration 
j  of  any  civil  grievances  under  which  any  class  of 
religionists  may  suffer. 

**  VII.  That  inasmuch  as  the  essential  bond 
I  of  union  amongst  us  is  the  assertion  of  Ire- 
I  land's  right  to  au  independent  legislature,  no 
I  member  of  the  Irish  Confederation  shall  be 
I  bound  to  the  adoption  of  any  principle  involved 
;  in  any  resolution  or  promulgated  by  auj  speaker 
in  the  society,  or  any  journal  advocating  its 
j  policy,  to  which  he  has  not  given  his  special 
I  conseut,  save  only  the  foregoing  fundamental 
I  principles  of  the  society. 

*'Vin.  That  no  subscription  shall  be  de- 
I  mandt-<l  from  any  person  on  being  enrolled  a 
\  meiubiT  of  the  Irish  Confederation ;  but  to  de- 
fray the  expenses  incurred  by  the  operations  of 
!  the  society,  voluntary  subscriptions  of  any 
'  amount  will  be  received. 

\  "IX.  That  all  expenditure  shall  be  made 
I  under  the  sanction  of  the  council,  before  whiun 
a  weekly  abstract  of  the  accounts  shall  be  lai'l ; 
and  that  the  treasurers  shall  publish  the  stati-  of 
the  accounts  every  six  months,  duly  audited  hj 
auditors  to  be  appointed  by  the  council ;  and 
Richard  O'Gorman,  sen.,  and  James  Haughtoii, 
ilsqrs.,  are  hereby  appointed  joint-treasurers 
for  the  first  year." 

Counsel  also  put  in  *'  The  Report  on 
Organization,'*  and  "  Instructions  for  the 
Formation  and  Government  of  Confede- 
rate Clubs,"  July  1847,  and  read  the  cm- 
bodied  rules  of  the  Confederate  Clubs — 

Rules  of  thr  Confederate  Clubs. 

"I.  That  every  member  of  the  Irish  Con- 
federation residing  in ,  shall  be  entitled 

to  be  a  member  of  this  club,  on  undertaking  to 
comply  with  its  regulations,  and  none  bat 
members. 

"II.  That  the  following  be  the  officers  and 
committee  for  the  local  management  of  the  club 

for  the  first  six  months  : — vice-president, ; 

treasurer,  ;   secretary,   ;   commtttee, 

;  with  power  to  add  to  their  numbers. 

"  III.  That  the  rooms  of  the  club  be  open  to 

members  from  o'clock  until o'clock 

each . 

*'  IV.  That  in  the  absence  of  the  vice-pn»«ident 
(or  president)  the  members  of  the  committee 
take  the  chair  in  rotation,  to  preserve  order  and 
method  in  the  conduct  of  the  proceedings. 

"  V.  That  no  sectarian  discassions  be  al- 
lowed in  the  club-rooms  under  any  pn>tence 
whatever. 
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*•  VI.  That  no  member  be  expelled  from  the 
club  without  a  hearings,  and  the  vote  of  a  clear 
m-jjority,  at  a  regularly  convened  meeting. 

"  VII.  That  a  quarterly  report  of  the  statis- 
tics of  the  club  be  forwarded  to  the  secretary  of 
the  Confederation. 

"  VIII.  That  all  sums  collected  by  the  club 
collectors  for  the  use  of  the  Confederation,  be 
forwarded  at  least  monthly  to  the  treasurer  of 
the  Confederation." 

Those  are  the  whole  of  the  rales  of  the 
clubs.   Then  come  the  recommendations — 

**  When  the  provisional  committee  is  formed, 
a  place  of  business  procured,  the  rules  read, 
adopted,  and  posted  up,  and  the  secretary  of 
the  Confederation  informed  of  the  existence  of 
the  club 

•*  It  is  recommended  that  the  vice-president 
read  the  list  of  original  members,  and  ascertain 
if  each  has  procured  one  other  member. 

'*  If  considerable  progress  in  enrolling  mem- 
bers has  been  made,  a  president  may  be  chosen, 
and  permanent  arrangements,  as  to  collectors, 
days  of  meeting,  &c.,  entered  into. 

"  The  report  on  organization  is  then  recom- 
mended to  be  read  in  full  meeting,  that  the 
members  may  know  the  objects  for  which  the 
confederate  clubs  are  established,  and  the  modes 
of  effecting  those  objects." 

It  then  goes  on,  my  lords,  to  state  the 
objects — 

**  The  first  object  is  organization  for  the 
repeal  of  the  union,  spreading  the  principles  and 
increasing  the  numbers  of  the  Confederation. 

*'  The  second  object  is  conciliation^  spreading 
the  doctrines  of  toleration  and  brotherhood, 
overcoming  prejudices,  and  healing  up  ancient 
animosities. 

.  "  The  third  object  is  education ^  to  teach  the 
members  to  know  and  maintain  their  rights,  and 
perform  their  duties  as  Irishmen. 

"  This  last  object  may  be  effected  by  classes, 
lectures,  and  reading." 

That  is  all  of  those  recommendations 
which  appear  to  me  to  be  important,  and 
the  reftt  may  be  taken  as  read.  Then 
there  is  at  the  end  of  them,  Khich  is 
material — 

"The  following  gentlemen  have  been  ap 
pointed  inspectors  of  Confederate  Chihs  for 
their  respective  provinces  3  — 

McKSTBR-— W.  S.  O'Brien,  M.P.,  and  T.  F. 
Meagher. 

Ulster — John  Martin  and  John  Mitchel. 

Leinstbb — C.  Gavan  liuffy  and  John  Edward 
Pigot." 

Counsel  also  pnt  in  a  lecture  on  "  The 
Use  and  Capacity  of  Confederate  Clabs/' 
by  Charles  Gavan  Duff  if. 

Now,  my  lord,  we  propose  to  read  the 
speech  of  Mr.  O'Brien  at  the  meeting  of 
the  Confederation,  in  February  1848, 
with  respect  to  Mr.  M\tcheV$  policy. 
It  will  only  be  necessary  to  read  three  or 
four  lines — 

*<  What  the  Confederation  hsve  a  right  to  deal 
with  is  simply  this  question,  whether  or  not  the 


sentiments  contained  in  these  letters  committed 
this  Confederation  in  any  manner  that  can 
render  its  efforts  to  obtain  a  repeal  of  the  union 
less  effective  than  they  would  otherwise  have 
been  ?  Now,  I  am  bound  to  tell  you,  that 
amongst  men  of  all  classes — amongst  the  most 
earnest  friends  of  this  association,  as  well  as 
amongst  its  most  active  enemies — there  is  an 
impression  which,  I  conceive,  it  is  our  business  to 
remove — that  the  Confederation  adopts  the  pro- 
positions set  forth  in  the  letters  of  Mr.  Mitchel 
and  Mr.  Reilly  (cries  of  'no,  no,'  and  loud 
counter  cries  of  *  yes,  yes.*)  Now,  I  say  authen- 
tically, that  the  welfare  of  this  Confederation — 
perhaps  1  may  say  its  existence — depends  on 
the  question,  whether  or  not  the  Confederation 
adopts  the  sentiments  contained  in  Mr.  Mitchel's 
and  Mr.  Reilly*s  letters.  I  am  authorized  to 
state,  that  two  of  the  ablest  men  in  the  south  of 
Ireland,  Mr.  Shea  Lalor  and  Mr.  Shine  Lalor, 
one  of  whom  took  the  chair  at  our  first  meeting, 
and  the  other  a  gentleman  who  is  well  known 
in  the  south  of  Ireland  to  be  a  man  of  the 
highest  character  and  respectability — I  am  able 
to  say,  that  their  adhesion  to  the  Confederation 
depends  on  the  decision  which  you  may  give 
with  reference  to  that  question.  I  believe  I 
mJiy  say  that  there  are  many  others  whose  ad- 
hesion to  this  Confederation  depends  upon  your 
decision  ;  and  I  have  no  hesitation  whatever  in 
stating,  that  my  own  continuance  in  connexion 
with  this  Itody  depends  upon  it  also." 

Then  it  goes  on  to  discuss  the  question 
of  the  poor  law  j  and  I  need  not  trouble 
yonr  lordships  with  any  further  portion  of 
that  speech.  My  lords,  these  are  the  reso- 
lutions moved  by  Mr.  O'Brien,  which  we 
think  it  necessary  to  road — 

"  I.  Resolved — That  inasmuch  as  letters  pub- 
lished by  two  members  of  this  council  have 
brought  into  question  the  principles  of  the  Irish 
Confederation,  and  have  given  rise  to  an  impu- 
tation that  we  are  desirous  to  produce  a  general 
disorganization  of  society  in  this  country,  and 
to  overthrow  social  order,  we  deem  it  ri^ht 
again  to  place  before  the  public  the  following 
fundamental  rule  as  that  which  constitutes  the 
basis  of  action  proposed  to  our  fellow-country- 
men by  the  Irish  Confederation  :  — 

"  RULE. 

"That  a  society  be  now  formed  under  the 
title  of  *  The  Irish  Confederation,*  for  the  pur- 
pose of  protecting  our  national  interests,  and 
obtaining  the  legislative  independence  of  Ire- 
land, by  the  force  of  opinion,  by  the  combi- 
nation of  all  classes  of  Irishmen,  and  the  exer- 
cise of  all  the  political,  social,  and  moral 
influences  within  our  reach. 

"  II.— That  (under  present  circumstances) 
the  only  hope  of  the  liberation  of  this  country 
lies  in  a  movement  in  which  all  classes  and 
creeds  of  Irishmen  shall  be  fairly  represented, 
and  by  which  the  interests  of  none  shall  be 
endangered. 

<*  III. — That  inasmuch  as  English  legislation 
threatens  all  Irishmen  with  a  commcm  ruin,  wo 
entei  tain  a  confident  hope  their  common  neces* 
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sities  will  speedily  unite  Irishmen  in.an  effort  to 
get  rid  of  it. 

"  IV. — ^That  we  earnestly  deprecate  the  ex- 
pression of  any  sentiments  in  the  Confederation 
calculated  to  repel  or  alarm  any  section  of  our 
fellow-countrymen. 

"  V. — That  we  disclaim,  as  we  have  dis- 
claimed, any  intention  of  involving  our  country 
in  civil  war,  or  of  invading  the  just  rights  of 
any  portion  of  it^  people. 

**  VI.— That  the  Confederation  has  not  re- 
commended, nor  does  it  recommend,  resistance 
to  the  payment  of  rates  and  rents  ;  hut,  on  the 
contrary,  unequivocally  condenms  such  recom- 
mendations. 

**VII. — That,  in  protesting  against  the  dis- 
armament of  the  Irish  people  under  the  Coercion 
Bill  lately  enacted,  and  in  maintaining  that  the 
right  to  hear  arms  and  to  use  them  for  legiti- 
mate purposes  is  one  of  the  primary  altrihutes 
of  liberty,  we  have  had  no  intention  or  desire  to 
encourage  any  portion  of  the  population  of  this 
country  in  the  perpetration  of  crimes  such  as 
those  which  have  recently  brought  disgrace 
upon  the  Irish  people,  and  which  have  tended  in 
no  trifling  degree  to  retard  the  success  of  our 
efforts  in  the  cause  of  national  freedom. 

"  VIII.— That  to  hold  out  to  the  Irish  people 
the  hope,  that  in  this  present  broken  and  divided 
conditiou  they  can  liberate  their  country  by 
an  appeal  to  arms,  and  consequently  to  divert 
them  from  constitutional  action,  would  be,  in 
our  opinion,  a  fatal  misdirection  of  the  public 
mind. 

**  IX. — That  this  Confederation  was  estab- 
lished to  attain  an  Irish  parliament  by  the 
combination  of  classes  and  by  the  force  of  an 
opinion  exercised  in  constitutional  operations, 
and  that  no  means  of  a  contrary  character  can 
be  recommended  or  promoted  through  its  orga- 
nization while  its  fundamental  rules  remain 
unaltered. 

"  X. — That  while  we  deem  it  right  thus  em- 
phatically to  di-savow  the  principles  propounded 
in  the  publications  referred  to  in  the  resolutions, 
we  at  the  same  time  equally  distinctly  repudiate 
all  right  to  control  the  private  opinions  of  any 
member  of  our  body,  provided  they  do  not  affect 
the  legal  or  moral  responsibility  of  the  Irish 
Confederation." 

Then  it  is  stated  at  the  adjourned  meet- 
ing that  Mr.  O'Brien  spoke  again.  Yonr 
lordships  will  see  that  that  resolation, 
on  which  Mr.  Mitchel  moved  an  am.nd- 
mcnt,  was  carried  by  a  large  majority — 
129. 

The  amendment  moved  by  Mr.  Mitchel, 
and  seconded  by  Mr.  Devin  BeUly^  was — 

**  That  this  Confederation  does  not  feel  called 
upon    to    promote    either  a  condemnation   or 
approval  of  any  doctrines  promulgated  by  any 
of  its  members  in  letters,  speeches,  or  otherwise, 
because  the  seventh   fundamental  rule  of  the 
Confederation  expressly  provides,  *That  inas-  | 
much  as  the  essential  bond  of  union  amongst  us  ; 
is  the  assertion  of  Ireland's  right  to  an  inde-  i 
pendent  legislature,  no   member  of  the   Irish  j 
ConfoHeration  shall  be  bound  to  the  adoption  of  , 
any  principles  involved   in  any  resolution,   or 

i 


promulgated  by  any  speaker  in  the  society,  or 
any  journal  advocating  its  policy  to  which  he 
has  not  given  his  special  consirnt,  save  only 
the  foregoing  fundaifleiital  principles  of  the 
society.*  " 

The  original  resolution  was  carried  by 
a  large  majority,  and  the  amendment  was 
rejected. 

My  lord,  we  next  read  the  rules  of  the 
Irish  League.  The  date  of  the  first  meet- 
ing of  the  League  was  the  1 0th  of  July 
1848— 

RULBS   OF   THE   IrISH    LbaOUB. 

'*  That  it  is  expedient  that  a  new  repeal  orga- 
nization be  formed,  and  that  the  two  existing 
bodies — viz.,  the  Repeal  Association  and  the 
Irish  Confederation — be  adjourned  tine  die. 

"  That  the  rules  of  the  new  oi^anization  shall 
be  as  follow  : — 

"  I. — The  name  of  the  association  shall  be 
*  The  Irish  League,'  for  the  attainment  of  the 
legislative  independence  of  Ireland. 

*'II. — The  object  of  the  association  shall  be 
to  obtain  the  restoration  of  the  legislative  inde- 
pendence of  Ireland  by  the  union  of  all  Irish^ 
men,  and  the  concentration  of  public  opinion  in 
favour  of  that  measure." 

Then  it  defines  that  the  members  of  the 
association  shall  be  unlimited ;  and  every 
person  who  has  contributed  a  certain  8Um 
shall  be  a  member ;  and  no  man  shall  be 
bound  by  the  opinion  expressed  by  any 
member. 

"IX. — The  basis  and  essence  of  the  Iri>h 
League  shall  be  absolute  independence  of  all 
English  parties ;  and  any  member  of  the  cotii- 
mittee  iccepting  or  soliciting  for  himself  or 
others,  an  office  of  emolument  from  any  ad> 
ministration  not  pledged  to  effect  a  repeal  of 
the  union,  shall  thereupon  be  removed  from  the 
committee. 

"  X. — No  topics  of  a  sectarian  character  shall 
be  introduced  ;  but  this  is  not  in  any  way  to  he 
understood  to  prevent  the  discussion  of  any 
matter  which  may,  by  the  members  of  any  re- 
ligious denomination  throughout  the  country, 
be  considered  a  grievance  against  which  pubUe 
opinion  should  be  directed." 

That  has  been  marked. 

The  only  other  document  we  have  con- 
sists of  the  rules  and  resolutions  which  we 
allege  were  adopted  a^.  the  meeting  of  the 
delegates  of  clubs,  on  the  1 5th  of  July, 
which  were  put  into  the  witness  Ddbbyn't 
haod,  and  which  he  denied  as  having  been 
pai^sed  at  that  meeting.  The  evidence  we 
offer  with  respect  to  them  has  been  the 
evidence  of  Dr.  Gray* 

Attorney- General :  I  object  to  mj  friend 
giving  secondary  evidence.  This  is  stated 
to  have  occurred  on  a  particular  evening. 
Dohhyn  has  been  examined,  and  he  swears 
to  what  occurred  at  that  meeting  in  his 
presence.  I  respectfully  submit  He  is  not 
to  be  contradicted  by  the  unsworn  evi- 
dence  of  persons  who  are  not  produced. 
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FUzgerald:  Your  lordships  remember 
the  informer  swore  that  he  did  hear  some- 
thiiig  of  resolutions  of  that  kind  being 
passed  in  the  day,  although  he  denied 
that  they  were  passed  while  he  was  there ; 
he  also  stated  tha^  he  was  not  present  at 
the  commencement  of  the  meeting.  If 
there  was  proof  that  such  rules  were  pub- 
lished in  a  newspaper  of  the  date,  I  appre- 
hend that  would  make  them  evidence. 

Attorney' General :  No,  no. 

Blagkbubne,  L.G.J. :  There  is  no  evi- 
dence of  their  being  the  original  resolu- 
tions. Dr.  Gray  proves  that  the  copy  of 
the  manuscript  was  brought  to  him  by  his 
foreman  ;  but  there  is  no  other  way  of 
connecting  them  with  the  meeting  of  the 
clubs. 

Sir  0.  O'Loghlen:  Now,  my  lord,  we 
propose  to  examine  Major-General  Sir 
William  Napier » 

Major-Greneral  Sir  Wm.  Napier — Ex- 
amined by  Sir  C.  O'Loghlen. 

I  believe  you  are  an  officer  in  her 
Majesty's  service  P — Yes. 

And  the  author  of  **  The  History  of  the 
Peninsular  War  "  P— Yes. 

Do  you  recollect  the  years  1831  and 
1832  P— Yes. 

Wore  you  in  England  in  those  years  P — 
Yes. 

Do  you  recollect  the  agitation  that  was 
going  on  with  respect  to  the  Reform  Bill  P 
— ^I  do. 

Do  you  recollect  a  certain  society  called 
the  Birmingham  Political  Union? — I  know 
it  hy  name. 

Were  you  a  member  of  that  society  P— 
No. 

Did  you  know,  of  your  own  knowledge, 
the  London  Political  Union  P — I  know  it 
existed. 

You  were  not  a  member  of  it  P — No,  I 
refused  to  be  a  member  of  it. 

Do  you  know,  of  your  own  knowledge, 
that  it  was  divided  into  sections  and  local 
nnions  ? — No. 

Were  you  present  at  any  of  the  meet- 
ings of  the  Birmingham  Political  Union, 
or  of  the  London  Political  Union  of  1831 
or  1832  ?— No. 

Do  you  recollect,  when  the  Reform  Bill 
was  thrown  out,  as  a  matter  of  history, 
when  the  then  ministers  were  beaten  on 
a  committee  in  the  House  of  Lords  on  the 
BeformBillP— Ido. 

Do  you  recollect  having  received  a  cer- 
tain letter  a  short  time  after  that  ? 

Attomey-GeneraX :  If  you  have  it,  pro- 
dace  it. 

Sir  (7.  (yLoghlen:  Do  you  recollect  receiv- 
ing any  letter  P — I  received  many  letters. 

Do  you  know  Mr.  Thomas  Yowng? — 
I  do. 


Do  you  know  what  Mr.  Thomas  Young 
was? — He  was  at  that  time  the  private 
secretary  of  Lord  Melhoume  in  the  Home 
Oince. 

Do  you  know  a  Mr.  ParJces  f—I  have  met 
Mr.  Farkes  once  for  about  two  minutes  ; 
he  was  introduced  to  me  by  Mr.  Young, 

Was  Mr.  Farkes  a  member  of  the  Bir- 
mingham Political  Union  P  did  he  take  a 
part  in  the  agitation  P — Whether  he  was 
a  member  of  the  Political  Union  I  cannot 
aver  of  my  own  knowledge ;  I  know  it 
only  by  report. 

Attorney-General:  The  letter  would  be 
evidence  of  that.    I  should  like  to  see  it. 

Sir  C  O^Loghlen :  Have  you  any  letter 
from  Mr.  Yow/ig  about  you  at  present  P — ^I 
have,  two. 

You  were  served  with  a  suhpoma  duces 
tecwm  to  produce  those  letters  P — 1  have 
that  subpoena  in  my  pocket. 

Where  were  you  when  that  was  served  P 
— Not  in  England;  the  communication 
was  made  to  me  to  come  in  England. 

Do  you  produce  those  letters  ? — I  can 
produce  Mr.  Young's. 

Produce  it,  if  you  please. — I  beg  leave 
to  say  that  one  of  the  letters  which  I  pro- 
duce, and  which  is,  probably,  the  one  you 
want,  has  only  the  initials  to  it ;  and  the 
other  letter  is  a  private  letter,  I  conceive ; 
but  I  brought  it  in  order  to  prove  the 
handwriting  where  the  name  is  to  it. 

Show  me  the  one  with  the  initials  to  it ; 
that  is  the  one  I  wish. — Here  it  is  (hand^ 
vng  the  letter  to  tJie  learned  counsel). 

I  see  the  initials  **  T.  Y."  Do  you  know 
who  "  T.  Y."  is  P— Yes,  I  knew  it  was 
Thomas  Young. 

Do  you  see  the  letters  **H.  0."?— -I 
knew  it  was  from  the  Home  Office. 

Have  you  lost  the  cover  P — I  must  have 
thrown  it  aside  at  the  time  I  got  it. 

Do  you  recollect  whether  it  bore  the 
Home  Office  mark  P — Yes. 

Signed  by  th«  then  Secretaiy  of  State  P 
— I  cannot  say. 

That  was  the  practice  P — I  cannot  ex- 
actly say. 

Mr.  Young  was  not  a  member  of  Parlia- 
ment at  that  timeP — No.  I  received 
se\'eral  letters  from  him. 

Lord  Melbourne  was  then  in  the  Home 
Office?— Yes. 

Was  Lord  John  Bussell  a  member  of 
the  Cabinet  at  that  time  ? — Yes. 

And  Lord  Brougham  was  Chancellor  p 
—Yes. 

Can  you  state  when  you  received  that 
letter  P — Yes  ;  I  must  have  received  it 
about  the  26th  or  27th  of  June  l&i2— 
probably  the  26th. 

Had  you  taken  any  part  in  the  Beform 
agitation  at  that  time  P— Yes,  a  great  part. 

At  Bristol,  I  believe  P— At  Bath  and 
Devizes. 
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You  were  an  advocate  of  what  was  then 
called  the  Reform  Bill  P— Yes. 

Now,  did  you  make  any  reply  to  this 
communication  which  you  received  from 
Mr.  Young  ? — I  did. 

State  what  was  the  proposition  made  to 
you  by  Mr.  Young  f(a) 

Attorney- General:  Now,  my  lords,  if 
there  is  to  be  any  limit  to  evidence,  I 
think,  with  great  respect,  that  it  would 
apply  to  this.  There  was  no  statement 
made  as  to  what  the  nature  of  this  evi- 
dence was  to  be.  There  was  nothing 
stated  about  it.  I  think,  my  lords,  that 
a  correspondence  between  Mr.  Young ^  a 
gentleman's  private  secretary,  and  Sir 
William  Napier,  sixteen  vears  ago  — 

Black-bukne,  L.C.J. :  it  cannot  be  evi- 
dence. 

Fitzgerald :  The  only  ground  on  which 
I  can  submit  it  to  be  evidence  is  that 
wliich  I  have  already  stated — that  these 
facts,  as  matters  of  history,  if  stated,  may 
be  proved.  The  fact  was  stated  and  opened 
by  Mr.  Whiteside. 

Attorney-GeTieral :  I  was  in  court,  I  be- 
lieve, during  the  whole  of  Mr.  Whiteside  » 
speech,  and  I  did  not  hear  it. 

Fitzgerald :  I  do  not  wish  to  repeat  it 
ns  it  is  to  be  rejected. 

Blackburne,  L.C.  J. :  We  cannot  re- 
ceive it. 

Sir  C.  O'Loghlen :  In  the  case  of  Home 
Toohe,  and  in  Hardy's  trial,  the  Duke  of 
Richmond  was  called  to  give  evidence  of  a 
certain  letter  which  he  had  written,  ad- 
vising the  very  course  which  was  subse- 
quently pursued  by  Home  Toohe  and 
Hardy.  Therefore  I  submit  this  is  evi- 
dence of  a  similar  nature,  to  show  acts 
done  by  public  men  on  particular  subj'^cts ; 
and  it  is  evidence  on  the  same  ground 
on  which  that  was  admitted  in  those  cases. 

DoHERTT,  O.J.  :  Was  not  that  advising 
the  very  course  for  which  the  prisonc^r 
was  on  his  trial  P 

Solicitor 'General:  The  very  thing  for 
which  the  prisoner  was  indicted. 

MooRE,  J. :  To  show  that  he  advised  a 
convention  to  which  was  attributed  a  dif- 
ferent motive. 

Sir  C  O'Loghlen :  If  the  letter  cannot  be 
received,  we  cannot  offer  further  evidence. 


(a)  "  The  letter  pointed  to  the  possibility  of 
Colonel  M spier's  jolDing  and  leading  an  insur- 
rectionary movement.  It  was  written,  as  its 
author  afterwards  stated,  in  a  moment  of  giddy 
excitement,  and  without  the  knowledge  of  Lord 
Melbourne.*' — "  Life  of  Sir  William  Napier,"  by 
H.  A.  Bruce  ;  vol.  ii.,  p.  270.  The  letter  was 
published  a  few  days  later  in  the  Freenunts 
Journal,  and  is  reprinted  in  A.  M.  Sullivan's 
*'  New  Ireland,"  p.  2212.  It  is  dated  June  2.5ih, 
1832,  after  the  Reform  Bill  had  received  the 
ro\al  as.>eat. 
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Friday,  October  6th,  1848. 

Filzgerald  having  summed  up  the  evi- 
dence for  the  prisoner, 

Blackburne,  L.C.J.  :  William  Smith 
O'Brien,  I  have  now  to  inform  yon  that  if 
you  mean  to  address  the  jury  (a)  you  are 
at  liberty  to  do  so,  and  that  yoo  cannot  be 
heard  after  the  Solicitor- General  replies. 
This  is  now  your  time.  If  you  wish  to 
consider  whether  you  will  address  them 
or  not,  we  shall  retire  for  a  short  time  to 
enable  you  to  consult  your  friends  on  the 
subject. 

Prisoner :  I  can  answer  that  question  at 
once.  I  am  quite  content  to  leave  the 
case  as  it  stands  to  the  decision  of  the 
jury ;  and  I  am  anxious  to  add  my  thanks 
to  them  for  the  patient  attention  which 
they  have  given  r.o  the  evidence  and  argu- 
ments in  the  case. 

Reply. 
Solicitor- General  (in  the  course  of  his 
reply)  said :  Gentlemen,  the  offence,  as  I 
have  told  yon,  with  which  Mr.  O'Binen 
is  charged  is  the  crime  of  levying  war. 
My  learned  friend  who  last  addressed 
you,  told  you  that  it  was  an  artificial 
crime.  Treason,  under  the  statute  of 
Edward  3.,  is  a  plainly  defined  offence  ;  it  is 
as  old  as  that  statute;  and  it  is  incum- 
bent on  the  Crown  to  make  that  ont, 
subject,  however,  to  this  consideration, 
which  I  am  quite  ready  and  willing  shonid 
be  submitted  to  you,  that  the  war  must 
appear  to  have  been  levied  for  a  general 
purpose.  If  it  be  not  levied  for  a  general 
purpose,  but  merely  to  assert  a  private 
interest,  or  to  avenge  a  private  wrong:,  no 
matter  with  what  force  or  violence  it  may 
be  attended,  it  would  not  amount  to  the 
crime  of  high  treason.  But  if  the  war  be 
levied  for  a  general  purpose,  to  assert 
general  rights ;  if  it  be  levied  for  the  pur- 
pose of  efiecting  the  redress  of  either  real 
or  imaginary  public  grievances,  although 


(a)  The  Treason  Act,  1695,  7  &  8  Wilt.  3. 
c.  S,  first  enabled  prisoners  in  treason  cases  *'  to 
make  their  full  defence  by  counsel  learned  in 
the  law,''  but  did  not  deprive  them  of  the 
right  to  address  the  |  Court  in  person.  In 
the  early  case^t  after  this  Act,  prisoners,  even 
when  represented  by  counsel,  continued  to 
intervene  in  person,  asking  questions  of 
the  witnesses,  &c.,  Cranlmme*s  Case,  13 
St.  Tr.  248  ;  Lowick's  Case,  ib.  301.  In  Cook's 
Case,  ib.  380,  the  prisoner  was  invit(*d  to 
address  the  jury  after  his  counsel  had  spoken, 
and  this  practice  has  since  been  followed.  In 
the  Form  and  Method  of  Trial  of  Commoners  in 
Cases  of  High  Treason,  approved  by  all  the 
Judges  and  issued  in  1709,  it  is  said:  <*  When 
all  the  evidence  for  and  against  the  prisoner,  and 
the  prisoner  himself,  and  his  counsel  have  been 
heard,  and  the  Chairman  hath  summed  up  the 
evidence  to  the  jury,"  &c.;  and  see  Frost's  Case, 
4  St.  Tr.  N.S.  414. 
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connected  with  it  there  may  be  some  par- 
ticular private  or  personal  object  to  attain, 
yet  I  say  if  it  be  for  a  public  general  pur- 
pose, it  IS  the  crime  of  high  treason  within 
the  meaning  of  levying  war  against  the 
Crown. 

£The  Solicitor-General  proceeded  to  com- 
ment on  the  evidence.  In  order  to  ascer- 
tain the  intent  and  purpose  of  the  out- 
break in  July  the  speech  at  the  Irish 
Confederation  on  March  loth  was  most 
important,  as  showing  that  in  the  short 
interval  between  the  beginning  of  Feb- 
ruary and  the  middle  of  March,  a  change 
had  come  over  the  political  feelings  and 
opinions  of  Mr.  O'Brten  under  the  influ- 
ence of  the  revolution  in  France,  which  led 
men  to  extremities  of  which  they  had  not 
formed  the  slightest  notion  previously. 

The  speech  called  for  an  Irish  Parlia- 
ment and  an  Irish  national  guard.  He 
threatened  the  Irish  landlords  wilh  con- 
fiscation of  their  property  if  they  failed  to 
support  him.  The  recommendation  to 
fraternize  with  the  soldiers  and  con- 
stabulary show  that  an  appeal  to  arms 
and  a  resolute  struggle  were  contem- 
plated, as  do  the  allusions  to  French 
sympathy,  and  the  formation  of  an  Irish 
Brigade  in  America.  In  that  speech,  too, 
he  retracted  his  opposition  to  arming  the 
people,  which  had  caused  the  split  with 
John  Mitckelf  and,  declaring  that  the  cir- 
cumstances were  totally  different,  urged 
that  intelligent  young  men  should  apply 
their  minds  to  the  best  mode  of  taking 
strong  places  and  defending  weak  ones, 
so  as  to  be  the  future  sappers  and  miners 
of  the  Irish  army.] 

Does  not  all  this  distinctly  prove  to 
you,  that  at  this  period  Mr.  O^Brien,  had 
made  up  his  mind  to  abandon,  or  to  re- 
cede from,  that  course  of  policy  which  had 
diBtinguii^hed  all  the  former  periods  of  his 
political  life  P  We  were  asked,  "Is  this 
treason ;  is  Mr.  O'Brien  indicted  for  this 
treason?"  Gentlemen,  this  is  not  an 
overt  act  of  treason,  nor  has  it  been 
treated  by  us  as  such.  It  is  to  account 
for  the  altered  purpose  and  change  of 
political  feeling  and  opinion  which  appears 
to  have  operated  on  the  mind  of  this  gen- 
tleman, and  which  led  him  to  pursue  those 
courses  which  he  afterwards  adopted.  It 
became  imperative  on  the  Crown  to  show 
how  this  revolution  in  the  mind  and 
opinions  of  this  gentleman  had  taken 
place  within  the  short  period  of  one 
month.  I  ascribe  it  to  that  mania,  that 
fienzy  which  has  swept  thousands  to  their 
graves — I  mean  the  revolution  of  France, 
with  all  its  train  of  measureless  misery  to 
Paris,  and  the  metropolis  of  almost  every 
country  on  the  continent  of  Europe. 

[The  Solicitor' General  proceeded  to  com- 
ment on  the  prisoner's    speech    on    his 


return  from  France,  and  the  address  from 
Philadelphia,  which  he  contended  was  in 
answer  to  the  appeal  to  America  in  the 
speech  of  March  ISth.] 

So  much  for  the  month  of  April.  The 
month  of  May  witnessed  the  trials  of  Mr. 
O'Brien  and  Mr.  Meagher,  in  the  Queen's 
Bench,  and  the  struggle  with  Mitchd. 
Mitchel  was  tried  and  transported  for  his 
offence.  This  brings  us  to  the  month  of 
June.  There  then  existed,  we  are  told,  the 
Confederation,  and  the  Conciliation-ball 
repealers  ;  the  one  body  is  dissolved  and 
the  other  is  suspended — and  a  new  society 
called  the  League  is  about  to  be  formed, 
for  the  purpose  of  combining  all  repealers. 
At  the  end  of  June,  one  month  before 
this  insurrection  in  Tipperary,  Mr.  Duffy 
writes  to  Mr.  O'Brien  to  stimulate  and 
urge  him  on,  if  he  bad  any  backwardness. 
If  the  recollection  of  his  former  opinions, 
if  his  good  sense  and  experience,  and  the 
obligation  he  owed  to  society,  made  him 
unwilling  to  advance  with  rapid  steps  to 
this  most  formidable  and  dangerous  goal 
to  which  they  were  approaching,  he  h:id 
an  insidious  adviser  who  pressed  him  on 
— Charles  Oavan  Duffy,  the  editor  of  The 
Nation  newspaper.     It  begins— 

"  Saturday. 

"Mr  Dear  Sir, 

**  I  am  glad  to  learn  that  you  are  about  to 
coinnnence  a  series  of  meetings  in  Munster." 

Kow  the  document  itself  fixes  the  date 
beyond  a  question,  because  Mr.  O'Brien 
in  his  own  speech  shows  you  that  he  com- 
menced those  meetings  in  the  first  week 
of  July. 

"  There  is  no  half-May  house  for  you.  Tou 
will  be  at  the  head  of  the  movement,  loyally 
obeyed." 

What  movement  P 
"  And  the  revolution  will  be  conducted   with 
order  and  clemency." 

Both  my  learned  friends  knew  the 
value  of  this  evidence,  and  the  efforts 
made  to  exclude  it  you  have  witnessed. 
But  their  commentiu'y  on  it  is  this — that 
all  this  referred  to  the  revolution  of 
1782.  They  might  as  well  refer  it  to 
the  revolution  of  1688.  I  assert  that  it 
was  a  revolution  of  another  character 
that  was  contemplated — that  was  about 
to  be  carried  out. 

"And  the  revolution  will  be  conducted  with 
order  and  clemency,  or  the  mere  auarchistA  will 
prevail  with  our  people,  and  our  revolution  will 
be  a  bloody  chaos." 

Is  it  not  manifest  that  Mr.  Duffy  had 
the  first  French  revolution  in  his  eye  when 
he  was  writing  that  letter,  becauE<e  he 
immediately  refers  to  the  character  of 
some  of  the  personages  who  were  dis« 
tinguished  in  that  revolution? 

**  You  have  at  present  Lafayette's  place." 
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That  was  the  celebrated  marquis  who 
took  a  distingnished  part  in  the  first 
Fr4*nch  revolution,  but  be  halted  between 
two  opinions.  He  wished  to  save  the 
King's  life,  but  he  halted  between  the 
proceedings  of  the  moderate  party,  and 
those  of  the  regicides.  He  lost  his  place, 
and  Mobespierre  and  the  government  of 
terror  prevailed.     Duffy  says — 

*'  Unless  you  take  the  lead  in  this  movement, 
loyally  obe)  ed,  the  revolution  will  be  a  bloody 
chao«.  You  have  at  present  Lafayette's  place,  so 
graphically  painted  by  Lamartine — and  I  be- 
lieve have  fallen  into  Lafayette's  error,  that  of 
not  using  it  to  all  its  extent  and  in  all  its 
resources." 

I  wish  Mr.  O'Brien  had  not  listened  to 
this  diabolical  tempter  who  was  pressing 
him  to  his  destruction. 

Prisoner  :  It  is  not  fair  to  speak  of  Mr. 
Duffy  in  this  manner  in  his  absence — he  is 
not  present. 

Solicitor- General:  I  do  believe  Mr. 
O'Brien  was  unwilling  to  take  this  step. 
His  honour,  his  position,  his  feelings,  his 
education  were  against  it,  but  he  was 
urged  on  by  bad  advisers.    I  regret 

Frisoner :  I  must  e-ay  that  it  is  wrong, 
at  the  time  that  gentleman  himself  is 
awaiting  his  trial,  to  take  this  opportunity 
of  prejudicing  the  public  mind  against 
him.  I  beg  most  distinctly  to  repudiate 
any  such  observation  of  the  Solicitor- 
GeneraL 

Solicitor- General :  G-entlomen  of  the  jui-y, 
although  Mr.  Duffy  is  not  on  his  trial,  I 
read  his  letter  as  evidence  of  this  treason- 
able conspiracy.  The  letter  speaks  for 
itielf— 

"  I  am  perfectfully  well  aware  that  you  don't 
desire  to  lead  or  influence  others — but  I  l^elieve, 
with  Lamartine.  that  that  feeling,  which  is  a 
high  personal  and  civic  virtue,  is  a  vice  in  revo- 
lutions. One  might  as  well,  I  think,  not  want 
to  influence  a  man  who  was  going  to  walk  on 
thawing  ice,  or  to  cross  a  fordlcss  river,  as  not 
to  desire  to  keep  men  right  in  a  political 
struggle,  and  to  do  it  with  might  and  main.  If 
I  were  Smith  O'Brien,  1  would  shape  out  in  my 
own  mind,  or  with  such  counsel  as  I  valued^  a 
definite  course  for  the  revolution,  and  labour 
incet^santly  to  develop  it  in  that  way.  For 
example,  your  project  in  obtaining  signatures  to 
the  roll  of  the  National  Guard,  and  when  a 
sufficient  number  were  procured,  and  not  sooner, 
calling  the  Council  of  Three  Hundred,  was  one 
I  entirely  relied  upon ;  but  it  has  been  permitted 
to  fail  into  disuse,  and  could  scarcely  be  revived 
now.    The  clubs,  however •" 

And  this,  gentlemen,  I  call  your  parti- 
cular attention  to,  because  you  will  see  at 
once  that  the  plan  of  operation  was 
thruugh  the  organization  of  those  clubs — 
''The  clubs,  however,  might  take  the  place  of 
the  National  Guard,  and  the  proposal  in  your 
letter  on  union  of  a  definite  number  of  clubs 


being  formed  would  just  suit  as  well  if  it  were 
vigorously  and  systematically  carried  on,  each 
day  adding  an  item  to  it,  and  all  the  m«i  we 
could  influence  employed  upon  it.  Forgive  me 
for  urging  this  so  anxiously  upon  you,  but  I 
verily  believe  the  hopes  of  the  country  depend 
upon  the  manner  in  which  the  next  two  months 
are  used.  There  is  not  a  town  in  which  you 
could  not  find  a  band  of  missionaries  to  organize 
the  neighbouring  counties — every  club  has  hs 
active  men  fit  for  this  work — and  it  is  only  by 
applying  all  our  force  to  it  that  we  will  succeed. 
— Believe  me,  my  dear  sir,  very  truly  yoars, 

C.  G.  DOFPT." 

Now  Mr.  O'Brien,  it  will  appear,  had  set 
out  from  Dublin  about  the  5th  of  July,  to 
make  a  t<mr  through  the  south  of  Ireland 
for  the  purpose  of  organizing  the  clubs. 
You  will  find  that  he  himself  states  th.it 
he  was  in  Limerick,  Kerry,  Bantrj,  and 
that  he  went  to  Cork,  and,  as  he  said, 
reviewed  two  thousand  armed  members  of 
the  clubs. 

Prisoner:  No,  no. 

Whiteside  t  No,  not  armed  meznbersi ; 
members  of  the  clubs. 

Solicitor-Genei-al :  He  said,  two  thousand 
as  tine  a  body  of  men  as  any  in  Her 
Majesty's  service ;  and  he  refers  to  ten 
thousand  men  whom  he  said  were  ready 
to  back  them.  On  the  15th,  immediately 
after  his  return  from  the  south,  there  was 
the  meeting  of  the  clubs  in  D'Olier  Street 
spoken  to  by  Dohbyn.  No  evidence  has 
been  called  to  contradict  Dobbyn,  and  two 
policemen  have  corroborated  him  as  to  tlie 
Bed-hand  Club.  Dobbyn  stated  that  there 
were  nearly  one  hundred  persons  there. 
If  he  swore  what  was  not  true,  was  it  not 
perfectly  competent  for  my  learned  friend 
to  have  produced  one.  two,  three,  or 
twenty  witnesses  to  show  that  there  wbm 
no  such  meeting  held  there  that  night; 
that  it  did  not  continue  there  up  to  twelve 
o'clock;  that  those  persons  were  not 
there,  and  that  this  was  all  a  fabrication  P 
Then  again,  there  is  a  public  fact  stated 
by  Dobbyn;  1  call  your  attention  to  it, 
because  an  impeachment  is  made  of  the 
credit  of  this  man — that  therQ  was  an  ap- 
pointment made  that  the  cllhs  should 
meet  at  Eunis's  yard  at  Kilmaiifiam ;  and 
the  Government  having  discovereJ^t,  the 
ground  was  pre-occupied  with  polic*.  This 
is  a  notorious  public  fact. 

Whiteside:  Excuse  me;  yon  Jiave  no 
right  to  refer  to  that. 

Blackburne,  L.C.J. :  Youcanno^  state  it 
as  a  public  fact.  ^ 

Solicitor- General :  If  Dobbyn  staWd  what 
was  untrue,  could  it  not  be  contrti^icted  ? 

So  much  for  the  meeting  of  the  115th  of 
July.  On  the  18ih  of  July,  the  following 
Tuesday,  the  Government  issued 

clamation   putting    the    city    of 

under  the  provisions  of  the  Arms  Act, 
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[The  Solicitor ' General  revkdi  Mr,  O'Brien's 
speech  at  the  meeting  of  the  Irish  League 
on  the  19th,  which  he  contended  corro- 
borated Dohbyjb*8  evidence.  The  speech 
gave  an  account  of  Mr.  O^Briene  tour  in 
the  south  and  the  support  he  met  with. 
After  referring  to  the  proclaiming  of 
Dublin  under  the  Arms  Act]  — 

•*  And  now,  gentlemen,  I  do  not  here,  in  this 
League,  l^el  myself  railed  upon  to  express  to 
you  my  opinion  as  to  the  mode  in  which  you 
ought  to  treat  that  proclamation.  I  believe  the 
modt  of  you  know  very  well  what  is  your 
interest  and  what  is  your  duty.  I  apprehend 
that  the  effort  to  disarm  the  population  ol 
Dublin  will  not  be  found  very  successful ;  but  I 
do — whilst  I  do  not  invite  you  to  give  facilities 
to  the  police  for  invading  the  privacy  of  your 
homes — 1  do  upon  my  own  part,  and  I  must  say 
upon  the  part  of  some  of  your  most  trusted 
friends,  request  that  you  will  not  make  that 
proclamation  the  occasion  of  a  general  col- 
lision." 

Then,  having  said  that,  and  publicly 
exonerated  the  members  of  the  League,  as 
mere  members  of  the  League,  but  feeling 
that  it  would  prejudice  the  operations  of 
the  clubs  if  they  were  not  recognized  and 
encouraged,  he  goes  on — 

*'  On  the  other  hand,  let  it  not  be  supposed  that 
any  man  in  joining  this  ansociatioD  is  called 
upon  to  enter  into  any  pledge  thai  he  will 
forego  his  rights  of  manhood.  For  my  part  I 
confess,  though  I  am  of  a  peaceable  disposition, 
that  I  should  not  have  been  a  party  to  the  for- 
mation of  this  League,  if  I  felt  myself  in  any 
degree  whatsoever  fettered  in  re^i^aid  to  any 
ultimate  contingencies  that  may  arise  in  vindica- 
ting the  honour  and  the  rights  of  the  country." 

Does  he  not  draw  a  pluin  and  marufest 
distinction  between  himself  standing  there, 
aa  a  member  of  that  society,  connected 
with  these  confederate  clubs,  distinguished 
from  being  a  member  of  the  League  ? 

This  passage  in  Mr.  O'Brien's  speech  of 
the  19th  is  a  strong  corroboration  of 
Dobbyn's  evidence  that  on  the  19th  there 
was  a  meeting  of  the  clubs,  at  which 
Brennan  moved  that  the  proclamation 
should  be  met  with  immediate  insur- 
rection, but  DiUon  carried  an  amend- 
ment in  favour  of  passive  resistance. 
The  Government  must  have  known 
that  on  the  2()th;  and  the  commu- 
nication must  have  reached  London  on 
Friday,  the  21  at;  and  on  the  evening  of 
that  day  Lord  John  Bussell,  the  fiist 
minister  of  the  Crown,  goes  down  to  the 
Hoose  of  Common^j  and  demands  the  sus- 
pension of  the  Habeas  Corpus  Act  in  this 
country,  as  it  was  plain  to  the  authorities, 
from  that  communication,  that  no  time 
was  to  be  lost  to  nave  the  Government  and 
the  country.  JDohhyn  bas  stated  that  the 
meeting  of  the  19th  adjourned  to  the  fol- 
lowing Friday,  the  21st,  for  the  purpose 


of  electing  a  war  council,  or  rather  an 
executive  council.  Mr.  0'BH»n  did  not 
attend  this  meeting,  having  left  Dublin  ; 
but  it  took  place,  and  after  a  ballot  Mr. 
Dillon,  Mr.  Meagher,  Mr.  0' Gorman,  Mr. 
M*Gee,  and  Mr.  MeiUy  were  elected.  Then 
there  was  a  proposal  by  Lalor  and 
M'Dermotty  that  each  of  those  elected 
should  give  a  pledge,  that  they  would  in- 
cite the  people  to  an  insurrection  before  the 
8th  of  August.  Mr.  Meagher  stated  that  he 
would  use  all  hi?  heart  and  soul  to  induce 
the  people  to  an  insurrection,  even  before 
the  oih ;  DUlon  made  a  similar  statement, 
and  added,  so  help  bim  God  he  would  ; 
and  M'^G'edsaid,  that  both  by  speaking, 
writing,  and  action,  he  would  hasten  the 
insurrection.  Having  given  that  evidence, 
Dohbyn  then  identified  four  of  those  bal- 
loting papers.  They  were  of  the  greatest 
value  on  the  part  of  the  Crown  to  cor- 
roborate the  testimony  of  Dobbyn,  who 
proved  his  own  signature  to  one  of  them, 
and  Lalor's,  0'Higgin8\  and  M'D&muitVs. 
He  had  no  means  of  tampering  with  these 
papers ;  they  had  not  come  into  his  posses- 
sion; they  had  been  left  in  the  balloting 
room  ;  and  we  proved  that  they  were 
afterwards  found  in  a  bag  on  a  table  in 
the  room  where  Lalor  was  sleeping. 

[Mr.  O'Brien  went  to  Mr.  Maker's  at 
Enniscorthy  on  Saturday,  July  22nd,  and 
was  joined  there  on  the  following  day  by 
Mr.  DUlon  and  Mr.  Meagher,  bringing 
news  of  the  suspension  of  the  Habeas 
Corpus  Act.] 

Up  to  tiiat  period  of  his  departure  from 
Mr.  Maher'sy  we  do  not  allege — eave  so 
far  as  Mr.  O'Brien  participated  in  these 
three  meetings,  at  which  the  representa- 
tives of  the  Confederate  Ciubs  assembled 
— that  any  overt  act,  certainly  no  dire«?b 
overt  act,  of  actually  levying  war  took 
place.  I  think  that  I  may  very  fairly 
concede  to  Mr.  O'Brien,  that  up  to  tliat 
period  he  had  not  conceived,  planned,  or 
contemplated  an  immediate  outbreak. 
But  the  communication  of  the  act  of 
the  Government  in  applying  for  the  sus- 
pension of  the  Habeas  Corpus  Act  must 
necessarily  have  fallen  like  a  thunder- 
bolt,  and  filled  with  dismay  those  poisons 
who  were  projecting  an  outbreak  at  any 
future  day,  because,  under  the  provisions 
of  that  Act,  any  of  these  pai*ties  could 
have  been  arrested  and  put  into  gaol.  If 
the  presidents  and  vice-presidents  of  those 
organized  clubs,  or  the  leaders  of  the 
sections  or  sub-sections,  were  apprehended 
and  imprisoned,  it  is  perfectly  manifest 
that  the  whole  organization  for  an  insur- 
rection at  any  period  of  the  year  must 
have  been  at  an  end. 

Now,  the  real  issno  that  has  been  put 
forward  for  your  consideration  is,  what  Wiis 
the  intent,  meaning,  and  object  (if  thoout^ 
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break  in  Tipperary  P  If  there  waB  no  levy- 
ing of  war  for  any  general  public  purpose, 
the  redress  of  grievances  real  or  imaginary, 
to  erect  Ireland  into  an  independent  coun- 
try and  rejmblic,  or  qualified  monarchy, 
or  to  obtain  a  repeal  of  the  union ,  if  it  was 
not  for  any  of  those  objects,  and  was  a 
mere  outbreak  or  insurrection  for  pre- 
serving the  security  of  Mr.  O^BrierCa  per- 
son, and  his  alone,  not  one  of  the  persons 
who  were  concerned  in  the  outbreak  could 
be  guilty  of  high  treason  at  all.  They 
could  only  be  guilty  of  a  rank  riot  and 
misdemeanor;  therefore,  the  character 
of  that  insurrection  is  the  main  issue 
which  you  will  have  to  try.  You  are  to 
ask  yourselves,  was  there  that  limited, 
qualified,  personal  object  of  Mr.  O'Brien  ? 
Was  that  the  object  of  the  insurrection, 
or  was  there  another  general  purpose  to 
which  that  might  be  incidental?  -But  if 
it  was  a  general  purpose  for  the  redress  of 
any  grievance,  or  for  procuring  the  repeal 
of  any  law,  such  an  outbreak  with  force 
and  violence,  for  the  alteration  of  the  law, 
you  will  be  told,  would  be  a  levying  of 
war  against  the  majesty  of  the  Crown, 
and  high  treason 'within  this  indictment, 
and  the  Act  upon  which  it  is  founded. 

Now,  gentlemen,  what  do  we  find  oc- 
curring after  the  departure  of  Mr.  O'Brien 
from  Mr.  Maker's  house?  If  escape  or 
prevention  of  arrest  was  Mr.  O'Brien's 
object,  why  did  they  not  proceed  to  Wex- 
ford or  Waterford,  thence  to  England,  and 
so  to  France?  But  the  three  gentlemen 
passed  to  Kilkenny.  From  Kilkenny 
they  go  to  Callau,  and  ascend  a  public 
platform  ;  instead  of  secreting  his  person 
from  arrest,  they  address  the  people,  say- 
ing that  they  were  to  be  prepared  for 
any  emergency.  From  Callan  they  pass 
through  Oarrick-on-Suir,  and  you  get  an 
account  of  their  appearing  publicly  in  the 
window  of  the  hotel,  and  each  and  every 
one  of  them  haranguing  the  populace  ; 
and  by  each  and  every  one  of  them  do 
you  find  those  words  put  forward  to  con- 
ciliate the  police,  who  are  the  authorities 
for  preserving  the  public  peace.  Ask 
yourselves  what  is  the  object  of  those 
addresses  to  the  police.  They  want  you 
to  say  that  all  these  were  things  done  for 
the  personal  security  of  Mr.  O'Brien,  I 
rather  think  that  was  a  strange  way  of 
seeking  his  personal  security.  The  con- 
struction I  put  upon  it  is  this:  that  Mr. 
O'Brien,  from^his  leaving  Mr.  Miiher's 
house  until  he  reached  Callan,  in  co- oper- 
ation with  those  two  gentlemen,  Mr. 
Dillon  and  Mr.  Meagher,  I  ad  then  deter- 
mined in  his  own  mind  that  the  crisis  had 
arrived  when  this  planned  insurrection 
was  to  be  effected,  and  that  the  rallying  cry 
of  that  outbreak  was  to  be  the  security  of 
the  person  of  Mr.  O'Brien  from  appreben- 
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sion.  Could  there  be  one  more  effectual 
and  more  exciting — taking  into  consider- 
ation the  popularity  of  that  gentleman, 
considering  him  as  the  leader  of  hia 
party — than  for  the  people  to  be  told  in 
the  declamatory  lancn^^ge  of  himself,  Mr. 
Meagher,  and  Mr.  Dillon,  that  his  security, 
perhaps  his  life,  depended  on  their  ad- 
hesion to  his  cause,  and  their  rallying 
round  him,  and  consequently  obtaining 
the  reward  of  that  rally,  the  change  in 
the  position  of  the  country  and  the  state 
of  the  law  which  they  desired,  and  that  to 
be  done  by  a  revolution.  I  am  putting 
this  to  you  for  your  consideration  ;  I 
suggest  it  to  you.  It  is  the  important 
issue  which  you  really  have  to  try,  un- 
affected by  the  powerful  speech  of  my 

I  learned  friend  Mr.  Whiteside,  and  the 
equally  energetic  and  solemn  appeal  made 

I  to  you  by  Mr.  Fitzgerald.  Ask  yourselves 
the  G|uebtion  upon  the  important  issue 
submitted  to  you  whether  that  insurrection 
can  be  attributed  to  such  a  motive  as  thi! 
mere  personal  protection  of  Mr.  O^Briea 
under  the  circumstances  I  have  stated  t  j 
you ;  or  whether  it  was  not  based  upon 
that  speech  of  Mr.  0*Biien*8  which  ho 
made  in  March  last ;  and  whether  he  wa^ 
not  seeking  to  carry  out  the  ultimatum 
which  he  then  propounded?  The  nighj 
closes  at  Carriok,  and  we  have  nofhiu^ 
more  in  evidence  of  where  Mr.  O'Brien 
had  gone.  Mr.  Maker  stated  distinctly 
that  Mr.  O'Brien  brought  a  large  port- 
manteau to  his  house.  That  portmanteau, 
upon  Mr.  O'Brien's  own  statement,  when 
he  wanted  to  recover  it,  was  in  the  pos- 
session of  Mrs.  Doheny  at  Cashel.  Now, 
the  inference  I  would  draw  from  that  is — 
but  it  is  for  you,  gentlemen,  not  for  me — 
that  inanmuch  as  Mr.  O'Brien  and  his 
friends  did  not  appear  in  the  village  ui 
Mullinahone  in  the  county  of  Tipperary, 
until  the  followinj?  day,  they  must  have 
crossed  over  to  Cashel,  and  spent  the 
night  in  their  friend  Mr.  DoJieny's  house. 

They  come  back  to  Mullinahone,  and 
you  will  naturally  ask  yourselves  what 
brought  a  gentleman  of  his  position  and 
his  two  friends  to  such  a  place  as  Mullina- 
hone ?  Could  that  add  anything  to  his 
security,  or  prevent  his  arrest  under  a 
warrant  if  it  were  out  ?  Can  you  explain 
why  these  gentlemen,  who  professed  to 
have  in  view  the  mere  personal  security 
of  one  of  tnem  from  arrest  under  a  war- 
rant, should  go  about  the  country  for  the 
time  they  did  ?  Was  not  the  pUin  course 
for  them  to  take  to  go  to  Waterford,  or 
Cork,  or  to  leave  the  country  until  they 
could  return  unmolested  by  any  proceed- 
ings on  the  part  of  the  Government.  Bat 
you  are  called  on,  as  men  of  sense,  lo 
reconcile  to  your  own  understandings 
the  extravagant  proposition  that  this  gen- 


Digitized  by 


Google 


285] 


The  Queen  against  Smith  O'Brien,  1848. 


[286 


tleman  himself,  and  the  two  other  gentle- 
men, resorted  to  the  town  of  Mullinahone, 
caused  that  public  insurrection  of  armed 
men  there,  and  that  these  men  were  as- 
sembled in  that  manner,  merely  to  do  that 
which  in  itself  must  be  utterly  absurd 
and  ineffectual,  unless  followed  up  by  a 
general  insurrection  and  rising  through- 
out the  country.  How  long  was  Mr. 
O'Brien  to  be  left  unmolested,  either  in 
the  village  of  Mullinahone  or  at  the  base 
of  Slievenamon  ?  How  long  was  he  to  be 
left  there  in  this  position,  or  secreted  in 
the  collieries  of  BallingarryP  Ask  yoar- 
selyes  these  plain  questions.  They  must 
be  answered  ;  they  cannot  be  passed  by  ; 
the  facts  are  notorious ;  they  are  proved 
to  you.  Yoa  have  to  ask  those  questions, 
and  not  allow  yourselves  to  be  carried 
away  by  this  delusion,  that  these  gentle- 
men assembled  there  in  open  arm$i  against 
the  power  of  the  Government,  not  for  the 
purpose  of  effecting  that  object  which  I 
brought  before  your  attention,  which  was 
broached  in  March,  and  prosecuted  down 
to  July,  but  merely  that  Mr.  O'Brien 
should  have  a  protection  from  arrest  be- 
tween the  three  towns  of  Mullinahone, 
Ballingnrry,  and  Gallan. 

Mr.  O'Brien  arrived  at  Mullinahone ; 
the  people  collected  there,  and  the  bells 
were  rung  at  night.  In  the  early  part  of 
the  dav  a  number  of  people  are  assembled 
and  addressed  by  Mr.  O'Brien,  and  of 
course  you  heard  what  they  stated,  "  Will 
you  allow  Mr.  O'Brien  to  be  arrested  P  " 
Was  not  that  a  call  on  the  people  to  re- 
sist the  Government,  to  effect  a  general 
purpose?  The  capture  of  Mr.  O'Brien 
was  connected  with  this  ;  if  the  leader  be 
taken,  the  revolution  falls  to  the  ground. 
The  night  comes  on,  and  to  prevent  his 
arrest  under  the  warrant,  this  gentleman, 
who  it  is  said  is  merely  secreting  his  per- 
son in  an  obscure  village  in  the  county  of 
Tipperary,  has  hundieds  of  persons  rea«ly 
armed,  rising  as  it  were  from  the  earth, 
with  the  instruments  of  civil  warfare, 
guns,  bludgeons,  and  pikes.  They  as- 
semble there — hundreds  of  arn:)ed,  and 
thousands  of  unai'med  persons ;  they  are 
addressed,  the  chapel  and  church  bells 
rung,  and  bonfires  lighted  on  the  hills. 
They  pour  into  the  town  of  Mullinahone, 
they  are  there  addressed,  and  a  guard  of 
honour,  which  m-iy  also  have  been  a  guard 
of  security,  if  lam  right — I  do  not  wish  to 
delay  you  by  looking  into  details — is 
mounted  at  the  residence  of  Mr.  O'Brien, 
who  slept  that  night  at  a  Mr.  Wj-^ight's. 

Gentlemen,  I  will  not  trouble  you  with 
the  speeches  reported  by  the  police  from 
Callan  and  other  places.  At  Mullina- 
hone, on  the  25th,  Mr.  O'Brien  addressed 
the  people.  He  used  these  words :  *'  Rise 
aud    fight   fur     your    rights,"  and  taid 


that  DOW  was  the  time,  and  that  a  war- 
rant was  out  against  him.  The  people 
moved  through  the  town.  Mr.  CBAen 
told  them  to  get  arms.  Mr.  O'Brien  and 
the  people  were  armed ;  there  were  pikes 
and  guns,  and  three  hundred  armed  per- 
sons were  marching.  The  main  body, 
which  I  understand  was  armed,  was 
about  five  thousand.  O'Brien  went 
amongst  the  people  and  separated  the 
armed  fVom  the  unarmed^I  am  stating 
the  evidunce  of  Sullivan — and  he  said 
none  should  be  in  the  ranks  save  those 
who  were  armed.  The  next  morning  he 
went  to  the  police  barrack  and  a^ked 
the  police  to  give  up  their  arms  and  join 
him.  After  having  made  that  display  of 
tampering  with  the  pohce  and  endeavour- 
ing to  withdraw  them  from  their  duty, 
he  did  not  proceed  to  use  force  against 
them,  which,  is  quite  consistent  wiih 
Mr.  O'Brien's  feelings,  that  where  it  was 
possible  the  slightest  injury  could  be 
avoided,  it  should  not  be  done  to  any 
human  being,  or  a  drop  of  blood  spilt, 
if  his  object  could  be  effected  without  it. 
I  am  quite  satisfied,  and  give  him  frill 
credit  for  it,  that  he  would  not  unneces- 
sarily spill  one  drop  of  blood  to  effect  his 
object  of  a  revolution  in  the  country,  if  it 
could  be  done  by  any  other  means.  If 
the  constabulary  had  all  deserted  their 
duty,  and  if  the  military  had  mutinied 
and  gone  over  to  the  people ;  if  either  one 
or  the  other  had  fraternized  with  the 
leaders  of  this  intended  revolution, 
whether  at  Callan,  Garrick,  Glonmel,  or 
elsewhere,  is  there  any  one  here  who  can 
doubt  for  a  moment  that  Mr.  O'Brien 
would  have  been  highly  gratified  if  he 
could  effect  his  object  of  levying  war 
against  the  majesty  of  the  Grown,  without 
even  the  ordinary  result  of  the  loss  of  a 
single  human  life  ?  But  that  does  not 
change  the  character  of  his  oH'cnce  ;  and 
if  ho  had  succeeded  in  that  general  objeot 
in  seducing  every  one  of  the  constabulary 
he  addressed,  or  in  seducing  Ihe  troops 
from  their  stations  and  quarters,  and  was 
effecting  his  object  by  those  means,  he 
would  be  just  as  guilty  of  high  treason 
and  levying  war  against  the  Grown,  as  if 
he  had  slaughtered  two- thirds  of  the 
troops.  That  is  the  law.  That  is  the 
protection  a  civil  Government  has  for  the 
security  of  the  lives,  interests,  and  liber- 
ties of  its  subjects. 

What  further  occurs?  The  25th  and 
26th  are  spent  in  the  manner  I  have  told 
you.  An  armed  body  of  men,  in  con- 
siderable numbers,  on  the  morning  of  the 
26th  is  found  at  Mullinahone.  Where 
they  came  from,  where  th'?y  got  their 
arms — and  there  were  arms  of  no  ques- 
I  tionable  character — how  they  were  sup- 
I  plied,  is  all  a  mystery.    They  are  found 
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in  open  rebellion;  they  march  from  the 
town  of  Mullinahone  an  immense  body, 
armed  in  the  manner  I  have  stated,  and 
they  are  headed  by  Mr.  O'Brien.  He  is 
amongst  them,  he  is  at  the  head  of  them  ; 
and  they  march  to  Ballingarry,  five  or 
six  miles  off.  He  entered  B«llingarry 
armed,  went  to  the  chapel  gate  and  ad- 
dressed the  people.  He  said  he  was 
afraid  of  arrest,  and  asked  if  the  people 
wonid  stand  to  him.  He  said  there 
was  a  warrant  out  against  him,  and 
he  was  in  dread  of  being  arrested,  and 
TfT anted  to  know  whether  the  people 
would  stand  by  him,  if  an  attempt  was 
made  to  arrest  him.  .  Billon  also  spoke. 
There  was  a  guard  of  twenty  persons  for 
the  night.  I  ask  you  whether  the  guard 
of  twenty  men  being  placed  on  the  place 
where  Mr.  O'Brien  was  sleeping  for  the 
night  was  not  a  mere  pretence  ?  Why, 
if  there  was  a  warrant  to  be  executed  on 
Mr.  O'Brien  by  the  powers  of  the  Govern- 
ment, is  it  not  a  farce  to  say  that  twenty 
men  of  this  county,  with  their  pikes  and 
scythes,  were  to  be  a  guard  to  protect 
him  from  the  apprehension  of  arrest  P 
You  will  ask  yourselves  whether  this  was 
not  the  mockery  of  a  commanding  oflScer 
with  a  guard  of  honour  mounted  on  his 
house  ?  Do  you  not  find  it  to  be  the 
pageant  resorted  to  wherever  this  gentle- 
man sleeps  for  the  night  P  It  was  to  give 
eflect ;  and  these  things  have  their  efiect 
on  the  minds  of  the  multitude,  no  matter 
how  lowly  or  ignorant  they  may  be. 
The  idea  of  military  organization  is  that 
which  of  all  others  captivates  the  pea- 
santry of  this  or  any  other  country. 
Mr.  O'Brien,  Mr.  O'Donohoe,  and  Mr. 
M'Manus  were  there,  and  slept  at 
Kavanagh's  house. 

Now,  gentlemen,  my  learned  friend 
said  it  was  extraordinary  that,  with  the 
exception  of  one  place  or  so,  the  Crown 
had  not  produced  any  of  the  respectable 
shopkeepers  or  townspeople  to  give  evi- 
dence, and  that  we  have  relied  on  the 
police  to  prove  everything.  Should  we 
otherwise  have  had  a  particle  of  evidence 
as  to  what  the  declarations  may  have 
been  of  that  insurrectionary  mob  P  From 
your  knowledge  of  this  country,  and  the 
state  of  things  passing  about  us  every 
day,  although  the  peace  of  the  country 
was  in  peril,  should  we  have  had  the 
chance  of  obtaining  evidence  from  the 
tewntpeople,  who,  either  from  sympathy 
or  fear  would  hesitate  as  to  giving  their 
testimony  P  Had  we  not  a  striking  in- 
stance of  that  in  the  case  of  Kavanagh  ? 
Here  was  a  respectable  townsman  and 
shopkeeper,  who  entertains  seven  or  eight 
gentlemen  for  the  night,  who  passed 
through  his  shf)p  in  the  midst  of  an  in- 
surrection, and  he  came  on  the  cable  and 
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swore  that  he  did  not  see  any  of  the 
gentlemen  who  frequented  his  house. 
The  man  was  really  in  terror  while  he  sat 
on  his  chair.  He  was  asked  whether  he 
was  paid  anything  for  the  accommodation 
he  afforded,  and  what  did  he  say  P 

Fitzgerald :  It  is  a  very  unusual  topic 
for  a  counsel  to  comment  on  his  own  wit- 
ness. 

Solicitor- General :  lam  commenting  on 
the  very  forcible  observations  of  my  friend, 
M  r.  Whitaside,  that  the  Crown  were  bottom- 
ing their  case  on  the  testimony  of  few  others 
besides  the  police,  and  that  we  had  not 
resorted  te  the  testimony  of  the  towns- 
people ;  but  I  say  that  accounto  for  our 
not  being  able  to  produce  witnesea  of  that 
class.  On  the  27th,  there  was  drilling, 
street  firing,  pike  parties,  and  all  those 
proceedings  in  the  nature  of  a  military 
array  in  the  town.  Some  members  of 
the  people  more  active  than  otherb  were 
nominated  colonels  or  commanders,  and 
they  did  in  point  of  fact  take  the  cooi- 
mand  of  certain  divisions  of  the  peoph*. 
They  marched  back  that  day  from  Ballin- 
garry to  Mullinahone  with  an  advanced 
guard  like  the  regular  army.  That  night 
he  sleeps  at  Killenaule.  The  next  day  is 
the  day  of  the  baiTicades. 

In  your  lives  did  you  ever  hear  or  read  of 
such  a  monstrous  proposition  as  that  thi  n 
gentleman,  to  protect  himself  from  arrest 
under  a  warrant,  had  thus  marched  and 
countermarched  from  town  to  town,  with 
armed  bodies ;  had  then  dismissed  his 
array  for  the  night ;  had  gone  to  Kille- 
naule, where  you  find  another  body  with  a 
sentinel  or  two,  and  a  man  of  the  name  of 
Orchard  with  a  gun,  standing  as  sentinel 
over  his  lodgings  P  And  then  you  find, 
on  the  approach  of  the  Queen's  troops  in 
the  morning,  a  regular  display  of  military 
tactics,  and  throwing  up  of  barricades, 
and  the  objection  to  their  passing.  The 
troops  however  pass,  and  because  the 
people  did  not  commence  warfare  with 
them,  and  did  not  make  that  the  crisis 
by  a  collision  with  them,  that,  forsooch, 
most  be  taken  as  evidence  that  this  is  all 
a  private  and  personal  object,  and  not  a 
general  plan  for  raising  a  rebellion  in  the 
country.  Was  not  all  this  marching  and 
countermarching,  and  the  dispersion  of 
those  diderent  persons,  their  coming  at 
different  hours,  and  their  travelling 
about  at  others,  in  furtherance  of  this* 
treasonable  project  ^hich  they  had  iu 
view  P  For  what  were  they  about  P  They 
arrived  on  the  morning  of  Friday,  the 
28th.  They  prepared  to  go — where  P  To 
cross  by  another  direction  almost  forming 
a  triangle  from  Killenaule,  Ballingarry, 
and  the  Commons,  or  rather  to  the 
Collieries,  and  they  started  an  hour  or 
two  after  the  soldiers  left  the  town.     1 
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have  looked  into  the  eyidence  of  the 
soldiers  since,  and  it  is  perfectly  correct ; 
the  passage  of  the  troops  was  between 
nine  and  ten — and  Pemherthy  swears  it 
was  between  eleven  and  one  that  he 
had  that  most  important  interview,  which 
I  should  say  is  conclnsive  on  this  case, 
with  Mr.  O'Brien,  whom  he  met  aboat 
half-way  between  Killenanle  and  Ballin- 
garry  when  he  got  off  the  car  at  Kir- 
wick's  Cross.  Mr.  O'Bt'ien  spoke  to  him 
and  asked  was  he  not  the  superintendent 
of  the  colliery?  He  answered  that  he 
was.  Mr.  O^Brien  then  said,  that  if  the 
company  stood  neutral  he  would  support 
them  ;  but  if  they  offered  to  suspend  the 
works  in  consequence  of  any  of  the  men 
following  him  he  would  take  possession 
of  the  collieries;  that  he  would  have 
Ireland  rescued  from  the  British  Govern- 
mant  in  less  than  a  week;  that  all  was 
ready  in  the  towns,  and  that  as  far  as  ho 
had  travelled  in  the  country  they  were  of 
the  same  mind  ;  and  he  added,  that  if  he 
was  caught  he  would  be  hanged. "  There  is 
the  conversation.  Does  that  disclose  the 
objects?  Are  we  to  shut  our  eyes,  our 
ears,  and  the  evidence  of  our  senses? 
Is  not  this  proof  to  demonstration  as  to 
the  objects  of  these  gentlemen,  when 
coupled  with  the  extraordinary  circum- 
stance of  their  being  found  there  at  all  ? 
What  coald  have  brought  and  detained 
them  there  except  it  was  for  the  purpose 
of  exciting  this  outbreak  ? 

The  other  interviews  with  the  colliery 
men  bear  out  the  same  story. 

But  there  are  things  which  require  the 
utmost  ingenuity  of  the  ablest  man  in  the 
land  to  attempt  to  answer.  I  call  on  you 
to  look  to  that  letter  which  has  been  so 
often  read.  I  say  it  is  impossible  you  can 
give  it  that  constrained  construction  which 
my  learned  friends  contend  for.  Revolution 
is  written  in  the  letter.  He  conceived  it 
was  a  just  and  proper  thing,  if  they  did 
not  act  under  his  control,  to  confiscate 
their  property  to  the  national  treasury. 
Are  not  those  the  very  same  sentiments 
expressed  in  the  speech  of  March,  1848, 
when  he  gave  the  caution  to  the  landlords 
of  Ireland,  that  if  they  contended  with 
the  people,  and  any  collision  should  arise, 
their  property  would  be  carried  to  the 
credit  of  the  national  treasury. 

Now,  gentlemen,  I  come  to  that  un- 
fortunate morning  when  the  conflict  with 
the  police  took  place.  I  do  not  care 
whether  there  was  bravery  or  cruelty 
exhibited  upon  the  one  side  or  upon  the 
other,  or  whether  there  was  humanity  in 
the  negotiations.  Mr.  O'Brien  thought 
that  he  could  have  induced  the  con- 
stabulary to  surrender  their  arms ;  and  if 
they  had  done  so,  they  would  have 
deserted   their   colours    and  joined   the 
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insurgents.  If  he  could  have  accom- 
plished that  object  he  would  have  achieved 
a  triumph  without  the  loss  of  a  single  life. 
I  say,  tnerefore,  I  am  perfectly  satisfied 
to  reject  the  rest  of  the  evidence — if  it 
were  not  for  the  character  of  the  witnesses 
on  the  table,  becauSe  three  or  four  of 
them  prove  the  fact  of  those  words  having 
been  used  just  before  the  commence- 
ment of  the  attack  upon  the  house.  But, 
remember,  there  was,  according  to  the 
evidence  of  one  or  two  of  the  police, 
another  person  on  the  window-stool  along 
with  Mr.  O'Brien,  at  the  particular  period. 
If  you  take  the  character  of  Mr.  O'Bri-en'8 
mind,  his  education  and  position,  no  matter 
what  his  oflfence  and  delinquencies  may 
have  been  under  this  charge,  and  give 
him  the  benefit  of  that — ^you  may  believe 
that  he  never  did  use  that  expression, 
but  that  it  was  used  by  the  man  who 
accompanied  him  at  the  window,  and  that 
the  police  were  under  a  mistake  when 
they  attributed  words  to  him  that  were 
pronounced  by  another.  So  far  I  agree 
with  Mr.  Fitzgerald  for  the  sake  of  the 
character  of  Mr.  O'Brien,  which  I  have  no 
doubt  is  very  dear  to  him,  and  am  willing 
to  concede  that  he  did  not  use  that  ex- 
pression, but  that  Bomo  less  educated 
man,  with  less  feelings  of  humanity  or 
discretion,  pronounced  those  words,  which 
led  to  the  commencement  of  that  fatal 
conflict,  so  far  as  it  afl'ected  the  lives  of 
some  of  the  persons  who  fell  in  it.  You 
remember  the  cross-examination  inflicted 
on  those  policemen,  and  you  can  have  the 
map.  Perhaps  there  was  not,  and  could 
not  be  found,  another  farm-house  of  that 
character,  a  stone  and  slated  farm-house, 
which  was  in  such  a  position  when  taken 
possession  of  by  an  armed  party  of  con- 
stabulary, that  few  peraons  could  have 
been  injured  either  inside  or  outside.  It 
was  a  remarkable  position,  for  no  one 
would  go  to  the  front  of  that  house  to  bo 
shot  by  the  police  when  they  had  a  five- 
foot  wall  to  protect  them.  And  again, 
the  principal  firing  was  from  the  gable- 
end  window,  because,  at  the  distance  of 
forty  yards  or  so,  was  a  high  hedge  or  a 
quick-set  fence,  under  which  the  country 
people  sheltered  themselves,  and  the  con- 
stabulary were  unable  to  hit  them,  except 
by  some  odd  shots,  while  they  could  not 
hit  the  constabulary  who  were  nt  only 
one  end  of  the  house.  Unfortunately 
there  was  a  conflict.  It  was  an  attack  by 
the  insurgents  on  the  regular  forces  of 
the  Grovemment,  and  life  was  lost  on  that 
occasion. 

I  now  wish  to  draw  your  attention  to  a 
remarkable  scene  in  this  most  extra- 
ordinary drama,  and  that  is  the  testimony 
of  Carroll,  the  mounted  policeman.  That 
there  was  an  armed  party  there,  corn- 
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mauded  by  Mr.  0'J?rte»,  that  he  was 
amongsL  them,  and  that  the  other  gentle- 
men who  accompanied  him  were  also 
engaged  in  the  nnfortauate  enterprise,  is 
as  plain  as  possible.  Ga/rroU  thought  he 
was  abont  to  be  shot.  He  gives  an  account 
of  something  rather  uneasy  in  the  manner 
of  Mr.  O'Brien.  I  think  it  is  very  likely 
Mr.  O'Brien  felt  dismayed  and  afflicted 
at  the  consequences  of  that  engagemenii 
with  the  constabulary.  Lives  had  been 
lost;  the  people  were  excited;  the  con- 
stabulary were  enclosed  in  the  house ;  and 
it  was  not  certain  how  soon  the  conflict 
would  have  recommenced.  OarroZZ  travels 
towards  home,  his  horse  having  been 
taken  away  from  him ;  and  at  the  distance 
of  a  mile  and  a  half  from  the  scene  of 
action  he  meets  Mr.  O'Brien  on  his  horse. 
Mr.  O'Brien  was  in  a  state  of  great  excite- 
ment, and  had  a  pistol  in  his  hand.  He 
sees  this  man,  and  tells  him  he  must 
return  with  him.  He  presents  the  pistol 
in  order  to  terrify  him,  as  if  he  was  about 
to  shoot  him.  They  then  return,  and  are 
on  the  best  of  terms.  Being  anxious  to 
remonstrate  with  him,  the  man  says, 
"May  I  speak  to  vouP"  Mr.  O'Brien 
said,  "Yes."  And  have  you  any  reason 
to  doubt  what  the  man  says  Mr.  O'Brien 
stated  about  his  object  and  plans  with 
respect  to  the  country  P  You  have  taken 
notes  of  that  evidence ;  you  will  read  it. 
Perhaps  it  is  the  most  important  testi- 
mouy  in  the  case,  because  it  describes 
everything  that  happened  after  this  con- 
flict was  over.  **I  returned  back  with 
him  in  the  direction  in  which  I  left  the 
the  peoi)le.  He  had  a  pistol  in  his  hand 
and  a  stick.  He  wore  a  cap  with  a  gold 
peak.    I  went  back  with    him  about  a 

fuarter  or  half  a  mile.  During  the  time 
asked  leave  to  speak  with  candour,  and 
he  replied,  '  Speak  on.'  I  then  told  him 
in  my  opinion  it  was  impossible  for  him 
to  succeed  as  the  Boman  Catholic  clergy 
were  against  him,  as  he  had  seen  that 
day."  Manifestly  showing  that  there 
had  been  an  interference  and  remon- 
strance by  the  Boman  Catholic  clergy. 
"  I  added,  that  it  would  be  impossible  for 
him  to  contend  with  the  troops  that  would 
be  brought  against  him.  Mr.*  O'Brien 
said  in  reply,  *  I  have  been  working  for 
my  countiy  for  twenty  years,  and  it  can 
redeem  itself  if  it  likes.'  I  said  the 
country  could  not  be  redeemed  but  with 
blood,  and  he  said  he  wanted  no  blood." 

Before  OarroU  left,  and  whilst  the 
people  were  still  in  a  state  of  great 
excitement,  he  observed  Mr.  Cox's  party 
approaching  in  the  direction  from  Thurles 
or  Cashel,  and  he  then  hastened  home. 
The  police  approach,  and  a  renewed  con- 
flict takes  place  between  the  Government 
officers  and  the  armed  peasantiy,  which 


ended  in  the  way  you  have  heard  stated. 
You  may  be  sure  the  result  of  those  con- 
flicts opened  the  eyes  of  the  people,  and 
most  likely  opened  the  eyes  of  the  gentle- 
men and  Mr.  O'Brien  too.  Thev  saw  it 
was  altogether  a  hopeless  and  deaperate 
enterprise,  because  they  were  for  four 
days  surrounded  by  multitudes  of  armed 
insurgents,  and  yet  no  communication 
arriv^  of  a  single  outbreak  in  any  other 
part  of  the  land. 

There  was  an  observation  made  by  my 
learned  friend,  Mr.  Fitzgerald---in  which 
he  complained  that  the  preoautions  taken 
in  garrisoning  towns  by  the  troops  of  the 
Crown,  and  providing  for  the  security 
and  protection  of  the  people,  did  in  them- 
selves, as  it  were,  operate  to  the  dis- 
advantage of  Mr.  O'Brien,  by  anticipating 
or  presupposing  that  he  was  guilty  of  this 
act  of  high  treason.  I  am  sure  men  of 
your  experience  will  throw  every  con- 
sideration of  that  nature  entirely  ont  of 
the  case.  Ko  matter  with  what  object 
the  insurrection  or  outbreak  was  got  np, 
it  was  the  bounden  duty  of  the  Govern- 
ment, answerable  as  they  are  for  the  lives 
and  properties  of  the  inhabitants  of  this 
country,  to  take  the  most  effectual  means 
for  securing  the  peace  and  tranquillity  of 
the  countrv,  and  to  defeat  any  movement 
of  the  kina. 

G-entlemen,  I  thank  you  for  the  patience 
with  which  you  have  listened  to  me  in 
the  discharge  of  my  duty.  You  will  now 
hear  the  law  applicable  to  the  case  stated 
b^  his  lordship.  I  have  submitted  my 
view  of  the  facts  of  this  most  important 
case,  which  I  think  ought  to  meet  the 
common  sense  and  ordinary  understanding 
of  any  rational  man.  On  the  only  issue 
now  sent  to  you,  consistently  with  the 
ordinary  transactions  of  life,  it  would  be 
impossible  to  say  that  Mr.  O'Brien  and 
the  other  parties  were  assembled  for  a 
private  pui^ose,  to  protect  himself  from 
arrest,  and  that  it  was  not  to  create  an 
insurrection,  which,  had  it  been  success- 
ful to  any  extent,  might  have  oommoni- 
cated  the  flame  of  rebellion  through  the 
whole  country;  and  who  can  tell,  with 
what  melancholy  consequences  it  might 
have  been  attended  before  peace  and 
tranquillity  could  have  been  restored  P 

Summing  Up. 

Blackbubne,  L.C.J. :  There  are  two  dis- 
tinct species  of  treason  stated  in  this  in- 
dictment. The  first  five  counts  are  for 
levying  war  against  the  Queen  in  her 
realm.  The  last  count  is  for  compassing 
the  death  of  the  Queen.  I  shall  at  once 
relieve  you  from  any  consideration  of  the 
last  count,  because,  though  there  is,  what 
in  striotnesB  of  law  must  he  considered  as 
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OTidence  to  sustain  that  count,  that  evi-  \ 
dence  is  so  much  more  clearly  and  dis- 
tinctly applicable  to  the  count  for  levying 
of  war,  that  your  attention  may  be  con- 
fined altogether  to  that  charge — ^the  charge 
of  leyying  war  against  the  Qaeen  in  her 
realm. 

In  order  to  sustain  that  charge  you 
mufi^  be  satisfied  that  there  was  an  insur- 
rection— an  insurrection  with  force,  and 
that  the  object  of  that  insurrection  was  a 
general  object.  It  has  been  thought  and 
contended  at  the  bar  here,  on  the  part  of 
the  prisoner,  that  there  has  been  some  ex- 
tension of  the  doctrine  of  hi^h  treason  to 
cases  which  are  properly,  as  it  is  said,  not 
within  the  meanmg  of  levying  war  against 
the  Queen.  I  do  not  mean  to  enter  into 
any  consideration  of  that  argument ;  but 
whether  the  words  of  the  Act  of  Ed' 
ward  3.  may,  or  may  not,  have  been 
extended  by  a  constrained  construction  is 
not  the  question  now,  because,  if  the  evi- 
dence which  the  Grown  relies  on  sustains 
any  of  the  allegations  which  they  adduce 
it  to  support,  there  was  unquestionably 
an  object  of  a  general  kind  in  the  case 
before  us.  But  whether  the  object  of  the 
insurrection  was  to  effect  the  repeal  of  the 
Act  of  Union,  or  whether  it  was  to  effect 
any  change  in  the  constitution  of  the 
Government,  or  of  the  realm,  or  whether 
it  was  to  ddsmember  the  empire,  b^  effect- 
ing a  separation  of  the  United  Kingdom, 
and  constituting  Ireland  into  a  distinct 
sovereignty ;  whether  any  one,  or  all,  of 
these  were  the  objects,  it  was  plainly 
general  within  the  meaning  of  that  term, 
as  I  before  stated  it  to  you,  and  therefore 
the  levying  of  war  for  its  attainment  would 
be  plainly  high  treason. 

I  need  not  advert  to  authorities  which 
have  been  oited  in  the  course  of  the  con- 
sideration of  this  case ;  but  there  is  one 
passage  from  the  judgment  of  my  Lord 
Tenierden  which  is  very  distinctly  appli- 
cable to  the  case  before  us. 
He  says  (a) — 

"  Insurrections  and  risings,  for  the  purpose  of 
effeeting  by  force  and  numbers,  however  ill  ar- 
mnged,  provided,  or  organized,  any  innovations 
of  a  pabUo  nature,  or  redress  of  supposed  public 
grievances,  in  which  the  parties  have  no  special 
or  particular  interest  or  concern,  have  been 
deemed  instances  of  the  actual  levying  of  war." 

Gentlemen,  in  stating  the  definition  of 
high  treason,  or  the  crime  of  levying  war 
against  the  Queen,  and  in  citing  the  words 
of  this  authority,  I  have  probably  led  you 
to  the  consideration  of  the  very  distinction 
which  it  will  be  of  importance  to  keep  in 
mind,  and  upon  which  distinction  the  de- 
fence of  the  prisoner  was  rested.      He 

{a)  Rex  V.  Thigtlewood,  83  St.  Tr.  ^84. 


asserts  that  the  object  of  recurring  to  the 
use  of  force,  and  the  end  and  object  of  all 
the  exertions  which  are  detailed  in  the 
coarse  of  the  evidence,  was  this ;  not  to 
effect  any  general  object  or  political 
purpose  whatever,  but  solely  and  ex- 
clusively to  protect  his  person  from 
arrest.  And  I  nave  to  tell  you,  that  if  the 
object  of  all  these  meetings  and  all  this 
force  was  solely  and  exclusively  to  protect 
Mr.  O^BHen^s  person,  or  the  persons  of 
those  who  were  in  hit  company,  from 
arrest,  he  is  entitled  to  your  verdict. 

Now,  you  will  observe  that  I  have 
stated  to  you  the  proposition  that  the 
personal  or  particular  object  must  bo 
exclusive ;  because  if,  in  addition  to  pro* 
tecting  the  person  from  arrest,  there 
was  the  other  and  general  purpose, 
which  the  Crown  contend  for,  the  exis- 
tence of  the  particular  object  is  of  no 
importance  whatever;  for  the  moment 
the  general  object  is  established  the 
offence  becomes  high  treason.  So  that 
you  will  observe,  in  the  consideration  of 
the  case,  you  will  not  only  have  to  fix  your 
attention  upon  that  which  constitutes  the 
defence  of  the  prisoner,  namely,  was  the 
object  to  protect  himself  f^om  arrest,  but 
you  will  nave  to  say  whether  it  was  ex* 
clusively  the  object  of  all  these  movements 
and  all  this  force. 

Gkntlemen,  the  question,  no  doubt,  is 
one  of  intention.  Did  Mr.  O'Brien,  and 
those  who  assisted  him— did  he  intend 
simply  to  effect  his  own  personal  security 
from  arrest — or  did  he  intend,  by  this 
force  and  by  these  movements,  an  object 
of  a  general  character — whether  a  change 
in  the  Government,  or  a  repeal  of  the  Act 
of  Union,  or  the  separation  of  Ireland 
from  G-reat  Britain?  It  has  been  com- 
plained of,  on  the  part  of  the  prisoner, 
that  this  indictment  does  not  set  forth  the 
evidence  on  which  the  Grown  relies  in  sup- 
port of  that  intention  which  it  imputes 
to  Mr.  O'Brien,  and  which  it  is  lK)und 
to  establish.  The  law  does  not  require 
that  the  Grown  should  state  the  evidence 
which  it  intends  to  adduce  of  the  intention. 
It  does  reauire  the  Grown  to  state  what 
acts  were  done,  and  not  only  to  state  the 
acts  which  were  done,  but,  also,  that  one  or 
more  of  these  acts  should  be  established 
by  two  or  more  credible  witnesses.  And 
the  acts  which  are  stated  in  the  indict- 
ment, you  will  find  as  follows :  the  para- 
ding and  marchine  in  a  hostile  manner 
through  divers  vil&ges,  towns,  and  other 
public  highways ;  the  erection  of  obstruc- 
tions of  cars,  carts,  pieces  of  timber,  and 
other  materials,  erected  and  built  across 
the  highways,  to  obstruct  and  prevent  the 
marching  of  the  soldiers  of  the  Queen ;  the 
making  a  warlike  attack  upon  and  &ring 
upon  a  largo  body  of  constables,  being  in 
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the  execution  of  their  daty,  and  endeavour- 
ing  with  force  and  violence  to  compel  the 
GOUBtables  to  join  them  in  levying  and 
raising  public  insurrection  and  rebellion 
against  our  Lady  the  Queen ;  the  making 
a  warlike  attack  upon  a  certain  dwelling- 
house,  in  the  county  of  Tipperary,  and 
firing  on  a  body  of  constables  therein  as- 
sembled. These  are  the  overt  acts.  These, 
or  one  of  them,  must  bo  proved  by  two 
witnesses ;  but  as  to  the  object — ^which 
object  depends  on  intention — that  is  left 
to  be  disclosed  by  evidence,  of  the  value 
and  weight  of  which  you  are  the  exclusive 
judges. 

[The  learned  judge  ]3roceeded  to  read 
and  comment  on  the  evidence,  which  was 
of  two  classes,  the  evidence  antecedent  to 
the  outbreak  at  Ballingarry,  on  July  25th, 
and  that  relating  to  the  subsequent 
period.  The  former  could  not  have  any  re- 
lation to  the  apprehension  of  arrest  which 
did  not  then  exist.] 

The  question  is,  what  was  Mr.  O^Biien's 
intention  on  and  after  the  25th  July  H  The 
intention  imputed  to  him  on  the  part  of 
the  Crown  is,  that  he  then  and  thereafter 
meditated  a  general  purpose,  and  that 
purpose  was  x'evolntionary  in  its  character. 

At  the  same  time  thev  say,  that,  looking 
to  the  conduct  of  Mr.  ffBrien  for  a  period 
of  four  antecedent  months,  they  are  able  to 
satisfy  you  of  the  existence  of  a  revolution- 
ary scheme,  and  themeans  and  preparations 
adopted  by  him  for  carrying  that  scheme 
into  execution.  And  it  cannot  be  objected, 
in  point  of  law,  that  his  conduct,  his 
acts,  his  speeches,  and  his  declarations 
during  the  period  that  intervened  from 
the  15th  of  March  to  the  25th  of  July, 
are  brought  forward  as  evidence,  for 
the  purpose  of  showing  what  his  inten- 
tion was  after  the  25th  of  July.  In 
truth,  in  a  large  portion  of  our  criminal 
law  many  crimes  are  found  to  consist 
altogether  in  intention ;  and  I  know  no 
limit  to  the  period  at  which  evidence 
is  admissible  of  previous  conduct,  or  de- 
clarations from  which  intention  may  be 
inferred.  If  I  were  called  on  to  instance 
a  case  of  the  most  familiar  occurrence, 
it  would  be  the  case  of  murder.  A  homi- 
cide is  comnaitted  j  and,  in  order  to  show 
malice  on  the  part  of  the  person  charged, 
declarations  of  ill-will  made  by  him  at 
any  antecedent  period  are  every  day  ad- 
mitted, as  plainly  according  to  the  prin- 
ciples of  justice.  Therefore  it  is  impos- 
sible to  complain,  consistently  with  the 
existence  of  the  rules  of  law  on  the  subject, 
that  Mr.  O'Brien's  speeches  and  declara- 
tions antecedent  to  the  occurrence  of  these 
transaotioDs  are  now  brought  in  evidence 
against  him. 

[The  learned  judge  read  Mr.  O'Brien'a 
speech  at  the  Irish  Federation  on  March 


15th,  observing  that  it  was  for  the  jury^  to 
say,  if  its  intention  was  innocent,  or  if  it 
showed  that  treasonable  intentions  were 
then  actually  formed,  ihough  as  yet  there 
was  no  definite  plan  or  period  fixed  for 
carrying  them  into  effect.] 

After  reading  the  passage  relating  to 
0' Gorman  in  the  speech  at  the  Music 
Hall,  on  April  15th,  the  learned  judge  pro- 
ceeded to  deal  with  the  documents  found 
in  the  portmanteau,  viz.,  the  Philadelphia 
address,  and  the  letters  to  Mr.  O'Brien 
from  Meagher  and  Duffy.  Upon  a  charge 
of  thiji  kind  papers  found  in  the  actual 
possession,  or  upon  the  person  of  the  party 
charged,  cnn  be  given  in  evidence.  And 
it  is  insisted,  by  the  Grown,  that  they  have 
done  that  which  ought  to  satisfy  yon  that 
these  documents  were,  in  fact,  in  the  pos- 
session of  Mr.  O'Brien.  We  allowed  the 
documents  to  be  read,  but  we  reserved 
for  your  consideration  the  question — 
whether  the  circumstancea  attending  the 
finding  and  the  production  of  these  papers 
ought,  in  your  judgment,  to  have  the  effect 
of  fixing  Mr.  O'Brien  with  the  possession 
of  them  P 

[On  the  Philadelphia  address  the  learned 
judge  observed] — 

This  is  the  paper  found  on  Mr,  O'Brien, 
and  it  is  a  communication  from  a  foreign 
country,  and  states  that  means  and  exer- 
tions will  be  used  for  the  purpose  of  for- 
warding the  cause  of  Irish  liberty.  It  is 
for  you  to  consider  whether  that  means 
any  constitutional  effort,  for  the  pnrp9se 
of  obtaining,  by  constitutional  means,  any 
species  of  reform  ;  or  whether  it  has  any 
reference  to  proceedings  of  a  revolutionary 
character.  Whatever  may  have  been  the 
intention  of  those  resolutions,  or  the  per- 
son  to  whom  they  were  addressed,  it  ap- 
pears very  plainly  from  the  following 
letter,  found,  also,  in  the  same  way,  that 
Mr.  Meagher  was  about  to  proceed  to 
America;  and  you  are  already  aware,  in 
one  of  the  former  speeches,  a  mission  to 
America  is  distinctly  alluded  to  by  Mr. 
O'Brien— 

**  Then  I  come  to  tell  yoa  about  the  American 
trip.  I  am  off  for  New  York  (God  willing)  on 
Saturday  -~ 

"  •  O'er  the  glad  waters  of  the  dark  blue  sei. 
My  thoughts  as  boundless,  and  my  soul  as  free.' 
**  What  to  do  ?     To  raise  money,  to  evoke  s^'m- 
pathy— to,"  &c.,  &c.,  &c. 

These  two  documents,  connected  with 
the  declaration  of  an  intended  mission  to 
America  in  the  speech  of  Mr.  O'Brien,  are 
most  important  for  your  consideration,  as 
showing  what  was  the  object  and  tendency 
of  his  mind  at  this  period. 

Then,  as  to  Duffy's  letter,  you  have 
heard  it  read  before,  but  it  is  of  great  im- 
portance, for  it  shows  in  the  mind  of  the 
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writer,  with  regard  to  Mr.  O^Brien,  what 
the  position  occupied  was,  and  what  was 
the  nature  of  the  movement  then  contem- 
plated—whether it  was  to  obtain  repeal  bj 
constitutional  means,  or  whether  the  ob- 
ject was  revolution  or  rebellion. 

[The  learned  judge  read  the  letter.] 
Whatever  be  the  value  of  it,  it  is  plain 
the  writer  contemplates  a  state  of  revolu- 
tion, and  considers  Mr.   O^Brien  as  the 
person  who  is  to  be  at  the  head  of  it. 

The  next  evidence  in  point  of  order  are 
those  events  which  are  deposed  to  by 
Bcibbyn,  It  is  contended  that  Dohhyn 
comes  forward  before  vou  as  an  accom- 
plice, and  that  you  ought  not  to  attend  to 
his  evidence  unless  he  be  confirmed  in 
some  material  and  important  part.  If  you 
take  Dobbyn's  statement  to  be  true,  he  does 
not  stand  in  the  light  of  an  accomplice. 
An  accomplice  is  a  person  who  actually 
engages  in  the  illegal  act  which  he  comes 
forward  to  depose  to;  but  he  did  not, 
according  to  his  own  statement,  become  a 
member  of  this  society  with  any  intention 
of  actually  carrying  forward  or  executing 
its  objects  or  plans.  He  became,  he  says 
himself,  a  member  for  the  purpose  of 
*•  counterplotting"  their  plotting ;  m  other 
words,  be  should  rather  be  called  a  spy 
than  an  accomplice.  Whether  you  regard 
him  in  the  one  light  or  the  other,  my 
direction  to  you  would  be,  scrupulously 
to  examine  the  evidence,  and  see  how  far 
it  is  accredited  by  the  vai'ious  matters 
with  which  it  stands  in  connexion  ;  and 
first  of  all,  to  examine  him  by  himself. 

If  you  have  reason  to  believe  that  he  is 
telling  a  story  of  his  own  fabrication,  and 
that  no  such  transactions  occurred  as  he  re- 
presents, you  should  dismiss  the  evidence 
altogether  from  your  minds  ;  but  if  you 
find  that  his  evidence  is  reasonable  and 
probable  by  itself,  accredited  by  the  acts 
of  those  persons,  and  by  the  acts  of  Mr. 
O'Brien  himself — if  you  find  it  consistent 
with  those  acts — if  you  find  he  is  telling 
that,  which  in  the  ordinary  nature  of 
things  would  be  part  and  parcel  of  the 
same  arrangement  to  a  portion  of  which 
he  deposes,  then  it  will  be  for  you  to 
consider  whether  he  is  entitled  to  your 
belief.  On  the  other  hand,  if  you 
think  he  is  a  spy — that  he  went  to 
meetings,  and  had  either  partially,  or  in 
the  whole,  invented  the  story  detailed  to 
you,  you  should  discharge  the  whole  fr(»m 
your  minds,  and  not  give  credit  to  any 
part  of  it.  It  is  very  important  to  remark, 
that,  if  none  of  these  meetings  ever  took 
place  at  different  houses,  his  statement 
could  be  contradicted.  That  there  was  a 
club  in  Dublin  called  the  Bed  Hand  Club, 
is  perfectly  true.  Two  policemen  proved 
that  the  sign  of  the  house,  the  red  hand 
on  the  blind  of  the  window,  was  exhibited 


there,  and  that  they  saw  persons  going  in 
and  out  as  members  of  that  club ;  so  that, 
so  far,  his  testimony  was  unimpeached  by 
the  suggestion  that  there  was  no  such  body. 

He  having  been  examined  so  long  ago 
as  last  Saturday,  and  deposing  to  a  series 
of  transactions  in  three  different  places, 
three  months  ago  in  the  city  of  Dublin, 
there  was  ample  means  of  contradicting 
him  if  he  was  not  telling  the  truth. 

WkUsside:  My  lord,  with  the  greatest 
deference  I  submit  that,  pending  a  trial 
which  it  is  impossible  to  say  when  it 
may  conclude,  the  prisoner  is  not  to  be 
aff*ected  by  not  producing  all  the  evidence 
that  might  be  produced  if  he  had  the  list 
of  witnesses  before  him.  I  did  not  know 
what  we  might  have  to  speak  to. 

Blackburne,  L.G.J. :  Lord  Chief  Justice 
Tindal,  the  very  authority  you  cited,  shows 
exactly  how  the  law  is  on  the  subject  (a) — 

**  LJndoubteuly  the  proof  of  the  case  against 
the  prisoner  must  depend  for  its  support,  not 
upon  the  absence  or  want  of  any  explanation  on 
the  part  of  the  prisoner  himself,  but  upon  the 
positive  affirmative  evidence  of  his  guilt  that  is 
given  by  the  Cro-srn.** 

Then  follows  tliis  which  was  not  stated 
before — 

''It  is  not,  however,  an  unreasonable  thin^, 
and  it  daily  occurs  in  investigations,  both  civil 
and  criminal,  that  if  there  is  a  certain  appear- 
ance made  out  against  a  party — if  he  is  involve<l 
by  the  evidence  in  a  state  of  cousiderablc  sus- 
picion, he  is  called  upon  for  his  own  suko,  and 
his  own  safety^  to  state  and  bring  forward  the 
circumstances,  whatever  they  may  be,  which 
might  reconcile  such  suspicious  appearance.s 
with  perfect  innocence;  and  therefore,  the 
learned  counsel  of  the  prisoner,  although  he 
entered  his  protest  against  his  being  necessarily 
required  t«>  make  such  a  statement,  proceeds  to 
say  that  the  case  of  the  prisoner  at  the  bar  was 
one  that  was  perfectly  innocent — that  is,  per- 
fectly innocent  so  far  as  regards  the  crime 
of  high  treason." 

Now,  I  do  not  by  any  means  think  that 
because  this  man  was  examined  last  Satur- 
day, therefore  the  prisoner  is  bound  now  to 
show  that  he  was  telling  what  was  not 
true.  I  do  not  mean  to  assert  at  all  that 
there  was  that  obligation  on  the  prisoner, 
but  I  say  there  was  that  possibility  ;  and  I 
say  more,  in  the  absence  of  any  evidence 
to  the  contrary,  if  you  believe  the  story 
this  man  tells,  and  you  find  it  accredited 
by  other  parts  of  the  transaction,  there  is 
no  reason  why  you  should  not  pay  at- 
tention to  his  evidence. 

Whiteside:  In  that  case,  which  your 
lordship  has  correctly  cited,  the  prisoner 
had  the  list  of  witnesses  who  were  to 
be  examined  against  him  eleven  days 
before  trial.  My  client  had  no  such  oppor* 
tunities  given  to  him. 

I      (rt)  In  Frost's  case,  4  St.  Tr.  N.S.  448. 
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Blacrburne,  L.O.J. :  That  is  perfectly 
true ;  and  that  which  the  prisoner 
possesses  here,  woold  have  enabled  him 
to  contradict  this  witness  if  he  thought 
proper.  But  I  confess,  that  after  the  con- 
sideration of  the  subject  I  should  be  very 
much  disposed  to  see  and  advise  yon 
to  examine  minutely  the  testimony  of  this 
witness,  and  see  whether  there  is  not, 
from  the  story  which  he  tells,  some  pre- 
sumption, looking  at  the  other  facts  of 
the  case,  that  it  is  true  in  its  main  par- 
ticulars. 

[The  learned  judge  proceeded  to  read 
Dohbyn*8  evidence  and  cross-examination.] 

A  Juror:  He  said  when  his  club  was 
called  over,  it  was  not  called  the  Bed  Hand 
Club.  How  comes  it  that  he  has  a  vote  in 
the  council  P  None  but  those  who  repre- 
sented a  certain  club  had  a  vote  there. 
How  did  he  get  in  at  all  P  I  do  not  see 
how  that  was. 

Blackbubne:  L.C.J. :  What  he  says  is 
this- 

*'  I  was  not  acknowledged  a  representative  of 
a  club.  My  club  is  a  branch  ;  I  was,  therefore, 
not  acknowledged  as  the  representative  of  a 
club  ;  but  I  was  a  member  of  the  Committee  of 
Council." 

A  Juror :  The  council,  we  understand, 
was  composed  of  the  presidents  of  the 
clubs. 

Blackburne,  L.C.J. :  Gentlemen,  will 
you  look  over  your  notes  in  the  mean- 
time, and  see  how  that  is. 

Whiteside:  I  will  tell  your  lordship 
what  we  have  on  our  notes — ^that  it  was 
ordered  that  all  but  the  representatives  of 
the  clubs  should  leave  the  room.  My 
Lord  Chief  Juitice  has  that;  and  I  have 
now  read  it  you. 

A  Juror :  So  I  have  it  on  mine. 

Blackburne,  L.C.J. :  Just  wait  a  mo- 
ment, I  will  see  that — 

**  Dillon  was  in  the  cbair  on  the  2  IsL  Several 
men  were  present,  members  of  clubs  who  had  no 
right  to  be  present ;  and  several  members  ob- 
jected to  proceed  with  the  election  of  the  ex- 
ecutive council  tiU  they  left  the  room.  Then 
Dillon  called  out  the  names  of  the  repre- 
sentatives who  retired  to,  and  remained  in,  an 
inner  room  till  all  the  others  went  away.  Dillon 
had  remained  seated  in  the  chair. 

Prisoner:  May  T  be  allowed  to  call  the 
attention  of  the  jnry  to  one  remark  that 
fell  from  your  lordship,  with  respect  to 
tho  possibility  of  hringing  evidence  to 
contradict  what  has  been  stated  by  this 
Wiinesi.  The  jnry  must  know  that  every 
member  of  the  Council  of  the  Confede- 
ration, or  any  who  have  taken  a  leading 
part  in  the  management  of  the  council, 
have  been  hunted  down  by  the  Govern- 
ment, and  are  now  endeavonring  to  pro- 
tect themselves  from  arrest.    Therefore, 


it  is  utterly  impossible  to  induce  any  of 
them  to  come  here. 

A  Juror:  It  does  not  appear  whether 
Dobbyn  says  he  is  one  of  those  who  were 
allowed  to  remain,  or  was  one  of  those  who 
were  turned  out. 

Blackburne,  L.O.J. :  He  voted. 

A  Juror :  Then  he  must  have  been  one 
of  the  recognized  members  of  the  club.^, 
because  all  those  were  who  were  not 
turned  out. 

Another  Juror:  And  he  before  said  he 
was  not — on  the  first  day. 

Blackburne,  L.C.J. :  You  have  taken 
full  notes,  gentlemen,  and  you  will  look  at 
them  between  this  and  to-morrow  morn- 


ing. 
The  Court  adjourned. 

Saturday,  October  7, 1848. 

Prisoner :  Before  your  lordship  resumes 
your  review  of  the  evidence,  perhaps  you 
will  permit  me  to  say  a  few  words  in 
explanation  of  an  expression  that  fell  from 
me  on  a  former  dajr,  and  which,  I  under- 
stand, has  given  pain  to  a  very  respectable 
gentleman,  Mr.  Modges,  the  Government 
reporter.  Your  lordship  may  recollect, 
that  I  stated  that  he  had  been  treated 
at  everv  meeting  as  a  guest,  not  as  a  spy. 
Now  what  I  wiBned  to  intimate  was,  that 
I  thought  he  dealt  rather  unfairly  by  us  ii. 
appearing  as  a  Crown  witness,  prepared  to 
swear  that  our  speeches  and  declarations 
were  seditious  and  treasonable.  We 
thought  from  his  representations  to  us 
that  he  appeared  in  his  official  character  of 
a  Government  reporter,  prepared  to  swear 
to  his  notes ;  but  I  did  not  mean  to  say 
that  he  ever  concealed  that  part,  or  ever 
appeared  in  a  disguised  character,  which 
most  unquestionably  he  never  did.  I  do 
not,  therefore,  consider  him  in  the  charac- 
ter of  a  spy;  and  I  wish  to  withdraw  that 
expression. 

Blackburne,  L.C.J. :  When  we  separated 
last  evening,  I  had  read  over  to  yon  the 
evidence  of  Dcibbyn,  who  is,  unquestion- 
ably, an  important  witness,  and  with 
respect  to  whose  credit  it  will  be  for  jon 
to  aecide.  I  do  not  intend  to  enter  into 
any  details  of  those  matters  by  which  the 
Crown  insist  that  his  testimony  has  been 
confirmed  and  corroborated :  I  allude 
to  the  proof  of  the  existence  of  the 
Red  Hand  Club;  and  I  allude  also  to 
such  corroboration  as  the  balloting  papers 
afibrd.  But  one  of  the  jurors  having 
asked  a  question,  which  was  one  of  vast 
importance,  and  which  relates  to  a  par- 
ticular part  of  his  evidence,  my  learned 
brethren  on  the  bench  are  of  opinion,  in 
which  I  entirely  concur,  that  I  ought 
again  to  read  my  notes  of  his  evidenoe  to 
you,  and  you  will  see  as  you  go  along 
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whether  or  not,  as  detailed,  there  is  any 
ground  for  the  impntation  fonnded  upon 
the  discrepancies  saggested  by  the  juror. 

[The  learned  judge  again  read  Dchbyn'e 
evidence  and  cross-examination] — 

Now,  gentlemen,  what  the  man  fewears 
is  thi&— that  the  first  meeting  of  the  15th 
Jnly  was  a  meeting  of  the  council  of  the 
Confederation.  He  did  not  state  that  he 
was  a  member  of  that  council  until  he  was 
cross-examined ;  but  he  states  positively 
that  he  was  a  member  of  the  Council.  Hi 
states,  also,  that  the  meeting  of  the  19th 
was  a  meeting  both  of  the  Council  and  of 
the  representatiTes  of  clubs ;  that  it  was  a 
meeting,  therefore,  composed  of  two  dis- 
tinct classes  of  persons ;  and  he  swears, 
with  equal  distinctness,  that  the  business 
which  was  to  be  transacted  upon  the  21  st 
was  to  be  transacted  by  this  united  body, 
he  being  a  member  of  one  of  two  bodies ; 
8o  that,  according  to  that,  if  the  election, 
was  to  take  place  by  the  representatives  of 
the  clubs  and  the  Council,  he,  as  a  mem- 
ber of  the  Council,  would  have  a  right  to 
vote.  That  is  his  account  of  the  trans- 
action ;  we  have  it  from  himself  only ; 
and  the  question  is,  as  I  said  before,  and 
again  repeat  to  you,  entirely  for  your 
consideration.  I  shall  say  nothing  more, 
gentlemen,  with  respect  to  his  evidence, 
than  simply,  that  the  object  of  the 
first  meeting  was  to  have  an  accurate 
account  of  the  force  of  these  clubs ;  and 
the  object  of  the  second  meeting  was  to 
ascertain  how  the  proclamation,  which 
had  been  issued,  might  be  evaded  or  frus- 
trated ;  and  the  object  of  the  third  meet- 
ing, according  to  his  statement,  was  to 
elect  an  executive  commifctee,  as  ho  calls 
it,  but  which  upon  his  cross-examination 
he  states  was  to  be  a  council  of  war,  and 
its  being  a  council  of  war  was  the  reason 
why  no  clergjrmau  should  be  elected  upon 
it.  Gentlemen,  this  is  important  evidence, 
but  it  would  be  perfectlv  untrue  were  I  to 
represent  to  you  that  the  prosecution,  or 
the  charge  against  the  prisoner,  depended 
entirely  on  your  belief  of  it ;  it  is  for  you 
to  believe  it  or  not;  if  you  believe  it,  it 
goes  to  sustain  the  case  of  the  prosecu- 
tion ;  but  supposing  that  you  do  not  be- 
lieve it,  or  that  you  have  any  rational 
doubt  as  to  the  truth  of  the  testimony  of 
this  man,  in  either  case,  I  tell  you  ex- 
plicitly, to  reject  it  from  your  conside- 
ration and  not  to  act  upon  it,  and  to  give 
your  verdict  as  if  you  never  heard  it. 

£The  learned  judge  proceeded  to  refer  to 
Mr.  O'Brien's  speech  at  the  meeting  of  the 
Irish  League  at  the  Music  Hall,  on  the 
evening  of  July  19lh,  observing  that 
according  to  Dobbyn's  evidence,  the  meet- 
ii^,  with  respect  to  evading  the  proclam- 
ation, was  to  have  taken  place  in  the 
middle  of  that  day.] 


I  do  not  feel  that  it  is  incumbent  on  me 
to  repeat  this  speech  to  you.  But  this  is 
perfectly  plain,  that  in  a  part  of  that  speech 
Mr.  O'Brien  refers  to  his  having  reviewed 
those  clubs  in  the  south  of  Ireland.  He 
says— 

"  I  hope  you  have  read  an  account  of  the  pro- 
ceedings at  Cork.  They  call  it  a  review  of  my 
troops ;  but  I  am  happy  to  assure  you  that  I 
met  two  thousand  men  as  well  arrayed,  as 
capable  of  efficient  action,  as  any  troops  in  her 
Majesty's  service ;  and  I  met  at  least  ten  thou- 
sand able-bodied  men  who  promised  to  support 
and  sympathize  with  them." 

And  you  will  find  in  the  concluding 
part  of  the  speech,  though  the  new  mem- 
bers of  the  body,  or  many  of  them,  were 
known  to  be  adverse  to  the  formation  of 
these  clubs,  that  he  distinctly  asserts  his 
own  right,  and  the  right  of  others  who 
thought  like  him,  to  continue  the  same 
system  of  organization,  and  does  not  pro- 
fess the  slightest  intention  of  abandoning 
the  formation  or  the  organization  of  clubs. 
The  SolicUor-Oeneral  adverted  to  a  pas- 
sage in  the  speech  which  has  distinct  refer- 
ence to  the  proclamation,  and  which  is  in 
these  words — 

"  And  now,  gentlemen,  I  do  not  here  in  this 
League  feel  myself  called  upon  to  express  to 
you  my  opinion  as  to  the  mode  in  which  you 
ought  to  treat  that  proclamation.  I  believe  the 
most  of  you  know  very  well  what  is  your  inter- 
est and  what  is  your  duty.  I  apprehend  that 
tbe  effort  to  disarm  the  population  of  Dublin 
will  not  le  found  very  successful  ;  but  I  do— 
whilst  I  do  not  invite  you  to  give  facilities  to 
the  police  for  invading  the  privacy  of  your 
homes — I  do  upon  my  own  part,  and  I  must  say 
upon  the  part  of  some  of  your  most  trusted 
friends,  request  that  you  will  not  make  that 
proclamation  the  occasion  of  a  general  tol- 
lision." 

The  SoUdtor-Oeneral  argues— you  will 
judge  whether  there  is  anything  in  it  or 
not— that  that  appears  to  be  a  recognition 
of  the  advice  which  had  been  ^ven  them 
in  the  course  of  that  morning  at  the 
meeting  which  is  deposed  to  by  Dohbyns 

Whiieeide :  Will  your  lordship  allow  me 
to  mention  two  short  sentences  r 

Blackbtjrnb,  L.C.J. :  Certainly.  Gentle- 
men, listen  to  Mr.  Whiteside, 

Whiteside  read  the  following:— 

**  I  owe  it  also  to  the  gentlemen  who  have 
entered  into  association  with  us  to  fulfil  the 
pledge,  by  which  I  consider  myself  bound,  on 
entering  this  Irish  League,  that  we  will  until 
we  find  all  constitutional  methods  exhausted, 
through  the  agency  of  this  League,  unite  with 
them  10  constitutional  efforts." 

Contemplating  the  visit  of  the  citizens 
of  Dublin  to  Kilkenny,  he  says — 

'*I  feel  perfect  reliance  upon  the  good  sense, 
as  well  as  upon  the  ardour,  of  the  population  of 
Dublin ;  and  I  am  perfectly  satisfied  that  they 
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will  give  a  generous  confidence  to  the  Irish 
League,  as  constituted  on  the  principles  I  have 
enunciated.  I  have  proposed,  and  with  success, 
that  the  next  meeting  of  the  League  should  be 
held  at  Kilkenny.  Kilkenny  was  the  first  town 
to  declare  in  favour  of  a  union  of  all  Irishmen. 
Therefore,  I  think  we  owe  them  the  compliment 
of  going  down,  and  carrying  down  with  us  as 
many  of  the  citizens  of  Dublin  as  can  conyent- 
eutly  attend  at  Kilkenny." 

Blackbubne,  L.C.  J. :  There  can  be  no 
manner  of  doubt,  so  far  as  regards  the 
League,  its  constitntion,  and  its  acts,  that 
Mr.  O^Brien  professes  an  entire  determi- 
nation, as  a  member  of  the  League,  to  act 
up  to,  and  pursue,  that  constitutional 
course.  It  is  equally  certain  that  he  re- 
served to  himself  unlimited  power  with 
respect  to  the  clubs. 

Now,  gentlemen  of  the  jury,  we  have 
arrived  at  what  I  may  call  the  termi- 
nation of  the  first  stage  of  the  evidence. 
Up  to  the  time  when  Mr.  O'Brien  left 
town,  there  was  no  notion  or  apprehension 
of  his  personal  arrest,  and  therefore  you 
cannot  expect,  and  certainly  there  was  not 
a  word  said  which  had  the  least  tendency  to 
promote,  any  measure  for  his  personal 
protection  or  safety.  "Whatever  occurred 
before,  had  for  its  object  general  purposes 
and  designs,  whether  they  were  to  effect  a 
repeal  of  the  union,  a  modification  of  the 
constitution,  or  a  change  in  the  Govern- 
ment, or  to  effect  a  total  separation  of 
Ireland  from  England.  These  objects, 
general  in  their  nature,  it  was  contem- 
plated to  efi*ect  by  an  organization  of  as 
many  of  the  people  of  this  country  as 
could  be  prevailed  upon  to  join  the  clubs. 
These  clubs,  their  formation,  and  their 
co-operation,  were  to  be  the  means,  the 
force,  or  the  power  by  which  the  general 
objects,  or  whatever  was  to  be  the  general 
object,  was  to  be  achieved.  And  if  that 
were  so  before  Mr.  O'Brien  left  town,  it 
will  be  for  you  to  say  whether  what  sub- 
sequently occurred  was  in  furtherance  of 
that  object;  whether  that  object  was 
abandoned,  or  whether  it  was  persisted  in. 
The  testimony  of  Dohhyn,  if  you  believe 
him,  has  advanced  the  cose  on  the  part  of 
the  Crown  one  step  further  than  the  other 
evidence.  It  is  not  that  he  has  shown  an 
object  different  from  that  which  the  other 
evidence  establishes,  but  he  has  gone 
further  in  proving  the  progress  of  a  con- 
spiracy ;  and  he  has  given  evidence  that 
matters  had  proceeded  so  far,  that  they 
were  determined,  by  arms,  within  a  very 
short  time,  to  break  out  into  actual  rebel- 
lion ;  and  that  a  military  council,  called  an 
Executive  Committee  of  Five,  had,  by  its 
members,  pledged  itself  that  the  outbreak 
should  take  place  before  the  8th  of 
August  at  the  very  furthest.  Now  sup- 
posing that  you  do  not  believe  him,  there 


will  gtill  remain  what  I  before  pointed 
out  to  you  upon  the  confession  of  Mr. 
O'Brien  himself;  there  would  still  remain 
the  general  purpose  or  object ;  there  would 
still  remain  the  formation  and  the  exer- 
tions of  clubs  for  the  attainment  of  that 
object. 

[The  learned  judge  read  Durdevie*s  evi- 
dence as  to  Mr.  O'Brien's  speech  at  Enois- 
corthy  on  Sundav,  July  23rd,  and  at 
Callan  on  Monday.! 

Gentlemen,  it  is  not  my  duty  to  com- 
ment upon  this  evidence.  It  is  only  my 
duty  to  put  you  in  possession  of  it,  and  to 
leave  it  entirely  for  your  own  considera- 
tion. I  wish  to  state  here,'  both  with 
reference  to  the  last  deposition  vou  have 
heard,  and  all  the  depositions  in  which 
the  personal  protection  of  Mr.  O'Brien  is 
alluaed  to,  when  you  hear  it,  keep  in  your 
mind  these  two  matters,  and  keep  these 
two  questions  constantly  in  your  contem- 
plation. Does  the  language  here  used 
convey  to  your  mind  the  impression  that 
the  personal  safety  and  protection  of  Mr. 
O'Brien  was  the  sole  and  exclusive  ob- 
ject P  Or  does  the  language  in  its  fair, 
natural,  and  manifest  import  convey  to 
your  minds  the  impression,  that  there 
was  an  ulterior,  and  another  purpose,  a 
general  purpose,  a  jjurpose  of  the  kind 
suggested  by  the  evidence  itself,  a  pur- 
pose which  may  be  expressed  in  the 
language  of  this  speaker,  of  making  L-e- 
lana  a  free  and  independent  nation  r 

Barton:  May  I  ask  your  lordship  to 
suspend  your  charge  for  a  very  few 
minutes  P 

Attorney- General :  What  is  the  reason  of 
youir  request  P 

Blackburne,  L.C.J. :  I  cannot  have  my 
charge  to  the  jury  interrupted. 

Ba/rton :  Both  the  learned  counsel  who 
were  assigned  to  Mr.  O'Brien,  are  en- 
gaged in  very  anxious  consultation,  my 
lord,  this  moment. 

Blackbubne,  L.C.J. :  I  cannot  stop  the 
trial. 

Prisoner :  My  lords,  I  apprehend  that 
the  Court  is  not  fully  constituted  in  the 
absence  of  the  third  judge,  Mr.  Justice 
Moore.  From  what  I  am  led  to  believe, 
my  counsel  are  at  present  engaged  with 
him ;  and  the  Court  cannot  proceed. 

Blackbubke,  L.C.J. :  We  will  certainly 
wait  for  Judge  Moore,  But  it  is  a  mis- 
take to  suppose  that  the  Court  is  not  fully 
constituted,  one  of  the  judges  bmng 
absent.  One  of  the  judges  would  be 
sufficient. 

After  a  short  delay  Mr.  Justice  Moore 
came  into  court 

The  learned  judge  proceeded  to  read 
the  evidence  as  to  the  speeches  at  Carrick 
on  Monday. 

Meagher  then  compared  Ireland  to  a 
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French  fire-sliip  which  had  sank  for  a 
moment  and  risen  again  into  a  glorions 
repablic;  and  said,  **  Hurrah  for  the  re- 
public " — and  the  crowd  shouted. 

Barton :  Will  your  lordship  allow  me  to 
'  make  a  suggestion.  I  am  instructed  that 
Mr.  Mecbgher  never  intended — and  I  think 
it  is  quite  consistent  with  the  context  of 
that  speech — to  adopt  the  sentiment, 
**  Hurrah  for  a  repubhc." 

Blackbumnb,  L.G.J. :  We  cannot  hear 
aujthing  now. 

Barton :  The  passage  occurred  in  allu- 
sion to  an  historical  incident. 

Blackbu&ne,  L.G.J. :  It  is  impossible 
that  I  can  dischiu'ge  myduty  if  I  am 
interrupted  in  this  way.  We  cannot  hear 
that ;  the  time  has  gone  by  for  it. 

Whiteside:  Before  your  lordship  pro- 
ceeds further  with  your  charge,  I  ask  you, 
as  a  favour,  to  bear  a  short  application. 

Blackbubne,  L.G.J.:  Is  it  in  another 
case? 

Whiteside :  No,  my  lord ;  in  this.  I  do 
not  feel  it  right  to  mention  it  in  court ; 
but  if  my  learned  friend,  the  Attomey- 
Oeneral,  will  step  into  chamber,  I  will 
mention  it  there. 

Aitomey-General :  I  have  no  possible 
obiection,  my  lord. 

The  learned  judges,  the  counsel  for  the 
Crown,  and  the  prisoner's  counsel,  retired 
to  the  chamber,  and  after  about  a  quarter 
of  an  hour  had  elapsed  returned  into 
court. 

Whiteside :  My  lords,  in  this  case  of  the 
Queen  v.  C/Brien,  I  have  an  application  to 
make  to  your  lordships,  for  which  I  am 
indebted  to  the  Gourt  and  to  my  learned 
friend,  the  Attorney 'Oeneral;  it  is  that 
the  witness,  Ddbbyn,  may  be  recalled  on 
one  subject-matter. 

Blackbuone,  L.G. J. :  What  do  you  say 
to  it,  Mr.  Attorney  ? 

Attorney- Oet^eral :  From  the  statement 
made  by  Mr.  Whiteside  of  matters  having 
come  to  his  knowledge  since  the  cross- 
examination  of  Dobhyn  on  a  particular 
part  of  the  case,  I  shall  not  oppose  it. 

Blackbujblne,  L.O.J. :  Then  you  consent 
to  it? 

Attorney- Oeneral :  Yes,  my  lord. 

Blacsjiubns,  L.G.  J. :  Because  the  appli- 
cation is  very  unusual. 

Whiteside:  I  think  it  right  to  state, 
that  the  Attorney- General  and  Solicitor' 
Oenerai  are  entitled  to  the  highest  honour 
for  their  conduct  in  the  administration  of 
justice.    We  will  call  Dohbyn  as  our  wit- 


James    Stevenson   Botbm,    recalled— Ex- 
amined by  Whiteside, 

Denied  that  he  had  ever  had  an  inter- 
view witib  Henry  DaUon,  the  next  witness 


Gontradicted  the  statements  put  to  him 
by  Whiteside  in  every  particular. 

Henry  DaZtow —Examined  by  Whiteside. 

Stated  that  he  had  travelled  from 
Dublin  by  the  night  express ;  that  he  was 
the  son  of  a  vicar-choral  of  the  cathedral 
of  Gashel ;  that  he  was  a  literary  teacher, 
and  belonged  to  Trinity  Gollege ;  that  he 
had  taught  in  Dublin  and  Dungannon,  and 
had  been  resident  tutor  to  Mr.  Femie- 
father,  of  Mar  low. 

Whiteside ;  Do  you  recollect  being  any 
Saturday  evening,  or  any  night  about 
the  middle  of  June,  at  a  house,  or  tavern, 
or  public-house,  at  the  comer  of  Stephen 
Street,  reading? — Yes,  I  went  into  the 
house,  for  the  purpose  of  reading  the 
newsfiaper,  and  not  for  the  purpose  of 
drinking.  I  think  a  man  of  tne  name  of 
O'Neill  keeps  it;  it  is  at  the  comer  of 
George  Street,  cnttinff  George  Street  at 
right  angles  with  Stephen  Street. 

While  you  were  so  seated  reading  the 
paper,  were  there  three  persons  in  that 
room  P — I^had  been  about  five  hours  in  the 
room  before  three  persons  came  in.  I 
was  reading  the  history  of  the  late  out- 
break in  France. 

Did  any  discussion  arise  in  your  pre- 
sence, while  you  were  reading,  about 
politics  in  Ireland? — ^Yes,  my  attention 
was  attracted  from  the  newspaper  to  three 
persons  who  came  in  about  four  hours 
afterwards. 

What  persuasion  are  youP — I  am  a 
Protestant. 

Look  round,  and  tell  me  if  that  person 
behind  you  {pointing  to  thevntness  iJdbbyn) 
was  one  of  the  persons  P — That  gentleman 
was,  upon  my  oath. 

Tell  the  jury  shortly  what  passed  on  that 
occasion,  before  you  took  any  part  in  the 
conversation ;  what  the  conversation  was 
that  passed  between  that  gentleman  and 
the  two  persons  you  saw  there  ? — Two  of 
the  gentlemen  had  been  advocating  a 
repeal  of  the  union ;  they  said  it  could  be 
obtained  by  no  other  means  than  by  the 
steps  pointed  out  by  the  late  Mr.  O'Oonnell, 
and  they  contended  that  it  was  all  to  no 
purpose  to  look  for  repeal  by  any  other 
means,  that  England  was  too  powerful  for 
them. 

Did  this  gentleman  say  anything? — 
This  gentleman  then  said  to  them  that  he 
was  a  Protestant  and  an  Orangeman  ftrom 
the  north,  and  that,  unless  by  force  of 
arms,  the  independence  of  Lreland  never 
could  be  obtained.  He  also  made  the 
remark,  that  it  would  be  useless  to  depend 
on  foreign  nations,  unless  on  ourselves 
alone ;  and  that  unless  the  Irish  people 
exerted  themselves,  it  was  also  of  no  use 
to  depend  on  France  or  America. 
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Was  anything  said  aboat  John  Mitchel  9 
— Yes,  he  said  the  time  had  come  now — 
the  time  had  now  arriTed  when  a  repeal 
of  tho  nnion  would,  perhaps,  not  be  ob- 
tained, and  that  a  republican  government, 
on  the  principles  of  John  Mitcliel,  was 
what  would  benefit  Ireland.  He  had  for- 
merly believed  the  repeal  of  the  union 
would  do  best ;  he  was  convinced  nothing 
less  would  do;  and  he  mentioned  the 
name  of  Mr.  Smith  O'Brien,  and  said  his 
policy  was  too  tame. 

Did  they  then  appeal  to  you  to  give  an 
opinion  on  the  merits  of  the  controversy  P 
— ^Yea,  this  man  asked  me  what  my  opinion 
was. 

What  did  yon  say  P— I  said  that,  in  my 
opinion,  agitation  was  the  bane  of  Ireland, 
and  that  I  attributed  my  present  sufier- 
ings  altogether  to  it :  and  I  said  I  would 
also  admit  openly  that  the  repeal  agita- 
tion, and  a  repeal  of  the  union,  would  be 
the  curse  of  Ireland,  and  I,  for  one,  was 
against  it,  and  I  signed  the  repeal  peti- 
tion, as  a  student  of  Trinity  College. 

Against  it  ? — Against  it. 

Did  Dohbyn  do  anything  on  thatP — 
Yes,  I  noticed  him  distorting  his  face  to 
me. 

To  you  P — I  could  not  say,  but  he  made 
some  distortions  of  his  face. 

Did  you  immediately  after  that  leave 
the  house  P — ^Yes,  the  party  walked  out  of 
the  house ;  the  two  men  went  before,  and 
I  was  going  home. 

Did  Mr.  Dohbyn  accost  you  as  you  were 
going  home ;  did  he  overtake  you  P — I  had 
gone  about  nine  yards,  or  so,  from  him  at 
uie  time,  and  he  followed  me,  and  said  the 
men  wished  me  to  have  supper  with  them. 
I  said  it  was  too  late,  and  1  wanted  to  go 
home.    He  said  I  must  come. 

Did  you,  in  point  of  fact,  go  to  any  house 
with  him  P — Yes. 

MoouE,  J. :  Did  either  of  the  two  men 
go  into  the  house  alsoP — All  four  went 
into  the  second  house,  or  an  eating-house, 
in  Stephen  Street. 

Whitedide:  Was  any  proposition  made 
to  you  about  joining  any  club  by  Dohbyn  ? 
— I  should  have  mentioned  that,  on  leav- 
ing it,  he  said  I  was  **  a  right  fellow." 

Had  you  any  conversation  with  him 
afterwards,  that  night,  about  any  club  P — 
He  then  said  the  two  men  who  had  gone 
before  were  damned  papists ;  that  I  should 
have  humoured  the  conversation  as  he  did. 

Did  he  afterwards,  that  night,  say  any- 
thing to  you  about  joining  a  club  ? — Yes, 
he  did ;  he  asked  me  had  I  joined  a  club, 
and,  if  not,  why  I  should  not. 

Did  you  make  any  reply  P — I  told  him 
I  would  not  join  any  club ;  that  a  notice 
was  up  on  the  gates  of  the  college,  to  the 
effect,  that  any  student  would  be  expelled 
who  joined  a  club,  and  that  I  intended  to 


go  in  for  a  scholarship  the  following  year. 
I  told  him  I  would  lose  all  collegiate  pros- 
pects ;  he  said  that  though  I  might  here,  I 
would  not  elsewhere ;  that  a  Gk)yemment 
situation  would  be  better,  and,  as  I  was  fit 
for  it.  Government  could  appoint  me  to  the 
head  of  a  colonial  college — some  colonial 
college. 

Whiteside  (to  Dobhyn):  Mr.  DMyn, 
you  need  not  make  those  faces  which  have 
just  been  spoken  of  by  the  witness ;  take 
my  advice,  and  do  not. 

( To  the  Witness) :  Was  any  thing  said  by 
him  to  you  of  Titus  Gates  .'—Yes ;  he  said 
that  the  times  were  similar  to  those  in 
England  at  that  time. 

Did  he  mention  the  words  P — ^Yee,  he 
mentioned  the  name  Titus  Oates. 

Did  you  separate  shortly  after  from  him 
that  night? — ^Wo  remained  till  one  o'clock 
in  the  place. 

After  that  you  separated  P — After  that 
I  could  not  say  we  separated ;  we  remained 
about  ten  minutes  together  opposite  the 

Elace,  while  the  picket  of  soldien  passed 
y ;  he  alluded  to  them,  and  pelted  gravel 
at  them.  Wo  separated  after  that,  and  I 
went  home. 

Did  he  ask  you  your  address  P — He  fol- 
lowed me  a  second  time,  on  my  way  home, 
and  asked  me  for  my  address,  which  he 
took  down  by  lamplight  in  pencil.  He 
said  he  would  call  on  me  next  day,  which 
would  be  Sunday,  and  arrange  about  what 
club  I  should  join. 

The  witness  here  asked  for  a  glass  of 
water,  as  he  had  been  travelling  all  night. 

How  long  was  it  before  you  saw  this 
man  again  P — ^About  three  or  four  weeks. 

Where  did  you  see  him  on  the  second 
occasion  P— It  occurred  at  the  corner  of 
Trinity  Street.  He  tapped  me  on  the 
shoulder,  and  asked  me  did  I  not  know 
him.    I  said  I  did  not. 

What  did  he  reply  P — He  replied  that  he 
was  Dohbyn,  and  did  I  not  remember  tho 
discussion  in  the  tavern,  and  I  said  I  did. 

Did  he  ask  you  to  go  anywhere  with 
him  on  that  occasion  P — ^He  asked  me  to 
go  and  have  a  glass  of  punch  with  him. 

Now,  on  that  occasion  you  went  into  a 
place  with  him  P— I  did. 

In  point  of  fact,  did  he  or  you  pay  for 
whatever  refreshment  you  hadP — I  paid 
for  it. 

The  witness  asked  for  some  more 
water,  saying  he  was  subject  to  nervous 
palpitation  of  the  heart. 

Now,  on  that  occasion,  tell  me  what  he 
stated  to  you;  did  he  say  any  thing  of 
this  matter  about  Mr.  O'Brten.  I  m'e- 
sume  you  have  never  spoken  to  Mr. 
O'Brien  f  —  I  have  never  seen  him  in  mj 
life. 

Nor  his  attorney? — Never. 

Now,  tell  us  what  passed  on  that  oeca* 
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Bion  ?— Why,  ho  was  then  talking  of  the 
nature  of  divinity  questions*  and  those 
things.  He  asked  me  if  Dena'  Theology 
was  read  in  college. 

What  did  you  say  P — ^Not  to  my  know- 
ledge. 

What  did  he  say  with  reference  to  the 
question  of  giving  information  P — Ho  said 
that,  by  it,  a  Roman  Catholic  was  qualified 
to  swear  and  get  absolution  from  the 
priest  for  any  information,  false  or 
true. 

Did  he  say  anything  as  to  what  that 
was? — He  said,  of  course  the  only  way 
to  counteract  it  was  to  swear  counter 
against  it. 

Did  he  say  anything  about  one  man  only 
giving  information  P — He  said  if  I  joined 
ft  distinct  club  from  him,  and  both  our 
statements  of  information  agreed,  credit 
would  be  attached  to  it,  and  the  more  the 
better.  And  he  likewise  said  this  could 
be  well  managed  by  my  drawing  ont  what 
I  called  propositions  for  my  club. 

Besolutions  ?  —  Yes,  resolutions,  and 
getting  signatures  to  them,  and  commu- 
nicating with  him,  and  that  he  would 
communicate  this  to  the  detectives. 

Now,  when  he  made  that  proposition  to 
yon,  what  did  you  do  P — I  called  him  a 
rascal  and  a  blackguard. 

What  did  he  say  then  in  reply  to  that  P 
— I  told  him  to  leave  the  place. 

And  did  he  change  his  manner  or  tone, 
and  say  anything? — He  went  out,  and 
came  in  again,  and  smiled,  and  said  he 
was  surprised  that  a  man  of  my  learning 
could  not  perceive  that  he  was  humbug- 
ging- 

Now,  did  he  add  anything  to  that ;  did 
he  say  anything  about  your  education  or 
capacity  for  drawing  up  resolutions  P — 
He  thought  I  was  a  very  useful  person ; 
and  he  said  that  such  persons  were  wanted 
and  were  encouraged. 

Did  he  say  anything  about  the  land- 
lords of  Ireland  P— Yes ;  he  said  that  it 
was  a  plan  of  his,  in  order  to  take 
true  men  into  the  club,  to  sound  them, 
for  there  were  spies  going  in  all  directions. 
He  then  said  the  landlords  were  the  bane 
of  Ireland ;  they  were  tyrants ;  and  that 
if  every  man  was  like  him  everything 
wofold  be  right  in  Ireland. 

Did  vou  ever  see  him,  in  point  of  fact, 
after  that  ? — ^I  did  not  till  now. 

When  did  vou  read  his  evidence  in  the 
paper ;  on  what  day  ? — Thursdav. 

I  believe  you  then  drew  up  a  letter  P — I 
should  have  stated  that  some  of  these  facts 
I  mentioned  to  two  or  three  persons  at 
the  time  they  occurred ;  and  on  reading 
the  paper,  they  said,  *'0h!  do  you  re- 
meinoer  what  you  told  us  aboat  D<myn  f  " 

And  you  have  been  brought  down  just 
as  you  were  yesterday  ?^  Yes. 


Cross-examined  by  the  Attorney- 
OeneraL  , 

What  address  did  you  give  Dohhyn  ? — 
27,  Bishop  Street. 

Who  owns  the  house  P — ^A  man  of  the 
name  of  M'Dermot. 

What  business  does  he  follow? — He 
appears  to  have  made  some  money,  and 
he  is  also  in  the  dealing  line.  He  sells 
provisions. 

He  is  a  huckster,  I  suppose  P — ^Yes,you 
may  call  him  so. 

Sells  provisions,  flour,  bacon,  and  things 
of  that  sort  P— Exactly. 

How  long  have  you  lived  there? — Off 
and  on  for  about  three  years. 

Where  have  you  resided  the  remainder 
of  those  three  years  off  and  on  P — Some« 
times  I  have  been  engaged  in  tuition,  and 
sometimes  removed  my  lodgings. 

flow  long  are  you  now  lodging,  or  living, 
at  M'Dermot's  house? — At  the  present 
time  I  am  there  from  since  about  April 
last. 

And  where  did  you  lodge  immediately 
before  that  P — I  had  been  a  while  in  Eng- 
land. 

Where  in  England  were  you? — In 
Liverpool. 

How  long  did  you  remain  in  England  on 
that  occasion  P — 1  think  I  was  three  or  four 
months. 

How  were  you  supporting  yourself  in 
Liverpool  ?— I  had  a  little  money. 

How  much  P — Two  or  three  pounds. 

And  that  supported  you  for  three  or 
four  months  P — No,  not  alcogether  that. 

Did  you  earn  anything  while  you  wore 
in  Liverpool  P — I  did. 

How  much  ? — Three  or  four  pounds. 

By  what  trade  or  profession? — By  a 
school. 

Did  you  set  np  a  school  P — I  did,  a  night 
school. 

May  I  ask  where  you  set  up  this  night 
school  P — It  was  in  Stanhope  Street. 

The  house  was  all  your  own  P — No,  it 
was  not. 

How  long  did  you  keep  the  school? 
— About  a  month  altogether. 

What  other  house  did  you  set  up  this 
school  in? — They  used  to  come  to  my 
place,  and  I  to  them  sometimes. 

In  whose  house  ? — I  think  it  was  occu- 
pied by  Mrs.  Wright, 

What  street  P — Peaover  Street. 

When  was  it  you  returned  from  Liver- 
pool P — Somewhere  in  April. 

Since  your  return  in  the  month  of  April 
you  have  constantly  lived  in  M^Dermot'a 
house  P — ^Yes,  I  might  say  I  have. 

What  do  you  pav  M*Dermot  for  your 
lodgings  r — Three  shillings  and  sixpence 
a  week. 

Do  you  teach  a  school  there  ? — ^No. 
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How  do  yon  support  yourself  at  present  P 
— By  pnpils. 

Do  they  come  to  youP — ^No,  they  are 
rather  too  bumble  for  that ;  I  go  to  them. 
I  think  there  is  no  discredit  on  me;  I 
just  hold  as  high  an  opinion  of  myself  as 
my  examiner. 

And  a  great  deal  higher,  I  am  sure  P — 
Not  higher. 

This  meeting  took  place  or  occurred  in 
0*NeiU*$  tavern  P — I  tnink  thatis  the  name. 

Could  you  tell  u^  what  month  that  was  P 
— I  think,  June — somewhere  about  the 
n:iiddle. 

A  gpod  deal  of  the  conyersation  was 
about  the  conviction  of  MUchel?-'^o,  a 
good  deal  of  it  was  not. 

Do  you  recollect  when  he  was  tried  and 
convicted  P — ^I  cannot  ^ive  you  the  date 
exactly;  I  do  not  register  the  dates  of 
modem  events. 

Ton  register  dates  of  ancient  history,  I 
suppose  P — Yes,  of  antiquity. 

And  yon  stated  you  had  been  there  three 
or  four  hours? — I  had,  previously  to  the 
party*s  arrival. 

Five  or  six  hours  previously  to  the 
party's  arrival  P — I  cannot  give  you  the 
exact  hour  I  went  in  there. 

What  hour  did  you  go  in  P  -  -Somewhere 
about  three  o'clock. 

And  this  occurred  about  seven  or  eight  P 
— Three  or  four  I  went  in ;  this  occurred 
a  little  later. 

What  hour  did  these  other  persons  come 
in  P — Somewhere  about  eight  o'clock. 

And  you  remained  in  the  house  from 
three  to  eight? — I  had  been  there  from 
three  to  eleven. 

And  you  were  reading  in  the  newspaper 
a  history  of  the  French  revolution  P — Not 
that  particularly;  I  read  every  word  in 
the  newspaper. 

What  was  it  that  occupied  you  for  the 
four  or  five  hours  P — I  think  it  was  mostly 
About  the  French. 

When  did  the  French  revolution  take 
place? — Now,  I  beg  your  pardon,  the 
French  revolution  is  not  the  circumstance 
altogether.  It  is  that  late  attack  that  was 
made  after  the  republican  form  of  govern- 
ment was  established,  when  LamarHne 
was  put  out. 

I  had  never  seen  Dobibyn  before.  One 
of  the  other  men  was  called  KavancLgh, 
The  third  man  told  me  Kavanagh  would 
call  on  roe;  he  said  he  thought  it  was 
about  joining  some  club.  I  gave  him  my 
address.  He  took  it  down  in  a  house  in 
Stephen  Street. 

Was  this  before  you  all  went  to  the 
supper  room  P— No,  it  was  afterwards. 

After  you  had  come  out  from  supper  P — 
From  supper. 

The  whole  four  of  you  supped  together  p 
— ^We  took  something  togetner. 


What  did  you  take? — ^We  took  some 
meat — a  little  moat  and  bread. 

What  hour  of  the  night  was  it  that  you 
had  supper  of  meat  and  bread  ? — Between 
eleven  and  one  o'clock. 

And  you  had  never  seen  anyone  of  these 
three  people  before  P — ^No,  I  had  not. 

Ana  which  of  you  paid  for  the  supper? 
—  I  did  not  pay ;  I  cannot  tell. 

And  you  all  left  the  house  together  ? — 
Why  we  walked  out  of  the  house,  and 
stopped  a  little  time  about  the  door  there ; 
and  the  man  of  it  was  very  friendly  going 
out.  I  remained  in  while  the  other  three 
were  settling  the  affair. 

I  see,  I  see.  The  other  three  were 
settling  the  bill  between  themP — ^Yes; 
they  were  paying  it. 

And  the  other  three  wanted  you,  in 
fact,  to  join  in  a  club ;  is  not  that  so  ? — 
Yes ;  they  were  talking  of  it. 

Now,  you  never  saw  that  third  man 
since  P — The  third  man,  whose  name  I  did 
not  know  P 

Yes  P — I  met  him  once. 

Where  P — ^Near  Ship  Street  barracks. 

What  did  you  say  to  him  P — I  said  to 
him,  I  was  very  glaa  that  I  had  no  hand 
in  any  club. 

When  was  that  P — Throe  or  four  weeks 
after  this ;  late  in  July. 

And  you  congratulated  yourself  on  not 
having  anything  to  do  with  the  clubs  P — 
Yes ;  I  told  him  it  was  a  very  fortunate 
circumstance. 

What  did  he  say  to  you  about  it  ?  —He 
said  it  was;  he  had  not  joined  them 
either. 

Did  you  ever  meet  Kavanagh  since  ? — 
At  the  comer  of  Bishop  Street. 

Where  does  Kavanagh  live?— I  cannot 
tell  you. 

Nor  ever  asked  ?— I  never  asked  the  man. 

Did  you  know  Dohbyn'e  name  on  that 
occasion  P — On  what  occasion  P 

On  the  occasion  when  you  met  him  at 
the  tavern  P — He  told  me  his  name  after- 
wards. 

When  P — Going  home  the  second  time, 
at  one  o'clock ;  he  said  he  was  a  law  clerk. 

Lohbyn  did  not  tell  you  where  he  lived? 
^He  did  not ;  he  told  lue  he  was  a  law 
clerk,  and  Dobbyn  was  his  name. 

You  told  him  your  name  P — ^Yes ;  I  did. 

And  you  told  him  where  you  lived  P — 
Yes. 

And  he  called  on  you? — He  appointed 
to  call  on  me,  but  he  did  not  do  so ;  he 
met  me  in  Trinity  Street. 

He  met  you  in  Trinity  Street  P — He  did 
not  meet  me  either;  I  was  standing  in 
Trinity  Street,  and  he  tapped  me  on  the 
shoulaer. 

What  did  he  say  on  the  second  occasion  P 
— Why,  he  asked  me  to  take  a  glass  of 
punch. 
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That  yoa  have  no  objection  to,  I  sap- 
poBeP— Well,  I  have  not;  I  am  not 
attached  to  it. 

Did  yon  take  a  glass  P — I  did. 
What  did   he    say  to  you  then? — He 
asked  me  what  system  of  divinity  wits 
pnrsned  in  college. 

And  he  asked  you  whether  they  tanght 
Lena*  Theology  in  college  P — Whether  it 
was  read. 

Yon  told  him  yon  objected  to  that 
altogether  P — Objected  to  what  P 

To  these  clnbs.    On  the  first  occasion 
that  yon  saw  him,  yon  told  him  thatyon 
objected  to  these  clnbs  altogether  P — ^Yes. 
Did  not  yon  P — I  spoke  a^inst  the  clnbs 
— ^against  the  repeal  agitation,  I  told  yon. 
May  I  ask  yon,  did  yoa  graduate  in 
college  P — No ;  I  did  not  take  my  degree. 
When  did  yon  enter  P — I  entered  as  a 
pensioner  in  1846. 

Yon  have  since  regularly  attended,  I 
suppose  P — I  have  not  since  regularly  at- 
tended ;  I  took  my  name  off  the  books. 

When  did  you  take  your  name  off  the 

books  P — Well,  I  cannot  say  that  I  took 

my  name  off,  but  my  name  was  struck  off. 

When  was  it  struck  off  P — I  cannot  say 

— some  time  after  May. 

After  last  May.  Do  yon  mean  the  May 
of  the  present  year ;  since  you  came  from 
Liverpool  P — ^Yes ;  it  might  be. 

As  a  matter  of  fact  P — I  cannot  tell.  I 
had  not  paid  the  71.  10^.,  and  I  do  not 
know  when  my  name  was  struck  off.  I 
did  not  call  on  my  tutor  about  it. 

Whiteside:  It  was  for  non-payment  of 
your  fees  P — ^Yes. 

Attomey-Oeneral :  While  Dobhyn  was 
under  examination,  I  believe  yoif  came  in 
here  to  look  at  'him,  to  be  sure  you  knew 
him  P — No  ;  I  did  not. 
Were  you  standing  there  P — ^Yes. 
And  you  came  in  to  look  at  him  P — No  ; 
I  did  not. 

What  brought  yon  into  Court  during 
I)6tibyn*$  examination  P — I  was  told  I  was 
wanting. 

And  yon  were  placed  opposite  Ddbbyn, 
and  then  brought  out  again  P — That  is  the 
fact,  that  I  was  brought  out  again,  de- 
cidedly; but  I  did  not  come  in  to  see 
Bdbhyn,  or  any  other  person. 

What  else  on  eartn  brought  you  in  P — 
Some  gentleman  brought  me  in,  and  said 
I  was  required. 

And  who  told  you  the  very  moment 
you  saw  DMyn  to  be  off  again  P — I  can- 
not say. 

Who  bronght  you  outP — I  cannot  say 
who  brought  me  out. 

Or  who  Drought  vou  in  P — Some  persons 
brouffht  me  in,  and  said  I  was  wanting. 

Did  they  say  you  were  going  to  be  exa- 
mined P — Yes,  that  was  what  I  under- 
stood. 


And  you  found  that  was  all  a  mis- 
take P — It  did  not  strike  me.  I  walked 
in,  and  when  I  found  I  was  not  called  on, 
I  walked  out  again. 

Do  you  now  believe  you  were  brought  in 
for  the  purpose  of  bemg  examined  P—On 
my  oath,  I  do. 

And  not  to  show  you  the  man  you  were 
to  identify  P — ^Yes,  I  swear  that  oh  my 
oath. 

Mr.  Potter  {$olioiior  for  the  ffrisoner) :  I 
bi-onght  him,  and  my  counsel  desired  me 
to  take  him  out. 

AUomey-General:  Do  you  know  this 
gentleman  (pointing  to  Dobhyn)  ? — ^Yes. 

(To  Do&&2^) :  Do  you  know  this  gentle- 
man P — On  my  oath,  I  never  saw  him. 

A  Jwroff :  There  is  one  question  I  wish 
to  ask  him. 

DoHEBTT,  O.J. :  I  have  not  heard  how  he 
came  to  know  of  this  trial. 

Whiteside:  I  asked  that  question.  He 
came  down  last  night  by  the  special  train. 
He,  had  never  spoken  to  the  attorney  or 
to  Mr.  O'Brien. 

A  Juror  (to  the  Witthess) :  Did  you  give 
evidence  of  your  own  accord  before  any- 
body, before  you  came  down  here  P — Yes. 

To  whom  P — I  mentioned  to  some  per- 
son, that  I  was  almost  convinced  this  was 
the  person  who  appeared  to  me,  and  that 
I  thought  it  rignt  to  publish  an  account 
of  it  in  the  newspapers.  And  I  will  swear 
on  my  oalh  I  never  expected  to  be  brought 
here. 

Whiteside:  Is  this  the  letter  you  sent 
on  purpose  P — Yes. 

It  was  by  sending  to  the  editor  of  a  news- 
paper. Is  that  a  true  narrative  P — Yes,  I 
sent  that  to  a  newsfmper  to  be  published. 

Jl  Juror:  When  was  it  sent  P 

Lynch :  He  sent  it  last  ni^ht. 

A  Juror:  What  date  is  Sie  letter P — ^I 
did  not  date  it. 

When  did  you  write  it  P — I  wrote  it  on 
Friday  mornins.  I  read  the  circun\stance 
only  on  Thursday,  of  a  man  of  the  name 
of  Vobbvn.  It  struck  me  he  was  the  per- 
son, he  being  a  law  clerk ;  and  there  were 
other  circumstances  he  had  mentioned  to 
me  regarding  himself,  from  which  it  ap- 
peared to  me  that  it  might  h%ve  been  the 
same  person ;  and  I  suggested  this  to  some 
persons  to  whom  I  had  told  this  at  my 
first  acqaaintanoe  ;  to  whom  I  mentioned 
that  those  persons  were  to  call  on  me  to 
join  a  club  at  my  first  acquaintance,  and 
they  said  I  ought  to  publish  it  in  a  news- 
paper. Some  persons  advised  me  to  it, 
and  other  persons  dissnaded  me  from  it, 
and  ultimately  I  wrote  a  copy  out  and 
sent  it  to  the  paper. 

Attomey-GeneixU :  What  paper  P—TAa 
Freeman's  Journal. 

Has  it  been  printed  or  published  P — No, 
not   yet.     On    going   to  The  Freeman's 
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Jowmal  office,  and  reading  the  narrative, 
they  forced  me,  in  fact,  down  here ;  and  I 
swear  positively,  on  my  oath,  I  had  never 
the  most  remote  idea  that  I  would  he  here 
this  day,  this  time  yesterday. 

A  Jttror :  Was  it  yesterday  you  wrote 
that,  or  yesterday  week? — On  Friday,  at 
the  hour  of  about  nine  o'clock.  I  read 
the  circumstance  on  Thursdav,  and  I 
mentioned  it,  and  I  came  to  the  resolu- 
tion of  sending  the  account  either  to 
8au%ideT8  or  the  Freemcm.  And,  when  I  had 
written  it,  I  went  to  Doctor  Oray'i  offioe, 
and  they  came  to  the  resolution  that  I 
should  come  down,  which  I  did  reluc- 
tantly. 

Whiteside:  They  brought  yon  straight 
to  the  railway  P — ^Yes,  and  further,  I  con- 
sider myself  at  a  serious  loss  by  coming 
down.  {To  the  jwry) :  Is  there  any  other 
question  you  wish  to  ask,  ffentlemon  ? 

A  Juror :  Was  it  true  tnat  ;p'Ou  wished 
to  have  it  published? — Yes,  it  was  my 
wish  to  send  it  to  the  paper. 

Whiteeide :  Is  it  all  in  your  own  hand- 
writing P — Yes,  it  is. 

Did  you  describe  Dobhyn*8  person  be- 
fore yon  were  brought  here  P  did  you  de- 
scribe it  to  the  person  who  brought  you 
here? — On  my  oath,  I  did.  I  wished  to 
give  the  information. 

A  Juror  {to  Dohbyn):  Mr.  Dobhyn^  I 
wish  to  ask  ^'ou  a  question.  You  said 
that  Mr.  0*Bnen  did  not  know  you — never 
spoke  to  you  ? — Never  spoke  to  me. 

Now,  you  were  a  member  of  the  Council 
of  Twenty-one  P  —Yes. 

Was  he  eaually  unacquainted  with  all  the 
other  menu>ers  of  the  Council  P — No,  he 
was  not.  I  beg  your  pardon,  I  was  not  a 
member  of  the  Council  of  Twenty-one.  I 
say  I  came  to  the  meeting  as  a  represen- 
tative of  a  club. 

You  said  distinctly  you  were  a  member 
of  the  Council.  I  ask  you  whether  or  not 
you  were  a  member  of  the  Council  P — I 
was  not  a  member  of  the  Council.  I  went 
to  the  meeting  as  the  representative  of  a 
club. 

A  representative  of  what  P — The  repre- 
sentative of  a  club  which  met  at  the 
Council ;  which  formed  the  Council. 

Blackburkx,  L.C.J. :  The  interruption 
that  has  taken  place  requires  me  to  ob- 
serve upon  the  position  in  which  this 
question  of  B6bhyn*8  credit  is  now  placed. 
At  the  instance  of  the  prisoner's  counsel 
permission,  by  consent  of  the  Attorney- 
General t  was  given  by  the  Court 

Prieoner :  I  beg  to  make  my  acknow- 
ledgments to  the  Attorney' OenercU  for 
the  concession. 

Blacxbubvb,  L.C.J.  : — to  call  Henry 
Bolton,  for  the  purpose  of  contradicting 
Bohbyn ;  and  Bolton  has  given  you  a  de- 
tail of  transactions,  representing  himself 


to  have  met  Bdtibyn  on  a  particular  occa- 
sion ;  to  have  continued  in  his  company 
for  some  hours ;  to  have  met  him  aifber- 
wards  ;  and  to  have  had  various  communi- 
cations with  him  on  the  different  topics 
which  you  have  heard  stated.  Bobbyn  is 
produced,  and  confronted  with  him ;  and 
if  what  Bdbhyn  savs  be  true,  the  whole  of 
that  statement  of  Bolton's  is  a  pure  and 
ab8olut<e  fabrication.  Now,  which  of  these 
witnesses  speaks  the  truth  it  is  for  yon, 
and  you  exclusively,  to  decide.  If  you 
think  Bolion  tells  the  truth,  I  would  ad- 
vise you  not  to  pay  the  slightest  regard  to 
the  evidence  that  was  given  by  Bobbyn  ;  to 
deal  with  the  case  as  if  you  never  heard  a 
word  from  his  lips.  But  beyond  that,  the 
rejection  of  his  evidence  ought  not  to 
operate  with  you.  If,  on  the  other 
hand,  you  believe  Bohbyn  to  have  been 
now  telling  the  truth  on  the  subject,  upon 
which  he  is  contradicted  by  BoUon^  I 
would  still  advise  you  not  to  allow  the 
result  of  that  contradiction  to  influence 
your  judgments  upon  the  Question,  whe- 
ther, if  you  had  never  heara  BoUon,  he  is 
entitled  to  credit.  Deal  with  that  ques- 
tion precisely  as  if  BoHon  had  not  oeen 
ezammed,  and  try  that  independently  of 
any  contradiction. 

[The  learned  judge  proceeded  to  read 
O*8ullivon*0  evidencej — 

He  says  the  bells  of  the  chapel  and 
church  were  rung  both  on  the  25th  and 
27th;  and  there  were  fires  lighted  at 
Slievenamon  and  other  places^-ten  or 
twenty  in  number.  It  is  perfectly  obvioua 
from  that  statement,  that  not  only  were 
the  people  armed,  but  that  they  were  pre- 
pared to  '  assemble  by  signals — ^ringing  of 
the  bells  and  the  lighting  of  the  fires — 
whenever  these  same  signals  were  under- 
stood by  them. 

[The  learned  judee  read  and  com- 
mented on  the  evidence  of  WUliamSt 
Wiggins,  Egam>,  Nortofi,  Sparrow,  Bwrke, 
Moitheu)  2' arsons,  and  Captain  Lonamore. 
As  to  the  barricade  at  Eillenaule,  he 
observed] — 

Even  that  act,  if  the  sole  object  was 
that  of  preventing  the  arrest  of  Mr.  Smith 
O'Brien,  would  not  be  an  act  of  such  a 
character  and  quality  as  would  amount  to 
high  treason.  But  if  the  persons  erect- 
ing the  barricade  were  part  of  that  force 
assembled  and  congregated  for  a  general 
purpose,  though  acting  on  that  particular 
occasion  for  a  particular  one,  the  act 
would  still  retain  the  quality  and  charac- 
ter of  a  treasonable  act. 

[The  learned  judge  read  Pimlott's,  Pern- 
bertJ^^M,  and  Lamphier*s  evidence  as  to 
Friday  evening] — 

Mr.  O'Brien  said  there  was  a  warrant 
out  against  him,  and  a  reward  of  500Z.  for 
his  arrest ;  and  if  they  would  protect  him 
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and  arm,  Ireland  wonld  be  free  in  a  fort« 
night  Some  of  them  said  they  had  no 
arms;  and  be  said  that  stones  woald  be 
very  good  weapons  for  those  who  had  no 
other  arms.  Mr.  Meagher  told  them  to 
arm  and  protect  Mr.  O'Brien,  and  they 
wonld  have  Ireland  free  in  a  fortnight. 
He  told  them  to  drive  the  Saxon  from  the 
soil.    Mr.  DiUon  said,  if  thoy  armed  to 

frotect  Mr.  O^Brien,  they  would  have 
reland  free  in  six  months.  On  Saturday 
morning  Mr.  O'Brien  came  to  the  colliery, 
and  asked  for  a  cart  and  boxes  to  make  a 
barricade.  WUnese  refused,  and  he  said 
he  wonld  take  them  by  force.  He  ordered 
a  man  to  wheel  away  the  cart,  the  man 
refused ;  he  then  began  to  wheel  it  away 
himself,  but  only  moved  it  a  few  yards. 
In  cross-examination  he  says  that  no  pro- 
perty was  injured ;  that  the  miners  were 
anxious  to  protect  Mr.  O'Brien;  and  he 
then  had  actually  fifty  pounds  of  powder 
in  the  stores,  and  no  attempt  was  made 
to  take  it,  or  injure  any  property.  And 
unquestionably,  whatever  may  be  the 
Talne  of  the  fact,  as  directly  afifecting 
the  charge  you  are  now  trying,  so  far 
as  regarded  the  preservation  of  property, 
not  a  single  act  of  iigury  appears  to  haye 
been  committed  in  the  whole  of  these  pro- 
ceedings. 

Owen  OuUen  saw  Mr.  O'Brien  on  Friday 
eTening.  Mr.  O'Brien  stood  on  an  old 
ditch,  and  asked  if  there  was  sufficient 
force  to  keep  him  fh}m  one  or  two  hun- 
dred men.  He  said  in  the  course  of  his 
address,  he  expected  this  would  tea  free 
country. 

Mr.  O'Brien  afterwards  sent  for  him 
and  gave  him  a  letter  for  the  Mining 
Company.  He  says  that  no  threats  of 
violence  were  used,  and  that  Mr.  O'Brien 
appeared  to  him  to  be  afraid  of  arrest 

^ow,  gentlemen,  it  cannot  be  doubted 
that  Uiis  document  which,  whatever  its 
construction,  must  be  taken  as  a  true 
index  of  the  actual  intention  of  the  partj^, 
is  a  most  important  document.  This  is 
dated  the  29th  of  July— 

"Mr.  William  Smith  (yfirien  presents  his 
compliments  to  the  Directors  of  the  Mining 
Company,  and,  feeling  it  incumbent  upon  him 
to  do  all  in  his  power  to  prevent  the  inhabitants 
of  the  collieries  from  suffering  inconvenience,  in 
consequence  of  the  noble  and  courageous  pro- 
tection  afforded  by  them  to  him,  takes  the  liberty 
of  offering  the  following  suggestions :  He  re- 
commends that  for  the  present  the  whole  of  the 
proceeds  arising  weekly  from  the  sale  of  coal 
and  culm  be  applied  in  paytnent  of  men  em- 
ployed by  contract  in  raising  coal  and  culm. 

''He  recommends  that  a  brisk  demand  be 
encouraged  by  lowering  the  price  of  coal  and 
colm  to  the  public. 

''In  cose  he  should  find  that  the  Mining 
Company  endeavours  to  distress  the  people  by 
withholding  wages  and  other  means,  Mr.  O'Brien 


will  instruct  the  oolliers  to  occupy  and  work  the 
mines  on  their  own  account ;  and  in  case  the 
Irish  revolutiou  should  succeed,  the  property  of 
the  Mining  Company  will  be  confiscated  as 
national  property. 

"On  the  contrary,  if  the  Mining  Company 
observes  a  strict  and  honourable  neutrality, 
doing  their  utmost  to  give  support  to  the  popu- 
lation of  this  district  during  their  present  time 
of  difficulty  and  trial,  that  then  their  property 
shall  be  protected  to  the  utmost  extent  of  Mr. 
O'Brien's  power." 

I  shall  do  no  more  than  read  that  letter 
to  you.  If  it  admitted  any  construction 
but  one,  it  would  be  my  duty  to  suggest 
it,  and  leave  that  construction  for  your 
consideration.  But  you  are  just  as  com- 
petent to  judge  of  the  actual  meaning  of 
that  document  as  I  am ;  and,  recollect,  it 
is  not  only  that  yoa  are  as  competent,  but 
you  are  exclusively  the  judge  of  the  con- 
straction  which  that  paper  warrants. 

Now  we  proceed  to  a  part  of  the  trans- 
action as  to  which  there  is  a  great  deal  of 
evidence,  I  mean  the  attack  upon  the 
house  at  Farinrory.  I  would  have  yon, 
in  considering  that  evidence,  not^  em- 
barrass yourselves  with  attention  to  minute 
and  particular  details,  because  it  is  not 
upon  the  minute  particulars  of  that  trans- 
action, or  by  them,  that  its  real  character 
is  to  be  pronounced.  The  question  is, 
whether  there  was  on  that  occasion  and 
previous  to  it,  an  actual  array  of  force 
against  the  constabulary,  which  is  one 
branch  of  her  Majesty's  force;  and  this 
irrespective  of  whether  shots  were  fired  by 
command  or  -v^^ithout;  and  whether  Mr. 
O'Brien  gave  the  command,  or  any  other 
person  gave  it.  It  is  a  fact  of  importance, 
that  an  armed  body  arrayed  in  great  mul- 
titudes made  an  onslaught  on  the  forces 
of  the  Queen,  compelled  them  to  take  re- 
fuge in  that  house ;  and  there  compelled 
them,  in  their  own  defence,  and  in  defence 
of  the  property  of  the  Queen,  to  fire  those 
shots  by  which  unhappily  human  life  was 
sacrificed. 

[The  learned  judge  read  the  evidence  of 
Inspector  Tr<vnt\ — 

I  repeat  again  that  if  you  belieye  that 
that  tumultuous  force,  armed  ii\  the 
way  described,  seeing  the  police,  at- 
tempted to  obstroct  and  pursued  them 
to  this  house,  and  there  assailed  them, 
it  does  not  signify,  with  regard  to  the 
present  case,  whether  the  police  were 
wounded,  whether  the  shots  entered  the 
house,  how  many  shots  were  fired,  or 
what  the  particulars  or  details  of  the 
transaction  were.  It  is  from  its  nature 
a  transaction  of  a  kind  which  can 
scarcely  be  ever  described  by  two  wit- 
nesses exactly  in  the  same  terms.  In  the 
confusion,  and  hurry,  and  all  the  attend- 
ing circumstances  of  such  a  matter,  it  is 


Digitized  by 


Google 


319] 


The  Queen  against  SraUh  O'Brien,  1848. 


[320 


impossible  that  men  can  accnrately  ob- 
serve, or  accurately  recollect  afterwards 
all  the  particulars.  But  the  main  ques- 
tion is  this,  do  you  believe  that  there  was 
that  armed  assembly  there  that  day  P  Do 
you  believe  that  they  were  armed  for  the 

Earpose  of  obstructing  the  march  of  that 
ody  of  police?  If  they  were  not,  why 
did  they  pursue  them  into  the  house  P  If 
they  were  not,  why  did  they  assault  or 
fire  at  them  P  If  you  believe  these  facts, 
it  is  quite  plain  that  the  overt  acts,  this 
being  one  of  them,  are  distinctly  proved, 
and  proved  over  and  over  again  by  a 
variety  of  witnesses. 

There  is,  however,  another  very  im- 
portant fact  remaining  behind,  which 
is,  I  think,  told  by  Oomelius  Mahony. 
He  was  one  of  Mr.  Trant^s  party  in  the 
parlour  on  the  left.  He  says  Mr.  O'Brien 
came  to  the  window  and  stood  on  the 
window-stool,  said  he  was  an  Irishman 
and  a  soldier,  and  if  they  gave  up  their 
arms,  he  would  protect  their  lives,  and 
that  he  would  give  them  five  minutes 
to  consider.  They  said  they  would  not 
give  up  their  arms.  This  is  a  material 
and  important  part  of  the  case.  Was  that 
demand,  in  point  of  fact,  of  the  arms  of 
her  Majesty's  servants,  her  Majesty's 
property,  made  at  that  period  P  If  it 
was,  I  must  say  I  can  scarcely  conceive,  no 
matter  what  the  intent  was,  an  act  of  a 
more  decided  and  unequivocal  character 
than  disarming  the  Queen's  tioops,  and 
calling  on  them  to  put  themselves  under 
protection.  What  protection,  gentlemen  P 
What  protection  could  they  put  themselves 
under  P  How  was  the  power  to  protect 
them  to  be  created,  procured,  and  exer- 
cised P 

M(yran  and  Robinson  give  a  similar 
account,  but  say  that  Mr.  O'Brien  ex- 
claimed, '*  Slash  away,  boys,  and  slaugh- 
ter them  all,"  or  '*  the  whole  of  them." 

Ford  says  that  the  words  he  heard  were 
"  Slash  away,  boys ;  we  shall  soon  have 
the  whole  of  them." 

Ford  also  says  that  a  person  stood  with 
Mr.  O'Brien  all  the  time  on  the  window- 
stooh 

Now,  I  am  bound  to  say — if  it  is  of  im- 
portance, but  it  really  is  not,  to  decide 
what  the  words  were— I  believe  myself 
some  of  the  parties  made  a  mistake  there  ; 
they  were  not  uttered  by  the  prisoner,  but 
by  somebody  else.  However,  it  matters 
not  by  whom  they  were  uttered.  There 
was  one  party  engaged  in  one  common 
illegal  act,  and  the  acts  of  that  party  are 
the  acts  of  all,  and  the  command  given 
by  one  of  that  party,  is  as  much  the 
act  of  all  the  others  as  if  pronounced  by 
their  own  tongues.  And  more  than  that, 
it  is  wholly  immaterial  whether  the  word 
of  command  was  given  or  not ;  it  is  wholly 


immaterial  to  consider  whether  the  peo- 
ple fired  by  command  or  without  com- 
mand ;  they  were  there  with  arms,  assem- 
bled for  an  illegal  purpose,  and  every 
person  there  is  responsible  for  the  acts  of 
those  who  fired,  whether  by  command  or 
without. 

I  cannot  pass  from  that  affair  of  Farin- 
rory  without  calling  your  attention  again 
to  the  question,  was  all  that  done  by  way 
of  personal  defence  alone  P  Now,  gentle- 
men, the  next  witness  is,  perhaps,  about 
as  important  as  any  in  the  case,  and  his 
name  is  John  Ga/rrolL  He  saw  Mr.  Trant 
and  delivered  him  a  letter,  and  was 
returning  on  his  horse  to  Kilkenny,  when 
he  came  up  with  a  crowd  consisting  of 
three  or  four  hundred  people  standing  on 
the  road.  He  saw  Mr.  O'Brien  in  the 
crowd,  moving  up  and  down  in  all  direc- 
tions. He  asked  them  if  they  would  like 
him  to  give  himself  up  to  be  hanged.  He 
did  not  like  to  be  in  his  present  position. 
The  witness  heard  him  on  another  occasion 
say,  he  could  take  the  place  where  Mr. 
Trant  was  in  an  hour.  When  he  asked 
if  he  Ehould  give  himself  up,  they  said 
not.  The  witness  saw  cars  coming  with 
the  police.  He  heard  the  people  say 
they  would  attack  them.  This  was 
about  half-past  five,  and  before  he 
escaped.  When  the  cars  appeared  they 
let  him  go  to  join  Trant^  or  go  home. 
He  got  his  horse  afterwards  from  Mr. 
O'Brien,  About  a  mile  and  a  half  he  met 
Mr.  O'Brien  riding  his  horse.  When  Mr. 
O'Brien  met  with  him,  he  pulled  out  a 
pistol,  and  he  said,  *' Your  life  or  mine; 
are  you  going  to  arrest  me  P  "  The  witnesa 
said  not,  that  he  had  no  arms,  and  he 
might  shoot  him  if  he  liked  ;  but  he  said 
it  would  be  beneath  him  to  do  so,  or  to 
fire  on  an  unprotected  man.  He  desired 
him  to  come  back  with  him,  and  witness 
did  so  accordingly,  going  towards  the 
place  where  he  had  left  the  people.  Mr. 
O'Brien  had  a  stick  in  his  hand  and  a 

Eistol  in  his  bosom.  Witness  said  it  would 
e  impossible  for  him  to  carry  out  what 
he  had  undertaken,  particularly  as  the 
Eoman  Catholic  clergy  were  against  him, 
as  he  had  seen  that  day.  That  the  troops 
would  be  brought  against  him,  with  whom 
it  would  be  impossible  for  him  to  con- 
tend ;  to  which  Mr.  O'Brien  replied,  that 
he  had  for  twenty  years  worked  for  his 
country,  and  it  could  redeem  itself  if  it 
liked.  The  witness  said  the  country 
could  not  be  redeemed  without  blood; 
and  he  replied,  and  said,  he  wanted  no 
blood.  He  then  dismounted  and  walked 
towards  the  Commons,  which  were  half  a 
mile  off. 

Gentlemen,  I  need  not  tell  you  that, 
upon  the  question  whether  the  object  of 
these  acts  was  a  general  or  a  particular 
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one,  this  evidence  is  all  material.  1  re* 
Inotantly  advert  to  the  distinction  so  often 
repeatea.  It  is  only  from  the  paramoant 
necessity  of  keeping  it  constantly  before 
the  view  of  your  intellect  that  I  re- 
peat it. 

The  naxt  witness  is  Mr.  Joseph  Oox,  who 
is  snb-inspector.  He  left  Gashel  on  the 
29th  of  Jnly,  with  a  force  of  twenty-two 
men,  and  marched  to  the  Commons.  He 
knows  the  Widow  ITOMtnaeh^B  honse, 
and,  when  within  half  a  mile  of  it,  he  saw 
a  large  number  of  persons  formed  in  line 
to  the  left  of  the  road.  Now  I  am  bound 
to  tell  yon  on  the  evidence,  this  was 
plainly  a  part  of  the  same  body ;  whether 
Mr.  u*Brien  was  present  or  not  is  im- 
material; it  does  not  appear  he  was 
present;  but  it  is  part  of  that  force  of 
which  he  was  one,  and  of  which  he  plainly 
assumed  the  command,  .and  over  which  he 
exercised  control;  so  that  whatever  are 
its  acts  they  are  his  also.  They  were  in  a 
Hue  to  the  left  of  the  road.  About  200  of 
them  came  down  and  met  him  (Cox),  They 
formed  themselves  into  three  bodies,  one 
oame  down  on  each  side,  and  one  in  the 
oentre.  They  formed  themselves  on  the 
ditches.  They  had  guns.  There  was  a 
cross-road,  and  a  small  honse  or  haggard, 
and  fifty  or  sixty  men  were  posted  there. 
This  appears  to  have  been  |m  an  advanced 
post.  The  other  bodies  were  at  this  time 
forming.  Cox  received  orders  from  the 
magistrate,  and,  on  advancing,  the  men 
who  were  stationed  at  the  house  began  to 
yell  and  shout.  On  arriving  at  the  house, 
which  had  been  abandoned,  he  sent  six 
men  on  each  side  of  the  road[,  and  the  rest 
marched  down.  He  called  oat  to  the  people 
to  retire,  and  some  did,  and  then  the  rest 
did  so  for  a  short  distance,  and  then  they 
seemed  determined  to  make  a  stand.  A 
party  on  the  left  were  led  by  two  or  three 
men  in  advance,  and  they  were  rushing  on 
with  pikes,  stones,  forks,  and  guns.  The 
guns  he  had  not  seen  before.  He  ordered 
3ie  police  to  fire  when  they  were  about 
seyenty  yards,  or  upwards,  in  front.  The 
fire  was  returned,  and  he  saw  a  man  fall, 
and  they  di«)persed.  He  sajs  the  firing 
was  what  is  caUed  independent  file  firing, 
kept  up  b^  bis  men  for  a  period  of  three 
or  four  minutes. 

Miehad  Mtdgreiv,  of  Mr.  Cox's  party, 
heard  the  shot  at  the  end  of  the  house. 
It  was  a  single  shot.  They  saw  the  men 
with  pikes,  and  they  fired  on  them. 

Now,  that  is  the  entire  evidence  of  these 
unfortunate  and  ruinous  transactions. 

The  evidence,  on  the  part  of  Mr.  O'Brien, 
which  I  before  adverted  to,  consists  of 
general  evidence,  with  respect  to  his 
attachment  to  the  Crown  and  his  consti- 
tutional principles.  There  can  be  no 
maimer  of  doubt,  that   upon  any  part 
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of  this  case  where  your  minds  might 
entertain  doubts  or  difficulties  as  to  the 
intentions  and  as  to  the  objects  that  are 
imputed  to  him,  it  would  be  important  for 
you  to  examine  that  general  evidence,  and 
to  attend  to  it,  and  to  give  it  all  the  weight 
that  it  deserves.  But  in  the  particular 
case  before  ns,  we  are  dealing  with  facts  ; 
and  it  does  appear  in  that  speech  which 
he  made  in  the  month  of  March  last,  that 
Mr.  O'Brien  himself,  had  undergone  some 
change  in  political  opinion,  and  that 
ideas  then  suggested  themselves  to  his 
mind  which  he  had  not  entertained  be* 
fore. 
PrisoTier :  Never. 

Blackburnb,  L.C.J. :  Whatever  be  the 
value  of  that  testimony  to  his  character, 
G-od  forbid  that  I  should  attempt  to  keep 
you  from  giving  it  all  the  consideration  it 
merits. 

The  other  evidence  which  he  has  ad- 
duced relates  to  the  proceedings  of  the 
Confederation.  Its  rules  are  perfectly 
legal,  and  I  can  discover  nothing  what- 
ever in  them  which  could  fix  on  them 
either  criminality  or  suspicion.  They 
appear  to  be,  if  strictly  and  rigidly  ob- 
served, not  repugnant  to  any  principles 
of  our  law,  or  open  to  any  sort  of  animad- 
version. So,  with  respect  to  the  League, 
which  was  formed  of  the  two  bodies,  the 
members  of  the  Confederation,  and  the 
members  of  Conciliation  Hall,  tbeii^  rules 
appear  to  have  been  perfectly  right,  and 
not  obnoxious  or  open  to  any  observation 
whatever.  But  the  question  is,  whether 
these  rules  were  abided  by  by  him,  or 
a  course  of  conduct  plainly  at  variance 
with  them  adopted  by  him  at  the  same 
time  that  he  was  a  member  of  those 
bodies,  and  professing  to  act  on  these 
principles  P  In  the  speech  which  he  de- 
liyered  on  the  19th  July— a  remarkable 
speech,  delivered  on  a  remarkable  occasion 
— he  reserves  to  himself,  and  to  all  who 
thought  along  with  him,  the  right — ^uncon- 
trolled by  any  engagement  he  could  make, 
or  had  made — to  use  these  clubs,  and  to 
pursue  his  own  conrse  through  the  instru- 
mentality of  these  clubs,  for  efliecting  the 
purpose  which  he  had  in  view. 

I  again  submit  to  you  the  awful  duty 
you  haye  to  discharge — and  a  most  labori- 
ous duty  it  has  been — and  a  painful  duty 
it  must  be,  if  you  should  take  a  view  of 
the  evidence  unfavourable  to  the  prisoner; 
and  I  indeed  shall  rejoice,  if  seriou^y, 
soberly,  and  conscientiously,  you  can 
come  to  the  conclusion  that  the  prisoner 
is  not  guilty  of  the  charge.  But,  on  the 
other  hand,  if  soberly  and  conscientiously 
you  think  him  guilty  of  it,  there  is  no 
consideration  wnich  can  justify  you 
in  doing  otherwise  than  what  the  obli- 
gation of  your  oath  demands,    and,  be 
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the  consequences  what  they  may,  of  find- 
ing a  verdict  in  that  way,  and  npou  these 
motives,  in  accordance  with  your  oath. 

A  Jy/ror  (Mr.  LhyJ) :  You  mentioned, 
my  lord,  about  Mr.  0  Brien*B  escape — that 
he  might  have  escaped  arrest.  Now, 
suppose  he  did  not  wish  to  escape  arrest, 
but  meant  to  resist  arrest,  and  that  he  had 
armed  these  men,  and  attacked  the  police 
with  that  view,  would  that  be  high 
treason  P 

^LACKBURNE,  L.C..T. :  I  Simply  threw 
out  that  remark  in  this  way.  The  object 
which  it  is  stated  he  bad  in  all  these 
transactions  was  his  own  personal  security ; 
well,  if  his  own  personal  security  was  his 
object,  and  his  only  object,  there  is  no 
reason  to  think  that  he  might  not  hare 
escaped ;  but  he  never  attempted  to 
escape.  But  it  is  an  observation  which 
must  be  taken  in  connexion  with  all  the 
others  I  have  made  to  you,  and  give  to  it 
only  such  weight  as  you  thi^  it  de- 
serves. 

Whiteside:  My  lord,  in  point  of  law, 
with  respect  to  the  juror's  question,  if 
thai  was  the  motive  in  his  own  mind,  I 
apprehend  your  lordship  would  have  no 
objection  to  tell  them  that  was  not  high 
treason. 

Blackburnb,  L.O. J. :  Gentlemen,  if  in 
all  these  transactions,  I  repeat  it  again, 
the  sole  and  exclusive  object  and  motive 
was  to  escape  arrest,  if  there  was  no 
general  purpose  influencing  his  conduct, 
intention,  or  mind,  then  you  ought  to 
acquit  him.  But  if  he  had  a  general  pur- 
pose of  effecting  a  revolution,  of  effecting 
a  repeal  of  the  union,  or  any  other  general 
purpose  of  a  political  kind  or  character, 
then  that  general  purpose  gives  to  his 
acts  that  which  makes  them  high  treason. 
.  A  Juror  (Mr.  Lloyd):  Supposing  he 
meant  not  to  escape,  but  to  resist;  sup- 
pose he  chose  to  resist  a  warrant  by  force 
of  arms,  would  that  be  high  treason  P  - 

Blackbubne,  L.C.J. :  In  resisting, 
whether  it  be  by  the  exhibition  of  force  or 
actual  violence,  if  still  the  only  motive 
and  object  of  that  resistance  be  his  per- 
sonal security,  then,  of  course,  it  will  not 
be  high  treason. 

A  Jwror  (Mr.  Sadler):  Suppose  that 
personal  object  was  for  a  further  object. 
If  a  man  resists  the  law  purely  for  his  own 
interest,  and  if  he  resists  it  on  the  ground 
that  it  enables  him  to  commence  a  revolu- 
tion— I  merely  state  it  in  that  way— how 
are  we  to  separate  his  interest  P 

Blackbubne,  L.O. J. :  If,  though  his  own 
personal  safety  be  one  object,  he  has  by 
t^e  same  acts  another  and  a  general  pur- 
pose, that  is  high  treason. 

Whiteside:  That  is,  the  purpose  stated 
in  the  indictment. 

Blackbubne,  L.O.  J. :  It  will  not  become 
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less  high  treason  because  he  intends  to 
effect  his  own  personal  security  by  it. 

A  Jwror  (Mr.  Sadler) :  I  have  not  taken 
down  the  evidence,  though  I  watched  it 
attentively;  but  it  appears  to  me  the 
principal  expression  was,  *'  Protect  me  for 
such  an  object."  All  through  it  has  ap- 
peared to  me  to  be,  *'  Protect  nie  for  such 
a  purpose." 

Whiteside  :  From  arrest. 

Blackbubne,  L.C.J. :  Protecting  him 
for  the  purpose  of  effecting  a  general 
object  is  nigh  treason. 

Whiteeide:  That  is,  the  general  object 
laid  in  the  indictment ;  because  a  general 
object  generally,  would  not  do. 

Blackbubne,  L.C.J. :  As  yon  are  abont 
to  retire,  gentlemen,  yon  may  have  some 
refreshment  before  yon  retire,  but  not 
afterwards. 

The  jury  retired. 

Whiteside :  Will  your  lordship  allow  me 
to  suggest,  if  yon  do  not  think  it  nnsnifr- 
able,  that  you  should  state  to  the  jury 
that  they  must  believe,  without  donbt, 
that  he  had  the  treasonable  object  stated 
in  the  indictment,  in  order  to  find  him 
guilty. 

Blackbubne,  L.C.J. :  In  the  count  for 
levying  war  there  is  no  particular  object 
stated. 

Whiteside  s  Levying  war  for  a  treason- 
able  pnrpoge. 

The  jury  returned  into  court. 

Blackbubne,  L.C.J. :  Gentlemen,  I 
stated  to  you  before,  that  the  indictment 
is  for  levying  war  against  the  Queen,  and 
various  acts  are  stated  as  overt  acta  ;  for 
instance,  the  arraving,  marching,  and 
drilling;  the  attack  on  the  police ;  the 
attack  at  Farinrory;  the  barricades  con- 
structed, and  so  forth.  The  charge  is  onite 
general ;  and  I  am  afraid  that  the  indict- 
ment  will  not  enable  you  the  more  dis- 
tinctly to  understand  it.  I  would  rather 
explam  it  to  you  as  I  do  now,  than  pnsale 
you  with  law  forms. 

Whiteside :  Yes,  my  lord,  that  will  do. 

The  jury  retired  at  twenty  minutes  past 
three  and  returned  into  Court  at  twenty 
to  four. 

Foreman:  My  lord,  the  jury  are  very 
anxious  to  know,  whatever  the  finding 
may  be,  are  we  to  find  on  the  five  counts, 
for  or  against,  as  one  count,  or  as  five  ? 

Blackbubne,  L.C.J. :  There  are  six 
counts,  but  one  is  withdrawn. 

Foreman :  Are  we  to  find  on  the  one,  or 
the  five. 

Blackburne,  L.C.J. :  A  general  verdict 
on  the  whole,  of  guilty  or  not  guilty. 

Attorney- General :  Guilty  or  not  guilty 
on  the  five,  but  not  guilty  on  the  sixth. 
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The  jury  then  retired,  and  at  half-past 
fiye  returned  into  oourb  with  a  rerdict  of 
Oailty. 

Clerk  of  the  Crown :  Gentlemen,  have 
you  agreed  to  vour  verdict  P 

Foreman :  We  have. 

Clerh  of  the  Crovon :  How  say  you/gen- 
tlemen—is  Williain  Smith  0*Brten  gnilty 
or  not  gnilty  P 

Foreman :  Guilty  !  I  My  lord,  we  haye 
ft  reoommendation,  which  I  will  read ;  or 

?9rhap8  yon  will  read   it   for  me,  Mr. 
edder. 
'  Clerk  of  the  Crown  ; 

**  We  earnestly  recommend  the  prisoner  to 
the  merciful  confaderation  of  the  Goyernment, 
being  unanimously  of  opioion  that,  for  many 
reasons,  his  life  should  be  spared. 

"  For  self  and  fellow-jurors, 

*«  BiOHARD  M.  S.  Manssroh." 

AUomey- General :    Is   the  Verdiot  not', 
gnilty  on  the  sixth  count,  and  guilty  on 
the  other  fiye  P 

Foreman:  There  was  only  one  issue 
given. 

AUomey-General :  To  prevent  any  mis* 
understanding,  the  sixth  count  was  aban- 
doned. 

Clerk  of  the  Crown :  The  verdict  is,  not 

fuilty  on  the  sixth,  and  guilty  on  the  first 
ve  coonts. 
The  Court  adjourned. 

Monday,  9th  October,  1848. 
MonoK  IK  Abrssi  ov  Judgment. 

WhUeeide  applied  to  the  Court  to  re- 
serve question  of  the  admissibility  of  the 
prisoner's  speeches  in  March  and  April ; 
of  Dothyn's  account  of  the  meeting  on 
July  2l8t— on  two  grounds,  the  prisoner's 
absence  and  want  of  confirmation ;  and  of 
the  documents  in  the  portmanteau. 
>  WhiUMe  mo'^ed  in  arrest  of  judgment 
on  the  following  grounds,  that  leyying 
war  in  Ireland,  of  which  the  prisoner  had 
been  convicted,  was  not  levying  war 
within  the  realm  under  the  25  Edw.  3., 
and  was,  consequently,  not  indictable. 
When  Lord  Maguire  was  tried  in  Ens- 
land  (a)  for  treason  committed  in  Ireland, 
it  was  said  to  be  treason  out  of  l^e  realm. 
Foynina's  Law  extends  the  25  Edw,  3.  to 
Ireland,  but  that  statute  is  confined  to 
levying  war  within  the  realm  of  England. 
The  Insh  treason  cases  are  all  for  com- 
passing the  King's  death,  not  for  levying 
war. 

Secondly,  the  crime  of  levying  war  is 
no  longer  treason,  but  felony,  under 
11  A  12  Viet.  c.  12.  The  words  Of  the 
25  Edw.  3.  are— 

**  If  a  man  do  levy  war  against  our  Lord  the 

(a)  4  St.  Tr.  664. 


King  in  his  realm,  and  thereof  be  provably  at- 
tainted bj  open  deed  by  the  people  of  his  con- 
dition." 

The  crime  under  these  words  was  not,  as 
is  commonly  thought,  actually  levying 
war,  but  compassing  to  levy  it,  the  crime 
being  in  the  intent.  It  is  so  charged 
in  Dammaree'e  case.(a)  The  indictment 
charges  that  the  prisoner — 

*'  did  compass,  imagine,  and  intend  open  war, 
insurrection,  and  rebellion,  against  our  said 
Lady  the  Queen,  within  this  kmgdom  of  Great 
Britain,  to  raise  and  levy;  and  your  said 
treasons,  compassiuj^s,  imaginations,  and  inten- 
tions, to  fulfil  and  bring  to  effect,  you  the  said 
Daniel  Dammaree  afterwards,|public  war  against 
our  said  Lady  the  Queen,  traitorously  did  pre- 
pare, begin,  and  levy,  against  the  peace,"  &c. 

On  the  trial  of  Pwrchaset  under  the  same 
indictment(5) — 

"it  was  objected  that  there  ought  to  have 
been  an  overt  act  Uiid  of  the  treason,  because  * 
there  being  such  a  variety  of  facts,  which 
amount  to  levying  war,  if  the  particuhir  facts 
intended  to  be  brought  forward  against  the 
prisoner  were  not  alleged,  he  could  not  know 
how  to  make  his  defbnoe. 

"  But  it  was  resolved  by  all  the  judges,  upon 
conference,  that  the  indictment  was  good,  and 
that  levying  war  being  an  overt  act  of  itself,  no 
other  overt  act  need  1^  alleged." 

Now,  leyying  of  war,  therefore,  is  the 
overt  act ;  it  cannot  be  the  crime,  for  it  is 
the  means  by  which  the  crime  is  efi'eoted-^ 

"  They  agreed,  however,  that  it  ought  to  ap^ 
pear  sufficiently  upon  the  indictment  that  a  war 
was  levied,  and  that  they  appeared  in  such  war^ 
like  manner  ;  and  that  an  indictment  generally, 
that  A  levied  war,  is  not  good." 

Because  that  m?ght  be  an  outbreak. 
^The  intent  must  be  shown,  and  the  act 
depends  on  the  intenb.  Then  they  cite 
three  cases  to  the  same  effect — 

'*  The  indictments  in  Benstead's  case,  and  in 
the  case  of  the  apprentices  for  pulling  down 
bawdv-houses  were  framed  as  this  is.  And  they 
were  '^all  resolved  that  the  Statute  7  Will.  3., 
did  not  make  the  laying  an  overt  act  necessary 
where  it  was  not  so  before." 

In  Lord  George  Gordon's  case  also,  the 
indictment  was  for  compassing  to  levy 
war,  charging  as  an  overt  act  that  the 
prisoner(c) — 

**  traitorously  did  ordain,  prepare,  and  levy 
public  war  against  our  said  Lord  the  King,  his 
supreme  and  undoubted  Lord,  contrary  to  the 
duty  of  his  allegiance." 

By  the  Statute  of  Edward  the  only  overt 
act  which  would  prove  the  crime  of  levy- 
ing war,  was  the  actual  fact  of  levying 
wai* ;  whereas  by  36  Geo.  3.  c.  7.,  other  overt 

(a)  Fost.  Cr.  L.  213  ;  15  St.  Tr.  627. 
(6)  East  P.O.  c.  2.  s.  54  j  15  St.  Tr.  546. 
(c)  21  St.  Tr.  495. 
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acts  were  introdaced  besides  that  which 
before  prevailed  of  levying  war.  The 
words  of  that  statute  are — 

*'If  any  person  shall,  within  the  realm  or 
without,  compasf,  &c.,  to  levy  war  a^jainst  hig 
Majesty,  his  heirs  and  successors,  within  this 
realm,  in  order,  by  force  or  constraint,  to  com- 
pel him  or  them  to  change  his  or  their  measures 
or  counsels " 

And  then — 
"  such  compassings,  &c.,  shall  express,  utter, 
or  declare,  by  publishing  any  printing  or  writing, 
or  by  overt  act  or  deed." 

That  act  had  a  twofold  operation;  it 
was  deolaratorv  of  the  old  treasons  of 
25  Edw.  3. ;  and  it  introdaced  those  new 
overt  acts  of  printing  and  writing,  whereas 
before,  the  intent  of  levying  war  must 
have  been  proved  solely  bv  the  act  of 
levying  war.  But  the  11  &  12  Vict,  c.  12. 
repeals  all  such  parts  of  36  Oeo.  3.  and 
57  0^0.  8.  as  do  not  relate  to  offences 
against  the  person  of  the  sovereign,  and 
makse  such  other  offences  felony. 

There  is,  indeed,  a  proviso  in  s.  6— 
"that  nothing  herein  contained  shall  lessen 
the  force  of,  or  in  any  manner  affect,  any  thing 
enacted  by  the  Statute  passed  in  the  twenty- 
fifth  year  of  King  Edward  the  3rd,  a  declara- 
Hon  which  offences  shall  be  adjudged  treason,** 

but  that  is  to  be  read  in  connexion  with 
the  antecedent  section;  and  25  Edw.  3. 
is  preserved  in  its  full  force,  by  under- 
standing  it  to  preserve  as  treasons  eveij 
thing  it  made  treason  as  affecting  the  11^ 
of  the  Sovereign.  An  antecedent  section 
says  it  is  the  intent  of  this  Act  of  Parlia* 
ment  to  abolish  the  punishment  of  death 
for  all  offences  which  do  not  relate  to  the 
person  of  the  Sovereign;  and  then,  be- 
cause those  offences  were  declared  by  the 
25  Eduf,  3.,  it  says  in  section  6,  that 
nothing  shsdl  affect  the  operation  of  the 
Statute  of  Edward  3.— tnat  is,  all  the 
treasons  declared  treasons  by  25  Edw,  3  , 
which  affect  the  life  of  the  Sovereign, 
shall  be  treason  still. 

Lastly,  the  prisoner  has  been  acquitted 
of  compassing  the  Queen's  death.  Why  P 
Because  he  has  not  levied  war  directly 
against  the  Queen.  If  he  had  levied  war 
directly  against  the  Queen  he  would  have 
been  guilty  of  compassing  the  Queen's 
death,  because  that  is  compassing  the 
Queen's  death  constructively. 

Attorney  -  General :  The  Irish  Act, 
10  Hen.  7.  c.  13.,  passed  in  the  same 
session  as  Payning*8  Act,  expressly 
assumes  that  levying  war  in  Ireland  is 
treason — 

"  Item,  forasmuch  as  divers  persons  have  as- 
sembled with  banners  displayed  against  the 
lieutenant  and  deputy  of  the  said  land,  sup- 
posing that  it  was  not  treason  so  to  do,  and 
many  times  the  deputy  hath  bin  put  to  reproch. 


and  the  common  weal  set  in  adventure ;  there- 
fore it  be  ordayned  and  enacted  by  this  present 
Parliament,  That  whatsoever  person  or  persons 
from  this  day  forward  cause,  assemble,  or  insur- 
rection, conspiracies,  or  in  anywise  procure  or 
stirre  Irishry  or  Englishry  to  miake  warre  against 
our  Sovereign  Loid  the  King's  authority,  that 
is  to  say,  his  lieutenant,  or  deputy,  or  justice, 
or  else  if  any  manner  person  procure  or  stirre 
the  Irishry  to  make  warre  upon  the  Englishry, 
be  deemed  trayter  atteynt  of  high  treason,  m 
likewise  such  as  assemble  an  insurrection  had 
been  levied  against  the  King's  own  person." 

In  the  Irish  trials  of  1803,  the  pri- 
soners were  all  convicted  of  levying 
war,  as  well  as  of  compassing  the  King's 
death. 

2nd.  The  crime  under  25  Edw.  3.  waa 
nojb  compassing  to  levy  war,  but  actually 
levying  war;  although  in  some  indict- 
ments the  .prisoner  was  charged  with 
compassing  to  lev^  war,  vet  they  always 
oonteined  a  distinct  charge  that  in 
furtherance  of  such  compassings  he  did 
actually  levy  war.  The  distinction  be- 
tween the  two  branches  of  25  Edw.  3. 
is  plain  and  intelligible.  In  compass- 
ing the  King's  death,  the  offence  is 
committed  if  any  overt  act  whatever  be 
done  towards  accomplishing  the  oMect, 
although  the  act  itself,  namely,  the  death 
of  the  Sovereign,  be  not  adueved.  But 
this  was  not  so  with  respect  to  levying 
war.  No  matter  how  complete  the  plan 
of  the  intended  traitors;  unless  a  step  had 
been  tuken,  namely,  an  armed  or  a  forcible 
rising  or  insarrection,  there  would  liave 
been  no  actual  levying  of  war.  Therefore 
it  was  that  the  36  8eo.  3.  introduced  a 
distinct  ti'eason,  in  addition  to  the  treasons 
of  Edward,  of  compassing  to  levy  war, 
when  that  compassing  was  evidenced 
either  by  printing  or  writing,  or  by  any 
overt  act  or  deed.  In  Frost's  case  (a)  and 
Brandreih*»  case  (6)  the  indictment  is  for 
levying  war.  The  Act  of  11  A  12  VieL 
c.  12.  does  not  repeal  any  part  of  the  Act 
of  Edward  3. 

It  makes  felony  what  was  not  treason 
in  Ireland,  but  was  treason  in  England. 
It  then  provides,  that  you  are  not  to  be 
embarrasse  I  if  you  choose  to  prosecute  for 
felony,  because  the  facts  to  be  proved  on 
the  trial  may  amount  to  treason ;  but  it 
leaves  the  act  of  levying  war,  as  it  stood 
before,  a  distinct  and  substantive  treason. 

Fitzgerald  replied  for  the  prisoner  and 
the  SoUeitor-Qmeral  for  tiie  Grown. 

Blackburke,  L.O.J. :  The  motion  in 
arrest  of  judgment  is  founded  upon  two 
objections  to  the  indictment.  The  indict* 
mentin  substance  is  a  charge  under  the 
25  Edw.  3.,  of  levying  war  against  the 

(rt)  4  St.  Tr.  N.  S.  85. 
(6)  32  St.  Tr.  755. 
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Qneen  in  her  realm.  These  ave  the  very 
words  of  the  25  Edw.  3.,  and  an  indict- 
ment following  the  words  of  the  statnte — 
the  very  words  of  the  statnte—  is  always 
Bn£5cient. 

The  first  objection  is,  that  the  Act  of 
Edward  3.  is  not  the  law  of  Ireland.  To 
that  it  is  replied,  that  by  "  Poyning^s 
Act"  (10  Hen,  7.  c.  22.)  it  is  extended  to 
Ireland,  and  the  words  of  Poyning*8  Act 


"That  forasmuch  as  there  have  been  many 
and  diverse  good  and  profitable  statutes  late 
made  within  the  realm  of  Eogland  by  great 
laboars,  stodie,  and  policie,  as  well  in  the  time 
of  our  Sovereign  liord  the  King,  as  in  the  time 
of  his  fall  noble  and  royal  progeDitors,  late  kings 
of  England,  by  the  advise  of  his  and  their  dis- 
creet connsail,  whervby  the  said  realm  is  or^ 
dered  and  brought  to  great  wealth  and  pros- 
perity, and  by  all  iykelihood  so  woold  this 
laud,  if  the  said  estatutes  were  used  aud  executed 
in  the  same ;  wherefore  it  be  ordayned  and  es- 
tablished by  authority  of  this  present  ParluimeDt, 
by  the  assent  of  the  lords  spirituall  and  temporall 
and  commons  assembled  in  the  same,  that  all 
estatutes  late  made  within  the  said  realm  of 
Knglsnd,  concerning  or  belonging  to  the  com- 
mon and  publique  weal  uf  the  same,  from  hence- 
forth be  deemed  good  and  effectuall  in  the  law, 
and  over  that,  be  accepted,  used  and  executed 
within  this  land  of  Ire]aDd,in  all  points  at  all  times 
requisite  according  to  the  tenor  and  effect  of  the 
same ;  and  over  that,  by  autbority  aforesaid  that 
they  and  every  of  ^em  be  authorized,  proved, 
and  confirmed  in  this  said  land  of  L:^eland. 
And  if  any  estatute  or  estatutes  have  been  made 
within  this  said  land  hereafter  to  the  contrary, 
they  and  every  of  them  by  authority  aforesaid 
be  adnnlled,  revoked,  voyd,  and  of  none  effect 
in  the  law." 

It  is  admitted  that  this  statute  mnst 
refer  to  the  Act  of  Edward  3. ;  bnt  it  is 
contended  that  its  effect  is  merely  to  sub- 
ject persons  who  hare  committed  treason 
m  ^gland  to  be  tried  in  Ireland.  It 
appears  to  me  that  the  plain  meaning  of 
the  statnte  is,  that  there  should  be  the 
same  law  in  both  countries,  and  that  that 
which  is  treason  in  England  should  be 
treason  in  Ireland. 

The  next  objection  is  founded  upon  the 
constmction  put  upon  the  recent  Act  11 
and  12  Viet,  c.  12.  That  construction  we 
find  it  impossible  to  accede  to.  The  treason 
created  by  the  Act  of  Edward  3.  was  that 
of  levying  war.  Then  comes  an  English 
statute,  36  Geo,  3.  c.  7.,  by  which  the 
compassing  to  levy  war,  where  that  was 
for  certain  purposes,  was  made  treason. 
The  statute  of  Edward  3.  made  the  actual 
levying  of  war  the  crime ;  this  Act,  which 
did  not  extend  to  Ireland,  made  the  in- 
tention to  levy  war  the  crime.  It  is  now 
contended  that  11  and  12  Via.  c.  12.  which 
does  extend  to  Irelimd,  oonyerts  that  which 
was  treason  under  the  Aet  of  Edward  3. 


into  felony.  It  does  no  such  thing.  I 
repeat,  the  Act  of  Edward  3.  makes  the 
treason  consist  in  the  actual  levying  of 
war,  and  11  and  12  Vict.  c.  12.  makes  the 
intention  and  compassing  of  war  felony. 
The  two  things  are  perfectly  distinct.  The 
crime  in  one  case  is  the  act ;  the  crime 
in  the  other  is  the  intent ;  and  no  doubt 
can  prevail  upon  the  construction  of 
11  and  12  Viet.,  when  we  find  that  the 
sixth  section  provides — 

"  That  nothing  herein  contained  shall  lessen 
the  force  of,  ur  m  any  manner  affect,  any  thing 
enacted  by  the  statute  passed  in  the  twenty- 
fifth  year  of  King  Edward  the  Srd ;  a  declara- 
tion which  offences  shall  be  adjudged  troason.'* 

So  that  the  two  statutes  are  conversant 
with  two  distinct  crimes — the  act  being 
the  crime  in  one,  and  the  intention  being 
the  crime  in  the  other.  Therefore,  in  our 
judgment,  it  is  perfectly  plain  that  neither 
of  these  objections  can  be  maintained. 

With  respect  to  the  points  which  oc- 
curred in  the  course  of  the  trial,  we  haye 
over  and  oyer  again  most  maturely  con- 
sidered them,  and  we  are  satisfied  that 
the  opinion  which  we  haye  formed  on 
those  points  is  correct,  and  it  is  not  our 
intention  to  reserve  them  for  the  opinion 
of  the  Judges. 

SBNTBNOfi. 

The  prisoner  was  then  asked  in  the 
usual  form  what  he  had  to  say  why  the 
sentence  of  the  law  should  not  be  passed 
upon  him. 

Frisoner :  My  lords,  it  is  not  my  inten« 
tion  to  enter  into  any  vindication  of  my 
conduct,  however  much  I  might  haye  de- 
sired to  avail  myself  of  this  opportunity  of 
doing  80.  I  am  perfectly  satisfied  with 
the  consciousness  that  I  have  performed 
my  duty  to  my  country ;  that  I  nave  done 
only  that  which,  in  my  opinion,  it  was  the 
duty  of  every  Irishman  to  have  done; 
and  I  am  prepared  now  to  abide  the  con- 
sequences of  haying  done  my  duty  to  my 
native  land.    Proceed  with  your  sentence. 

Blackburne,  L.C.J. :  fViUiam  Smith 
O'Brien,  after  a  long,  patient,  and  labori- 
ous trial,  a  jury  of  your  country  has  found 
you  guilty  of  high  treason,  llieir  verdict 
was  accompanied  by  a  recommendation  to 
the  mercy  of  the  Crown.  That  recom- 
mendation, as  is  our  duty,  we  shall  sond 
forward  to  the  Lord  Lieutenant,  to  whom, 
as  you  must  know,  exolusivehr  belongs 
the  power  to  comply  with  it.  It  now  re- 
mains for  us  to  peiform  the  last  solemn 
act  of  duty  which  devolves  upon  us,  to 
pronounce  that  sentence  by  which  the  law 
marks  the  enormity  of  your  guilt,  and 
aims  at  the  prevention  of  similar  crimes, 
by  the  example  and  the  infliction  of  a 
terrible  punishment.  Oh  I  that  you  would 
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reflect  npon  that  crime,  and  dwell  npon 
it  with  sincere  repentance  and  remorse. 
Oh !  that  jou  wonld  regard  it  as  it  ia  re- 
garded by  eyery  rational  being — that  yon 
wonld  feel  and  know  that  it  is  really  and 
sabBtantially  as  repugnant  to  the  interests 
of  hnmanity,  the  prospects  and  spirit  of 
the  divine  religion  which  yon  profess,  as 
it  is  to  the  positive  law  of  revelation,  and 
which  is  now  attended  by  the  forfeiture 
of  your  life.  The  few  words  that  yon 
have  addressed  to  the  Oonrt  forbid  me — ^I 
say  it  with  pain  and  distress — from  pro- 
ceeding  any  farther  with  this  subject ;  it 
now  only  remains  for  the  Court  to  pro- 
nounce the  sentence  of  the  law.  That 
sentence  is,  that  you,  WiUiam  SnUtih 
O'Brien t  be  taken  from  hence  to  the  place 
from  whence  you  came,  and  be  thence 
drawn  on  a  hurdle  to  the  place  of  execu- 
tion, and  be  there  hung  by  the  neck  until 
you  be  dead,(a)  and  that  afterwards  your 
head  shall  be  severed  from  your  body, 
and  your  body  divided  into  four  quarters, 
to  be  disposed  of  as  her  Mi^'esty  shall 
think  fit.  And  may  the  Grod  of  mercy 
have  mercy  on  your  soul ! 

The  prisoner  was  then  removed. 

Terence  BeUevo  M*Manu8,  Thomas  Fran- 
cis Meagher,  and  Patrick  O'Donohue  were 
afterwards  tried  and  convicted  of  high 
treason.  (&) 

Writs  of  Error  were  brought  to  reverse 
these  judgments. 


COUET  OP  QUEEN'S  BENCH, 
DUBLIN. 

Before  Blackbubne,  L.C.J.,  Caavpton, 
PEBfaN,  and  Moobe,  J  J. 

November  21,  1848. 

William  Smith  O'Brien  (in  error)  v.  The 
Queen. 


Wbit  op  Ebror. 

A  Writ  of  Error  having  been  brought  in 
this  caese,  the  judgment  was  made  up  and 
returned  into  the  Queen's  Bench,  with  the 
following  caption : — 

County  of  Tipperary  1      Be  it  remembered  that 
to  wit  j  at  a  Special  Sessions  of 

Oyer  and  Terminer  and  General  Gaol  Delivery 
holden  in  and  for  the  County  of  Tipperary  at 
Clonmel  in  the  said  Couoty  of  Tipperar}-  on 
Thursday,  the  twenty-first  day  of  September,  in 
the  twelfth  year  of  the  reign  of  our  Sovereign 

(a)  The  remaining  portions  of  the  judgment 
for  treason  were  abolished  by  33  &  84  Vict. 
C.23. 

(6)  See  below,  p.  1087. 


Lady  Qneen  Victoria,  by  the  grace  of  God  of 
the  United  Kingdom  of  Great  Britun  and  Ire- 
land, Queen  Defender  of  the  Faith  and  so  forth, 
and  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-eight,  before  the  Bight  Hon- 
ourable Francis  Blaekbume,  Chief  Justice  of 
Her  Majesty's  Court  of  Chief  Place  in  Ireland, 
the  Right  Honourable  John  Doherty,  Chief  Jus- 
tice of  Her  Majesty's  Court  of  Common  Pleas 
in  Ireland,  and  the  Right  Honourable  Richanl 
Moore,  fourth  Justice  of  Her  Majesty's  Court  of 
Chief  Place  in  Ireland,  Justices  and  Commis- 
sioners of  our  said  Lady  the  Qneen  of  Oyer  and 
Terminer,  within  her  said  County  of  Tipperary, 
nominated  and  appointed  to  inquire  into,  hear, 
and  determine  all  and  all  manner  of  Treasons* 
Murders,  Manslaughters,  Burnings,  Felonies, 
Bobberies,  Crimes,  Contempts,  Offences,  Trans- 
gresstons,  Evil-doings,  and  matters  and  things 
whatsoever  by  whomsoever  done,  committed,  or 
perpetrated  within  the  said  Countjr  of  Tipperary^ 
as  well  against  the  peace  and  the  Common  Law 
of  Ireland,  as  against  the  form  and  effect  of  any 
Statute  or  Statutes,  Acts,  Ordinances,  or  Pro- 
visions theretofore  made,  ordained,  or  confirmed, 
and  also  nominated  and  appointed  from  time  to 
time,  as  need  should  be  to  deliver  the  gaols  of 
our  said  Lady  the  Queen,  of  the  said  County  of 
Tipperary,  of  all  prisoners  and  malefiactors  there- 
in, saving  to  our  said  Lady  the  Queen  all 
amerciaments  thence  arising  and  accruing, 
being  6y  virtue  of  a  Comwussion  under  Letters 
Patent  of  our  said  Lady  the  Queen  under  the 
Great  Seal  of  that  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  called  Irdand, 
bearing  date  at  Dublin,  the  first  day  of  Septem- 
ber, in  the  twelfth  year  of  the  reign  of  our  said 
Lady  the  Queen,  to  them  the  said  Franeie 
Blaekbume^  John  Doherty,  and  Richard 
Moore^  and  others  in  the  said  letters  named 
directed.  It  is  presented  in  manner  and  form 
following,  that  is  to  say: — 

The  Record  proceeded  to  set  oat  the 
indictment,  the  plea  of  abatement.  Ham 
demnrrer  and  judgment,  the  challenge 
to  the  array,  the  challenges  to  the  poliB, 
the  2lBt  peremptory  challenge,  the  ver- 
dict, and  the  aUooukis,  which  was  as 
follows  I — 

"  Upon  which  it  is  demanded  of  him  the  said 
William  Smith  O'Brien  whether  he  now  hath 
anything  to  say  for  himself  wherefore  the  said 
Justices  and  Commissioners  ouffht  not  upon  the 
premises  and  verdict  aforesaid  to  proceed  io 
judgment  against  him  the  said  William  Smith 
O'Brien  for  the  said  treasons  in  the  said  first, 
second,  third,  fourth,  and  fifth  counts  of  the 
said  Indictment  above  specified  and  alleged,  who 
nothing  further  says  than  he  had  before  said. 
Whereupon  all  and  singular  the  premises  being 
seen  and  by  the  said  Justices  and  Commis- 
sioners here  fully  understood,  &c." 

On  November  17  th  the  prisoner  having 
been  bronght  np  by  habeas  corpus  into  the 
Court  of  Queen's  Bench,  Dublin,  assigned 
the  following  errors : — 

That  in  the  Record,  and  proceedinga  afoire- 
said,  and  also  in  the  giving  the  Judgments 
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aforesaid,  there  is  manifeRt  error  in  this,  to  wit, 
that  by  the  Record  aforesaid  it  appears  that 
Judgment  was  given  upon  the  Record  aforesaid 
for  oar  said  Lady  the  Qneen.  Whereas  by  the 
laws  of  this  realm.  Judgment  ought  to  have 
been  given  thereupon  for  the  said  William 
Smith  O'Brien  and  against  our  said  Lady  the 
Queen,  and  therefore  in  that  there  is  manifest 
error. 

There  is  err<»r  also  in  this,  to  wit,  that  it  does 
not  appear  by  the  Record  aforesbid  that  the 
Justices  aforesaid,  by  whom  eaid  Indictment 
was  taken,  and  before  whom  the  same  was  tried, 
were  duly  aathorize4  in  that  behalf  to  take  or 
try  the  same,  and  therefore  in  that  there  is 
manifeKt  error. 

There  is  error  also  in  this,  to  wit,  that  by  the 
Record  aforesaid  it  appears  that  the  Letters 
Patent  in  said  Record  mentioned,  appointing 
and  nominating  Justices  and  Commissioners  of 
Oyer  and  Terminer  and  Gaol  Delivery  for  the 
said  County  of  Tipperary,  were  directed  to  the 
Juatices  by  whom  the  said  Indictment  was 
taken,  and  others  in  said  Letters  Patent  named, 
but  it  does  not  appear  in  or  by  said  Record  that 
any  power  or  jurisdiction  was  given  to  any 
number  of  the  Justices  and  Commissioners  to 
whom  the  «iaid  Letters  Patent  were  directed,  less 
than  the  whole  number  of  the  said  Justices  and 
Commissioners  to  take  Indictments,  or  to  hear 
and  determine  the  offences  in  said  Indictment 
charged,  and  yet  by  the  Record  aforesaid  it  ap- 
pears that  said  Indictment  was  taken  by  and 
tried  before  three  only  of  the  Justices  and  Com- 
missioners, to  whom  the  said  Letters  Patent 
were  directed,  and  therefore  in  that  there  is 
manifest  error. 

There  is  error  also  in  this,  to  wit,  that  it  does 
not  appear  by  the  Record  aforesaid  that  the 
Justices  aforesaid,  by  whom  the  said  Indict- 
ment was  taken,  were,  duly  or  at  all  in  manner 
by  law  required,  assigned  to  hear  and  determine 
offences  within  the  said  County  of  Tipperary,  or 
to  deliver  the  Gaols  of  said  County,  and  there- 
fore in  that  there  is  manifest  error. 

There  is  error  also  in  this,  to  wit,  that  it  does 
not  appear  by  the  Record  aforesaid  that  the  said 
Indictment  was  found  by  the  Jurors  aforesaid, 
a  true  bill  by  and  upon  the  oaths  and  testimony 
of  two  lawAil  witnesses,  pursuant  to  the  statu- 
table enactments  in  such  case  made  and  pro- 
vided, and  therefore  in  that  there  is  manifest 
error. 

There  is  error  also  in  this,  to  wit,  that  by  the 
Record  aforesaid  it  appears  that  Judgment  was 
given  for  our  said  Lady  the  Queen  against  the 
said  William  Smith  O^Brien  upon  each  and  every 
of  the  first  five  Counts  of  the  said  Indictment. 
Whereas  by  the  laws  of  this  realm  judgment 
■hould  have  been  given  for  the  said  William 
Bmith  O'Brien  upon  each  of  said  first  five  counts, 
each  of  said  first  five  counts  being  insufficient 
in  law  to  warrant  judgment  thereon  for  our 
said  Lady  the  Queen  against  the  said  William 
Smith  O'Brien,  and  therefore  in  that  there  is 
manifest  error. 

Inhere  is  error  also  in  this,  to  wit,  that  Judg- 
ment was  given  for  our  said  Lady  the  Queen 
apoD  the  demurrer  put  in  by  Her  Majesty's 
Attorney-General,  (o  the  plea  pleaded  by  the 


said  William  Smith  O'Brien,  on  the  28th  day  of 
September  aforesaid,  whereby  he  the  said 
William  Smith  O'Brien  prayed  judgment 
whether  he  should  be  compelled  then  to  answer 
the  said  Indictment.  Whereas  by  the  laws  of 
this  realm  judgment  should  have  been  given 
upon  said  demurrer  for  the  said  William  Smith 
O'Brien,  and  therefore  in  that  there  is  manifest 
error. 

There  is  error  also  in  this,  that  by  the  Record 
aforesaid,  it  appears  that  a  copy  of  the  Indict^ 
ment  aforesaid  was  not  delivered  to  him,  the 
said  William  Smith  O'Brien  ten  days  before  his 
trial  upoa  said  Indictment,  pursuant  tu  the 
statutable  enactments  m  that  behalf  made  and 
provided,  and  therefore  in  that  there  is  manifest 
error. 

There  is  error  also  in  this,  to  wit,  that  by  the 
Record  afore>»aid  it  appears  that  no  list  of  the 
witnesses,  or  of  any  witnesses  or  witness  to  be 
produced  on  the  trial  for  proving  the  said  In- 
dictment, was  delivered  to  him  the  said  William 
Smith  O'Brien  ten  days  before  his  trial  on  the 
Indictment  aforesaid,  pursuant  to  the  statutable 
enactments  in  such  case  made  and  provided,  and 
therefore  in  that  there  is  manifest  error. 

There  is  error  tdso  in  this,  to  wit,  that  it  does 
not,  appear  by  the  Record  aforesaid,  that  any 
Precept  or  Writ  for  the  return  of  the  Jurors 
who  passed  upon  him  the  said  William  Smith 
O'Brien,  was  in  that  behalf  issued  to  the  SheriiK 
of  the  said  County  of  Tipperary,  and  therefore 
in  that  there  is  manife  ft  terror. 

There  is  error  also  in  this,  to  wit,  that  it  ap- 
pears by  the  Record  aforesaid  that  the  Venire 
faciaa  Jwatores  awarded  to  the  Sheriff  of  the 
said  County  of  Tipperary  by  the  Justices  afore- 
said, was  not  a  proper  Venire  facias  Juratores 
in  that  behalf,  and  conformable  to  the  statutable 
enactments  in  such  case  nuide  and  provided,  and 
therefore  in  that  there  is  manifest  error. 

There  is  error  also  in  this,  to  wit,  that  by  the 
Record  aforesaid,  it  appears  that  the  Challenge 
of  him,  the  said  William  Smith  O'Brien,  to 
Southcote  Mansergh,  one  of  the  jurors  afore- 
said, who  passed  upon  him  the  said  William 
Smith  O'Brien  on  the  Indictment  aforesaid,  was 
disallowed  by  the  said  Justices  and  Commis« 
sionurs.  Whereas  by  the  laws  of  this  realm 
said  last-mentioned  Challenge  ought  to  have 
been  allowed^  and  therefore  in  that  there  is 
manifest  error. 

There  is  error  also  in  this,  to  wit,  that  it  does 
not  appear  by  the  Record  aforesaid  that  the 
verdicts  above  given  upon  the  said  first  five 
counts  of  the  said  Indictment  respectively,  or 
any  of  them,  were  or  was  found  upon  the  oaths 
and  testimony  of  two  lawful  witnesses,  and 
therefore  in  that  there  is  manifest  error. 

There  is  error  also  in  this,  to  wit,  that  it  does 
not  appear  by  the  Record  Itf  oresaid,  that  it  was 
demanded  of  him  the  said  WUliam  Smith 
O'Brien,  in  manner  in  like  cases  used  and  accus- 
tomed and  by  law  required,  what  he  had  to  say 
why  execution  should  not  be  awarded  against 
him,  and  therefore  in  that  there  is  manifest  error. 

There  is  also  error  in  this,  to  wit,  that  the 
Judgment  aforesaid  in  manner  and  form  as  the 
Isame  is  also  given  is  insufficient  in  law,  and 
]  therefore  in  that  there  is  error. 
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There  is  error  also  in  this,  to  wit,  that  the 
process  and  proceedings  aforesaid,  in  manner 
and  form  as  the  same  are  above  set  forth,  are 
not  sufficient  in  law  to  warrant  the  judgments 
aforesaid  given  against  him,  the  said  William 
Smith  O'Brien,  and,  therefore,  in  that  there  is 
manifest  error.  And  the  said  William  Smith 
O'Brien  prays  that  for  the  errors  aforesaid,  and 
divers  other  errors  in  the  Record  and  proceed- 
ings aforesaid,  the  judgments  aforesaid  may  be 
reversed,  annulled,  and  altogether  holden  for 
nought,  and  that  he,  the  said  Wiiliam  Smith 
O'Brien,  may  be  restored  to  all  things  which  he 
hath  lost  by  the  judgments  aforesaid  and  so 
forth. 

The  points  for  argument  on  the  Writ  of 
Error  were  as  follows : — 

WiLUAM  SniTH  O'Brien  1      On     the     argu- 

(^Plaintiff  in  Error)       l-ment  of  the  Writ 

v.  THE  Queen.  J  of   Error    in   this 

case  it  will  be  contended  that  the  judgment 

should  be  reversed  for  the  following  reasons  i — 

First. — That  the  caption  is  iuKufficient,  as  it 
does  not  show  that  the  justices  before  whom  the 
Special  Sessions  of  Oyer  and  Terminer  and 
General  Gaol  Delivery  for  the  county  of  Tip- 
perary  was  held,  bad  due  aurhority  in  that  be- 
half to  hold  said  sessions,  and  to  take  and  try 
the  indictment  on  which  the  plaintiff  in  error 
was  convicted. 

Second. — That  the  fl#e  counts  on  which  the 
plaintiff  in  error  was  convicted  are  insufficient 
in  law  to  support  the  judgment  thereon  given, 
inasmuch  as  the  gffences  therein  stated  are  not 
treason  in  Ireland. 

Third. — That  if  they  be  treason,  yet  the  said 
several  five  counts  are  insufficient  in  law  to 
support  said  judgment  for  not  charging  the 
offence  in  the  woras  of  the  Statutes,  for  not  ex- 
pressly averring  that  the  war  therein  respec- 
tively mentioned  was  levied  in  Ireland,  and  for 
concluding  against  the  form  of  the  Statute,  in 
place  of  form  of  the  Statutes,  &c. 

Fourth.— That  the  judgment  on  the  demurrer 
to  the  declinatory  plea,  pleaded  by  the  peti- 
tioner in  error  should  have  been  given  for  him 
and  not  for  the  Crown. 

Fifth. — That  there  was  a  mis-trial  inasmuch 
as  it  appears  from  the  record  that,  the  petitioner 
in  error  had  not  delivered  to  him  a  copy  of  the 
indictment  and  a  list  of  the  witnesses,  ten  days 
before  his  trial,  pursuant  to  the  statutable 
enactments  in  such  case  made  and  provided. 

Sixth. — That  the  process  under  which  the 
jury  was  returned,  who  tried  the  case,  was  in 
sufficient  and  informal,  as  the  writ  of  Venire 
facias  JuratoreSf  under  which  the  jury  was  re- 
turned, appears  to  have  been  issued  by  virtue 
of  a  bare  award,  and  not,  as  it  ought  to  have 
been,  by  virtue  of  a  particular  precept;  and 
moreover  said  writ  appears  not  to  have  been  in 
the  form  directed  by  3  &  4  Wm.  4.  c.  91.  sec.  10. 

Seventh.— That  the  challenge  to  the  juror, 
Southcote  Mansergh,  should  have  been  allowed. 

Eighth.— That  the  allocutmi  before  judgment 
entered  on  the  record  is  informal  and  inBofficient 
in  law,  inasmuch  as  it  does  not  appear  thereby  I 
that  the  plaintiff  in  error  was  adied  why  the  ' 


Court  should  not  proceed  to  judgment  and  eie- 
cution  against  him  upon  the  verdict  therein 
mentioned. 

Counsel  for  the  Plaintiff  in  error, 
Whiteside,  Q.O.,  F.  A.  FiUgerald,  Sir  0, 
O'Loghlen, 

Coansel  for  the  Crown,  the  Attorney' 
General  {Manahan)  and  Lynch. 

Fitzfferdld  for  the  plaintiff  in  error: 
There  are  fire  grounds  of  error,  let,  the 
caption  does  not  show  jurisdiction ;  2nd, 
levying  war  in  Ireland  is  not  treason  with- 
in the  Act  of  2o  Fdu).  3.  introdnced  into 
Ireland  by  Poyning's  Act,  10  Hen,  7.  c.  22. ; 
3rd,  tiie  plea  claiming  the  benefits  of 
the  statutes  of  WiUiam  and  of  Anne  was 
improperly  overruled;  4th,  the  prisoner 
was  entitled  to  thirty-five  peremptory 
challenges ;  5th,  the  form  of  the  aUoctiius, 
or  entry  on  the  record,  of  calling  on 
the  prisoner  to  say  why  sentence  should 
not  be  passed  on  him,  was  defective  for  not 
containing  the  words  "  of  death." 

As  to  the  first  point.  The  caption,  if 
taken,  as  it  must  be  taken,  to  contain  a 
true  statement  of  the  proceedings  before 
the  Court,  shows  that  there  was  no  juris- 
diction to  try  this  prisoner.  Whatever  is 
necessary  to  show  jurisdiction  must  ■  be 
specifically  expressed,  especially  in  treason 
cases,  where  even  the  names  of  the  jurors 
must  be  set  forth ;  WilUame^e  8avnder8,{a) 
The  commission  was  directed  to  at 
least  five  persons,  three  of  whom  are 
named  on  the  record.  It  is  not  stated  to 
have  contained  any  quorum  clause,  under 
which  a  smaller  number  than  the  whole  five 
would  have  authority  to  hear  and  deter- 
mine the  matters  in  question.  A  quorum 
clause  cannot  be  presumed  in  a  special 
commission.  There  have  been  conunis* 
flions  without  it ;  nor  can  it  be  imported 
into  this  particular  commission.  But  if  it 
could,  still  there  is  nothing  to  show  what 
might  be  the  number  constituting  the 
quorum.  No  argument  can  be  drawn  from 
the  ordinary  conunissions  of  assise,  for 
they  always  contain  a  clause  giving  autho- 
rity to  **  you  or  any  one  or  more  of  you." 

The  record,  which  cannot  be  contra- 
dicted, itself  shows  that  the  commission 
being  directed  to  five  persons  must  be 
executed  by  them.  The  record  also  shows 
that  only  three  out  of  the  five  did  in  fact 
execute  the  commission.  If  so,  then  the 
trial  appoHrs  to  have  taken  place  before  a 
body  not  authorised  to  try ;  for  the  per- 
sons  exercising  such  an  authority  must 
be  shown  to  have  reoeived  it,  Bern  t. 
Atkinson, {h)  It  is  not  necessary  for  the 
plaintiff  in  error  to  show  that  the 
other  commissioners  were  not  there.    The 


(a)  1  Wms.  Saund.,  S49,  note. 
(6)  1  Wms.  Saund.,  248a,  note. 
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caption  must  itself  show  inrisdiction  in 
those  persons.  In  Sao.  Abr.,  tit.  Indict- 
ment, it  is  said  that — 

"  ererj  caption  of  an  indictment  must  show  that 
it  was  taken  before  a  Court  which  has  a  proper 
jarisdiction ;  and,  therefore,  if  it  shows  only  that 
it  was  taken  before  J.  S.,  steward,  without 
showing  to  whom  he  was  steward,  or  in  what 
Court,  it  is  insufficient." 

4  Inst.  162-164;  2  Hawk,  P.C.  o.  25; 
Hale  2  P.  G.  166-7,  distinguishes  between 
the  caption  of  an  indictment  prefeired 
before  a  general  Court  of  Quarter  Sessions, 
where  there  is  a  general  authority  to  deter- 
mine by  law,  and  a  caption  in  a  proceeding 
under  an  Act^  of  Parliament,  or  other 
special  authority,  where  the  particular 
authority  must  be  shown,  in  order  to 
warrant  the  proceeding.  Layer* e  case  (a), 
BeK  ▼.  Cellers  (h),  Barton  ▼.  Sadock  (c). 
Earl  of  Leyceater  t.  Haydon  (d). 

In  treason  cases  the  prisoner  is  entitled 
to  a  copy  of  the  caption,  with  the  indict- 
ment, before  being  called  npon  to  plead. 
There  is,  therefore,  no  power  to  amend  it 
afterwards. 

The  second  objection  is,  that  the  charge 
contained  in  the  first  five  counts,  for  levy- 
ing war  against  the  Government,  on  which 
alone  the  plaintifi*  has  been  found  guilty, 
is  not  punishable  under  the  Statute  of 
Ed^o,  3.    That  Statute  makes  it  treason — 

*'  if  a  man  do  levy  war  against  the  King  in  his 
realm." 

That  18  to  say,  the  realm  of  England. 

It  may  be  admitted  that  25  Edw,  3. 
was  transferred  to  Ireland  by  the  Irish 
Statute,  10  JBien.  7.  c.  22.,  commonly 
known  as  Foynvng's  Law,  but  still  the 
cffence  therein  described,  as  levying  war 
against  the  King  in  his  realm,  is  not  capable 
of  being  committed  in  Ireland.  The  words 
of  25  Mdvj.  3.  are,  *'  levy  war  against  the 
King  in  his  realm " ;  but  Foyning^s  Act 
does  not  say  that  such  an  offence  may 
be  committed  in  Ireland,  or  being  com- 
mitted elsewhere,  may  be  tried  there.  Till 
the  time  of  Henrv  8.  Ireland  was  always 
described  as  '*this  land  of  Ireland,"  the 
word  *•  realm  "  being  confined  to  England. 
Ireland  only  became  a  realm  when  the 
Irish  Statute  33  Hen,  8.  c.  1.  made 
Eenry  8.  King  of  Ireland.  Poyning*8  Law 
provides  that  all  the  statutes  *'  late  made 
within  the  said  realm  of  England  **  shall  be 
in  force  "  within  this  land  of  Ireland." 

Under  the  subsequent  words  in  the 
Statute  of  Edw.  3.— 

"  or  be  adherent  to  the  King*s  enemies  in  the 
realm  or  elsewhere," 

(a)  Fost.  Cr.  L.,  3,  4. 

(6)  1  Bid.,  867. 

_        (c)  1  Bulstr.,  105. 

(40  Plowd.,  884. 


Ireland  might  possibly  come  under  the 
word  "  elsewhere  "  but  certainly  not  under 
the  word  "  realm,"  and,  if  so,  then  as  this 
prisoner  has  not  been  charged  with  being 
adherent  to  the  King's  enemies  in  the 
realm,  and  as  the  levying  war  is  not  in 
25  Edw,  3.  connected  with  the  phrase, 
'*  or  elsewhere,"  the  indictment  cannot 
be  supported. 

In  Kinloch'a  case  (a)  it  was  decided  that 
the  words  *'  this  realm  "  meant  l^e  United 
Kingdom  of  Great  Britain,  and  nothing 
else. 

The  third  objection  is  that  the  plain* 
tiff  in  error  was  entitled  to  a  copy  of  the 
indictment,  together  with  a  list  of  the 
witnesses  and  lurors,  ten  days  before  the 
trial,  as  provided  by  the  English-  statute, 
7  Ann.  c.  21.  67  Geo.  3.  c.  6.  s.  4,  which  was 
passed  after  the  Union,  entitles  persons 
accused  of  treasons  made  or  declared  by 
that  statute  to  the  benefits  of  the  statutes 
of  7  &  8  Will.  3.  c.  3.  and  7  Ann.  c.  21., 
except  in  cases  of  a  direct  attempt  against 
the  person  of  the  sovereign,  lit  the  6th 
count  of  this  indictment  the  prisoner  is 
indicted  for  compassing  the  Queen's 
death,  a  treason  declared  by  57  Oeo,  3., 
but  only  a  constroctive  compassing  is 
charged,  not  amounting  to  an  attempt 
against  the  person  of  the  sovereign. 

The  general  effect  of  the  treason  sta- 
tutes is  as  follows: 

The  25  Edw.  3.  made  it  treason— 

'*  When  a  man  doth  compass  or  imagine  the 
death  of  our  lord  the  King,  or  of  our  lady  his 
Queen,  or  of  their  eldest  son  and  heir,  or  if  a 
man  do  levy  war  against  the  King  in  his  realm, 
or  be  adherent  to  the  King's  enemies  in  his  realm, 
giving  them  aid  and  comfort  in  the  realm  or 
elsewhere." 

Then  the  temporary  Act  36  Geo,  3.  c.  7. 
provided— 

*<lf  any  person  or  persons  whatsoever,  after 
the  day  of  the  passing  of  this  Act,  during  the 
natural  life  of  our  most  gracious  sovereign  lord 
the  Kinjr,  and  until  the  next  session  of  Parlia- 
ment after  the  demise  of  the  C*rown,  shall,  with- 
in the  realm  or  without,  compass,  imagine,  in- 
vent, devise  or  intend  death  or  destruction  or 
any  bodily  harm  tending  to  death  or  destruction, 
maim  or  wounding,  imprisonment  or  restraint 
of  the  person  of  the  same  our  sovereign  lord 
the  King,  his  heirs  and  successors,  or  to 
deprive  or  depose  him  or  them  from  the 
style,  honour,  or  kingly  name  of  the  imperial 
crown  of  this  realm,  or  of  any  other  of  his 
Majesty's  dominions  or  countries;  or  to  levy 
war  against  his  Majesty,  his  heirs  and  succes- 
sors, in  order  by  force  or  constraint  to  compel 
him  or  them  to  change  his  or  their  measures  and 
counsels,  or  in  order  to  put  any  force  or  con- 
straint upon,  or  to  intimidate  acd  overawe  both 
houses,  or  either  house  of  Parliament ;  or  to 
move  or  stir  any  foreigner  or  stranger  with  force 


(a)  Fost.  Or.  L,  16-2S. 


Digitized  by 


Google 


339] 


The  Queen  against  Smith  O'Brien,  1848. 


[340 


to  invade  this  realm,  or  any  other  his  MajeHty's 
dominions  or  countries  under  the  obeisance  of 
his  Majesty,  his  heirs  and  successors ;  and  such 
oompassings,  imaginations,  inventions,  devices, 
or  intentions,  or  any  of  them,  shall  express,  utter 
or  declare,  by  publishing  any  printing  or  writing, 
or  by  any  overt  act  and  deed," 

he  ahoald  be  gnilty  of  high  treason. 

The  object  of  this  statute  was  to  make 
several  things  substantive  treasons  which 
before  had  been  overt  acts  of  treason 
nnder  25  Edw.  3.  Per  Lord  EUenhorough 
in  WaUan's  case  (a)  and  TkisUetoood'B 
oa8e.(&) 

57  Oeo,  3.  c.  6.,  after  reciting  the  abov^ 
provisions  of  36  (ho.  3.,  and  that  it  was 
desirable  that  thev  should  be  further  con- 
tinued and  made  perpetual,  provided 
(s,  1)— 

**  AH  and  every  the  hereinbefore  recited  pro- 
visions which  relate  to  the  heirs  and  successors 
of  his  Mijesty,  the  sovereign  of  these  realms, 
shall  be,  and  the  same  are,  hereby  made  per- 
petual." 

Then  s.  4  gave  nersons  accused  of 
treasons  made  or  declared  by  this  statute 
the  benefit  of  7  &  8  Will  3.  c.  3.  and 
7  Ann,  c.  21.,  except  in  cases  of  direct 
attempts  against  the  person  of  the  sove- 
reign. The  material  parts  of  the  section 
are  as  follows ; — 

"  Provided  that  all  persons '  accused,  indicted, 
or  prosecuted  for  any  offence  made  or  declared 
to  be  high  treason  by  this  Act,'  shall  be  entitled 
to  the  benefit  of  7  Will.  3.  c.  8.  and  7  Ann.  c.  2 1 ., 
'  save  and  except  in  cases  of  high  treason  in 
compassing  or  imagining  the  death  of  the 
sovereign,  •  where  the  overt  act  or  overt  acts  of 
such  treason  which  shall  be  alleged  in  the  in- 
dictment for  such  offence  shall  be  assassination 
or  killing  of '  the  sovereiini  or  '  any  direct  at- 
tempt against  the  life  of'  the  sovereign,  'or 
any  direct  attempt  against  the  person '  of  the 
sovereign,  whereby  his  life  may  be  endangered 
or  his  person  suffer  bodily  harm.'' 

The  whole  of  this  statute  of  57  Oeo,  3.  c.  6. 
must  apply  to  Ireland,  having  been  passed 
after  the  Union ;  the  doubts  expressed  in 
the  preamble  of  11  A  12  Viet,  c.  12.  on  this 
point  are  tmfounded.  At  any  rate,  s.  4 
applies  to  Ireland;  no  doubts  are  ex- 
pressed in  11  &  12  Vict  about  that. 

If  57  Geo,  3.  c.  6.  ss.  1  and  4  did  not  ex- 
tend to  Ireland,  they  were  extended  by 
11  &  12  Vict.  c.  12.  That  statute,  after 
reciting  the  provisions  of  36  Qeo.  3.  c.  7.  s.  1 
as  above,  and  that  such  provisions  were 
made  perpetual  by  57  Geo.  3.  c.  6.,  and 
that  doubts  existed  whether  such  pro- 
visions so  made  perpetual  extended  to  ire- 
land,  enacted — 

"  That  from  and  after  the  parsing  of  this  Act, 
the  provisious   of  the  86  Geo.  8.  c.  7.,  made 

(•)  32  St.  Tr.  579. 
ijti)  33  St.  Tr.  684. 


'  perpetual  by  the  57  Geo.  3.  c.  6.,  and  all  the 
i  provisions  of  the  last-mentioned  Act  in  relation 
thereto,  save  such  of  the  same  respectivdy  as 
relate  to  the  compassing,  imagining,  inventing, 
devising,  or  intending  death  or  deatruction,  or 
any  bodily  harm  tending  to  death  or  destruc- 
tion, maim  or  wounding,  imprisonment  or  re- 
straint of  the  person  of  the  heirs  and  suoceasors 
of  his  said  Majesty  King  George  the  3rd,  and 
the  expressing,  uttering,  or  declaring  of  such 
compassings,  imaginations,  inventions,  devices, 
or  intentions,  or  any  of  them,  shall  be,  and  the 
same  are,  hereby  repealed." 

The  second  section  enacted — 

''That  such  of  the  said  recited  provisions, 
made  perpetual  by  the  said  Act  of  the  57 
Geo.  3.  as  are  not  hereby  repealed,  shall  ex- 
tend to  and  be  in  force  in  that  part  of  the 
United  Kingdom  called  Ireland." 

This  statute  of  11  &  12  Vict,  leaves 
in  force  the  treason  of  compassing 
the  King's  death,  for  which  the  prisoner 
is  indicted  in  the  6th  count.  The 
crime  of  compassing  the  Queen's  death 
must  be  the  same  under  11  &  12 
Vict.  c.  12.  as  under  25  Edto.  3.  By  s.  2 
the  unrepealed  parts  of  57  Geo.  3.  are  ex- 
tended to  Ireland.  These  must  include 
s.  4,  giving  the  benefits  of  the  statute  of 
William  and  Ann6.  Otherwise  persons 
tried  in  Ireland  for  treason  under  11  A  12 
Vict.  c.  12.  would  not  be  entitled  to  a  copy 
of  the  indictment  at  all,  for  the  Irish  sta- 
tute of  5  Qeo.  3.  only  gives  it  in  indict- 
ments under  25  Edw,  3.  Further,  they 
would  be  liable  to  the  old  barbarous  pun- 
ishment of  treason,  for  in  57  Geo.  3.  o.  6. 
it  was  thought  necessary  to  insert  a  pro- 
vision, s.  6,  that  54  Geo.  8.  c.  146.,  altering 
the  punishment  in  high  treason,  should 
apply  to  judgments  under  that  statute. 
There  is  no  such  provision  in  11  &  12  Viet 
0.12. 

If  so,  the  trial  was  bad,  and  the  judg- 
ment must  be  arrested.  The  argument  is 
not  affected  by  the  fact  that  there  is  an 
Irish  Act,  5  Geo,  3.  c.  21.,  giving  prisoners 
indicted  for  treason  under  the  statute  of 
Ed/wa/rd  3.  a  copy  of  the  indictment  five 
days  before  the  trial ;  or  by  the  decision  in 
FroeVeia)  case;  for  in  that  case  the  in- 
dictment, &c.,  were  delivered  more  than 
ten  days  before  the  trial,  and  the  objection 
was  that  the  indictment  and  list  of  wit- 
nesses, &c.,  had  not  been  delivered  at  the 
same  time,  and  therefore  the  prisoner  had 
received  a  greater,  and  not,  as  here,  a  less 
advantage  than  the  statute  intended  for 
him. 

Then  the  objection  was  properly  put  on 
the  record  in  tne  form  of  a  plea.  It  was 
impossible  for  the  prisoner  to  take  the 
objection  at  an  earlier  period.  In  FroH'e 
case  the  judges  held  that  the  prisoner 


(a)  4  St.  Tr.  N.S.  85. 
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t  entitled  to  what  he  claimed,  bat  that 
hia  objection  was  too  late,  not  having  been 
taken  till  the  Attom&u-Oen&rdl  was  about 
to  open  the  case  for  the  prosecntion.  In 
oonseqnence  of  Ihe  tribunal  before  which 
the  case  was  argued  not  being  an  open 
Court,  where  the  judges  state  their 
opinions  and  their  reasons,  it  is  not  known 
at  what  period  of  the  proceedingt  it  was 
considered  that  the  objection  ought  to 
haye  been  taken.  That  question  must, 
therefore,  be  determined  by  the  ordinary 
rules  of  legal  analogy,  all  of  which  are  in 
farour  of  this  objection  bein^  made  by  a 
plea  in  abatement.  The  prisoner  could 
not  know  till  he  received  the  formal  inti- 
mation from  the  officer  of  the  Court  that 
the  grand  jury  had  found  a  true  bill 
against  him.  Foster,  in  his  "Grown 
Law  "  (a),  seems  to  point  out  the  proper 
time.  Speaking  of  the  Statute  7  Ann.  o.  21 ., 
he  says — 

•*  Though  the  Act  mentioneth  only  the  copy 
of  the  indictment,  yet  the  prisoner  oaght  to 
have  a  copy  of  the  caption  delivered  to  him 
with  the  indictment,  for  this  in  many  cases  is  as 
neoeasary  to  enable  him  to  conduct  himself  in 
pleading,  m  the  other.  This  is  now  the  con- 
stant practice.  Bat  if  the  prisoner  plesdeth 
witboat  a  copy  of  the  caption,  as  some  of  the 
atsassins  did,  he  is  too  late  to  make  that  objec- 
tion, or  indeed  any  other  objection  that  tumeth 
upon  a  defect  in  the  copy ;  for  by  pleading  he 
admitted  that  he  hath  had  a  copy  sufficient  for 
the  purposes  mtended  by  the  Act" 

It  is  clear  that  the  prisoner  could  not 
plead  till  the  arraignment,  and  therefore 
that  he  ought  not  to  defer  pleading  on 
this  matter  till  after  that  time. 

The  only  remaining  question  is,  whether 
the  prisoner  could  make  this  objection  the 
sabject  of  a  ulea  at  all.  It  is  submitliCd 
that  he  oould.  This  is  a  dilatory  and 
declinatory  plea,  which,  in  criminal  mat- 
ters, is  the  same  as  a  suspensatorv  plea  in 
civil  matters  (Bac.  Abr.  tit.  Pleas  and 
Pleading,  A  826).  It  is  not  a  plea  to  the 
merits,  nor  a  plea  in  bar,  which  would 
pat  an  end  to  tne  indictment ;  it  is  a  plea 
stating  that,  by  reason  of  something  which 
is  matter  of  law,  the  prisoner  is  not  bound 
to  answer  at  that  time. 

Cbamptoh,  J. :  What  judgment  do  you 
say  the  Court  ought  to  have  pronounced  P 

Fitzgerald:  A  remanet ;  Stephen  on 
Pleading.  App.  27,  p.  67n. 

The  old  practice  of  the  parol  demur- 
ring is  precisely  the  same  as  this  declin- 
atory plea.  A  plea  of  excommunication, 
nnder  the  old  layr,  was  of  the  same 
kind.  It  was  not  a  complete  bar  to  the 
proceeding,  but  suspended  it  till  letters  of 
absolution  had  been  obtained.    In  Lord 


(a)  Fost.  Or  .L.  2S9. 


8iowrlon  v.  Fierrepomt{a)  the  definition  of 
this  kind  of  plea  is  thus  given — 

*'A  plea  in  suspension  of  the  action  is  on^ 
which  shows  some  ground  for  not  proceeding  in 
the  suit  at  the  present  period,  and  prays  thai 
the  pleading  may  be  stayed  until  that  ground  be 
removed." 

In  Starhie  on  Criminal  Fleading,(5)  it  is 
said — 

"  The  prisoner  being  brought  to  the  bar  and 
arraigned,  either  stands  mate  or  confesses  the 
charge,  or  answers  in  one  of .  the  following 
ways  :  First,  by  a  plea  to  the  juriwliction ; 
secondly,  by  a  declinatory  plea ;  thirdly,  by  a 
plea  in  abatement  of  the  indictment  for  some 
defect  contained  in  it ;  fourthly,  by  demurrer ; 
fifthly,  by  a  plea  in  bar;  or,  sixthly,  by  the 
general  plea  that  he  is  not  guilty." 

In  civil  cases  matters  of  this  sort  are 
often  dealt  with  on  motion,  and  are  not 
put  on  the  record.  But  they  may  likewise 
be  the  subject  of  a  plea,  and  so  be  put  on 
record.  An  obiection  to  the  jury,  or  a 
challenge,  which  is  matter  of  law,  would 
properly,  under  the  old  law,  have  taken 
place  ore  ienus.  The  law  has  given  the 
prisoner  this  right ;  he  cannot  lawfully  be 
put  on  his  trial  without  having  the  benefit 
of.it;  and  he  may  claim  that  benefit  by 
plea  declinatory.  JRules  of  practice  can- 
not deprive  a  prisoner  of  this  right.  It  is 
not  because  tne  judges  of  a  Court  have 
absolute  jurisdiction  over  mere  matters  of 
practice  that  they  can  defeat  a  legal  ri^ht, 
by  treating  it  as  a  matter  of  practice. 
Thus,  they  could  not  by  any  rule  declara- 
tory of  practice,  say  that  a  trial  should 
take  place  not  before  twelve,  but  before 
six  or  any  smaller  number  of  jurymen. 
Mr.  Starkie  6ay8,(e) 

*'  Declinatory  pleas  were  of  two  kinds ;  first, 
the  plea  of  privilege  of  sanctuary,  claimed  under 
certain  restrictions,  protection  from  process, 
and  a  right  of  being  remanded  if  taken  against 
his  will,  without  being  compelled  to  answer  in 
any  Court  of  justice.  This  privilege  was 
abolished  in  the  reign  of  James  1." 

But,  while  it  lasted,  this  was  the  rule 
as  to  the  mode  of  enforcing  it.  The  same 
rule  must  apply  here. 

In  Brooks  v.  Hayne,{d)  an  action  for 
costs,  a  plea  that  the  defendant  had  not 
received  a  signed  bill  of  costs,  to  which 
he  was  entitled  by  statute,  was  held  good. 

This  plea  is  not  bad  as  being  pleaded 
to  the  whole  indictment,  whereas  it  is 
only  applicable  to  the  sixth  count,  which 
charges  the  offence  of  compassing  the 
death  of  the  Queen.    That  argument  is 


(a)  3  Lev.  206. 

(6)  Ch.  1,  p.  68,  1st  ed. ;  and  p.  47,  3rd  ed. 
vol.  1.  c.  19,  p.  810. 

(c)  Criminal  Pleading,  vol.  1.  c  l9,  p.  311. 

(d)  3  Salk.  19. 
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founded  on  a  fallacy.  The  plea  ie  not 
in^  bar  of  the  charge,  but  in  delay  of  the 
trial,  and  consequently  cannot  be  applied 
to  Bome  only  of  the  counts  of  the  indict- 
ment, but  is  in  delay  of  the  trial  of  all 
of  them. 

Fourthly,  prisoner  was  entitled  to  35 
peremptory  cnallenges.  The  word  "  trea- 
son" m  9  Oeo.  4.  c.  54.  s.  9  is  not  con- 
fined to  petit  treason. 

The  fifth  objection  is  that  which  relates 
to  the  form  of  the  aUoetUue,  The  words 
used  are  **  proceed  to  judgment  against 
him."  The  form  has  invariably  been 
"judgment  of  death,"  and  a  departure 
from  that  form  constitutes  error  in  the 
proceedings.  The  non-obseryance  of  this 
form  might  make  a  difi*ereuce  in  pleading 
a  pardon.  Suppose  the  Queen  had  issued 
a  pardon  to  all  persons  found  guilty  of 
treason,  and  sentenced  for  such  treason  at 
Olonmel.  The  record  here  would  not 
show  that  the  prisoner  was  within  the 
terms  of  that  pardon.  The  cases  of  Bex 
T.  Waleot^{a)  Bex  ▼.  Hampden,(h)  and  Bex 
T.  Oerrard,{c)  show  that  such  was  the 
form  in  ancient  times,  and  there  has  been 
nothing  to  authorize  a  departure  from 
those  precedents. 

Lynch,  for  the  Crown:  ^s  to  the  first 
objection,  to  say  there  is  a  want  of  juris- 
diction is  to  aver  against  the  record, 
which  states  that  the  judges  were  "ap- 
pointed." Jurisdiction  must  be  intended 
from  the  statement  in  the  caption. 
2  HawJc.  P.O.,  c.  25.  ss.  119, 123.  In  Bex 
▼.  Boyce,{d)  Hayes  and  Bice  v.  Beg,  in 
error,  (a)  and  Ooaarty  v.  Beg,  in  error  (/) 
the  same  form  or  caption  was  used. 

With  regard  to  the  second  objection, 
levying  war  against  the  King  is  treason, 
not  only  under  25  Edv>.  3.,  but  also  at 
common  law.  3  Inst.  9.  Hole  says,  2 
P.O.  189— 

*'  If  an  offence  were  high  treason  at  common 
law,  and  a  declarative  Act  of  Parliament 
declares  it  so,  as  the  Statute  of  25  Edw.  3.  de 
prodiioribuB,  the  indictmeDt  is  good  with  a 
conclusion  contra  formam  itatut,  or  without 
such  conclusion." 

Co  Lit.  1416.  The  common  law  of 
England  was  received  into  Ireland  in  the 
time  of  King  John.  Besides  the  natural 
construction  of  Poyning*t  Law,  is  to  make 
it  treason  to  levy  war  in  Ireland. 

As  to  the  third  objection,  the  prisoner 
was  not  entitled  to  the  benefit  of  the 

(a)  4  Mod.  895. 

(6)  1  Trem.P.C.  87.' 

(c)  1  Trem.  P.C.  88. 

(d)  4  Burr.  208e. 
(O  S  Cox  CO.  105. 
{/)  8  Cox  C.C.  806. 


statutes  of  WiUiam  and  Anne,  The 
36  Oeo.  3.,  passed  before  the  Union,  could 
not  extend  to  Ireland.  The  57  €ho.  3. 
merely  extended  and  made  perpetual 
certain  of  its  provisions.  When  a  tern* 
porary  Act  is  extended^  it  is  the  first 
Act  that  forms  the  enactment.  Dingley 
V.  MoorCyia)  Bex  v.  Morgan,{h)  Shipman 
V.  HenMe8i,(e)  Dwarris  on  Statutes,  2nd  ed., 
p.  628. 

The  Act  of  11  A  12  Vid.  c.  12.  s.  2 
onl^  extends  to  Ireland  "  the  recited  pro- 
visions "  of  36  Oeo.  3.  and  57  Oeo.  3.,  which 
are  left  unrepealed  by  s.  1.  8.  4.  of  57 
Oeo.  3.  is  not  one  of  the  recited  provisions. 
The  6th  count  of  the  indictment  is  not 
framed  under  57  Geo.  3.  or  11  A  12  VicL 
It  is  for  a  constructive  compassing  the 
King's  death,  under  25  Edw.  3. 

Further,  the  plea  praying  judgment 
"  that  he  be  not  now  compelled  to  answer 
the  indictment"  is  bad  for  tlncertaintj. 
By  the  plea  of  sanctuary  a  certain  judg- 
ment was  demanded — restoration  to  sanc- 
tuary.   This  is  a  plea  to  only  one  count. 

As  to  the  last  objection,  the  form  of 
alloeutus  is  sufficient.  Com.  Dig.  tit.  In- 
dictment, N.,  BeK  V.  Geatry,{d)  Bex  v. 
8peke,{e)  4  Bla.  Com.  375,  Sir  John  Per- 
rotfs  ca8e,(/)  Southampton* $  case.(^) 

Whiteeide  in  reply:  As  to  the  second 
objection,  there  is  no  treason  at  conunon 
law  in  consequence  of  the  obscurity  of 
the  law  and  the  decisions  upon  it.  4  JBla, 
Com.  75,  3  Inst.  21,  1  Hale,  P.C,  86. 
Poyning^e  Law  does  not  make  it  treason  ' 
to  levy  war  in  Ireland. 

Als  to  the  third  objection,  the  chaive 
of  compassing  the  Kmg's  death  in  the 
sixth  count  is  a  charge  affecting  the 
life  of  the  sovereig^n,  ana  is  consequently 
within  the  provisions  of  36  (Tea.  SL 
and  57  Oeo.  3.  extended  to  Ireland  by 
11  &  12  Vict.  c.  12.  Endangerinff  the 
government  and  levying  war  to  dewrone 
her  Majesty  and  subvert  the  constitution 
must  endanger  the  life  of  the  sovereign. 
These  Acts  must  be  interpreted  in  the 
same  way  as  25  Edw.  3.  In  these  statutes, 
too,  the  intent  is  the  crime,  the  overt 
act  is  only  the  means.  In  3  Inst.  6. 12, 
Lord  Ee8ex'8CBBe,(h)LoTd  Cobham*ecaBe,{^ 
Hardy* 8  caBe,{j)  it  is  laid  down  that  it  is 
an  overt  act  of  compassing  the  King's 
death  to  imprison  him  or  endeavonr  to 
overthrow  his  government. 


(a)  Cro.  EUi.  750. 
(6)  2  Str  1066. 
(c)  4  T  R.  109. 
(<0  1  Show.  182. 
(e)  8  Salk.  856. 
(/)  1  St  Tr.  1826. 
ig)  1  St.  Tr.  1866. 
(A)  I  St.  Tr.  1888. 

"Co  lBt.Tr.^26. 

(j)  24  St.  TV.  202,  224. 
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The  AUomey'€hner€U  in  reply:  As  to 
the  seoond  objection,  the  fair  effect  of 
P(^ing*8  Law  is  that  the  Acts  previously 
paased  in  England  are  to  have  the  same 
effect  as  if  passed  in  Ireland  for  Ireland. 
In  some  of  the  cases  concerning  the  Dnke 
of  Devon8hire*»  fisheries,  a  passage  in  a 
statute  mentioning  all  weirs  between  the 
Trent  aud  the  Medway  was  held  to  apoly 
to  Ireland.  10  Hen.  7.  o.  13.  is  a  logisia- 
tive  declaration  that  levying  war  in  Ireland 
is  treason. 

As  to  the  phrase  "compassing  the 
King's  death,"  its  true  oonstraction  in 
86  Oeo.  3.  and  67  Oeo,  3.  is  that  it  applies 
only  to  acts  against  the  person  of  the 
sovereign.  If  the  overt  acts  here  charged 
amounted  to  such  a  direct  attempt,  the 
case  would  come  within  39  &  40  Oeo,  3. 
c,  93.,  which  deprives  the  prisoner  of 
the  benefit  of  the  statutes  of  William  and 
Anne  in  such  cases.  Section  4  of  67  Geo.  3. 
does  not  apply  at  all  to  direct  attempts 
against  the  person  of  the  sovereign  ;  nor 
does  it  regulate  the  method  of  trials  for 
treason  in  Ireland,  which  is  to  be  found 
in  5  Oeo.  3.  c.  21.  and  1  Oeo.  4.  c.  24. 
The  passing  of  the  latter  statute  is  a  legis- 
lative declaration  that  the  57  Oeo.  3.  s.  4 
had  not  extended  the  statutes  of  WiUiam 
and  Anne  to  Ireland.  11  &  12  Viet,  c  12. 
expressly  extends  certain  provision^i  of 
the  former  statute  to  Ireland;  it  is  a 
necessary  inference  that  the  other  por- 
tions were  not  extended.   <Ju/r  adv.  vtdt. 

On  the  23rd  and  24th  of  November, 
BuU,  Q.C.,  Napier,  Q.O.,  and  Sir  Colman 
O'Loghlen  were  respectively  heard  for  P. 
O'Lonohve,  T.  B.  M'Mawus,  and  T.  F. 
Meagher^  who  had  been  convicted  at  the 
same  commission,  and  brought  similar 
wrils  of  error.  The  following  additional 
authorities  were  cited. 

Upon  the  [form  of  the  caption:  Beg. 
V.  0*OonneU,  per  CrampUm,  J.,(a) ; 
Falher^^  ca8e(6) ;  2  Gahbetfe  Or.  h, 
139,  339;  7  Ediff.  3.,  8  Oeo.  1.  c.  6.; 
8  JToZe  P.O.  167;  Bex  v.  Feamley(c)', 
Br.  Abr.  tit.  Return  Plac.  66 ;  1  BuUir. 
105;  Foet.  0.  L.  4;  Hardy's  case((i) ; 
(fCoigley's  ca8e(e);  ThieOewood'e  cskB^if)  \ 
Froife  case,  Ourney's  Bep.  Trials,  per 
PaU,  201 ;  3  Edw.  2.  c.  5. ;  13  Edw.  1. 
c.  30.;  Bex  v.  Hineheyig) ;  Conway  v. 
Beg.{h) ;  Meehan*8  case  (unreported) ;  Bex 
V,  AMneonii). 


(a)  Armst  &  Trev.  Eep.  59. 

(6)  1  Sftund.  248a ;  1  T.K.  320. 

(c)  1  T.B.  316. 

(40  24  St.  Tr.  224. 

(e)  26  St.  Tr.  1208. 

(/)  33  St.  Tr.  <«96 

(o)  Battj  609. 

(X)  1  Cox  C.C.  210 ;  7  Ir.  L.R.  149. 

CO  4  Esst,  I75n. 


In  support  of  the  argument  that  levying 
war  against  the  Queen  in  Ireland  was  not 
treason :  Poyning*8  Act,  10  Hen.  7.  c.  22. ; 
25  Edw.  3. ;  1  SJk.  324 ;  1  Saunders,  121a ; 
Whyle  V.  Bo8e(a) ;  Battershy  v.  Kirk{b) ;  Sir 
John  Davies*  Discoveiy ;  OcAbettv.  Clancey{c) 
(per  Sir  Michael  O'Loghlen),  M.B.;  IHale, 
P.O.  155. 

As  to  the  benefits  of  7  &  8  WUl  3.  and 
7  Ann.  c.21. :  Thistlewood's  ca8e(e) ;  1  Hale, 
P.O.  108, 130, 266. 322 ;  7  Rep.  106  ;  Story's 
case((2) ;  6th  Kep.  of  Orim.  Law  Oommis- 
sioners;  Oo.  Lit.  1416;  Wright  v.  Ifw- 
phy(e) ;  BusaeU  v.  Ledeamtf) ;  Edwards  v. 
Bvfhop  of  Exeterig) ;  11  &  12  Viet.  c.  12. ; 
57  Oeo.  3.  c.  6. ;  36  Oeo.  3.  c.  7. ;  Twyn's 
case(A) ;  5  &  6  WiU.  4.  (Apportionment 
Act);  Dvngley  v.  MooTe(i)\  Bae.  Abr., 
Stat.  1,  322;  6  Oeo.  4.  c.  50.  s.  21. 

As  to  form  of  plea :  Conway  and  Lynch 
V.  Beg.,  per  Perrint  J.{j) ;  Mume's  6om, 
on  the  Law,  247-8;  Alison's  Oriminal 
Law  of  Scotland,  322  ;  Lilly's  Prac.  Beg. 
tit.  Oyer  of  Deed;  LongueviUe  v.  In- 
habitants of  Thistleworthik);  3  Ja.  1.: 
Anonymotu\l} ;  Lane  v.  Olenny(fn) ;  1  Ghitty 
on  PI.  372 ;  1  Saunders,  9  note  6 ;  2  Hawk. 
P.O.  c.  32;  Hays's  O.  L.  tit.  Trial; 
Godson  V.  Oood(n) ;  Bex  v.  Shakespeare{o) ; 
Bex  V.  Westby  (p) ;  Ire  Bret  v.  Papilion{q) ; 
Beg.  V.  Mitcht!l.{r) 

On  the  challenge:  10  &  11  Gar.  1.; 
9  Oeo.  4.  54. 

As  to  the  alloeutus :  Bex  v.  Oarside(s) ; 
Oom.  Dig.  Indictment,  N. ;  Anon{t)', 
Rex  V.  Waleotiu);  Co.'s  Entries,  361; 
I  Trem.  P.O.  280,  311 ;  1  LUly's  Entries, 
241;  Or.  Oirc.  Oom.  29;  4  Bla.  Oom. 
App.  3;  4  ChUty  Or.  L.  391  ;  2  Hale, 
P.O.  55 ;  PerrotCs  case(v) ;  Frost's  ca8e(w) ; 
3    Mod.    117,    170;     The    Duchess    of 


(a)  2  Galo  &  Davison,  812. 

(6)  8  Scott,  11. 

(c)  88  St.  Tr.  681. 

{d)  8  Dyer  298b. 

(e)  Jebb.  &  &  53. 

(/)  14  M.  &  W.  574. 

ig)  7  Scott,  652. 

(A)  6  St.  Tr.  658. 

(0  Oro.  Eliz.  750. 

(;)  1  Cox  C.C.  210;  7  If.  L.R.  149. 

(A)  2  Ld.  Raymd.  969 ;  6  Mod.  27. 

(0  SSalk.  119. 

(m)  7  A.  &  £.  88. 

(n)  6  Taun.  587. 

(o)  10  East,  88. 

Cp)  10  East,  85n. 

{q)  4  East,  5o2. 

(r)  6  St.  Tr.  N.  S.  599  ;  8  Cox  C.C.  98, 

(y)  4  N.  &  M.  83. 

(0  8  Mod.  265. 

(«)  1  Salk.871 

(r)  1  St.  Tr.  1826. 

(w;  4  ST.  Tr,  N.  S.  85. 
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KingMton*8  CMe{a) ;  The  Duke  of  Norfolk's 
case (6) ;  BIuiU*b  ca8e.(c) 

The  Attorney- Oeneraly  in  reply,  cited 
upon  the  question  of  the  caption:  Vin, 
Abr.  tit.  Error,  654,  a>.  H.  9 ;  2  Hawk,  P.O. 
235 ;  Beg.  v.  King.(d) 

Upon  the  error  assigned  upon  the  over- 
ruling the  plea:  6  Geo^  1.  c.  51,;  DwarrU 
on  Stat.  503-4. 


January  16, 1849. 

Judgment. 

Blackburks,  L.G.J. :  In  tl*ese  several 
oases  Writs  of  Error  have  been  brought 
to  reverse  the  judgments  and  convictions 
for  High  Treason  pronounced  at  a  special 
sessions  under  a  Commission  of  Over  and 
Terminer  and  Gaol  Delivery  for  the 
county  of  Tipperary,  The  errors  as* 
signed,  and  which  have  been  argued,  are 
the  same  in  all,  and  I  shall  consider  them 
in  the  order  in  which  they  have  been 
argued  at  the  bar. 

The  first  is  to  the  caption  of  the  indict* 
ment,  that  it  does  not  show  with  suffici- 
ent certainty  that  the  commissioners  of 
oyer  and  terminer  and  gaol  deliverr,  be- 
fore whom  the  convictions  were  had,  had 
authority  to  hold  the  special  sessions. 
The  caption  states  that  at  a  snecial  ses- 
sions 01  oyer  and  terminer  ana  gaol  de- 
liveiT'  beforo  the  two  Chief  Justices  and 
Mr.  Justice  Moore,  "nomincUed  and  ap- 
pointed'* to  hear  and  determine,  and  from 
time  to  time,  as  need  should  be,  to  de- 
liver the  gaols  by  virtue  of  a  commission 
under  the  great  seal  of  Ireland,  directed 
to  them  and  others,  it  was  found  and  pre- 
sented, Ac.  It  is  contended  that  this  repre- 
sents the  commission  as  conferring  a  joint 
authonty  on  the  three  judges  named,  and 
others.  If  this  were  so,  the  objection 
would  be  well  founded ;  but  I  think  this 
is  not  the  import  of  the  caption.  It  con- 
tains two  averments,  each  iadependent  of, 
and  distinct  from,  the  other :  one,  that 
the  three  judges  were  nominated  and  ap- 
pointed to  hear  and  determine  ;  the  other, 
that  the  commission  whereby  they  were 
so  appointed  was  directed  to  them  and  to 
others.  Each  of  these  averments  refers  to 
a  diflferent  matter :  one,  the  direction  and 
address  to  all  the  commissioners:  the 
other,  to  the  operative  part  of  the  instru- 
ment: so  distinct  are  these  from  each 
other,  that  the  address  contains  not  the 
least  intimation  of  the  contents  of  the 
patent,  or  of  the  authority  it  confers.  Both 
of  these  being  matter  of  record  cannot  be 

(a)  20  St.  Tr.  625. 
(6)  1  St.Tr.  1031. 
(c)  lb,  1446. 
(^d)  7  Mod.  15U 


averred  against,  and  must  be  taken  to  be 
true;  nor  is  there  any  reason  why  they 
should  not  be  both,  in  fact,  true.  A  com- 
mission may  be  directed  to  many,  and 
authorize  them  to  f  ul61  its  duties  severally 
as  well  as  jointly. 

The  arguments  for  the  plaintiffs  in  error 
assume  that,  because  the  commission  was 
directed  to  others  besides  the  three  who 
acted,  the  statement,  that  those  three 
were  nominated  and  appointed,  is  neces- 
sarily falsified.  But  there  is  no  contra- 
diction between  themj  and  it  would  be 
against  all  right  and  reason  that  one 
should  be  used  to  disprove  the  other,  both 
standing  on  the  same  authority,  and  being, 
therefore,  entitled  to  the  same  credit.  Nor 
are  the  consequences  of  the  assumption  we 
are  required  to  make  to  be  lightly  re- 
garded ;  they  are  no  less  than  tibie  incul- 
pation of  the  officer  in  making  a  false 
entry,  and  of  the  judges  in  the  ille^^al 
usurpation  and  exercise  of  the  authonty 
of  this  commission.  There  is  no  authori^ 
to  warrant  such  an  assumption;  and  it 
appears  to  conflict  with  the  rule  of  law,  in 
favour  of  judicial  and  official  acts,  omnia 
presumuntw  rite  esse  oeia— a  rule  which 
might  very  reasonably  be  applied  in  the 
present  case  if  it  were  necessary  (which  it 
IS  not)  to  maintain  the  proceedings  of  the 
High  Court,  which  is  contended  to  hare 
inquired  and  decided  without  jurisdiction. 

English  precedents  have  been  referred 
to,  to  show  that  the  caption  in  the  present 
case  deviates  from  them  in  form.  Now, 
we  must  remember,  that  the  caption  is  the 
minute  or  record  of  the  Gierk  of  the 
Crown  of  the  proceeding^  in  court,  and  of 
the  commission  which  is  delivered  to  him 
by  the  particular  judges,  to  whom  it  is 
issued  by  the  Crown  to  be  executed,  and 
is  then  read  by  him  in  open  court.  As  the 
contents  of  such  commissions  may  vary  in 
a  vast  variety  of  particulars,  so  must  the 
forms  of  the  captions.  The  precedents  of 
commissions  in  England  show  that  they 
differ  from  the  forms  of  commissions  in 
Ireland.  We  have  judicial  knowledge 
that  the  commissions  for  the  circuits  here 
are  joint  and  several,  and  may  be  executed 
by  one,  two,  or  more  judges.  I  have  had 
a  search  made  for  the  forms  of  commis- 
sions in  the  Hanaper  Office,  and  except  in 
commissions  for  counties  of  cities  and 
towns,  in  which,  as  is  general  in  English 
oommiBsions,  there  is  a  quorum  clause,  all 
commissions  of  oyer  and  terminer  and 
g^ol  deliver V,  whether  general  or  special, 
are  joint  ana  several,  and  authorize  their 
execution,  by  one,  two,  or  more  of  the 
judges  named  in  them.  I  have  also  had 
a  search  made  for  the  captions  of  indict- 
ments in  this  court  returned  on  writs  of 
error  and  certiorari;  and,  although  in  a 
great  many  cases  the  ground  of  objection 
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that  ia  assigned  to  the  present  case  does 
not  exist,  yet  there  are  sixteen  precedents 
in  the  form  of  that  before  us  m  the  Cdr- 
Horari  retnms,  and  within  a  very  short 
time ;  eight  exactly  similar  captions  of 
indictments  areretamed  on  writs  of  error, 
and  in  none  of  those  was  the  matter  of  this 
objection  ever  alleged  to  be  error. 

It  is,  therefore,  very  obvious  from  the 
precedents  of  commissions  in  use  in  Ire- 
land, that  a  commission  in  the  ordinary 
form  would  be  truly  described  and  re- 
corded, if  it  were  stated  to  be  a  commis- 
sion directed  to  three  and  others,  whereby 
three  were  nominaced  and  appointed  to 
execute  it.  It  is  not  improbable  that  the 
present  form  was  adopted  to  suit  that  of 
the  commission ;  and  for  these  reasons  I 
think  these  captions  are  not  erroneous. 

As  I  am  the  legal  depository  of  this 
oommission,  I  think  it  is  not  impossible 
that,  if  I  were  silent  as  to  its  contents,  it 
might  be  erroneously  supposed  that  this 
caption  is  upheld  by  reasoning  and  argu- 
ments which  the  production  of  the  com- 
mission would  refute.  I  think  it  right  to 
say,  that  any  one,  two,  or  more  of  the 
judges  are  expressly  authorised  to  execute 
it ;  and  there  b  no  foundation,  in  fact,  for 
the  objection,  that  the  Court  below  had 
not  jurisdiction. 

The  second  objection  is,  that  it  is  not, 
and  never  was,  hi^h  treason  to  levy  war 
against  the  Sovereign  of  these  realms  in 
Ireland.  As  I  entirely  dissent  from  the 
position  and  grounds  on  which  that  is 
rested,  and  think  ic  is  important,  and 
mean  to  state  my  reasons  for  doing  so,  I 
shall  not  dwell  on  the  answers  suggested 
by  the  numerous  precedents  of  indict- 
ments in  Ireland  on  which  convictions 
have  been  had,  and  which  contain  counts 
for  levying  war ;  nor  shall  I  do  more  than 
express  my  concurrence  in  the  position 
that  this  was  treason  by  the  common  law, 
of  which  the  25th  of  Edw,  3.  was  only 
declaratory. 

I  come,  therefore,  at  once  to  consider  the 
proposition,  whether  the  25th  of  Eduj,  3. 
became  the  law  in  Ireland  by  10  Hen.  7., 
e.  22.,  called  Foyning's  Act.  It  is  admitted 
that  Poyning*8  Act  made  the  25th  of 
Sdw,  3.  law  in  Ireland,  with  respect  to 
compassing  the  death  of  the  Sovereign ; 
but  it  is  denied  that  it  made  the  offence 
of  levyinjf  war  treason  in  Ireland,  be- 
cause, it  IS  said,  we  must  read  Poyning*8 
Act  as  if  it  contained  the  words  **his 
realm,"  and  used  them  in  the  same 
sense  as  they  were  used  in  the  statute  of 
J^^iMircI—that  is,  as  meaning  England, 
then  the  only  realm  of  the  STin^.  If  we 
yield  to  this  argument,  Poynmg'a  Act 
most  be  understood  and  read  to  enact 
that  it    shall  be   treason    to   levy  war 


against  the  King  in  his  realm— that  is,  in 
^Lgland — which  would  be  utterly  nugatory 
and  absurd.  What  could  be  the  use  or  mean- 
ing of  enacting,  by  an  Irish  statute,  that 
that  was,  or  should  be,  treason  in  England, 
which  was,  and  had  been  always  so  by  the 
common  law,  or,  at  all  events,  from  the 
reign  of  Edward  3.  P  The  Irish  Parlia- 
ment had  no  rieht  to  declare  or  to 
enact  what  should  be  law  in  England. 
But  if  we  must  read  Poyn%ng*8  Act  as  if 
it  used  the  very  words  "his  realm,"  and 
if  they  cannot,  without  leading  to  the  most 
absara  consequences,  be  understood  to 
mean  England,  I  can  see  no  reason  why 
they  should  not  be  held  to  mean  Ireland 
as  the  King's  realm  or  tenitory,  over 
which  he  exercised  sovereign  authority  by 
any  style  or  title,  and  for  which  it  was  in 
the  power  of  the  Irish  Parliament  to 
legislate. 

That  this  is  the  effect  uf  Poyning'e  Act, 
is  established  by  the  authority  referred  to 
in  the  course  of  the  argument  by  my 
Brother  Perrin,  Go.  Lit.  141,  (.  That 
states  that  Poyning*8  Act  enscted,  that 
all  the  statutes  made  in  the  realm  of 
England  before  that  time,  should  be  in 
force  and  put  in  use  in  this  realm  of  Ire- 
land. And  to  the  same  effect  is  the 
passage  in  1  Hale,  P.O.  147,  which  refers 
to  25  Edto,  3.  as  one  of  the  affirmative  acts 
which  were  introduced  into  Ireland  and 
made  it  treason  to  levy  war  therein.  That 
this  is  the  true  meaning  and  effect  of 
Poyning's  Act  will  be  so  obvious  as  to 
preclude  all  doubt  on  simply  referring  to 
Its  language.    After  reciting  that — 

''  Tliere  are  divers  good  and  profitable  Btatntes 
made  in  the  realm  of  England,  whereby  the  said 
realm  is  ordered  and  brought  to  great  prosperity, 
and  by  all  likelihood  so  will  this  land  if  the  said 
statutes  were  used  and  executed  in  the  same,  it 
is  enacted,  That  all  statutes  of  late  made  within 
the  said  realm,  concerning  and  belonging  to  the 
public  weal,  shall,  firom  henceforth,  be  deemed 
good  and  effectual  in  the  law  ;  and  over  that,  be 
accepted,  used,  and  executed  in  this  land  of 
Ireland  in  all  points  and  at  all  times,  according 
to  the  tenor  and  effect  of  the  same,  and  over 
that  by  authority  aforesaid,  that  they,  and  every 
of  tliem,  be  authorized,  proved,  and  confirmed 
in  this  land." 

The  mere  perusal  of  this  langua^  makes 
it  impossible  to  doubt  that  it  was  mtended 
that  the  same  offence  which  would  be 
treason  in  England  should  be  treason  if 
committed  in  Ireland.  But  if  any  doubt 
still  remained  on  the  subject,  it  would  be 
removed  by  5  Geo.  3.  c.  21.,  the  Irish 
statute,  which  enacts,  that  any  person 
indicted  in  Ireland,  under  25  Edw.  3. 
shall  have  a  copy  of  the  indictment,  and 
counsel  assigned  to  defend  him.  This  re* 
cognizes  and  acts  on  the  liability  of  a 
party  to  be  indicted  in  Ireland  for  any  of 
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the  offences  which,  committed  here,  are 
declared  to  be  treason  by  that  Act,  and  of 
course  includes  the  levying  of  war  against 
the  Qaeen.  For  these  reasons,  I  think 
that  the  second  cause  of  error  is  utterly 
insupportable. 

The  next  cause  of  error  is  the  disallow- 
ance of  the  pleas,  averring  that  the  copy  of 
the  indictment  and  lists  of  witnesses  and 
jurors  were  not  delivered  ten  days  before 
trial  pursuant  to  7  Ann.  c.  21. 

Amongst  other  objections,  the  Grown 
has  strongly  insisted,  that  this  was  ground 
of  motion,  not  of  plea.  If  we  should 
decide,  that  for  that  reason  only,  or  for 
any  matter  of  form,  the  pleas  were 
invalid,  the  judges  who  presided  below, 
and  who  refused  the  application  by  motion 
to  postpone  the  trials,  would  undoubtedly 
adopt  a  course,  by  which  the  consequences 
of  their  mistake  would  be  obviated.  So 
that  I  feel  myself  bound  to  consider  what 
are  the  real  merits  of  the  case  made  by  the 
plbas ;  that  is,  were  the  prisoners  entitled 
to  be  served  with  copies  of  the  indict- 
ments, and  lists  of  the  witnesses  and  panel, 
ten  days  before  they  were  called  upon  to 
plead  P  or  as  two  of  the  pleas  put  it,  to  the 
benefits  given  to  norsons  charged  with 
treason  by  the  English  Act  of  the  7  Ann, 
0.  21.P 

The  counsel  for  the  plaintiffs  in  error 
contend  they  are  so  entitled  by  the  4th 
section  of  the  Act  of  57  Geo.  3.  c.  6.  This 
Act  of  the  Imperial  Legislature,  they 
argue,  is  unrepealed  and  in  force  in  Ire- 
land. On  the  part  of  the  Grown  it  is 
insisted,  that  this  section  of  that  Act  did 
not,  and  does  not,  extend  to  Ireland.  The 
counsel  for  the  plaintiffs  in  error,  in  the 
seoond  place  contend,  that  even  though 
this  section  of  the  Act  of  57  Oeo.  3.  did 
not  originally  extend  to  Ireland,  vet  that 
by  the  Act  of  11 9c  12  Viet  c.  12.  it  has  now 
become  the  law  of  Ireland.  This  is  con- 
troverted by  the  coansel  for  the  Grown 
who  also  insist,  that,  were  the  effect  of 
11  &  12  Vict,  such  as  it  is  contended  to  be, 
the  present  indictments  are  not  so  framed, 
as  that  the  plaintiffs  in  error  can  take  any 
benefit  from  it.  These  are  the  three  dis- 
tinct propositions  which  I  now  proceed  to 
consioer. 

In  considering  these  important  questions 
it  is  necessa^  to  refer  to  the  state  of  the 
law  both  in  England  and  in  Ireland  when 
these  different  statutes  were  passed.  The 
Act  of  the  25  Edw.  3.  amongst  other 
things  declared  it  to  be  treason  to  com- 
pass the  death  of  the  Sovereign.  The 
actual  death  of  the  Sovereign,  in  the 
literal  sense  of  the  word,  is,  and  was 
always,  held  to  bo  what  the  statute  meant ;  | 
but  in  administering  this  law  it  was  , 
always    held  to   include,    not    only    an  j 


attempt  meditated  directly  against  the 
person,  but  designs  to  subvert  the  autho- 
rity and  power  of  the  Monarch,  the  acoom- 
Elishment  of  which  would  naturally  put 
is  life  in  peril.  Both  were  equally  de> 
signs  against  the  person,  and  equally  trea- 
son. The  English  Act  of  7  ft  8  Wiil  3. 
c.  3.  made  it  necessary  in  cases  of  treason 
to  prove  the  overt  act  or  acts  by  two 
witnesses,  and  entitled  the  party  charged 
to  a  copy  of  the  indictment  five  days  before 
trial,  and  to  have  counsel  assigned  to  him 
for  his  defence.  The  English  statute  of 
7  Anne  0. 21.  entitled  persons  so  charged  to 
a  copy  of  the  indictment,  and  a  list  of  the 
names  of  witnesses  and  jurors,  ten  days 
before  trial.  This  latter  Act  was  not 
followed  by  auv  Act  of  the  Irish  Parlia- 
ment. The  only  Act  passed  in  Ireland 
before  the  Union  on  this  subject  was  the 
5  Oeo.  3.  o.  21. ;  this  was  an  Act  for  the 
better  regulating  trials  in  oases  of  high 
treason  under  the  25  Edw,  3.,  and  entitled 
every  person  so  charged  to  a  copy  of  the 
indictment  five  days  before  trial,  and  to 
have  counsel  assigned. 

The  next  statute  is  the  English  statute 
of  36  Oeo.  3.  c.  7.,  entitled— 

**  An  Act  for  the  anfetj  and  presenratioa  of 
his  M^jesty'H  person  and  gnyemment  against 
treajionahle  and  seditious  practices  and  at- 
ttimpU." 

The  provisions  of  the  Ist  section  of  this 
Act  must  hereafter  be  particularly  re- 
ferred to;  I  shall  only  observe  here, 
that  they  were  as  to  some  treasons 
declaratory,  and  as  to  others  enacting; 
that  the  treasons  it  deals  with  appear 
to  be  divisible  into  two  distinct  cianoos 
—one  relating  to  treasonable  attempts 
as  against  the  person  of  King  Oeorge  3. 
or  of  his  heirs,  the  other  to  treason- 
able practices  and  attempts  against  his 
government;  that  the  Act  was  temper* 
ary— to  continue  for  the  life  of  his  then 
Maiesty,  and  until  the  end  of  the  session 
of  Parliament  next  after  his  demise ;  and, 
lastly,  that  although  the  offences  thereby 
made  treason  will  have  that  chMttcter, 
whether  committed  within  the  realm  or 
without,  yet  the  persons  charged  witib 
them  were  triable  only  by  courts  of  com- 
petent jurisdiction  in  Enghuid.  The  5th 
section  provided,  that  every  person  who 
should  be  indicted  for  any  offence  made 
or  declared  to  be  treason  by  that  Act 
should  be  entitled  to  the  benefits  of  the 
Acts  of  King  WiUiam  and  Queen  Anne. 
This  enactment,  so  far  as  it  related  to  per* 
sons  charged  with  »  treason  as  to  which 
the  Act  was  declaratory  would  seem  to 
have  been  unnecessary,  for  the  Acts  of 
Kin^  WiUiam  and  Queen  Anne  were,  and 
continued,  in  full  force.  But  this  Act  made 
the  course  of  proceeding  in  England  in 
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All  oases  of  treason  precisely  uniform,  and 
put  all  persons  charged  with  offences  made 
treason  hj  this  Act  npon  the  same  footing 
as  persons  indicted  nnder  25  Edw,  8. 
Soon  after  the  passing  of  this  Act,  the 
English  Parliament  found  it  necessary  to 
depriye  of  the  benefits  of  the  Acts  of  King 
WiUiam  and  Queen  Anne,  persons  who 
should  compass  the  death  of  the  then  King, 
and  commit  an  overt  act  of  direct  violence 
aninst  his  person ;  and,  accordingly,  the 
^  A  40  Geo.  3.  c.  93.,  enacted,  that  when 
the  overt  acts  were  assassination  or  direct 
attempts  against  the  life  or  person  of  the 
Sovereign,  the  person  charged  should  be 
tried  as  in  cases  of  murder. 

Such  in  England  was  the  law  under 
these  temporary  Acts  at  the  time  when  the 
57  Oeo,  S,  c.  6.  was  passed ;  it  is  entitled — 

**  An  Aet  to  make  perpetual  certain  parts  of 
the  Aet  of  the  86  Geo.  3.,  and  for  the  safety  and 
pteservmtion  of  his  Boyal  Highness  the  Prince 
Begent  against  treasonable  and  seditious  prac- 
tices and  attempts." 

The  1st  section  recites  the  Ist  section  of 
36  Oeo.  3.,  and  that  it  is  necessary  and  ex- 
pedient that  such  of  the  provisions  of  the 
said  Act  as  would  expire  at  the  end  of  the 
session  of  Parliament  next  after  the  de- 
mise of  the  Crown,  should  be  farther  con- 
tinued and  made  perpetual ;  and  it  enacts, 
that  all  the  recited  provisions  which  relate 
to  the  heirs  and  successors  of  his  MiMcsty, 
the  Sovereign  of  these  realms,  should  all 
be,  and  the  same  are  thereby  made  per- 

?staal.  The  2nd  section  extends  to  the 
rinee  Eegeni  the  same  protection  which 
36  Oeo.  3.  enacts  in  relation  to  the  then 
Sovereiffn,  making  it  treason  to  compass 
bis  death ;  and  the  3rd  extends  the  provi- 
sions of  the  39  &  40  Geo.  3.  to  the  case  of 
direct  attempts  against  the  EegenCa  per- 
son. The  4th  section  enacts,  that  any 
person  who  shall  at  any  time  be  accused, 
indicted,  or  prosecuted,  for  any  offence 
made  or  declared  to  be  high  treason  by 
this  Act,  shall  be  entitled  to  the  benefit  of 
the  Acts  of  King  WHliam  and  Queen  Anne, 
save  in  oases  of  high  treason  in  compass- 
ing the  death  of  any  heir  or  successor  of 
his  Majesty,  or  the  death  of  the  Frinee 
Regenty  where  the  overt  act  alleged  shall 
be  assassination  or  any  direct  attempt 
i^^atnst  the  life  or  person.  This  section 
m  a  repetition  of  the  5th  section  of  the 
86  Oeo*  3.,  but  it  excludes  from  its  opera- 
tion the  oases  of  treason  specified  in  the 
99  &  40  Geo.  3. ,  without  however  providing, 
as  that  Act  did,  that  they  should  be  tried 
as  oases  of  mnrder.  It  is  perfectly  ob- 
▼iouB  that  this,  the  4th  section  of  57  Cfeo.  3., 
had  reference  to  persons  who  might  be  in- 
dicted when  ana  after  the  operation  of 
the  1st  section  should  commence,  that  is, 
at  the  end  of  the  session  of  Parliament 
nest  after  the  demise  of  King  George  3. 


(i.)  The  first  question  therefore  is,  could 
an  indictment  after  that  time  be  main- 
tained in  Ireland  for  any  of  the  offences 
made  treason  by  the  57  Geo.  3.P  It  is 
contended  that  Ireland  is  included,  be- 
cause it  is  not  excluded  in  express  terms. 
The  rule  of  construction  on  which  this 
argument  rests  must  obviously  be  under- 
stood with  a  great  deal  of  qualification. 
However  general  the  words  of  the  Act  may 
be,  the  object  and  nature  of  these  enact- 
ments may  make  it  necessary  to  read  and 
construe  them  in  a  restricted  sense,  and 
to  hold  that  they  could  not  have  been 
intended  to  operate  according  to  their 
very  letter.  Whatever  be  the  value  of  the 
argument  from  the  omission  of  the  words 
of  express  exclusion,  it  is  certain  that  the 
statute  does  not  contain  any  indication  of 
an  intention  so  to  extend  it,  or  to  extend 
it  so  as  to  include  any  subject  or  confer 
any  power  which  the  86  Geo.  3.  would  not 
have  included  or  conferred,  had  it  been  per- 
petual ah  initio.  The  title,  the  preamble, 
the  recital  of  all  the  English  Acts  have  all 
one  single,  common,  and  I  think  exclusive 
object — namely,  to  continue  and  per- 
petuate die  recited  provisions  of  the  Eng- 
lish statute.  That  object  is  strictly  and 
simply  executed  in  terms  which  show  that 
there  was  no  second  or  ulterior  purpose. 
Indeed,  I  cannot  reconcile  the  plain  mean- 
iug  of  the  words  **  continue  and  perpe- 
tuate '*  with  any  other  idea  or  intention, 
than  that  the  law  as  it  was  should  so  con- 
tinue after  the  time  limited  for  its  dura- 
tion, from  which  time  its  duration  was  to 
be  enlarged  and  it  was  to  become  per- 
petual. Not  only  is  any  other  intention 
at  variance  with  the  proper  and  common 
sense  of  the  words  used,  but  it  is  estab- 
lished by  authority  that  the  mere  con- 
tinuation of  an  Act  leaves  unaltered  the 
meaning  and  effect  of  its  terms.  Lord 
Hardvneke  says,  in  the  case  of  Bex  v. 
Morgan  (a) — 

**  When  an  Act  is  continued,  every  one  is  estopped 
from  saying  that  it  is  not  in  force." 

And  in  Lingley  v.  Moore,{h)  it  was  held 
that,  when  an  Act  which  created  an  ofience 
was  made  perpetual  without  any  new 
addition  or  alteration,  the  offence  may 
well  be  supposed  against  the  form  of  the 
first  statute,  for  that  is  made  to  continue. 
This  is  the  very  case  before  us,  for  not  the 
least  addition  or  alteration  is  made  in  the 
nature  or  character  of  the  offences  recited 
and  continued. 

But  suppose  it  possible  (which  I  confess 
I  do  not)  to  doubt  the  meaning  of  this 
section,  can  we  ascribe  to  it  the  object 
contended  for,  that  of  making  all  these 


(tf)  2  Str.,  1066. 
(6)  Cro.  Elis.  750. 
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offences    treason    in    Ireland       „ 
by  the  legal  tribunals  of  Ireland,   and 
assimilating    the    proceedings    here    to 
those  which  are  established  by  the  English 
statutes  of  King  William  and  Queen  Anne  ? 
We  must  keep  in  mind  that  the  Act  of  the 
36  Oeo.  3.  was  not  to  expire  until  the  end 
of  the   session   of  Parliament  next  after 
the  death  of  King  Oeorge  3.     Until  that 
time  the  57  Geo.  3.,  extending  it,  Qould 
have  no  immediate,  present,  or  practical 
effect  in  England.     Was  it  then  to  have 
immediate  effect  in  Ireland?    There  is 
nothing    in    the     Act    to    warrant    that 
position.     If,  then,  it  was  to  commence 
in    both    conntries    at    the    same    time, 
that  is,  at  the  end  of  the  session  of  Par- 
liament next  after  the  demise  of  King 
George  3.,  that  postponement  is  utterly 
inconsistent  with  the  alleged  intention  to 
assimilate  the  law  and  practice  of  the  two 
countries;    in  the  meantime  they  would 
remain  as  dissimilar  as  they  had  always 
been.     Indeed,  if  any  such  an  assimila- 
tion was  intended,  I  cannot  conceive  any 
rational  object  of  deferring  it  for  such  a 
period.    But,  not  only  would  the  assimila- 
tion be  future  and  reversionary,  but  at  the 
ittmost  it  would  be  partial  and  highly  in- 
convenient.    The  proceedings  in  Ireland 
would  be  assimilated  only  when  the  treason 
is  one  of  those  in  36  Geo.  3.  c.  7.,  so  that  in 
all  other  cases,  that  for  example  of  levying 
war,  the  persons  charged  would  be  only 
entitled  to  the  benefit  of  the  Acts  which 
regulate  the  proceedings  in  Ireland.    So 
that  if  the  levying  of  war  be  laid  as  an 
overt  act  of  compassing  the  death  of  the 
Sovereign,  as  it  may,  the  course  of  pro- 
ceedings will  be  different  from  that  where 
the  same  fact  is  charged  as  a  substantive 
treason.    1  cannot,  I  confess,  bring  myself 
to  think  that  a  construction  of  the  words 
of  tbis  Act  is  rational  or  possible,  which 
leads  to  such  consequences. 

There  is  the  further  important  con- 
sideration, that  the  nrovisions  of  36  Geo,  3. 
are  penal  in  the  hignest  decree,  and  there- 
fore not  to  be  extended  by  construction. 
Beat,  O.J,  in  the  case  of  Fletcher  v. 
Sondes, {a)  says— 

» <  Penal  Laws '  are  to  be  constraed  strictly, 
that  no  case  should  be  holden  to  be  reached  by 
them,  but  such  as  come  within  both  the  letter 
and  the  spirit  of  ih»  law." 

Were  we  to  suppose  the  case  of  a  person 
indicted  in  Ireland  under  this  Act,  I  cannot 
discover  on  what  grounds  it  could  be  con- 
tended that  he  was  within  the  spirit  and 
letter  of  a  law,  which  was  not  at  its  origin 
the  law  of  Ireland,  which  there  was  no 
intention  expressed  of  extending  to  Ire- 
land, and  which,  by  being  perpetuated  as 


(a)  a  Bing.  580. 
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it  was,  fulfilled  aU  that  we  can  reasonably 
imagine  the  Legislature  to  have  contem- 

Great  stress  has  been  laid  by  the  counsel 
for  the  plaintiffs  in  error  on  the  recital  of 
the  Act  of  the  11  &  12  Vict.  c.  12.,  that 
doubts  are  entertained  whether  the  recited 
provisions  of  tho  36  Geo.  3.,  made  perpetual 
hy  67  Geo.  3.,  extend  to  Ireland;  These 
doubts,  it  is  to  be  observed,  do  not  relate  to 
the  4th  section  67  Geo.  3.,  or  to  the  question 
whether  persons  indicted  in  Ireland  for 
compassing  the  Queen's  death,  under  the 
26  :^dw.  3. ,  are  entitled  to  the  benefits  of 
the  English  statutes  of  King  WiUiafti  and 
Queen  Anne.  But  it  has  been  argued  that 
the  expression  of  these  doubts  as  to  the 
1st  section,  and  the  omission  of  any  such 
expression  as  to  the  4th,  show  that  there 
was  no  doubt  that  the  latter  section  ex- 
tended to  Ireland.  This  is  perfectly  arbi- 
trary, and  may  be  met  by  as  positive  an 
assertion  on  the  part  of  the  Crown,  that 
no  doubt  was  expressed  for  a  very  opposite 
reason—namely,  because  it  was  plain 
that  the  4th  section  did  not  extend  to 
Ireland.  ■.     -j 

But  we  have  what   not  only   decides 
which  of  these  inferences  or  assertions  is 
the  correct  one,  but  is  almost  decisive  of 
the  whole  matter  in  controversy.   The  Act 
of  the  1  &  2  Geo.  4.  c.  24.  is  conversant  with 
the  very  subject  of  the  course  of  trials  for 
high  treason  in  Ireland.     It  begins  by  re- 
citing two  of  the  provisions  of  tie  English 
statute,  7  A  8  WiU.  3.  c.  3.— one  requiring 
two  witnesses  to  the  overt  act  or  overt  acts 
of  treason ;  and  the  other,  that  no  person 
shall  be  indicted  unless  the  indictment  be 
found  within  three  years  after  the  treason 
committed.    It  then  recites  that  these  re- 
cited enactments  do  not  extend  to  Ireland, 
and  that  it  is  expedient  just  and  reasonable 
that  they  should,  and  it  enacts  that  they 
shall  be  so  extended.    This  directly  con- 
tradicts the  assertion  that  this  statute  of 
King  WiUiam  had  already  and  theretofore 
been  extended  to  Ireland  ;  and  at  the  same 
time  refutes  the  same  assertion  as  to  the 
Act  of  Queen  .4»ne,  as  both  rest  onexacUy 
the  same  grounds,  and  if  the  Act  of  the 
67  Geo.  3,  did  not  so  extend  the  one,  it 
could  not  possibly  have  extended  the  other. 
These  various  reasons  have  induced  me 
to  come  to  the  conclusion,  without  any 
doubt,  that  the  Ist  and  4ith  sections  of  die 
Act  of  the  57  Geo.  3.  do  not  extend  to  Ire- 
land, nor  is  the  conclusion  in  anv  degree 
weakened  by  the  circumstance  that  some 
of  the  other  sections  of  the  Act  do  or  may 
relate  to  Ireland. 

.  (ii.)  I  now  proceed  to  consider  the 
second  argument,  founded  on.  the  pro- 
visions of  11  A  12  VicL  c.  12.  The  Ut 
section  of  this  Act  repeals  all  the  raoitod 
provisions  of  36  Geo.  3.  mada  perpetual  by 
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57  Geo.  3.,  and  all  the  provisions  of  the 
57th  in  relation  thereto,  save  those  which 
it  enamerates.  The  2nd  section  declares 
and  enacts  that  such  of  the  said  recited 
provisions  made  perpetual  by  the  Act  of 
the  57  Qeo.  3.  as  are  not  thereby  repealed, 
sf  lall  extend  to,  and  be  in  force  in  Ireland. 
What  the  recited  provisions  of  the  Act  of 
the  36  Oeo.  3.  not  thereby  repealed  are, 
there  is  not  tho  least  dimcalty  in  ascer- 
taining. They  are  sach  as  relate — I  copy 
the  very  words — to 

'*  The  comparing,  devising,  or  intendiDg  death 
or  destruction,  or  any  bodily  harm  tending  to 
death  or  destruction,  maimiug.  wounding,  im* 
priaonment,  or  restraint  of  the  person  of  the  heirs 
or  tniccessors  of  King  George  3.,  and  the  ex  ; 
pressing,  uttering,  and  declaring  such  compass-  ' 
ings,  &c." 

These  are  the  recited  provisions,  and  the 
only  recited  provisions  of  36  Oeo.  3.  made 
perpetual  by  67  Oeo.  3.  which  are  left 
unrepealed  by  the  1st  section  of  11  &  12 
Viet,  c.  12.,  and  of  necessity  they  are  the 
only  provisions  which  by  the  2nd  section 
are  made  law  in  Ireland.    The  4th  section 
of  the  Act  of  57  Oeo,  3.  is  not,  and  could 
not,  be  amongst  the  recited  provisions,  so 
that  it  is  impossible  to  say  tnat  it  became 
the  law  or  of   force  in  Ireland.      But, 
although  not  included  or  referred  to  in 
the  2nd  section  of  11  &  12  Vict.  c.  12.,  it 
is  argued  that  it  was  not  repealed  by  the 
let  section,  but  was  included  in  the  ex- 
ception contained  in  the  same  1st  section, 
and  that  it  is  therefore  still  in  force,  and 
available  to  persons  who  ma^  be  indicted 
in  England,  and  from  this  it  is  inferred 
that  it  is  also  in  force  in  Ireland.    But  no 
SDch  inference  can,   in  my  opinion,   be 
made;    for,  giving  to  the  exception  the 
effect  contended  for — assuming,   that  is, 
that  the  4th  section  of  57  Oeo.  3.  is  in- 
cluded in  the  exception  contained  in  the 
1st  section  of  11  &  12  Viet.  c.  12.,  the  con- 
sequence is,  not  that  it  is  to  be  in  force 
in  Ireland,  but  that  the  law  in  that  respect 
is  to  remain  unchanged,  and  that  the  4th 
section  must  continue  to  be»  as  it  had  been, 
the  law  of  England.    Any  other  construc- 
tion would  be  repngD&nt  to  the  language 
and  intention  of  the  Legislature ;  whue 
this,  adhering  to  the  words  of  the  Act,  con- 
tinues the  course  of  the  proceeding^  in 
both  countries  as  it  had  been  theretofore 
regulated  by  the  several  statutes  which 
have  been  so  often  referred  to.    This  closes 
the  observations  I  have  to  make  on  the 
second  of  those  questions. 

But  before  I  leave  it,  it  is  necessary  to 
notice  an  argument  of  the  counsel  for 
the  plaintiffs  in  error.  They  contend 
that,  if  the  4th  section  of  57  Oeo.  3. 
be  not  held  to  extend  to  Ireland,  a  per- 
son indicted  here  under  11  &   12   Vict. 


c.  12.  8.  2  for  any  of  the  treasons  created 
by  86  Geo.  8. — for  example,  the  treason  of 
compassing  to  maim  or  wound— could  not 
in  his  defence  have  any  benefit  from  the 
Irish  statutes,  and  must  be  sentenced 
to  undergo  the  barbarous  punishment 
of  treason  at  common  law.  I  cannot 
adopt  this  view  of  the  case  as  affording 
grounds  for  questioning  the  conclusion 
which  I  think  is  the  plain  and  just  result 
of  such  a  great  number  of  considerations. 
But  though  I  think,  from  the  terms  in 
which  5  Geo  3.  c.  21.  is  expressed,  there 
might  be  some  question  whether  its 
benefits  could  be  claimed  by  a  person 
indicted  for  a  treason  by  36  Oeo.  3.,  I 
think  he  would,  at  all  events,  be  entitled 
to  the  benefit  of  the  Act  of  1  &  2  Oeo.  4. 
c.  24.,  and  1  further  think  that,  whatever 
may  Jiave  been  the  reason  for  the  intro- 
duction into  the  5th  section  of  57  Geo.  3. 
of  the  reference  to  54  Geo.  3.  c.  146.,  the 
plain  meaning  of  54  Oeo.  3.  was  to  sub- 
8titute>  the  sentence  prescribed  in  all 
cases  in  which,  according  to  the  existing 
law,  the  sentence  for  high  treason  was,  or 
would  be,  that  which  it  was  the  object  of 
the  statute  to  abolish. 

(iii.)  I  now  come  to  the  position  con- 
tended for  by  the  Crown,  and  I  think  suc- 
cessfully, that,  even  if  a  person  indicted 
in  Ireland  under    11    &    12  Vict.  c.  12. 
could  be   entitled  to  the  benefit  of  the 
English  statutes,  the  plaintiffs  in  error 
are  not  so  indicted — the  indictments  not 
containing  any  overt  act  of  personal  vio- 
lence, either  actual  or  intended.    I  have 
already  stated  that  36  Geo.  3.  c.  7.  appears 
to  me  to  refer  to  two  distinct  classes  of 
treasons — the  first  class  having  for  its  ob- 
ject the  protection  of  the  person  of  the 
Sovereign,   the  other,  the  preservation  of 
his  authority  and  government.    I  think 
that  these  two  classes  are  unequivocally 
recognized  and  distinguished  by  11  &  12 
Vict.  c.  12.    After  a  full  recital  of  all  the 
treasons  made  or  declared  by  36  G^eo.3.c.6. 
s.  1,  the  preamble  states  that  the  object  is 
to  repeal  such  of  these  provisions,  so  re- 
cited, as  do  not  relate  to  offences  against 
the  person  of  the  Sovereign.    This  is  a 
plain  declaration  that  some  of  them  do,  and 
that  others  do  not,  relate  to  snch  offences 
— that  some  are  in  their  nature  personal, 
and  others  not  so.    The  enactments  that 
follow  are  in  conformity  with,  and  in  exact 
execution  of,  the  preamble.    The  Ist  sec- 
tion   preserves   and  continues   the    first 
class  oy  excepting  it  from  the  effect  of 
the  general  repeal,  and  every  one  of  the 
offences  so  specified  and  excepted  is  in 
strictness,  and  in  the  common  acceptation 
of  the  words,  an  offence  against  the  person, 
whether  by  violence  actual  or  intended. 
It  is  most  important  to  observe,  that  the 
words  which  describe  the  treason  of  com- 
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passing  the  death  of  the  Sovereign  are  not 
those  nsed  in  the  Act  of  EdM.  3.,  bat  arc 
the  compassing  the  death  or  destruction  of 
the  person  ;  for  these  latter  woi*ds  at  the 
conclnsion  of  the  enactment  mast  ftPP^J  to 
every  antecedent  member  of  it.  The  «lrd 
section  makes  all  the  offences  comprised 
in  the  second,  or  repealed  class,  felonies, 
and  amongst  them  there  is  not  one  which 
can  be  properly  termed  an  offence  against 
the  person.  I  therefore  have  come  to  the 
conolasion,  that  though  now,  as  before  the 
recent  Act,  the  charge  of  compassing  the 
death  of  the  Sovereign  may  be  sustained 
under  the  26JSdw.3.,byovert  acta  directed 
against  her  imperial  authority  as  well  as 
against  her  person,  yet  11  &  12  VicL  c.  12.  s.  2 
is  confined  to  the  latter  species  of  treason, 
and  as  this  indictment  is  framed,  it  can- 
not be  considered  as  founded  on  the  pro- 
visions of  11  <fe  12  Vict  c.  12.  s.  so  as  to  let 
in  these  pleas,  if  in  any  view  this  matter 
of  them  could  have  been  made  available 
to  the  plaintiffs  in  error  as  the  subject  of 
a  plea.  I  have  already,  however,  assigned 
my  reasons  for  thin]^ing  that  it  could 
not. 

The  result  is,  for  these  various  grounds, 
and  the  reasons  which  I  have  stated,  that 
I  consider  the  demurrer  to  these  pleas  to 
have  been  properly  allowed. 

The  next  error  assigned  is  the  rejection 
of  the  peremptory  challenge  of  a  juror, 
twenty  having  been  already  challenged 
peremptorily.  The  counsel  for  the  Crown 
insist  that  the  right  is  limited  to  twenty 
by  9  Qeo.  4.  c.  64.  s.  9.— 

"  That  no  person  arraigned  for  treason  or  mar- 
der,  or  for  other  felony,  shall  be  admitted  so  to 
challenge,  or  to  challenge  more  than  twenty  per- 
emptonly. 

On  the  other  hand,  the  counsel  for  the 
plaintiffs  in  error  contend,  that  the  words 
*'  or  for  other  felony  "  show  that  the  section 
is  conversant  with  felonies  onlv,  and  that, 
therefore,  we  must  read  and  understand  the 
word  treason  as  intended  to  signify  the 
felony  of  petit  treason.  If  this  were  the 
intention  of  the  Legislature,  the  use  of  the 
word  treason  would  have  been  superfluous, 
for  according  to  this  argument,  petit  trea- 
son as  a  felony  would  be  incluaed  under 
the  words  "or  for  other  felony."  But  it 
besides  appears  to  me,  that  the  word 
treason  is  to  be  taken  in  its  common 
sense,  which  is  also  its  legal  sense  as 
defined  by  BlackaUme  and  other  writers. 
Treason  is  the  general  appellation  made 
use  of  by  the  law  to  denote,  not  only 
offences  against  the  King  and  his  govern- 
ment, but  also  that  accumulation  of 
ffuilt  which  arises  from  the  betrayal  of 
the  confidence  reposed  by  a  superior  in 
a  subject  or  in  an  inferior.    In  C/o.  LiU.t 


133b,  it  is  said,  if  any  do  compass  the 
death  of  the  Queen,  and  declare  it  by  overt 
act,  the  very  intent  is  treason.  1  have 
looked  through  a  great  number  of  statutes, 
in  order  to  ascertain  the  sense  in  which 
the  word  treason  is  used  and  understood, 
and  I  have  found  that  the  word,  without 
addition  and  standing  by  itself,  has  uni- 
formly been  used  to  signify  high  treason. 

I  have  not  discovered  one  in  which  it 
meant  petit  treason,  where  that  term  has 
not  been  added  to  it.  In  many  of  the 
Acts  which  I  have  examined,  treason  and 
high  treason  are  used  as  convertible 
terms :  for  example,  in  10  Reti,  7.  c.  13. ; 
13  J2e».  8.  c.  1.;  28  Ben.  8.  c.  7.;  and 
33  Em.  8.  sess.  1.  c.  1.  The  Act  of  3  &  4 
Fh.  &  If.  c.  11,  is  entitled— 

''An  Act  whereby  certain  offences  are  made 
treason ; " 

and  so  is  the  title  of  2  Eliz.  c.  1. ;   and 

II  Jas.  1.,  relating  to  admiralty  com- 
missions, enacts  that  all  treasons  and 
felonies  shall  be  tried  as  therein.  The 
10  Gha.  1,  sess.  2.  c.  18.  enacts  that  the 
justices  before  whom  any  party  shall  be 
brought  for  any  treason,  murder,  or 
manslaughter,  shall  take  examinationa. 
And  10  A  11  Gha.  1.  c.  9.  on  this  very 
subject,  is  entitled — 

"  An  Act  for  limiting  peremptory  challenges  in 
cases  of  treason  and  felony." 

There  are  various  other  statutes  in  which 
the  word  treason  is  used  to  signify  high 
treason.  The  Act  of  WiU.  3.,  relating 
to  the  observance  of  the  Sabbath,  provides 
that  warrants  for  treason  may  be  exe- 
cated  on  the  Sunday ;  and  the  33  Oeo.  3. 
c.  45.  is  an  Act  for  the  trial  of  treasons 
committed  out  of  the  ^King's  dominions. 
The  very  title  of  one  of  the  Acts  referred 
to,  that  of  7  &  8  W%a,  3.,  is  for  the  regulat- 
ing of  trials  in  cases  of  treason.  There  is 
a  recent  act,  the  1  &  2  Oeo.  4.  c.  33  ,  which 
enacts,  that,  when  on  the  trial  of  any 
person  charged  with  treason,  murder,  or 
any  other  ofi'ence,  it  shall  appear  he  was 
insane  when  the  crime  was  committed, 
certain  proceedings  shall  take  place.  The 
verv  Act  before  us,  the  11  &  12  Vict. 
c.  12.,  in  the  7th  section  uses  the  word 
treason,  aR  describing  high  treason,  no  less 
than  three  times;    and  the  6th  section 

a  notes  the  statute  of  Ed/w.  3.,  and  uses 
le  same  words.  But  if  a  more  certain 
test  of  the  exposition  of  this  word  was  re- 
quired, it  is  supplied  by  other  sections  of 
this  very  Act,  in  which  its  meaning  is  the 
subject  of  inquiry.  In  the  8th  and  llth 
sections  the  word  treason  is  not  only  used 
in  its  largest  sense,  but  as  contradis- 
tinguished from  felonv.  There  can  be 
no  reason  for  giving  it  in  the  9th  and 
the  intervening  sections  a  constmclion 
not  only  narrower  than  its  natural  import 
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and  different  from  that  in  which  it  is  used 
in  such  a  vast  nnmber  of  statutes,  but 
also  at  variance  with  the  sense  in  which 
it  is  used  in  other  parts  of  the  very  same 
statute.  I  have  only  further  to  remark, 
that  the  Act  of  the  9  Geo.  4.  c  54.  did  not 
introduce  for  the  first  time  the  restriction 
of  the  right  of  peremptory  challenge. 
That  restriction  had  existed  from  the  time 
of  Charles  1.,  and  was  enacted  by  10  &  11 
Oho.  1.  o.  10.,  to  which  I  have  already 
referred.  So  far,  therefore,  as  regards 
that  objection,  1  think  there  is  no  ground 
for  it. 

The  last  error  assigned  is  in  the  alio- 
cutua,  that  it  was  demanded  of  the  pri- 
soner whether  he  had  anything  to  say 
why  the  Court  ought  not  on  the  premises 
and  verdict  to  proceed  to  judgment.  It  is 
contended  that  it  should  have  added,  to 
judgment  of  death,  or  to  judgment  and 
execution;  and  several  precedents  have 
been  cited  where  these  forms  have  been 
used,  but  none  have  been  cited  in  which 
the  judgment  in  the  present  form  has  been 
held  to  be  void.  The  prisoner  must  have 
an  opportunity  afforded  him  by  the  Court, 
either  of  moving  in  arrest  of  judgment  or 
pleading  a  pardon,  but  when  he  is  de- 
manded to  show  cause  why  judgment 
should  not  be  pronounced,  he  has  that  op- 

Sortunity  fully  afforded  to  him.  The 
emand  made  is  the  plainest  intimation, 
that,  unless  he  can  allege  matter  of  law  or 
fact  as  cause,  such  judgment  as  the  Court 
has  power  and  is  bound  to  pronounce, 
will  DC  pronounced.  The  judgment  here 
is  that  which  is  prescribed  by  the  54  G*io.  3., 
which  does  not  use  the  word  execution, 
and  uses  the  word  sentence  as  synonymous 
with  judgment.  I  cannot  attribute,  as 
the  counsel  for  the  plaintiffs  in  error  con- 
tended we  should,  any  technical  meaning 
to  the  word  execution  so  as  to  make  its 
use  absolutely  indispensable.  It  would 
neither  add  to  the  sense,  nor  explain  the 
meaning  of  the  word  judgment ;  in  that 
word  are  comprehended  all  the  details  that 
are  to  constitute  the  punishment,  and 
there  is  no  imaginable  end  to  be  answered 
by  the  enumeration  of  them. 

If,  however,  precedent  and  authority  be 
required  to  sustain  the  present  proceeding, 
I  can  refer  to  some.  In  4  Bla.  Com. 
c.  29.,  he  says — 

"The  verdict  being  found,  the  prisoner  is 
asked  by  the  Court  why  judgment  should  not 
be  awarded  against  him." 

In  Com,  Dig,,  tit..  Indictment,  N,  the 
form  stated  to  be  proper  is — 

"  Si  quid  dicere  habeat  quare  jadicinm  non," 
&c. 
In  the  case  of  Bex  v.  Boyce  (a)  the  question 

(a)  4  Burr.  2086. 


was,  why  judgment  should  not  be  pro- 
nounced upon  him,  and  sentence  awarded 
against  lum.  Now,  when  sentence  and 
judgment  have  the  very  same  meaniuj^,  as 
the  statute  here  shows  they  have,  this  as 
an  authority  against  the  position  which  it 
was  cited  to  establish.  Two  of  the  other 
cases  cited  for  the  plaintiffs  in  error, 
viz.,  Bex  V.  8pe1ce,{a)  and  ^»on. (6)  were 
cases  in  which  there  was  no  alloowtue 
at  all.  In  the  former  case,  the  very  error 
assigned  was,  that  the  prisoner  was  not 
asked  why  judgment  should  not  be  given 
against  him.  There  is  besides  the  autho- 
rity of  the  highest  court  in  this  kingdom, 
that  of  the  House  of  Lords  in  the 
Duchess  of  Kingston's  case,(c)  for  the  very 
form  which  has  been  adopted  here.  For 
these  several  reasons  I  think  this,  as  well 
as  the  other  assigned,  should  be  dis- 
allowed. 

[Crahfton,  J.,  gave  judgment  to  the 
same  effect,  and  dealt  with  the  objection 
to  the  caption  as  follows  :] 

It  must  be  admitted  that  the  jurisdic- 
tion of  the  Court  was  derived  from  tlie 
commission,  and  from  the  commission 
only — and  that  if  the  comniiission  appear 
to  be,  in  fair  construction,  a  joint  commis- 
sion merely,  the  trial  was  certainly  coram 
nonjudice ;  and  this  objection  ought  to  pre- 
vail, for  under  such  a  commission  (a  joint 
commission)  all  the  commissioners  must 
have  sat  together  in  order  to  constitute  a 
legal  tribunal.  On  the  other  hand,  it  is 
equally  clear,  that  if  the  commission  was 
a  joint  and  several  commission,  giving 
authority  to  all  the  commissioners,  or  to 
one  or  more  of  them,  to  sit,  the  objection 
is  removed.  The  caption  does  not  aver 
the  commission  to  be  a  joint  commission, 
nor  does  it  aver  it  to  be  a  joint  and  several 
commission.  The  commission  is  not  set 
out  in  the  caption,  nor  perhaps  e^en  its 
exact  legal  effect  stated.  It  is  a  short 
minute,  according  to  the  course  usually 
adopted  in  such  cases.  We  are,  therefore, 
left  to  determine  the  le^al  character  of 
this  commission  from  the  brief  notice 
which  the  record  gives  us  of  it.  The 
question  is  then,  what  is  the  fair  import 
of  the  words  of  the  caption  itself,  accord- 
ing to  their  grammatical  meaning  P  Is  it 
that  the  commission  was  merely  a  joint 
commission,  or  does  it  appear  to  have 
been  a  joint  and  several  commission  P 
The  caption  appears  to  me  to  allege  these 
1  three  facts ;  that  the  indictment  was  found 
I  before  the  three  commissioners  named  in 
,  the  caption  at  the  time  and  place  there 
stated;  that  these  three  commissioners 
were  nominated  and  appointed  to  hear 


(o)  Comb.  144. 
(6)  8  Mod.  265. 
((?^  20  St.  Tr.  625. 
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and  determine  all  the  treasons,  felonies, 
Ac,  and  to  deliver  the  gaols  in  the  county 
of  Tipperarj ;  and  that  sach  nomination 
and  appointment  was  by  virtue  of  a  Boyal 
OommiBsion  dated  the  let  of  September, 
1848,  and  directed  to  them  ana  others. 
Now,  I  take  it,  that  the  fair  import  of  these 
allegations  is,  that  the  trial,  first,  was 
held  before  the  three  commissioners 
only — that  was  part  of  the  argument  of 
the  prisoner's  counsel ;  secondly,  that  the 
three  special  commissioners  were  the  only 
commissioners  who  were  nominated  and 
appointed  to  deliver  the  gaols  at  Tip- 
perary  ;  and,  thirdly,  that  that  nomination 
and  appointment  was  made,  not  by  the 
terms  of  the  commission  itself,  but  by 
virtue  of  the  commission.  In  the  case  of 
a  joint  commission  merely,  all  the  com- 
missioners, as  I  before  observed,  must  sit 
together  to  make  a  legal  tribunal.  In  the 
case  of  a  joint  and  several  commission  one 
or  more  commissioners  sitting  constitute 
a  legal  tribunal.  In  the  latter  case,  the 
commission  erects  the  tribunal ;  but  who 
are  to  sitP  Not  all,  unless  all  are  called 
on  so  to  do.  It  remains  for  the  Crown 
to  nominate  one  or  more  of  the  commis- 
sioners specified  in  the  commission,  to  be 
the  acting  commissioners.  This  nomina- 
tion I  take  to  be  substantially  made  in 
this  country  by  the  delivery  of  the  com- 
mission to  the  selected  judges.  Now,  if 
we  suppose  the  present  commission  to 
have  been  a  joint  commission  merely,  the 
statement  of  the  caption,  that  the  three 
commissioners  were  nominated  and  ap- 
pointed to  deliver  the  gaols,  would  be 
false.  They  were  not  so  nominated  ac- 
cording to  this  supposition,  but  those 
three  with  others  were  so  nominated. 
Whereas,  if  we  take  the  commission  to 
have  been  a  joint  and  several  commission, 
which  it  may  be  compatibly  with  the 
statement,  then  all  is  consistent.  The  com- 
mission is,  in  fact,  according  to  this 
caption,  directed  to  the  three  named  and 
others  That  proposition  is  satisfied.  So 
far  all  are  equally  and  generally  author- 
ized to  sit ;  but  three  only  of  the  tribunal 
are  nominated  by  the  Crown  specially  to 
act  under  the  general  commission.  As  I 
before  stated,  I  take  that  nomination  or 
selection  to  be  by  the  delivery  of  the  com- 
mission to  the  special  commissioners.  No 
commissioner  named  in  the  commission 
presumes  to  sit,  if  he  has  not  been 
called  on  so  to  do,  or  nominated  by  the 
Crown  for  it.  There  are  then  the  two 
things  here — there  is  the  authority  given 
by  the  commission  itpelf,  and  there  is  the 
selection  from  amongst  the  commissioners, 
which  is  an  act  of  the  Crown's  prerog- 
ative, and  therefore  the  language  of  the 
caption  is,  that  the  nomination  of  the 
comroisnioners  is  by  vi/riue  of  the  commis- 


sion. I  take  the  language  to  inean,  noi 
that  these  three  special  commissionerB 
were  nominated  to  sit  alone  by  the  terms 
of  the  commission,  but  that  by  virtue  of 
the  commission  and  the  inherent  power 
of  the  Grown  they  are  so  nominated. 

Now,  the  English  commissions  and  the 
captions  founded  on  them  form  no  pre- 
cedent for  us  on  the  present  oooasion. 
They  are  directed  to  commissioners 
named  in  the  commission,  of  whom  cer- 
tain are  to  form  a  quorum;  the  others  are 
mei-ely  associates,  sometimes  indeed 
made  so  by  a  separate  commission.  And 
the  caption,  therefore,  describes  the  pro- 
ceedings as  being  before  the  quorum  or  a 
sufficient  number  of  them  by  name,  or  be- 
fore them  and  others  not  named,  who  are 
the  associates. (a)  With  us,  the  half-yearly 
circuit  commissions  are  uniformly  directed 
to  the  twelve  judges  and  certain  of  the 
law  officers  of  the  Crown  without  any 
quorum  clause  (except  in  a  few  cases  in 
which  the  mavor  is  associated  in  cities  or 
in  towns),  and  they  are,  in  fact,  uniformly 
joint  and  several  commissions  in  the  very 
term  (a)  of  them.  I  have  no  less  than  thirty 
of  them  in  my  own  possession,  directed  to 
mvself  and  other  commissioners  with 
whom  I  have  been  named.  Now,  the  cap- 
tion in  England  describes  the  commission 
as  directed  to  the  quorum  and  others,  and 
states  the  proceedings  to  be  before  that 
quorum  and  others.  In  Ireland  the  cap- 
tion describes  the  commission  as  directed 
to  all  the  judges  nominated  to  the  particu- 
lar dutv  and  to  others  not  named;  bat 
stat<es  the  proceedings  as  being  before  the 
judges  nominated,  or  before  them  and 
others  according  to  the  fact.  The  caption 
in  both  countries  states,  or  should  state,  the 
facts  according  to  the  truth,  that  is,  the 
short  minute  merely  of  them.  The  word 
*'  nominated  "  is  not  found  in  the  English 
captions  at  all.  I  observe  the  term  used 
there  is  always  "assigned."  We  use  the 
words  ''nominate  and  appoint"  to  ex- 
press the  selection  or  nommation  of  the 
particular  judges,  and  we  say  that  nomi- 
nation takes  place  by  the  delivery  of  the 
commission.  In  England  the  course  is 
different ;  there  is  a  previous  nomination 
by  fiat  from  the  Crown.  Every  aesiae 
commission  is  the  result  of  a  fiat  of  the 
Crown,  nominating  the  particular  indi- 
viduals to  whom  the  particular  commis- 
sion is  to  be  directed ;  and  the  commis- 
sion is  to  be  directed  only  to  those  named 
in  that  fiat;  and  sometimes  there  is  a 
new  fiat  to  include  an  additional  name. 
This  will  be  found  in  Mr.  ChiUy's  book.(b) 


(a )  The  old  forms  are  fet  out  in  4  Chitty, 
Cr.  li. 


(6)  4  Chitty,  Cr.  L.  c.  4. 
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Now,  I  olMerre'  that  the  writ  of  error  j 
which  has  been  sned  oot  in  this  case  is  ' 
confirmatiye  of  the  view  which  has  satis-  I 
fied  my  mind  that  this  caption  is  suffi- 
cient.    I  own  I  had  some  difficulty  at 
firsthand  indeed  it  is  the  only  part  of  the 
caae  on  which  I  ever  entertainea  any  diffi- 
culty—but the  writ  of  error  sued  out  by 
the  prisoner's  attorney  is  confirmative  of 
this  view.    For  what  is  that  writ  of  error  ? 
The  writ  is  directed  to  the  Bight  Honour- 
able Franois  BlacJcbwme,  Chief  Justice  of 
the  Gonrt  of  Queen's  Bench,  and  the  other 
two  iudges  who  sat  at  the  commission, 
Chief  Justice  Doherty  and  Judge  Moore — 

**  Three  of  our  justices  appointed  to  hear  and 
deterxnine  all  treasons,  felonies,  and  trespasses 
committed  within  our  county  of  Tipperary,  and 
to  deliver  the  gaols." 

And  what  is  the  requisition  ? — 

''We  command  yon,  that  if  judgment  be 
given  thereupon,  you  send  to  us,  distinctly  and 
plainly,  under  your  seal,  or  the  seal  of  one  of 
you " 

What  is  the  meaning  of  **  under  the 
seal  of  one  of  you  "  ?    A  case  was  cited 
by  Sir  Colman  O'Loghlen  which  shows  the 
meaning  of   that.     If   all    the   commis- 
sioners must  have   sat  to  make  a  legal 
tribunal,  the  return  must  certainly  have 
come  from  all  who  sat  at  that  commis- 
sion.   Here  the  writ  goes  to  the  three 
who  did  sit,  and  following  the  character  ' 
of  the  commission  itself,  it  snggests  that ; 
the  return  may  be  made  either  by  three  \ 
or  by  one. 

Now,  I  would  say  (secondly,  though  we  ' 
cannot  perhaps,  in  a  legal  point  of  view,  > 
look  outside  the  record),  looking  to  the  ; 
commission  itself,  it  certainly  is  satisfac- ' 
tory  to  know  that  the  construction  which  \ 
the  Court  is  now  putting  upon  this  cap-  | 
tion  is  in  exact  accordance  with  the  truth 
of  the  facts.  , 

£The  learned  judge  referred  to  the  terms 
of  the  commission.f 

But  1  should  say  farther  for  myself,  I 
hold  that  if  the  act  of  the  officer  had  made 
this  return  an  informal  and  incorrect  re- 
turn, it  would  be  the  duty  of  this  Court 
to  make  such  amendment  as  might  be 
necessary.  The  caption 'we  all  know  ie 
no  part  of  the  indictment.  It  is  but  the 
ministerial  act  of  the  officer,  the  Clerk  of 
the  Crown,  giving  to  the  Court  its  proper 
title,  and  showing  the  time  and  place  o( 
the  proceedings  which  took  place  before 
the  judges.  It  is  not  doubted,  and  it  has 
never  been  doubted,  that  a  formal  error 
in  the  caption  of  an  indictment  such  as 
this,  upon  a  conviction  for  murder,  or  for 
any  other  crime  except  treason,  would  be 
amended  by  the  Court.  The  authori- 
ties are  express  on  the  subject.     Atkin- 


son's case  (a)  and  Bex,  ▼.  Mar8h(h)  are 
quite  decisive.  But  it  has  been  suggested 
by  one  of  the  counsel  for  the  prisoners, 
that  the  Court  has  no  such  power  in  cases 
of  treason  alone.  No  authority  or  pre- 
cedent whatever  has  been  cited  for  the 
distinction  that  was  assigned ;  but  it  was 
argued  a  prisoner  on  trial  for  high  trea- 
son was  entitled  (along  with  the  copy  of 
the  indictment)  to  a  copy  of  the  caption 
also,  and  that  the  caption  cannot  after 
the  copy  has  been  delivered  to  the  prisoner 
be  altered  or  amended.  But  that  is  an 
argument  which  cannot  be  for  a  moment 
acceded  to. 

By  the  terms  of  the  statutes  giving  this 
privilege,  both  to  prisoners  in  England 
and  Ireland,  the  words  used  are,  *'  a  copy 
of  the  whole  indictment " ;  and  by  an 
early  construction  in  favarem  vitoa  made 
by  the  judges,  knowing  that  the  caption 
was  as  necessary  for  the  prisoner  as 
the  indictment  itself  to  enable  him  to 
plead,  they  made  this  liberal  construc- 
tion—that he  should  not  only  have  a 
copy  of  the  indictment,  but  also  a  copy 
of  the  caption,  as  the  caption  might  be 
necessary  to  enable  him  to  show  a  want 
of  jurisdiction  in  the  Court,  or  in  the 
Grand  Jury  who  found  the  bill.  It  is 
also  however  held,  that  the  prisoner  after 
pleading  cannot  object  to  the  sufficiency 
of  the  copy.  The  plea  admits  the  copy  to 
be  correct.  Thus  the  giving  of  the  copy 
is  merely  to  assist  the  prisoner  in  framing 
his  plea,  and  so  say  the  authorities ;  and 
that  having  been  done,  the  object  of 
giving  the  copy  is  complete ;  and  the 
subsequent  amendment  in  matters  of  mere 
form,  and  the  act  of  the  officer,  cannot  in 
any  degi*ee  affect  the  plea  or  defence. 
Therefore  there  can  be  no  such  distinc- 
tion. Now,  it  is  unnecessary  for  me  to 
refer  to  the  precedents  for  this  caption 
after  what  my  Lord  Chief  Justice  has 
stated,  but  they  are  numerous  in  this 
court,  and  I  think  I  may  add,  that  some 
of  them  have  passed  the  ordeal  of  the 
Lords  without  being  objected  to.  It 
therefore  appears  to  me  for  these  reasons, 
that  the  objection  to  the  caption  in  this 
case  ought  not  to  prevail. 

[The  learned  judge  proceeded  to  deal 

!  with  the  objections  to  the  alhcutus,  and 

to   the   disallowance  of  thirty-five  chal- 

,  lenges,     and     to    the     contention     that 

'  25  Edw.  3.,  as  extended  to  Ireland  by 

'  Poyning*8  Act,  did  not  make  it  treason  in 

Ireland  to  levy  war  against  the  King  in 

I  Ireland,  but  only  to  levy  war  against  hitn 

j  in   *'  his  realm,"  i.e.,  Kngland.     Such   a 

construction  would  make  this  portion  of 

the  Act  a  mere  hrutum  fulmen^  as  treasons 


(a)  4  East,  I75n. 
(J))  6  A.  &  E.,  836. 
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committed  in  England  wonld  not  be 
triable  in  Ireland  at  all.  It  would,  also, 
be  contrary  to  the  terms  of  P(yyni'ng*8  Act, 
which  required  that  the  English  statntes 
shoold  be  used,  execated,  and  accepted  in 
this  land  of  Ireland  according  to  their 
tenor  and  effect;  contrary,  also^  to  the 
declared  object  of  that  Act,  which  was  to 
bring  Ireland  to  wealth  and  prosperity  by 
repressing  crimes  and  disorders  in  Ire- 
land itself.  The  learned  judge  also  re- 
ferred to  tbe  Irish  Act  of  Slander, 
28  Hen,  8.  c.  7.,  extending  the  English 
Act  of  Slander  to  Ireland,  in  terms  simi- 
lar to  those  used  in  Poynvng*8  Act,  and  to 
the  recital  that  25  Edw.  3.  applied  to 
Ireland  in  the  Irish  Act  of  5  Geo.  S.  o.  21 ., 
for  regnlatiug  trials  for  treason. 

As  to  the  objection  that  the  prisoner 
was  entitled  to  a  copy  of  the  indictment, 
list  of  witnesses,  Ac,  by  virtue  of 
57  Oeo.  8.  c.  6.  s.  4,  which  gave  prisoners 
indicted  under  that  Act  tbe  benefit  of  the 
English  statutes  of  7  &  8  WiU.  3.  c.  3.  and 
7  Ann.  c.  21.,  regulating  trials  for  trea- 
son, the  leamea  judge  observed  that 
57  Oeo.  3.  c.  6.  did  not  extend  to  Ireland. 
This  appeared  from  the  subsequent 
statute,  1  &  2  Geo.  4.  c.  24.,  ''An  Act  to  ex- 
tend certain  provisions  of  an  Act  of  King 
William  the  Third,  intituled,  'An  Act 
for  regulating  of  trials  in  cases  of  treason 
and  misprision  of  treason,'  to  that  part  of 
the  United  Kingdom  called  Ireland." 
This  Act  would  have  been  unnecessary, 
had  such  provisiuns  of  7  A  8  WiU.  3.  c.  3., 
together  with  the  provisions  of  7  Ann. 
c.  21.,  now  in  question,  already  been  ex- 
tended to  Ireland  by  virtue  of  s.  4  of 
57  Oeo.  3.  c.  6.  This  conclusion  was  con- 
firmed by  the  provisions  of  s.  2  of  I  &  2 
Oeo.  4.  c.  24.,  similar  to  those  of  the  English 
statute  39  <fe  40  Oeo.  3.  o.  93., making  direct 
attempts  against  the  person  of  the  Sove- 
reign triable  by  the  same  procedure  as 
murder  cases,  but  without  any  reference 
to  39  &  40  Geo.  8.,  or  to  7  &  8  Will  3.  c.  3. 
and  7  Ann.  c.  21.,  thus  showing  that  the 
Legislature  was  well  aware  that  the  Acts 
regulating  trials  for  treason  in  England  did 
not  apply  to  Ireland.  There  was  nothing 
in  the  terms  of  57  Oeo.  3.  c.  6.  to  extena 
it  to  Ireland.  Nor  was  s.  4  of  57  Oeo.  3. 
c.  6.  among  the  provisions  of  that  statute 
extended  to  Ireland  by  11  &  12  Vict.  c.  12. 
s.  2.  Further,  even  if  s.  4  of  57  Oeo.  3.  c.  6. 
had  been  extended  to  Ireland  it  would  not 
avail  the  prisoner,  as  he  was  not  indicted 
under  57  Geo.  3.  c.  6.  or  11  &  12  Vict.  c.  12., 
which  extended  part  of  it  to  Ireland,  but 
under  25  Edw.  3.  The  first  five  counts 
for  levying  war,  and  the  sixth  count  for 
compassing  the  Queen's  death,  the  overt 
acts  oeing  the  levying  of  war  and  the  con- 
spiring to  levy  war,  as  in  Thistlewood*8 
case,  were  all  under  25  Edw.  3.    The  ob- 


jection that,  if  B.  4  of  57  Oeo.  3.  c.  6.  did 
not  extend  to  Ireland,  there  would  be  no 
Acts  regulating  the  procedure  in  Irish 
trials  for  treason  under  57  Geo.  3.  c.  6.  as 
extended  to  Ireland  by  11  &  12  Viet  c.  12. 
s.  2.  would  only  show  a  casus  omissus, 
whilst  the  opposite  contention  would  in- 
volve the  absurdity  of  trials  for  treason 
under  25  Edw.  3.  being  regulated  bj 
5  Oeo.  3.  c.  21.  and  1  &  2  Oeo.  4.  o.  24., 
whilst  trials  for  treason  under  57  Geo»  3. 
and  11  &  12  Vict,  were  regulated  by  the 
English  statutes  of  WiUiam  and  Amme. 
Further,  the  words  of  5  Oeo.  3.  c.  21.  were 
large  enough  to  cover  treasons  under 
57  Oeo.  3.  and  11  A  12  VicL  No  argu- 
ment  could  be  founded  on  54  Oeo.  3.  o.  146. 
altering  the  sentence  for  treason,  as  its 
terms  were  large  enough  to  cover  all  con* 
victions  for  treason.! 

There  remains  only  a  word  upon  the 
form  of  the  plea.  I  own  my  own  impression 
would  be,  to  refuse  to  receive  such  a  plea. 
The  matter  of  it  appears  to  me  to  be  a  mat* 
ter  of  regulation  and  of  discretion,  and  to  be 
disposed  of  upon  motion,  and  not  by  way 
of  plea  to  the  indictment.  I  am  not  as  sen- 
timental perhaps  as  some  of  the  learned 
counsel  upon  the  subject  of  allowing  dis- 
cretion to  judges.  Tbe  abuse  of  discretion 
is  greatly  to  be  deprecated ;  but  the  use 
of  discretion  in  many  cases  afi*ecting  life, 
liberty,  and  property,  is  necessary  accord- 
ing to  the  law  of  the  land.  The  courts  of 
justice  are  obliged  to  exercise  discretion 
in  civil  cases,  but  above  all,  in  criminal 
cases  especially,  they  are  compelled  to  ex- 
ercise a  discretion  very  painfully  some- 
times, but  necessarily.  Why  is  it  that  a 
bill  of  exceptions  is  not  allowed  in  crimi- 
nal cases  P  Whv  is  it  that  a  writ  of  error 
is  not  permitted  without  the  allowance  of 
the  AUomey-Oenerdl,  although  a  bill  of 
exceptions  and  a  writ  of  error  are  the 
right  of  the  subject  in  civil  cases  P  Why, 
only  because  it  is  deemed  better,  in  such 
cases,  to  trust  to  the  discretion  of  the 
judge,  than  to  interpose  delays  which 
might  be  dangerous  to  the  administration 
of  justice.  There  are  two  principles  of 
law  npon  this  subject  which  may  some- 
times conflict,  or  appear  to  do  so.  The 
one  principle  is,  that  there  should  be 
every  opportunity  given  for  deliberation 
and  for  correction,  before  a  sentence  is 
carried  into  execution ;  that  is  one  prin- 
ciple. The  other  principle  is,  that  it  is 
expedient  for  public  purposes,  especially 
in  criminal  cases,  that  execution  shonld 
not  be  delayed,  or  the  sentence,  whatever 
it  may  be,  unnecessarily  deferred.  It  is 
for  such  reasons  as  these  that  the  law  of 
England  does  not  allow  a  bill  of  excep- 
tions in  criminal  cases,  and  does  not  allow 
a  writ  of  error  except  svh  modo  as  I  before 
stated.     I  am,  therefore,  certainly  not 
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alarmed  at  this  doctrine  of  discretion,  tern* 
perately  and  properly  used,  as  it  onght  to 
be  according  to  adjadsed  cases,  and  ac- 
cording to  law ;  and  I  think  such  pleas  as 
tend  only  to  delay  or  to  defeat  jastice 
shonld  not  be  enoonraged. 

My  opinion  npon  the  whole  of  this  case 
is,  that  all  the  objections  should  be  over- 
raled,  and  the  judgment  of  the  Court 
below  affirmed. 

EPbbrin,  J.,  gave  judgment  to  the  same 
effectw  As  to  the  objection  that  Poyning's 
Act  did  not  make  it  treason  to  levy  war  in 
Ireland,  he  observed  that  Jackson* a  case, (a) 
Weldon's  case,(&)  Finney*8  ca8e,(c}  and 
Shearea*  ca8e,((i)  all  contained  oouuts  for 
leyying  war  in  Ireland,  but  the  eminent 
coansei  engaged— (Jtcrron,  Ponsonby,  and 
PhtnJeet—neYor  thought  of  objecting.  On 
the  Questdon  whether  the  prisoner  was  en- 
titlea  to  the  benefits  of  the  English  sta- 
tates  of  WiUdam  and  Anne  by  virtue  of 
57  Geo.  3.  c.  6.  s.  4,  after  holding  that 
57  Qeo»  3.  c.  6.  did  not  originally  extend 
to  Ireland,  the  learned  judge  proceeded :] 

Now  comes  the  most  difficult  question 
in  the  case,  whether  the  words  of  the 
11  &  12  Viet  c.  12.  do  not  extend  the 
provisions  of  those  statutes  to  Ireland. 
That  Act  recites,  that  by  an  Act  of  the 
36  Oeo*  3.  it  was  amongst  other  things 
enacted*  that  if  any  person  during  the 
natural  life  of  the  King,  and  so  forth, 
should  compass  the  death  and  destruc- 
tion»  &c.,  and  such  compassing  should 
express,  he  should  be  guilty  of  treason. 
And  then  it  recites,  that  by  an  Act  of 
57  Geo.  3.  all  the  hereinbefore'recited  pro- 
viaioM — and  it  is  very  remarkable  to  notice 
the  caution  observed  both  in  the  57  Oeo.  3. 
and  in  this  Act ;  it  is  not  that  36  Oeo,  3. 
was  made  perpetual,  but  it  is  that — 

"All  the  hereinbefore-recited  provisions  of 
Ihe  Act  of  the  36th  of  the  King  were  made 
perpetual." 

The  preamble  further  recites — 

"  And  whereas  donbts  are  entertained  whether 

the  provisions  so  made  perpetual  extended  to 

Ireland " 

As  has  been  already  observed  by  my 
brother  Crampion,  we  never  heard  of  any 
doubt  raised  m  any  Court  in  Ireland  upon 
the  subject.    And  then  it  says — 

'*And  whereas  it  is  expedient  to  repeal  all 
tneh  of  the  provisions  made  perpetual  by  the  last- 
recited  Act  as  do  not  relate  to  offences  against 
the  person  of  the  Sovereign,  and  to  enact  other 
provisions  instead  thereof,  applicable  to  all 
parts  of  the  United  Kingdom,  and  to  extend  to 
Ireland  such  of  the  provisions  of  the  said  Acts 
as  are  not  hereby  repealed '* 


(a)  25  St.  Tr.  783. 
(6)  26  St  Tr.  225. 
(c)  i6.  1019. 
ify  27  St.  Tr.  255. 


Now,  I  had  a  good  deal  of  difficulty  on 
that  point;  because  I  think  if  the  enact- 
ment had  followed  that  recital,  whatever 
we  might  have  guessed  as  to  the  intention 
of  the  Legislature,  that  expression  would 
have  included  all  the  provisions  of  the  Acts. 
For,  '*  the  provisions  *'  must  be  taken  to 
be  ''enactments,'*  and  "  such  of  the  enact- 
ments of  the  said  Acts  as  are  not  hereby  re- 
pealed "  would  leave  all  57  Oeo.  3.  c.  6. 
which  was  not  expressly  repealed  in  force. 
But  then  the  Act  goes  on  to  enact  by  s.  1 
that  certain  of  these  provisions  shall  be 
repealed,  and  to  declare  and  enact  by  s.  2 
that  such  of  the  said  recited  provisions  as 
are  not  repealed  shall  extend  to,  and  be 
in  force  in,  Ireland.     So  that  it  plainly 
conBnes  the  effect  of  that  2nd  section  to 
some  of  those   recited   provisions.    The 
thereinbefore-recited    provisions     which 
were  not  repealed,  but  made  perpetual, 
they  and  they  only,  are  extended  to,  and 
are  in  force  in,  Ireland,   thus  coufininff 
the  effect  of  this  enactment  in  the  2nd 
section ;   for  I   think  it   must  be  taken 
to  be  an  enactment   and  not  a  declara- 
tion.     It  would  be   exceediiiG^ly   imper- 
fect   legislation    and    expression,    if    it 
were   a  declaration  to  select  portions  of 
an  Act  thirty  years  old  that  shall  extend 
to  Ireland.     The  true  construction  is,  an 
enactment  that  such  of  the  therein-before- 
recited  provisions  of  36  Cho.  3.  made  per- 
petual by  the  57  Oeo,  3.  as  are  left  unre- 
Eealed,  shall  extend  to,  and  be  in  force  in, 
reland.    There  is  no  more  in  11  &  12  Vict, 
than  in  57  Oeo.  3.  to  alter  the  law  of  Ireland 
as   to   the   regulation  or  proceedings  in 
trials  for  treason.    There  is  no  provision 
in  11  &  12  Vict  J  such  as  is  maoe  in  the 
57  and  the  36  Oeo.  3.,  that  the  person 
indicted  should  have  the  benefit  of  the 
7  Will,  and  the  7  Anne.    And  it  is  certainly 
remarkable,  that  when   the  Legislature 
were  passing  36   Oeo,  3.,  making  fresh 
treasons    in    England,   they    thought    it 
necessary  to  add  a  distinct  and  express 
enactment,  in  a  separate  section,  giving  the 
benefit  of  the  statutes  of  William  and  Anne 
to  the  persons  tried  under  it ;  and  they  also 
thought  the  same  in  the  57  Oeo,  3.,  where 
they  were  perpetuating  the  36   Oeo,   3., 
and  enacting  new  treasons  affecting  the 
person    of  the    Prince  Regent.       In    the 
case  of  these  two  Acts  the  Legislature  pro- 
ceeds so  cautiously  in  laying  down  those 
provisions ;  and  yet  we  are  called  upon,  in 
the  case  of  11  &  12  Vict.,  to  infer  and  im- 
ply, contrary  to  and  affainat  the  difficulty 
which  I  have  suggested,  and  which  I  feel 
to  exist,  that,  without  any  expression  of 
any  such  intention,  those  provisions  are  to 
be    transferred,    not    merely    fh)m    one 
offence  to  another  in  the  same  country, 
but  to  another  country  in  which  the  laws 
were  altogether  different. 
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It  is  inconTenient  certainly;  this  legis- 
lalion  npon  which  I  have  been  observing, 
and  it  does  occasion  a  good  deal  of  diffi- 
culty— it  has  created  a  good  deal  of 
difficulty  in  my  mind ;  but  I  have,  upon 
the  best  consideration  I  have  been  able 
to  ^ve  the  case,  come  to  the  con- 
clusion, that  the  11  &  12  Vict,  does  not 
transfer  -the  provisions  of  the  statute  of 
Anne,  either  by  direct  legislation,  or  by 
introducing  either  the  57  or  the  36  Geo.  3. 
It  is  to  be  regretted  that  this  short  mode 
of  expression,  which  raises  such  difficulty, 
should  have  been  adopted ;  but  our  duty 
is  not  to  correct  the  Legislature ;  our  duty 
is,  to  form  the  best  opinion  we  can  on 
what  the  meaning  of  the  statute  is  which 
has  been  passed.  We  may  regret  the 
form,  and  we  may  regret  that  there 
should  be  such  a  variation  in  the  laws  of 
the  two  countries.  We  mav  deplore  it, 
and  I  do  think  it  is  deplorable,  that  there 
should  not  be  distinct  and  precise  legisla- 
tion, and  that  what  is  deemed  conducive 
to  the  establishment  of  innocence  in  the 
one  country,  should  not  be  deemed  so  in 
the  other.  But,  as  I  before  mentioned, 
all  we  have  to  do  is  to  expound  the  law ; 
we  cannot  make  it.  If  there  be  no  doubt, 
or  no  ground  of  implication,  we  cannot 
depart  from  the  enactments.  The  conclu- 
sion which  I  have  come  to  upon  this 
subject  is,  that  the  statute  of  Anne  is  not 
in  force  in  Ireland,  and  therefore,  there 
was  no  foundation  for  the  error  assigned 
in  this  respect.  I  shall  not  go  into  any 
further  consideration  of  it;  it  is  not 
necessary  for  me  to  do  so  either  as  to  the 
form,  or  the  admissibility  of  such  a  mode 
of  bringing  forward  such  a  matter,  if  in 
point  of  law  the  right  existed. 

[MooBE,  J.,  gave  judgment  to  the  same 
effect,  and  dealt  with  the  question 
whether  the  objection  for  non-delivery  of 
the  copy  of  the  indictment,  list  of  wit- 
nesses, &c.,  could  be  raised  by  way  of 
plea,  as  follows :] 

The  first  Question  that  was  raised  was, 
whether  a  plea  of  that  description  ought 
to  have  been  received  at  all.  I  was  of 
opinion  below,  in  conjunction  with  my 
Lard  Chief  Justice  of  this  Court  and  my 
Lord  Chief  Justice  of  the  Common  Pleas, 
tliat  the  plea  ought  to  have  been  received. 
After  the  fullest  consideration  I  have  been 
able  to  give  this  case,  but  certainly  with 
less  confidence  on  the  subject,  after  what 
has  been  expressed  by  my  brother 
Crampton,  I  remain  of  that  opinion.  And 
I  do  Teel  satisfied,  after  the  fullest  con- 
sideration I  could  give,  that  the  Court 
would  have  adopted  both  an  unsafe  and 
unconstitutional  course,  if  we  had  pre- 
; eluded  the  prisoner  from  putting  on  the 
record  his  claim  to  the  privileges  to  which . 
&  was  entitled  and 


he  contended  h& 


under  the 


provisions  of  the  Act*  referred  to.  If  ttie 
plea  be,  as  has  been  contended,  so  totally 
bad — so  inadmissible  in  point  of  form,  and 
so  defective  in  point  of  substance,  I  do 
not  know  what  mischief  has  been  done  by 
the  reception  of  that  plea.  The  utmost 
inconvenience  was,  putting  the  Grown  to 
the  trouble  of  putting  in  a  demurrer,  and 
putting  the  Court  to  the  trouble  of  pro- 
I  nouncing  a  judgment  upon  that  demurrer 
I  — a  course  that  did  not  occupy  beyond  a 
few  minutes.  But  if  it  turned  out  that 
this  plea  ought  to  have  been  received — if 
I  it  turned  out  that  privileges  ought  to  have 
been  conceded  to  the  prisoner,  or  even  if 
the  question  was  one  of  doubt,  I  confess, 
without  entering  into  the  Question  of  dis- 
cretion at  all,  I  should  have  felt  very 
much  gi*ieved,  indeed,  if  an  opportunity 
had  not  been  a£fbrded  to  the  prisoner  of 
stating  upon  the  record,  and  having  the 
opinion  of  a  higher  tribunal,  which  had 
more  opportunity  of  examining,  thaninthe 
hurry  of  a  trial,  the  proper  determination 
of  that  important  question,  namely,  the 
right  and  title  of  the  prisoner  to  the  privi- 
leges he  claims.  But  on  princiole,  why 
ought  not  such  a  plea  to  have  oetjn  re- 
ceived ?  If  a  man  be  charged  with  high 
treason,  and  he  has  got  a  pardon,  he  may 
undoubtedly  state  upon  the  plea  that 
pardon  to  show  why  he  should  not  be  put 
upon  his  trial  again.  If  he  has  been  tried 
before,  he  mav  plead  auirrfoie  acguU  as  a 
bar  to  his  being  put  on  his  trial  again ; 
and  I  confess  I  am  unable  to  see,  on 
principle,  why  a  man  has  not  as  good  a 
right  to  say,  by  his  plea,  you  have  no 
right  to  put  me  on  my  trial  now.  The 
prisoner  says,  the  law  has  conferred  cer- 
tain privileges  on  me ;  the  law  has  given 
me  them;  those  privileges  are  prelimi- 
nary to  putting  me  on  my  trial ;  they  were 
intended  by  the  humanity  of  the  British 
law  to  enable  me  to  defend  myself  on  m^ 
trial ;  I  am  entitled  by  law  to  those  privi- 
leges ;  I  have  not  got  them,  and  I  say  that 
you  have  no  right  to  put  me  on  my  trial 
720147,  because  you  have  not  given  me  the 
privileges  to  which  I  am  entitled.  In  my 
humble  judgment,  shaken  unquestionably 
a  good  deal  by  the  doubt  expressed  by  my 
brother  Crampton  on  it,  I  do,  after  the 
fullest  consideration,  remain  of  the 
opinion  I  was  below,  that  the  safe,  pru- 
dent, and  constitutional  course  was  then 
adopted  in  the  acceptance  of  the  plea; 
and  I,  for  one,  should  very  deeply  regret 
if  any  other  course  had  been  followed. 
[The  learned  judge  again  reviewed  the 

£  revisions  of  86  Geo.  3.  and  57  Oeo.  3.,  and 
eld  that   the  latter  did  not  extend  to 
Ireland.] 

I  take  the  rule  of  construction  to  be 
this — that  if  there  be  an  Act  enacting 
certain  matter's,  and  that  Adt  is  tempo- 
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rary,  and  if  it  is  subsoqTiently  perpetu- 
ated, and  nothing  more  is  done  with 
regard  to  the  matter  bo  enacted  than 
merely  perpetuating  it,  the  law  has  its 
operation  ander  the  original  Act,  and  not 
nnder  the  perpetuating  Act ;  and  if  I  be 
right  in  that,  the  57  Oeo,  3.,  perpetuating 
the  86  Oeo,  8.,  does  nothing  more  than 
make  that  perpetual  which  before  was 
temporary;  and  the  Act  which  contains 
the  law  upon  the  subject  is  not  the  57th, 
which  perpetuates,  but  tho  36th,  which 
orijginaUy  made  the  enactment. 

On  that  subject  there  are  two  cases 
which  appear  to  me  to  be  quite  decisive. 
The  first  is  the  case  of  Bex  y.  Mcyrgan,  (a) 
That  was  an  indictment  for  perjury  laid 
to  be  taken  bj  Tirtne  of  the  12  Geo.  1.,  a 
temporary  law  afterwards  continued  by 
the  5  Oeo.  2.,  which  had  also  altered  it 
in  some  respects — 

'*  For  the  defendant  it  was  insisted,  that  the 
affidavit  should  have  been  laid  to  have  been 
taken  bj  virtae  of  the  latter  Act,  especially  as  it 
is  not  hkrely  an  Act  for  continuance,  but  has 
made  several  alterations  in  the  farmer." 

But  the  Chief  Juetice  says — 

**  When  an  Act  is  continued  everybodj  is  es- 
topped to  sav  it  is  not  in  force.  And  as  it  is 
not  altered  in  this  respect,  it  is  but  a  common 
oontinnanoe  quo  ad  hoc,** 

So  in  that  case  the  Coart  expressly 
decided  that  the  law  operated  not  under 
the  perpetuating  Act,  but  under  the 
original  Act. 

There  is  a  second  case,  which  is  the 
case  of  Shipman  t.  Henhest  (b),  which  the 
Court  has  been  referred  to,  and  Lord 
Kenyon  says  in  giving  judgment — 

"  This  action  is  brought  on  1  Jauies  1 .  c.  22., 
which  imposes  certain  penalties ;  and  enacts  by 
the  46th  section,  that  the  penalties  shall  be  re- 
covered by  action  of  debt,  bill,  plaint,  infor- 
mation, or  otherwise,  in  any  of  his  Majesty's 
Courts  of  Bocord,  in  which  suit  no  wager  of  law 
or  essoin  shall  be  admitted.  Therefore  this 
action  may  undoubtedly  be  supported,  unless 
the  jurisdiction  ot  this  Court  be  taken  away  by 
the  subsequent  statute  of  21  James  1.  c.  4. 
Then  the  general  question  must  depend  on  the 
construetion  of  this  Act  of  Parliament.  But 
some  preliminary  questions  having  been  made, 
they  may  be  first  disposed  of.  It  has  been 
aigued,  that  21  James  1.  does  not  extend  to 
actions  brouffht  on  Acts  passed  subsequent  to 
it,  and  that  this  may  be  considered  as  an  action 
brought  on  a  subsequent  statute,  1  James  1. 
c.  22.  having  expired  before  21  James  1.,  and 
having  only  been  re-enacted  since  that  time; 
but  on  this  point  I  have  not  entertained  a  doubt 
from  the  beginning.  We  are  all  most  clearly 
of  opinion,  that  this  must  be  considered  as  an 
aetion  on  1  James  1.  c.  22.;  and  that  the  sub- 

(a)  2  Str.  1066. 
(6)  4  T.B.  109. 


sequent  laws  which  have  continued  it  from  time 
to  time,  all  give  efiect  to  it  as  an  Act  made  in 
the  reign  of  1  James  .1 ." 

Then  I  say  here,  36  Cfeo,  3.  was  a  tem- 
porary Act,  the  57  Oeo.  3.  makes  a  part  of 
that  temporary  Act  perpetual,  but  the 
law  still  remains  under  36  Oeo.  3. ;  and  if 
after  the  passing  of  the  57th  there  had 
been  an  indictment,  it  would  have  been 
under  this  36  Oeo.  3. ;  and  as  that  was  an 
English  Act,  the  making  or  perpetuating 
of  an  English  Act  conld  not  nave  the 
effect,  in  my  judgment,  of  extending  it  to 
Ireland. 

[The  learned  judge  proceeded  to  hold 
that  8.  4  of  67  Geo.  3.  c.  6.  was  not  ex- 
tended to  Ireland  by  II  &  12  Viet.  c.  12. 
8.2.1 

I  have  brought  my  mind  clearly  to  the 
conclusion,  that  there  is  nothing  what- 
ever in  this  Act  of  the  II  &  12  Vict,  to 
extend  the  statutes  of  the  7  Ann.  or  the 
7  Will,  to  Ireland ;  and  I  think  an  uni- 
form, clear,  consistent  construction  to  all 
the  Acts  may  be  given,  namely,  that  there 
are  now  in  Ireland  the  same  treasons  as 
in  England,  but  that  those  accused  of 
treason  in  England  will  be  dealt  with 
according  to  the  privileges  conferred  on 
persons  there,  and  those  accused  of  trea- 
son in  Ireland  will  he  dealt  with  accord- 
ing to  the  law  as  it  now  stands  in  this 
country.  In  my  opinion,  there  never  was 
an  intention,  or  at  least  I  cannot  find  any- 
thing to  warrant  me  in  saying,  that  it  was 
the  intention  of  the  Legislature,  by  aU 
or  any  of  these  Acts,  to  remove  the  dif- 
ferences that  before  existed,  to  equalize 
the  laws,  or  to  introduce  for  the  first  time 
in  an  indirect  way,  what,  if  there  had 
been  such  an  intention,  would  probably 
have  been  introduced  by  direct  and  posi- 
tive legislation  on  the  subject. 

The  Court  having  been  unanimous  in 
the  opinion  that  the  plea  was  bad  in  sub- 
stance, it  is  scarcely  necessary  for  me  to 
advert  to  the  question  of  its  form ;  but 
considering  that  the  indictment  contained 
six  counts — that  the  privileges  claimed 
were  only  with  respect  to  one  of  them, 
and  that  yet  the  plea  was  to  the  whole 
indictment,  I  think  serions  objections  to 
its  form  could  bo  found ;  and  further  con- 
sidering that  the  prisoners  have  been 
acquitted  on  the  sixtn  count,  as  to  which 
they  claimed  the  privileges,  I  think  it 
may  admit  of  serious  doubt  whether  this 
ground  of  error  could  be  at  all  in- 
sisted on. 

The  prisoners  were  remanded  to  the 
custody  of  the  Sheriff'. 

The  prisoners  afterwards  brought  writs 
of  error  in  Parliament  to  reverse  the 
judgment  of  the  Court  of  Queen's  .Bench, 
Ireland. 
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In  the  House  of  Lords. 
May    10th   and  11th,   1849. 

FreBent :  Lords  Cottenham,  L.C,  Ltnd- 
HUBST,  Bbouoham,  CAHPBEiiL,(a)  and  other 
Lords. 

The  Judges  who  were  in  attendance  on  the 
House  were  Wilde, (6)  O.J.,  Pollock,  C.B., 
Patteson,  Wiohtman,  Cresswell,  Ekle,(c) 
and  Williams,  J.J.,  and  Parkb,((2)  B., 
BoL7E,(e)  B.,  and  Platt,  B. 

Sir  F.  Kelly, (f)  Napier, (g)  Sir  Colmom 
(JLoahlen,  and  Mac  Mahon  appeared  for 
Smith  O'Brien,  and  Bega/r  and  O'Cal- 
laghan  for  W  Maims. 

The  Aiiomey'General  (Sir  John  Jervis),{h) 
the  AtUymey-Qefneral  for  Ireland  (if ona- 
ha/i}ij,{i)  WeUhy,  and  Peacock{j)  for  the 
Crown. 

It  was  proposed  by  the  oounsel  for  the 
plaintiffs  in  error,  that  the  first  counsel 
fur  the  plaintiffs  in  error  should  reply, 
leaving  open  the  question  as  to  the 
Attorney 'Cfeneral' 9  right  to  a  final  reply  on 
the  whole  case.  This  proposal  was  as- 
sented to  on  the  other  side. 

Lord  Cottenham,  L.C,  intimated  that 
the  Lords  coDsented  to  this  arrangement, 
but  observed  that  what  was  now  done  was 
to  be  considered  as  done  by  consent,  and 
was  not  to  be  treated  as  a  precedent. 

Seagar  and  0*OdUaghan  afterwards  ad- 
dressed the  House  for  Mr.  MMa/nus, 
At  the  conclusion  of  the  arguments,  which 
were  similar  to  those  urged  before  the 
Court  of  Queen's  Bench  in  Ireland, 

Lord  Cottenham,  L.C. :  My  Lords,  I 
have  had  a  communication  from  the 
judges,  which  I  think  right  to  state  to 
your  lordships,  in  order  that  jou  may 
determine  wnat  course  you  will  pursue 
under  the  circumstances.  The  judges 
having  heard  all  the  arguments  which 
have  been  adduced  by  the  counsel  for  the 
plaintiffs  in  error  in  these  two  cases,  are 
unanimously  of  opinion  that  the  writs  of 
error  cannot  be  maintained,  and  that  the 
judgment  of  the  Court  below  on  each  of 
these  cases  ought  to  be  affirmed.  That  is 
entirely  in  conformity  with  my  own 
opinion,  so  that  unless  any  difference  of 
opinion  should  exist  among  your  lord- 
ships, it  does  not  appear  that  we  can, 
with  any  advantage,  proceed  further  with 
the  hearing    of  these  cases.      I  am,  of 

(a)  Afterwards  Lord  ChaDcellor. 
(6)  „  Lord  Truro,  L.C. 

(c)  „  Chief  Justice  of  C.P. 

(d)  „  Lord  Wensleydale. 

(e)  „  Lord  Cranworth,  L.C. 
(/)        „           Lord  Chief  Baron. 

(a)  „  Ix)rd  Chancellor  of  Ireland. 

(A)         „  Chief  Jostice  of  C.P. 

(0  „  Chief  Justice  of  C.P.,  Ireland. 

(j)         f,  C.J.,  Bengal,  and  Member  of 

the  Judicial  Committee. 


course,  only  stating  my  opinion  bb  to  the 
course  which  should  be  pursued,  and  your 
lordships  will  determine  whether  you 
adopt  tnat  opinion  or  not. 

Lords  Ltd D hurst  and  Bbougham  con- 
curred. 

Lord  Cottenham,  L.C. :  Then  the  course 
will  be  to  reqnest  the  learned  judges  to 
state  the  grounds  of  their  opinion.  For 
this  purpose  I  will  put  a  question  to  them. 

"Whether  the  plaintiffs  in  error  have 
sustained  the  errors  assigned  ?  " 

The  question  was  agreed  to. 

The  judges  requested  time  to  draw  up 
their  answer.  The  request  was  granted, 
and  the  judges  withdrew  from  the  House 
for  nearly  an  hour.    On  their  return — 

Wilde,  C.  J.,  delivered  their  opinions  in 
the  following  terms  : — 

My  Lords, — I  am  authorized  by  the 
learned  judges  to  report  their  unanimous 
opinion  that  the  errors  assigned  have  not 
been  maintained  by  the  arguments  urged 
at  your  lordships'  Bar. 

As  to  the  first  objection — 

The  judges  are  of  opinion  that  the 
allegation  upon  the  record,  that  the  three 
judges  who  executed  the  commission  in 
relation  to  the  trials  of  the  several  plain- 
tiffs in  error  were  ' '  nominated  and  ap* 
pointed  "  to  execute  that  commission,  is 
an  affirmative  allegation  of  their  authority 
to  perform  that  duty,  and  that  it  is  in  no 
respect  rendered  uncertain  or  ambiguous 
by  the  subsequent  statement,  that  the 
commission  by  which  they  were  so  au- 
thorized, nominated,  and  appointed,  was 
directed  to  them  and  others. 

Tlie  second '  objection  involves  two 
points — 

1.  Whether  the  plaintiffs  in  error,  in 
respect  of  the  6th  count  of  the  indictment, 
were  entitled  to  have  a  copy  of  the  indict- 
ment, a  list  of  the  witnesses,  and  a  list  of 
the  jury,  ten  days  before  the  trial,  under 
the  provisions  of  the  statute  of  William  3. 
and  the  statute  of  Anne  f 

2.  Whether,  if  they  were  so  entitled, 
the  objection  founded  upon  the  non-com- 
pliance with  the  provisions  of  these  statutes 
was  matter  properly  urged  by  plea  P 

The  judges  are  of  opinion  that  the  plain- 
tiffs in  error  were  not  entitled  to  have  de- 
livered to  them  the  lists  and  copy  referred 
to  in  the  error  assigned  in  that  respect, 
and  therefore  it  becomes  unnecessary  to 
consider  whether  the  objection  was  pro- 
perly urged  by  plea.  The  right  of  the 
plaintiffs  in  error  to  be  furnished  with  the 
copy  of  the  indictment  and  the  lists  re- 
f erred  to  has  been  endeavoured  to  be  sus- 
tained by  the  counsel  for  the  plaintiffs  in 
error  upon  two  grounds — 

1.  Upon  the  ground  that  the  statute  of 
the  36  Geo,  3.  c.  7.  extended  to  Ireland. 
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2.  Or  that  if  that  statate  did  not  origin- 
ally extend  to  Ireland,  it  was  afterwards 
so  extended  by  the  operation  of  57  Oeo.  8. 
c.  6.,  and  by  11  and  12  Vict  c.  12. 

The  jndges  are  of  opinion  that  neither 
of  these  ground?  can  be  supported. 

The  statute  of  36  Oeo.  3.  passed  before 
the  Union,  and  did  not  bind  Ireland,  and 
therefore  if  it  has  any  application  to  Ire- 
land, it  must  be  by  the  effect  of  57  Oeo.  3., 
or  11  and  12  Vict 

The  first  section  of  36  Oeo.  3.  c.  7.  en- 
acted, that  certain  acts  done  during  the 
life  of  his  Alajesty  Oeorge  3,,  and  until  the 
end  of  the  next  session  of  Parliament 
after  a  demise  of  the  Grown,  shall  be 
deemed  treason ;  and  the  first  section  of 
the  57  Oeo.  3.  c.  6.  made  those  provisions 
pjerpetual,  but  did  not  extend  the  opera- 
tion  of  the  statute  of  36  Oeo,  3.  to  Ireland. 

The  fourth  section  of  57  Oeo.  3.  o.  6o 
which  has  been  principally  relied  upon, 
expressly  gives  the  benefit  of  7  and  8 
WiU.  3.  and  7  Ann.  c.  21.  to  persons 
accased  of  any  treason  made  or  declared 
by  that  Act  of  57  Oeo.  3.,  and  it  is 
enough  to  say  that  the  charge  in  the 
sixth  count  is  not  for  any  treason  made 
or  declared  by  that  statute. 

With  regard  to  the  statute  of  11  and 
12  Victt  the  only  e£Pect  of  that  statute  was 
to  extend  to  Ireland  certain  of  the  pro- 
visions of  36  Oeo.  3.  made  perpetual  by 
57  Oeo.  3.;  and  the  fourth  section  of 
57  Oeo.  3.,  which  has  been  relied  on,  is 
limited  to  treasons  made  or  declared  by 
that  Act,  and  the  ti'eason  which  is  the 
subject  of  the  sixth  count  was  not  one  of 
them,  to  which,  therefore,  it  does  not 
apply. 

As  to  the  objection  that  the  counts 
charging  the  levying  of  the  war  in  Ire- 
land do  not  charge  an  offence  which,  in 
point  of  law,  amounts  to  treason — 

This  objection  depends  upon  the  con- 
struction of  the  statute  of  10  J209».  7.  o.  22., 
passing  by  the  name  of  Poyning's  Law. 

By  that  statute  we  think  that  those 
acts  which  were  treason  in  England  by 
the  statute  of  Edward  3.  were  made  trea- 
son in  Ireland,  if  committed  there,  and 
we  cannot  deem  it  necessary  to  say  more 
upon  the  subject  than  that  the  terms  of 
the  statute  admit  of  no  doubt. 

As  to  the  objection  to  the  aUocutus,  we 
think  it  is  the  proper  form. 

All  that  the  prisoner  in  that  stage  of 
the  proceedings  can  properly  be  asked  is, 
vrhat  he  has  to  say  why  judgment  should 
not  be  pronounced ;  and  as  to  precedents 
which  go  further,  we  deem  the  matter  be- 
yond the  question  stated  to  be  surplusage. 

The  only  remaining  error  assigned  re- 
fers to  the  challenge  to  the  jury.  That 
error  has  not  been  urged  at  your  lord- 
ships' Bar,  and  we  think  it  was  very  pro- 


perly abandoned,  as  the  question  is  not 
open  to  any  doubt,  the  language  of  the 
statute  of  9  Oeo,  4*.  c.  54.  s.  9  being 
clear  and  unambiguous. 

The  judges  have  not  thought  it  neces- 
sary to  trouble  your  lordships  with  a 
more  detailed  statement  of  their  reasons 
for  the  opinions  they  entertain,  as  the 
general  assignments  of  error  have  been 
so  fully  and  ably  and  satisfactorily  dis- 
cu:ised  by  the  learned  judges  of  the  Court 
of  Queen's  Bench  in  Ireland,  and  which 
arguments  are  before  your  lordships. 

Lord  CoTTENHAM,  L.G. :  YouT  lordshlpB 
having  now  heard  the  grounds  of  the 
opinion  of  the  learned  judges,  those 
learned  judges  concurring  unanimously 
in  the  judgment  pronounced  in  the  Court 
below,  I  do  not  apprehend  that  your  lord- 
ships will  feel  any  difficulty  in  coming  to 
the  same  conclusion  as  that  at  which 
those  learned  judges  have  arrived. 

In  my  own  mind,  indeed,  my  lords,  I 
have  never  had  any  doubts,  ftrom  the  time 
when  I  first  read  these  papers,  as  to  the 
result  of  these  writs  of  error.  The  reasons 
assigned  by  the  learned  judges  in  Ireland, 
who  certainly  have  most  learnedly  and 
most  elaborately,  and  in  a  manner  highly 
creditable  to  them,  investigated  the  several 
grounds  upon  which  the  plaintiffs  in  error 
rely,  leave  no  doubt  as  to  the  correctness 
of  their  decision.  They  properly  con- 
sidered the  importance  of  the  subject 
which  they  had  under  their  consideration, 
and  their  judgments,  when  carefully 
perused,  leave  not  any  doubt  upon  the 
mind  of  any  lawyer  as  to  the  soundneaa 
of  their  conclusion.  We  have  now,  how- 
ever, had  a  confirmation  of  those  reasons 
in  the  opinions  of  the  learned  judges  who 
have  assisted  us  in  considering  the  cases 
now  before  the  House ;  and  if  your  lord- 
ships* concur  in  the  opinion  which  I  have 
formed,  you  will  affirm  the  judgments  of 
the  Court  below. 

I  therefore  move  your  lordships,  on 
these  grounds,  that  judgment  be  given 
for  the  defendant  in  error  in  each  of  the 
cases  under  consideration. 

Lord  Ltndbukst  :  My  lords,  I  am  of  the 
same  opinion  as  my  noble  and  learned 
friend  who  has  just  addressed  your  lord- 
ships. 

Lord  Bkoogham  :  My  lords,  I  entirely 
agree  with  my  noble  and  learned  friend, 
that  the  judgment  ought  to  be  given  for 
the  defendant  in  error. 

I  cannot  express  my  entire  concurrence 
without  adding  my  tribute  of  respectful 
commendation  of  the  great  learning  and 
distinguished  ability  with  which  the 
learned  judges  in  Ireland  have  dealt  with 
the  whole  of  this  important  matter.  I 
never,  in  the  course  of  my  experience, 
read  a  more  able  and  aatisfaotOTy  arga- 
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xnent  in  every  respect  than  that  of  Chief 
Jnstice  Blackbwme  ;  and  the  other  learned 
judges  have  al1»  in  my  opinion,  distin- 
gnished  themselyes  by  their  ability  and 
their  learning,  and  their  careful  and  elabo- 
rate consideration  of  these  cases. 

Lord  Campbell  :  My  lords,  I  cannot 
abstain  from  expressing  my  approbation 
and  admiration  of  the  very  able  manner 
in  which  these  questions  have  been  treated 
bv  the  Loi-d  Chief  Justice  of  Ireland  and 
the  other  learned  judges  of  the  Court 
below.  I  have  only  further  to  add  that  I 
entirely  concur  with  my  noble  and  learned 
friend  on  the  woolsack  in  the  opinion 
which  he  has  expressed. 

Jud^ent  for  the  defendant  in  error. 

The  judgment  of  death  was  afterwards 
commuted  to  transportation,  under  12  &  13 
Vict,  c.  27.(a) 

(a)  This  statute,  which  vas  passed  in  con- 
sequence of  an  objection  taken  by  the  prisoners 
that  the  Crown  had  no  power  to  respite  the 
judgment  of  death  for  treason  except  by  a  free 
paidon,  recited  that  doubts  had  arisen  as  to  the 
power  of  the  Crown  to  mitigate  the  punishment 


Hatebials  made  use  of. — The  above 
report  is  compiled  from  the  Beport  of 
the  Trial  of  Wtlliam  SmOh  O'Brien, 
by  John  Oeorge  Hodges,  Grovemment 
Shorthand  Writer,  Dublin,  1849,  and 
from  the  reports  in  3  Cox.  C.C.  360,  and 
2  H.L.  466. 


of  offenders  under  judgment  of  death  for  treason 
in  Ireland,  and  provided  that  it  should  be  lawful 
to  transport  such  offenders  for  the  term  of  their 
natural  lives,  or  any  term  of  years.  Smith 
O'Brien  was  transported  to  Tasmania. 

On  May  18th,  1849,  the  Uouee  of  Commons 
ordered  a  writ  to  issue  for  the  election  of  a  new 
Member  for  the  county  of  Limerick  "in  the 
room  of  William  Smith  O'Brien,  adjudged 
guilty  of  high  treason."  Bans,,  vol.  105,  pp.  667 
-670.  In  February  1854  he  received  a  pardon 
on  the  condition  of  not  retummg  to  the  United 
Kingdom,  and  in  May  1856  an  unoonditional 
pardon.  He  died  June  18th,  1864.  See  Diet. 
Nat.  Biog.  There  have  since  been  four  triaU 
for  high  treason  in  Ireland  arising  out  of  the 
Fenian  movement.  See  the  special  report  of 
the  trials  of  Burke  and  McCafferty  at  the  Dublin 
Special  Commission,  1867,  and  of  McClnre  and 
O'Brien  at  the  Cork  Special  Commiasion. 
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THE   QUEEN   against  BOWLING. 


Trial  of  William  Bowling  for  Treason-Felo^ny,  at  the  Central 
Criminal  Court,  before  ERLE(a)  and  Williams,  J. J.,  Septem- 
ber 22  AND  23,  1848.     (Reported  in  3  Cox,  C.C.  509.) 

The  prisoner  was  indicted  under  the  Treason  Felony  Act,(6)  11  &  12  Vict.  c.  12.,  for  feloniously 
oompassing  to  depose  the  Queen,  &c.,  and  to  levy  war  against  the  Queen  in  order,  &c.  Evidence 
was  given  that  he  was  secretary  of  the  Davis  Confederate  Club,  in  Loudon ;  that  in  July  and 
Aogust  1848  he  took  part  in  meetiogs  of  Chartists  and  Irish  Confederates,  at  which  a  rising  was 
planned  for  August  16th  ;  and  that  on  that  day  groups  of  men  were  arrested  in  different  parts  of 
liOndon  armed  with  pikes,  guns,  combustible  balls,  &c.     Verdict,  Guilty. 

1.  Treason-Felony. — Levying  War. — Composing  to  depose  the  Queen, 

An  intention  that  numbers  should  assemble  in  arms,  prepared  to  resist  opposers,  and 
intending  to  prevent  the  Government  from  the  free  exercise  of  any  of  its  lawful  powers 
is  an  intention  to  levy  war  against  the  Queen,  within  the  meaning  of  11  &  12  Vict.  c.  12. 

An  intention  to  subvert  the  monarchical  constitution,  or  to  sever  Ireland  by  force  from  the 
Crown  of  England,  is  an  intention  to  depose  the  Queen  from  the  style  and  royal  name  of  the 
Imperial  Crown  of  Great  Britain  and  Ireland,  within  the  meaning  of  11  Sc  12  Vict.  c.  12. 

2.  Practice. — Copy  of  Indictment. — Lists  of  Witnesses  and  Jurors. — Reading  over  Panel, 
— fnspection  of  Indictment  and  names  of  witnesses  after  arraignment. 

In  felony  the  prisoner  is  not  entitled  to  a  copy  of  the  indictment,  or  to  lists  of  the  witnesses 
and  jurors,  or  to  have  the  panel  read  over  (r)  ;  but  he  is  entitled  to  have  the  indictment  read 
over  once  before  arraignment,  and  it  is  the  practice,  after  arraignment,  to  allow  the 
prisoner's  counsel  to  look  at  the  indictment  and  the  names  of  the  witnesses  indorsed  on  it. 

3.  Challenge Voir  dire. 

A  juror  cannot  be  examined  on  the  voir  dire  until  a  cause  of  challenge  has  been  assigned. 

(a)  Afterwards  Chief  Justice  of  C.P. 

(6)  Short  title  under  the  Short  Titles  Act,  1892  j  see  note  to  Beg.  v.  Mitchel,  6  St.  Tr.  N.S.  599. 

(c)  But  see  R^g.  v.  Cuffey,  below,  p.  467. 


C£NTBAL  CfilMINAL  CoURT. 

Before  Ekle  and  Williams,  JJ. 

On  Thursday  Sept.  2lBt,  tho  grand  jury 
returned  true  bills  against  WiUiam  Bow- 
ling and  others  for  treason-felony  under 
11  &  12  Vict.  c.  12.    The  prisoners,  who 
were  Chartists  and  Irish   Confederates,  | 
were  charged  with  conspiring  to  effect  a  | 
rising  in  London  on  August  16th,  1848,  as  i 
herein-after  described. 

Counsel  for  the  Crown. — ^The  Attorney-  ' 
QeneraHSir  John  Jervls,(a))  Welshy,  Cla/rh- 
son;. Bodkin,  and  Clerk. 

Counsel  for  the  prisoner. — Kenealy, 

Keneaiy  applijed  on  behalf  of  Bowling 
for  a  copy  of  the  indictment.  This 
is  a  prosecution  for  treason  disguised 
as  felony  by  the  Crown  and  Government 
Security  Act,  and  it  would  be  a  hard- 
ship for  the  prisoner  to  come  before 
the  Court  without  knowing  the  nature  of 
the  charge.  The  common  law  right  to 
have  the  indictment  read  over,  very  slowly, 
twice  or  three  times  would  involve  great 
waste  of  time. 

jBoUoM^ins  on  behalf  of  other  prisoners 
mftde  ttie  same  application,  and  referred 

(»  Afterwards  Chief  JopdcsoC  CJ*. 


to  the  recent  case  of  Beg.  v.  Martm,{a^  in 
Ireland,  where  it  was  granted  ex  gratia. 

Erle,  J.,  refused  the  application.  This 
is  a  trial  for  felony,  and  ought  to  be  con- 
ducted in  the  same  way  as  other  trials  fur 
felony.  It  would  be  the  worst  possible 
example  to  make  any  difference  in  a  court 
of  criminal  justice,  as  to  the  mode  in 
which  that  justice  is  administered.  The 
intention  of  the  Legislature  in  lowering 
the  more  aggravated  crime  of  treason  to 
that  of  felony,  was  that  persons  guilty  of 
this  breach  of  the  law  snould  be  tried  in 
the  same  way  as  other  criminals.  With 
respect  to  the  parties  not  knowing  what 
they  have  to  answer,  the  depositions  for 
the  most  part  give  full  information  of  the 
facts.  Sometimes  there  are  persons  who 
look  at  the  way  the  facts  are  stated  in  the 
indictment  in  point  of  form  as  a  fruitful 
source  of  technical  errors,  and  by  availing 
themselves  of  them,  justice  is  frequently 
defeated.  We  ought  not  to  give  any  extra 
facility  for  that  species  of  objection,  be- 
yond what  our  law  has  provided. 

Bodkin  stated  that  the  prisoners'  counsel 
might  have  access  to  the  indictment,  to 
save  the  necessity  of  its  being  read  over 
two  or  three  times  in  open  Court. 

(o)  6  §t.  Tr.  N.  Ss958. 
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Friday,  September  22. 

Keneaiy,  after  an  application  had  been 
made  on  behalf  of  the  other  prisoners  to 
postpone  the  trials,  stated  that  his  client 
desired  to  be  tried  at  once,  and  again 
appealed  for  a  copy  of  the  indictment. 

Eblb,  J. :  Yon  are  entitled  to  have  it 
read  over  at  fnll  length. 

Kenealy :  I  believe  I  am  entitled  at 
common  law  to  have  it  read  twice.  I 
have  a  very  strong  idea  that  I  can  pro- 
duce cases  to  have  it  read  three  times. 

Aitomey-General:  I  mnst  state  in  my 
own  justification  that  Mr.  Kenealy  was 
informed  that  he  should  have  an  oppor- 
tunity of  reading  the  indictment.  He 
went  to  the  office  of  the  Clerh  of  Assize, 
saw  it,  and  would  not  read  it,  and  now  he 
makes  this  application. 

Eble,  J.:  My  opinion  is  that  you  are 
entitled  to  have  it  read  once.  I  have 
considered  this  matter  in  consequence  of 
your  mentioning  your  intention  yesterday. 
I  am  quite  sure  that  the  rules  and  practice 
of  the  Court  are  to  be  conducted  upon 
some  principle  which  shall  tend  to  the 
due  administration  of  justice.  And  I  am 
clearly  of  opinion  that  where  the  counsel 
has  had  the  opportunity  of  seeing  the 
indictment  and  where  afterwards  that  in- 
dictment has  been  read  over  once  slowly  in 
his  presence,  it  would  be  an  absurd  rule  of 
practice  to  say  that  those  same  words  shall 
be  read  three  times  slowly,  merely  to  waste 
the  time  of  the  Court.  I  therefore  decide 
that  you  may  have  it  read  once  slowly 
but  not  more. 

Ke^iecdy:  Your  lordship  has  decided 
without  hearing  me.  I  have  the  names 
of  twelve  cases  in  the  State  Trials  where 
it  was  done. 

Eble,  J.:  I  will  hear  anything  you 
wish  to  say. 

Kenealy:  In  Orahme's  trial  before 
Holt(a)  the  indictment  was  read  twice  in 
English  and  once  in  Latin ;  in  Ohamoch^s 
ca8e,(&)  three  times  ;  in  RosewelVs  case,(c) 
three  times;  in  Weston^s  case,((Q  twice; 
in  Lord  Ma^ire*s  case,(e)  twice;  in 
Morris's  case ;(/)  in  Lilbwme*s  case  ;(o) 
in  Athin's  ca8e,(A)  twice ;  in  Konnigsmarh  s 
case,(«)  twice ;  in  Eaidiffe's  case,(j)  three 
times ;  in  Algerom  Sidney's  ca8e,(fc)  twice. 


(a)  12  St.  Tr.  645. 
(6)  12  St.  Tr.  1886. 
(c)  10  St.  Tr.  152. 
(rf)  2  St.  Tr.  912. 
(c)  4  St.  Tr.  658. 
(/)  4  St.  Tr.  1250. 
(^)  4  St.  Tr.  1269. 
(*)  7  St  Tr.  231. 
(0  9  St,  Tr.  8. 
( j' )  Foet.  Cr.  L.  40. 
(ft)  9  St  Tr.  886. 
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Eblb,  J. :  Have  you  taken  the  trouble 
to  enquire  whether  these  double  readings 
were  not  in  the  time  when  the  indiotment 
was  in  Latin  F 

Kenealy :  My  loi-d»  that  makes  no  dif- 
ference at  all. 

Erle,  J. :  In  the  one  case  it  would  be  a 
sensible  proceeding,  and  in  the  other  an 
absurd  one.  Have  you  taken  the  trouble 
to  enquire  whether  the  second  reading 
in  English  was  at  a  second  stage  or  an* 
other  day  P 

Kenealy:  Certainly  it  was  on  another 
day.     That  makes  no  difference. 

Eble,  J. :  Your  application  at  this 
moment  is  thai  the  indictment  should  be 
read  over  three  times  consecutively — ^that 
is  what  I  have  decided  you  have  no  right 
to. 

The  indictment  was  read  by  the  Clerk 
of  Arraigns. 

Parry :  I  understood  it  was  to  be  read 
slowly ;  it  is  being  read  rather  fast. 

Bcherts  (prisoners'  aMomey):  I  mnst 
personally  apply  to  have  it  read  so  that 
I  can  copy  it. 

Eble,  if. :  I  must  conduct  this  case  in 
the  same  way  as  all  other  triab  for  felony. 
I  refuse  the  application. 

The  prisoners  were  called  on  to  plead, 
and  all  pleaded,  Not  Guilty. 

Kenealy:  Your  lordship  has  said  that 
the  case  is  to  be  conducted  as  an  ordinaxy 
felony,  but  I  do  not  know  if  the  Attorney^ 
General  will  grant  the  application  that  I 
am  about  to  make  for  a  list  of  the  jurors. 

Eble,  J. :  I  refuse  the  application.  If 
you  wish  to  make  any  such  application  to 
any  other  person  you  are  at  liberty  to  do 
so,  but  I  myself  feel  that  I  am  bound  to 
conduct  the  trial  for  this  felony  by  the 
rules  applicable  to  felonies.  The  iud^ 
does  public  mischief  who  at  all  at  his  dis- 
cretion departs  from  those  rules.  I  there- 
fore feel  it  my  duty  at  once  to  say  that  I 
will  not  direct  any  list  of  jurors  to  be 
given  in  the  case  which  would  not  be 
granted  in  an  ordinary  trial. 

The  Attorney' Oeneral  having  refused  a 
list  of  the  witnesses,  BalianUne  applied 
that  the  prisoners'  attorney  miffht  see 
the  names  of  the  witnesses  on  theback  of 
the  bill. 

Eblb,  J. :  I  have  seen  it  constantly  done 
in  trials,  after  the  party  is  called  on  upon 
the  arraignment,  for  tbe  oonnsel  for  the 

Erisoner  to  see  the  indictment,  and  that  I 
ave  been  told  is  the  regular  rule ;  and 
therefore  I  will  direct,  if  you  wish  it,  that 
the  indictment  should  be  handed  to  you, 
your  client  being  now  arraigned.  Xi  is 
usually  permitted,  and  I  permit  you  to 
look  at  it  now. 
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Kenealy  applied  that  ike  list  of  jarors 
should  be  road  over,  and  referred  to 
Townley's  ca8e.(a)  That  was  high  treason, 
where  the  prisoner  had  already  a  copy  of 
the  panel,  but  the  common  law  right  to 
have  the  panel  read  oyer  was  allowed. 
This  is  a  strange  ease.  | 

Erjlb,  J. :  If  it  is  put  now  as  a  matter 
of  right,  and  I  am  called  upon  to  decide  j 
whether  upon  every  trial  for  felony  the  i 
counsel  for  tho  prisoner  has  a  right  to 
have  the  panel  of  the  jury  read  over,  I  am 
of  opinion  that  there  is  no  such  right,  and 
I  refuse  the  application. 

WiUiam  Preston  having  been  called — 

Kenealy :  I  wish  to  ask  if  that  gentle- 
man is  a  special  constable  ? 

Erle,  J. :  You  have  no  right  to  ask  any 
such  question.  You  hare  a  right  to  chal- 
leni^e  him. 

Kenealy,  I  know  I  have  a  right  to 
challenge  twenty,  and  I  wish  to  examine 
every  one  of  them  on  the  voir  dire. 

Erle,  J. :  Not  without  exercising  some 
right  of  challenge. 

Kenealy:  Then  I  shall  challenge  him 
for  cause^  and  then  ask  if  he  is  a  special 
instable. 

Eklb,  J. :  What  is  your  cause  P 

KeneiUy :  I  am  not  bound  to  state  the 
cause. 

AUomeV' General:  My  lord  will  ascer- 
tain whether  it  is  a  good  cause,  and  will 
apTOint  triers  tp  try  him. 

Kenealy:  My  lord,  I  cannot  tell  yon 
the  cause  until  I  have  the  juryman  sworn 
on  the  voir  dire, 

Eble,  J. :  Have  you  any  cause  ? 

Kenealy:  That  he  does  not  stand  in- 
different. 

Attorney 'Genei-al:  That  is  no  cause. 
You  must  state  a  particular  cause. 

£blb,  J. :  As  I  understand  a  challenge 
for  cause,  you  must  make  out  to  the  satis- 
faction of  the  Court  some  reason  for  be- 
lieving that  your  cause  is  well  founded. 
Can  you  state  to  mo  what  is  your  reason 
for  believing  that  you  have  cause  for  chal- 
lenging the  impartiality  of  William 
PresUm? 

Kenealy:  1  have  reason  to  believe  that 
he  is  a  special  constable  and  has  prejudged 
this  case.  It  is  perfectly  notorious  that 
the  great  majority  of  the  inhabitants 
about  here  were  sworn  as  special  con- 
stables. I  have  no  special  instructions 
with  regard  to  this  gentleman.  I  never 
heard  his  name  before. 

Erle,  J.:  Then  I  now  proceed — having 
disposed  of  that  challenge  for  cause— the 
officer  of  the  Court  will  proceed  with 
William  Preston,  and  the  swearing  of  him 
in  due  course. 


(a)  Fost.  Cr.  L.  7. 


85834. 


Kenealy:  Am  I  to  understand  your 
lordship  tu  say  that  I  am  not  to  be  allowed 
to  examine  upon  the  voir  dire  ?  Am  I  to 
understand  that  that  right  is  to  be  taken 
away  from  the  people  of  England,  as  all 
the  other  rights  are  taken  away  by  this 
Crown  and  Felony  Act  ?  I  am  not  aware 
of  a  single  instance,  and  I  assure  your 
lordship  that  I  have  entered  into  this 
case  with  a  great  deal  of  particularity, 
where  a  judge  called  upon  a  counsel  to 
assign  a  cause.  I  do  not  know  whether  it 
is  Haivhins  that  your  lordship  has  in  your 
hand,  but  I  believe  Mr.  BeTJe&ut  Hawkins 
was  one  of  the  loosest  law-writers  who  ever 
wrote.  He  has  laid  down  a  good  many 
things  which  are  not  law. 

Erle,  J. :  I  have  never  seen  it  done.  I 
have  read  many  text  books  upon  the  sub* 
ject  and  I  have  never  seen  the  right  laid 
down.  I  have  had  no  authority  cited  to  me 
showing  that  the  right  was  ever  exercised, 
and  it  appears  to  me  an  extremelv  un- 
reasonable and  improper  thing  that  a 
juror  should  without  any  reason  be  cross- 
examined  by  the  counsel  for  the  prisoner 
without  any  instructions  upon  the  subject. 
I  am  sure  that  no  harm  can  be  done  to 
the  prisoner  while  the  prisoner  has  the 
right  secured  to  him  by  law  of  challeng- 
ing peremptorily  an^  juror  who  is  un- 
satisfactory to  his  mind.  That  being  the 
state  of  the  case,  I  dispose  of  your  appli- 
cation to  put  questions  to  tho  iuror  by 
saying,  that  in  my  opinion,  you  have  not 
that  right,  and  I  direct  the  officer  of  the 
Court  to  swear  the  juror. 

Kenealy  applied  to  the  Court  to  reserve 
the  point. 

Eble,  J. :  I  am  clearly  of  opinion  that 
if  the  question  was  answered  in  the 
affirmative,  it  is  no  ground  of  challenge. 

The  jury  having  been  sworn. 

KwieaZy:  I  believe  I  have  a  right  to 
have  the  indictment  read  again,  but  at 
present  I  waive  it. 

Eele,  J. :  I  was  going  to  say  that  inas- 
much as  several  of  the  gentlemen  of  the 
jury  were  not  present  before,  if  it  was 
your  wish  to  have  it  read,  it  must  be 
done. 

Kenealy:  No,  my  lord,  I  waive  it. 

The  jury  were  charged  with  the 
prisoner. 

Indictment. 

Central  Criminal  Court,  to  wit. — The  jarors 
for  oar  Lady  the  Queen,  upon  their  oath 
present  that  Alfred  Dowling,  late  of  the  pflrisU 
of  Christchnrch,  in  the  county  of  Sorrej, 
labourer,  with  several  others  named,  being  sub- 
jects of  our  said  Lady  the  Queen,  not  having 
the  fear  of  God  before  their  eyes,  nor  weighing 
the  duty  of  their  alleg[ianco,  but  wholly  with- 
drawing the  love,  obedience,  fidelity,  and  alle- 
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giance  which  every  true  and  faithful  subject  of 
our  said  Lady  the  Queen,  should  and  of  right 
ought  to  bear  towards  our  said  Lady  the  Queen, 
heretofore  and  after  the  pasting  of  an  Act  of 
Parliament  made  and  passed  m  the  eleventh 
year  of  the  reign  of  her  present  Majesty,  intituled 
— •*  An  Act  for  the  better  security  of  the  Crown 
and  Government  of  the  United  Kingdom,"  to 
wit,  on  the  fifteenth  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
forty-eight,  and  on  divers  other  days  and  times 
as  well  before  as  after  that  day,  with  force  and 
arms,  at  the  parish   aforesaid,  in  the  county 
aforesaid,   and   within   the   jurisdiction   of  the 
said  Court,  wickedly  and  feloniously,  amongst 
themselves  and  together  with  divers  other  evil- 
disposed  persons,  to  the  jurors  aforesaid  un- 
known, did  compass,  imagine,   invent,  devise, 
and  intend  to  levy  war  against  our  said  Lady 
the  Queen  within  that  part  of  the  rinited  King- 
dom of  Great  Britain  and  Ireland,  called  Eng- 
land, in  order  by  force  and  constraint  to  com- 
pel lier  to  change  her  measures  and  counsels, 
and  the  said  compassing,  imagination,  inven- 
tion, device,  and  intention,  did  then  and  there 
express,  utter,  and  declare,  b^  divers  overt  acts 
and  deeds   hereinafler  mentioned;    that  is  to 
say,  in  order  to  fulfil   (lat  overt  act)  and  per- 
fect, and  bring  into  effect  their  felonious  com- 
passing,   imagination,    invention,    device,    and 
intention  aforesaid,  they  the  said  Alfred  Dow- 
ling,  and  the  others,  on  the  said  fifteenth  day  of 
August,  in  the  year  of  our  Lord  aforesaid,  and 
on  divers  other  days  and  times  as  well  before 
jis  after  that  day,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and 
within    the    jurisdiction  ■  of    the    said    Court, 
wickedly  and  feloniously  did  assemble,  meet, 
conspire,  consult,  and   agree    amongst    them- 
selves, and  together  with  divers  evil-disposed 
persons  to  the  jurors  aforesaid  unknown,  to  stir 
up,  raise,  make,  and  levy  insurrection,  rebellion, 
and  war  against  our  said  Lady  the  Queen  within 
this  realm,  and  to  overthrow  and  destroy  the 
constitution    and    Government    by    law    esta- 
blished within  this  realm ;  and  further  to  fulfil, 
&c,  (2nd  overt  act),  they,  &c.,  wickedly  and 
feloniously  did  purchase,  procure,  provide,  and 
have  divers  large  quantities   of  arms,  to  wit, 
SAvords,  daggers,    pikes,    bayonets,  guns,  and 
pistols,  and  divers  large  quantities   of  ammu- 
nition— to  wit,  gunpowder,  leaden  bullets,  and 
shot,  with  intent  therewith  to  arm  themselves 
and  other  evil- disposed  persons,  in  order  to 
attack,  resist,  fight  with,  kill  and   destroy  the 
soldiers,  troops,  and  forces  of  our  said  Lady 
the  Queen,    and    thn    police    constables    and 
peace-officers  acting  in  the  execution  of  their 
duty  within  the  r^m;    and  to    raise,   make, 
and  levy  insurrection,  rebellion,  and  war  against 
our  said  Lady  the  Queen  within  this  realm ; 
and  further  to  fulfil,  &c.,  (8rrf  overt  act),  they, 
&c.,  wickedly  and    feloniously   did   assemble, 
meet,   conspire,    consult,  and    agree    together 
amongst  themselves,  and  together  with  divers 
other  evil-disposed  persons,  to  the  jurors  afore- 
said unknown,  to  set  fire  to,  bum,  and  destroy 
divers  police  stations,  railway  stations,  houses, 
and  buildings,  and  to  provide  and  prepare  divers 
combustibles  and  materials  for  the  purpose  of 


setting  fire  to,  burning,  and  destroying  the  8 
and  further,  to  fulfil,  &c.,  (4/A  overt  act),  they, 
&c.,wickedly  and  feloniously  did  enrol  themselves, 
as,  and  became  and  were,  members  of  divers 
unlawful,  secret,  and  dangerous  associatioas 
clubs,  and  confederacies,  holding  secret  corre- 
spondence and  communications  with  each  other, 
for  the  purpose  of  organizing,  raising,  making, 
and  levying  insurrection,  rebellion,  and  war 
within  this  realm  ;  in  contempt  of  our  Lady  the 
Queen  and  her  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against  the 
form  of  the  Statute  in  that  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Uidy 
the  Qaeeu,  her  crown,  and  dignity." 

The  second  count  averred  the  com- 
passing and  intent  to  be  to  deprive  and 
depose  onr  Sovereign  Ladv  the  Queen 
from  the  style,  hononr,  and  royal  name 
of  the  Imperial  Crown  of  the  United 
Kingdom  of  Great  Britain  and  Ireland, 
and  was  in  all  other  respects  the  same  aa 
the  first  connt. 

Opening  Spebch  fob  the  CaowN. 

[The  Attorney' Oenei-al  stated  that  this 
was  the  first  prosecution  in  England 
under  11  &  12  Vict.  c.  1*2.,  which  he 
explained  had  been  passed  in  consequence 
of  a  defect  in  the  law,  which  divided  all 
political  offences  into  treason,  with  its 
penal  consequences,  and  misdemeanors. 
One  result  of  this  was  that  foolish  and 
vainglorious  persons  were  tempted  to 
make  martyrs  uf  themselves  by  incurring 
the  penalties  of  treason,— a  stimulus, 
which  was  taken  away  from  them  by  this 
Act,  allowing  such  offences  to  be  pro- 
secuted as  felony.  The  only  privileges 
of  which  it  deprived  the  snbject  were  the 

Erivileges  of  being  hanged  and  disem- 
owelled  and  treated  as  a  traitor.] 
Before  the  passing  of  this  Act  there 
were  three  classes  of  treason,  an  attempt 
or  desire,  as  it  is  called  a  compassing 
to  murder  the  Sovereign,  a  compassing 
or  intention  or  desire  to  depose  the 
Sovereign,  and  a  compassing  or  desire 
to  levy  war,  that  is  to  raise  an  insur- 
rection, or  by  force  to  compel  the  Sove- 
reign, or  the  Grovemment  of  the  Sovereign, 
to  change  their  measures.  It  would  have 
been  highly  impolitic  and  improper  that 
any  mitigation  whatever  in  the  first  class 
of  the  offences  should  be  attempted  by 
the  legislature,  and  therefore  any  attempt 
upon  the  life  of  the  Sovereign,  is  now,  as 
it  was,  visited  with  the  highest  penalties 
of  the  law  ;  but  to  attempt  to  depose  the 
Sovereign,  to  attempt  to  levy  war,  to 
drive  the  Sovereign  oy  force  to  change 
the  measures  of  the  Government,  has  by 
this  Act,  mercifully  and  most  judiciously, 
been  reduced  from  the  higher  penalty  of 
the  law  to  the  offence  of  fdlony,  for  which 
the  party  may  suffer  the  high  penalty  of 
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transportation  for  life,  or  a  lesser  term  of 
seven  years,  or  even,  if  the  oiroumstances 
justify  it,  may  be  simply  imprisoned  for  a 
period  not  exceeding  two  years.  The 
charges,  therefore,  nnder  this  statnte,  as 
they  are  expounded  technically  in  the  in- 
dictment, are  two.  The  first  is,  the  inten- 
tion— that  is,  the  compassing,  and  imagin- 
ing and  devising  and  intending  to  levy 
war  against  the  Queen,  in  order  to  con- 
strain and  compel  her  to  change  her 
measures  and  councils.  The  second  is  a 
similar  compassing,  in  order  to  deprive 
and  depose  tne  Queen  from  the  style  and 
honour  of  the  royal  name  of  the  Imperial 
Crown  of  this  kingdom.  Each  of  these 
oompassings,  as  was  the  practice  formerly 
in  treason,  which  is  now  retained  by  a 

'  provision  of  this  Statute,  is  established 
in     the     indictment     by     a     statement 

•  of  a  varietur  of  what  are  called  overt 
acts,  as  applicable  to  each  count  of  the 
indictment.  They  are  the  conspiring, 
consultli^,  and  agreeing  together  to  raise 
insurrection — that  is  one  ;  the  purchasing, 
providing,  procuring,  and  having  arms 
and  ammunition — that  is  the  second.  The 
third  is,  assembling  and  conspiring 
amongst  themselves  to  set  fire  to,  buni, 
and  destroy  police  stations,  railway  sta- 

.  tions.  and  others.  The  fourth  is  to  enrol 
themselves  and  become  members  of  un- 
lawful, secret,  and  dangerous  associations 
and  clubs.  If  all,  or  any  one,  of  these 
overt  acts  is  proved  to  your  satisfac- 
tion, justifying  the  intent  laid  in  the 
indictment,  it  will  be  your  duty  to  find  the 
prisoner  guilty  of  this  charge.  Now,  it 
ought  not  to  be  forgotten  that  the  charge 
being  founded  and  supported  bv  the  alle- 
gation of  felonious  conspiracy, the  inquiry 
is  not  limited  to  the  sole  and  simple  acts 
of  the  prisoner  standing  at  the  bar ;  for, 
the  conspiracy  having  been  once  ascer- 
tained and  proved,  which  is  the  foundation 
of  the  charge,  the  acts  of  others  joining 
in  the  conspiracy,  and  the  assertions  of 
other  parties  to  that  combination,  will  be 
evidence  against  the  prisoner. 

I  regret  to  state  tnat  the  prisoner  at 
the  bar  has  moved  in  a  difierent  sphere 
from  those  as  to  whose  cases  we  have 
principally  been  engaged  upon  in  this 
and  former  sessions  ;  he  is  a  man  of  edu- 
cation»  a  man,  I  am  told,  of  considerable 
talent,  an  artist  by  trade,  who,  if  he  had 
devoted  himself  to  the  application  of  his 
honest  industry,  might  have  supported 
himself  with  credit  and  respectability  ;  but 
unfortunately  from  some,  I  presume,  per- 
version ho  has  connected  himself,  not 
with  politics,  for  of  that  there  can  be  no 
complaint,  but  given  himself  to  a  course 
and  practice  which,  if  it  liad  not  been 
detected  fortunately  on  the  16th  of 
August,  the  day  when  the  rising  was  to 


take  place,  would  have  been  attended 
with  the  most  melancholy  and  destructive 
consequences,  not  only  I  fear  to  the  lives 
of  many,  certainly  to  the  property  of  most, 
but  infallibly  to  the  trade  and  commerce 
of  this  kingdom.  You  have  heard  possi- 
bly from  general  report,  that  amongst 
others  who  are  to  be  called  as  witnesses, 
there  are  some  who  have  taken  part  in  the 
illegal  course,  now  the  subject  of  this 
enquiry.  I  shall  be  compelled  to  call 
more  than  one  such  person,  and  in  the 
outset  I  beg  of  you,  while  you  recollect 
that  it  is  impossible  from  pure  sources  to 
get  evidence  in  transactions  of  this  de- 
scription, I  beg  of  you  to  watch  narrowly 
the  testimony  of  those  who  stand  here 
in  the  character  of  accomplices,  and  to 
take  care  they  are  confirmed  in  important 
matters,  although  I  am  sorry  to  say  in 
this  case  that  there  is  under  the  hand- 
writing of  Bowling  himself,  conclusive 
confirmation  of  the  case  I  am  about  to 
state  to  you. 

You  have  heard  that  there*  has  been 
in  this  country  for  many  years  a  body 
of  persons  who  have  become  advocates 
of  the  People's  Charter;  of  that  there 
can  be  no  complaint  here  or  elsewhere. 
Everyone  has  an  undoubted  right  to  enter- 
tain what  political  opinions  he  pleases, 
and  to  advocate  and  to  agitate  for  the 
assertion  of  those  political  opinions,  pro- 
vided he  keeps  himself  witmn  the  calm 
course  of  free  discussion,  and  attempts  to 
do  nothing  treasonable  or  illegal. 

You  know,  likewise,  that  recently,  I 
regret  to  say,  Ireland  has  been  in  a  state 
amounting  to  open  rebellion  ;  and,  I  be- 
lieve, comparatively  recently,  a  new  addi- 
tion to  the  Chartist  Associations 

Kenecdy :  My  lord,  I  object  to  the 
Attorney  General  attempting  to  influence 
the  minds  of  the  jury  by  reference  to  any 
matter  of  which  he  will  not  give  evidence. 
On  the  recent  trials  here  for  sedition,  I 
heard  the  Attomey-Oeneral  talk  about 
Communism  and  Jacobinism.  He  gave 
no  evidence,  my  lord,  of  Communism  or 
Jacobinism,  though  he  attempted  to  in- 
fluence the  jury  on  both. 

Eble,  J.:  If  you  look  at  this  in  the 
nature  of  a  public  event,  universally 
known,  it  may  be  alluded  to  for  the  course 
of  justice.  I  do  not  undertake  to  speak 
to  the  exact  accuracy  of  the  language,  but 
in  a  treatise  on  evidence  I  have  seen  that 
laid  down — contemporaneous  history  I 
have  seen  alluded  to. 

Attorney- General :  "We  are  aware  that 
Ireland  has  been  in  the  state  I  have  de- 
scribed. I  regret  to  state  that  not  only 
have  the  Chartists,  as  they  were  called, 
deviated  from  the  fair  mode  of  dis- 
cussion and  meeting  to  advocate  their 
political  opinions,  but  there  were  Con- 
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federate  Clnbs  of  Insninen,  whose  object 
was  to  do  what  they  conld  in  this  oountry 
by  creating  distnrbances.  by  resorting  to 
force,  not  only  to  intimidate  the  GoTcrn- 
ment  and  to  paralyze  their  exertions  when 
du*ected    to  Ireland,  but  to  harass  the 
people  of  this  metropolis,  who,  feeling  the 
importance  of  peace  and  qniet,  without 
reference  to  their  political  opinions,  were 
willing  to  rise  to  a  man  for  the  protection 
of  order.    There  were  these  Clubs  and 
Confederates  associated  together  to  disturb 
the  public  peace,  and  it  had  gone  to  such 
an  extent  that  the  Chartists,  who  had  met 
originally  merely  to  discuss  and  assert 
their  political  opinions,  issued  handbills  and 
papers  to  create  and  to  form  illegal  com- 
binations  and  corresponding  societies,  a 
copy  of  which  I  now  have  in  my  hand, 
by  which    they  arranged  to   divide  the 
metropolis  of  the  country  into  districts. 
They  had  Class  Leaders  and  Correspond- 
ing Delegates,  and  were  in  communica- 
tion throughout  the  whole  country,   so 
that  they  could,  without  the  knowledge 
of  the   Government,    have  simultaneous 
risings  throughout  the  country,  and,  by 
dispersing  the  force  of  the  authorities, 
paralyze  and  neutralize  the  utility  of  that 
force,  and  with  them  the  Irish  Confederates 
associated.    I  mention  that  with  reference 
to  the  priBoner,because  he  was  the  secretary 
of  the  Davis  Confederate  Club.  I  will  read 
to  you  the  resolutions  of  that  club  entered 
in  a  book,  I  believe,  in  the  handwriting  of 
the  prisoner,  found  in  his  lodgings  after 
his  apprehension.    You  will  for^ve  me 
for  saying,  and  I  say  it  with  sincerity, 
I  blush  for  my  profession  to  be  obliged  to 
read  them — but  they  show  ])retty  clearly 
what  was  the  object  and  intention  of  the 
prisoner — and  I  am  compelled  to  read,  and, 
therefore,  I  do  read  them,  let  me  assure 
the  learned  counsel,  with  no  other  inten- 
tion but  the  sincere  discharge  of  my  duty 
on  this  occasion.    This  is  from  a  minute 
book  of  the  proceedings  of  the  Confedera- 
tion of  the  Davis  Club-- 

«•  Public  Meeting,  Wednesday,  May  8rd.  Mr. 
Thomas  Corcorran,  Vice-President,  in  the  chair. 
— ^The  news  from  Limerick  was  read  from  the 
Telegraph.  Articles  were  read  by  Mr.  Dowling 
from  the  United  Inahman,  Mr.  Doheny," 

a  gentleman  who,  we  hear,  is  the  leader  of 
the  disturbances  in  Ireland— 

"  Barristcr-at-Law,  attended  and  addressed  the 
meeting,  amidst  the  highest  enthusiasm.  This 
address  was  practical,  and  recommended  to 
every  man  to  make  himself  as  strong  as  possible, 
that  no  aggression  may  find  them  unprepared. — 
Saturday,  10th  June.  Mr.  Dowling  was  directed 
to  attend  as  Secretary,  pro  tempore. — Wednesday, 
14  th  June.  Mr.  Donald  Mathewson  in  the  chair. 
Mr.  Kenealy  mored  a  resolution  to  the  effect 


that    this    Club    disclaim  all  connection  with 

Chartists  and  physical  force  men.     Mr.  

seconded  the  motion,  and  Mr.  Nolan,  in  a  long 
speech,  opposed  the  motion,  and  objected  on 
the  ground  of  irregularity.  It  was  finally  left 
to  the  decision  of  the  club  in  committee.  On 
Friday  evening  subscriptions  were  received  for 
the  Defence  Fund,  amounting  to  1/.  9s.  \d. 
Mr.  Kenealy  mored  the  following  resolu- 
tion :  — That  this  club  disclaims  all  connection 
with  pikes,  rifles,  guns,  and  pistols,  and  will  use 
none  other  than  legal  and  constitutional  means 

in  accomplishing  its  object.    Mr. seconded 

the  resolution." 

Remember  what  Bowling  moved.  He 
moved  an  amendment— 

*'  That  it  be  postponed  till  the  day  of  jadgment, 
— carried  unanimously." 

And,  gentlemen,  this  is,  I  believe,  the 
handwriting  of  Dowling  himself,  ae  secre- 
tary. A  gentleman  (I  wish  he  had  not 
been  there),  from  some  motive  moves  that 
the  Club  disclaim  resorting  to  force. 
Dowling,  who  is  charged  with  arming, 
providing,  and  procnring  arms,  and  agree- 
ing to  levy  war,  one  of  the  overt  acts, 
moves  that  that  appeal  to  the  meeting,  not 
to  resort  to  force,  be  adjourned  to  the  day 
of  judgment.  He  argues  it,  it  is  sup- 
ported and  carried  in  that  clnb  unani- 
mously, he  enters  it  in  the  minutes  in  his 
own  handwriting. 

On  the  16th  of  Auffust  a  number  of 
persons  were  apprehended  at  the  "  Onmge 
Tree,''  in  Orange  Street,  Bed  Lion  Square. 
Biichie,  I  think,  having  a  quanti^  of 
combustible  balls  under  the  seat  where 
he  was  sitting,  and  living  at  his  lodgings, 
upon  his  premises,  117  ball  cartridges, 
4  bullet  moulds,  4  loose  bullets,  3  com- 
bustible balls,  a  powder  horn,  a  bottle 
full  of  gunpowder,  a  bayonet,  and  a  ladle 
for  melting  lead,  a  piece  of  lead,  50  per- 
cussion caps,  and  a  quantity  of  snot. 
A  number  of  persons  were  arrested  on 
the  same  day,  eleven  I  think,  at  the 
"  Angel,"  in  Webber  Street,  Blaokfriars 
Boad,  every  one  of  them,  armed  with 
bullets,  cartridges,  pikes,  and  pistols 
loaded,  and  one  of  them  not  shewing 
courage  commensurate  with  his  apparent 
boldness,  having  some  kind  of  tin  plate 
upon  his  breast  to  resist  an  attack  upon 
hiniself,  I  presume.  On  the  same  day,  in 
various  parts  of  London,  armed  people 
were  apprehended,  one  of  them.  Argue, 
going  to  a  meeting,  which  I  will  show 
was  arranged  beforehand,  with  a  gun  con- 
cealed under  his  coat  which  he  said  was 
an  umbrella  he  was  taking  to  St.  Giles*, 
where  he  heard  there  was  to  be  a  meeting 
of  armed  persons,  for  his  own  defence. 

Kow,  that  being  so,  we  will  see  what 
preceded  these  acts,  which — ^if  connected 
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with  the  prisoner  as  part  of  the  previons 
arrasgement,  my  lords  will  toll  you — 
clearly  amount  to  arming  in  support  of  the 
overt  act  charged,  and  are  sufficient  to 
make  out  this  indictment.  It  seems  that 
matters;had  arrived  at  sucli  a  state  that  not 
only  the  Chartists  but  the  Confederates 
were  determined  to  act  ofiFensively,  and 
they  appointed  what  was  called  the  "Plot- 
ting Committee/'  of  which  the  prisoner 
was  a  member. 

J!rhe  Attorney-  Oeneral  proceeded  to  state 
that  evidence  would  be  given  by  Powell  as 
to  the  election*  of  the  ''Plotting  Com- 
mittee/' on  July  20th,  and  an  adjourned 
meeting  on  July  23rd,  when  a  map  of 
London  was  produced,  and  a  plan  of  the 
Seven  Dials.  Consultations  were  held 
between  the  parties  with  reference  to  the 
best  mode  of  destroying  the  police  stations 
and  the  railway  stations,  and  the  mode  of 
making  barricades,  and  assassinating  the 
police.  Fowell  would  also  givo  evidence  as 
to  subsequent  meetings,  especially  one  on 
August  4th  at  CartiorigJU'e  Coffee  House, 
when  another  person  of  notoriety  appeared 
on  the  scene,  Ouffey,  who  was  appointed 
secretary  to  the  •'Plotting,  or  Ulterior 
Committee."  It  would  be  proved  that  Guffey 
gave  directions  to  another  man  for  the 
preparation  of  ball  cartridges  and  offensive 
weapons;  and  being  remonstrated  with, 
and  asked  what  was  the  use  of  that, 
because  the  man  had  no  gun,  said  they 
would  break  open  the  gunsmith's  shops 
and  provide  themselves  with  guns,  bat 
they  must  be  prepared  with  ammunition. 
Toxoell  would  also  give  evidence  of  other 
meetings,  especially  one  at  the  "  Orange 
Tree  '*  on  August  iHh,  when  propositions 
were  made  to  select  persons  who  could  be 
depended  upon,  to  station  them  at  particu- 
lar places,  to  fire  houses,  police  stations, 
and  railway  stations,  and  Eitchie  and 
others  were  directed  to  endeavour  to  pre- 
vail upon  the  men  of  the  North  Western 
Station,  who  were  then  out,  to  join  in  the 
Confederation.  Each  delegate  made  a 
report  to  the  committee  ot  the  stock  of 
ammunition,  and  of  the  men  who  he 
believed  were  prepared  to  act  under  his 
directions.] 

I  now  come  to  the  15th  of  August,  and  it 
is  a  most  important  meeting.  On  the  I5th 
ther6  was  a  meeting  of  delegates  by  ad- 
journment at  the  **  Lord  Den  man  "  beer 
shop,  there  were  present  40  persons,  Bitehiey 
Gurney,  Bowling,  Guffey,  Fay,  Lacy  and 
many  others.  .  Lacy  who  had  been  in  the 
North  and  had  returned,  stated  that  he 
was  watched  by  the  police— and  I  believe 
warned  by  a  boy  that  he  was  so  watched — 
that  he  was  sure  the  people  in  the  North 
were  ready  to  rise  to  a  man,  and  proposed 
that  the  sub-committee  of  five  should  re- 
tire and  consult  together.    They  accord- 


ingly retired  to  a  coffee-house  in  the 
neighbourhood.  All  but  Lacy  returned 
and  MuUifM  then  made  a  statement,  I 
believe,  in  the  presence  of  Bowling,  of  the 
result  of  their  deliberations,  which  I  will 
now  read  to  you.  "  Gentlemen,  as  you 
are  all  aware  of  the  sub-committee  having 
retired  and  come  to  certain  resolutions, 
they  have  appointed  me  to  give  you  cer- 
tain instructions.  You  all  understand 
very  well  what  we  have  met  here  for,  and 
I  have  one  question  to  ask  yon.  You  will 
understand  that  there  is  to  be  no  flinching 
in  the  matter,  you  are  to  speak  out 
honestly  and  boldly ;  to-morrow  night  the 
blow  must  be  struck.  I  shall  put  the 
question  plainly,  whether  you  will  come 
out  to  a  man  ? "  At  this  point  Guffey 
interposed  and  said,"  The  time  is  precious, 
you. know  I  must  be  off,  you  know 
all  my  men  are  waiting  for  me,  I  take 
the  Western  Division."  JMuZZmw  put  it 
round  to  the  various  persons,  "Yes  or 
no,  are  you  prepared?"  And  all  but 
two  announced  their  intention  of  being 
prepared  and  their  determination  to  act. 
Bowling  was  one  who  assented,  and  Fowell 
assented  likewise.  They  were  to  go  out 
and  fight,  there  is  no  question  about  it. 
He  further  says,"  The  further  instructions 
I  have  to  give  you  are  these,  we  shall  take 
up  four  positions."  One  was  to  meet  a  body 
on  Cierkenwell  G-reen,  and  another  at  the 
Tower  Hamlets,  another  at  the  Broadway, 
Westminster,  and  the  fourth  position  was 
the  Seven  Dials.  Brewster  was  to  take 
Cierkenwell,  Payne  the  Tower,  Mullins 
the  Broadway,  and  a  man  named  Bassett 
the  Seven  Dials.  They  were  to  meet  at 
twenty  minutes  past  nine  to  a  second; 
every  man  was  to  be  there ;  and  Eitchie 
was  to  meet  four  confidential  men  from 
each  locality — men  that  would  do  every- 
thing or  anything— at  the  **  Orange  Tree  " 
public  house  at  five  o'clock.  That  there 
might  be  no  mistake,  a  sort  of  tri-coloured 
ribbon  was  produced  to  be  worn. on  the 
wridt,  as  a  badge,  by  the  leaders.  And  you 
will  find  that  on  the  apprehension  of  one 
of  them,  such  a  badge  was  found,  confirm- 
ing in  that  respect  the  testimony  of  the 
accomplice. 

Now,  how  is  that  statement  confirmed  P 
On  August  16th  at  five,  or  a  few  minutes 
after,  we  find  in  the  "  Orange  Tree,"  the 
men  there  with  Bitchie  in  the  course  of 
active  conversation.  About  the  same 
time  we  find  at  the  ^.ngol,  in  Webber 
Street,  11  men,  armed  with  the  most 
deadly  weapons ;  and  though,  of  course, . 
their  apprehension  spread  like  wildfire 
and  gave  warning  to  the  disaffected,  we 
find,  during  the  night,  men  going  armed 
in  various  parts  of  London— K>ne  of  them, 
Argue,  Bojiug  that  he  was  going  to  Seven 
Dials  with  a  gun,  which  he  called  an 
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umbrella,  to  protect  himself  in  the  event 
of  there  being  a  riot. 

We  hare,  therefore,  in  the  acts  of  the 
parties,  the  clearest  confirmation  of  the 
evidence  of  this  witness.  It  may  no 
donbt  be  said  that  everybody  has  a  right 
to  have  arms  or  ammanition,  bnt  here  we 
find  persons  assembled  at  five  o'clock  in 
the  afternoon,  in  large  numbers,  armed 
with  weapons  that  nobody  has  for  self- 
defence  ;  we  find  in  the  hands  of  men  who 
from  their  position  in  life  would  not  be 
expected  to  have  them,  combustible  balls, 
pikes  and  pistols,  for  purposes  of  offence, 
the  combustible  balls  beinp^  charged  with 
nails  and  pieces  of  iron,  with  a  fuse  run- 
ning through  them  for  the  purpose  of 
easier  ignition.  You  will  find  that  JkfiiZ/tn«, 
at  nine,  goes  to  give  notice  that  these 
parties  have  been  arrested,  and  to  disperse 
the  meetings. 

[The  AUorney-Oeneral  stated  that  evi- 
dence would  be  given  hj  Bdldwinson, 
Carder  and  others,  confirming  Powell.l 

This,  gentlemen,  is  a  general  outline  of 
the  case.  At  the  outset  we  acquire  a 
knowledge  of  the  ultimate  wishes  of 
Dowling,  the  prisoner,  because  he  re- 
nudiates  altogether  a  resort  to  moral 
lorce  and  moral  argument,  and  adjourns 
to  the  day  of  indgment  the  resolution 
that  there  should  bo  no  resort  to  pikes 
and  arms.  I  will  show  you  that  he  was 
in  constant  communication  with  these 
parties,  and  confirm  it  by  the  fact  that 
the  risings  took  place*  as  they  were 
originally  intended.  I  now  conclude  by 
reading  a  letter,  in  his  own  handwriting, 
addressed,  I  believe,  to  his  aunt.  lam 
glad  that  this  Act  of  Parliament  has  taken 
from  him  the  vain  ^lory,  the  foolish  and 
absurd  notion,  that  he  is  to  be  a  martyr. 
A  traitor  to  be  dignified  bv  the  name  of 
martvr — he  is  a  mere  felon ;  he  admits 
the  full  extent  of  his  liability,  he  sees 
the  consequence,  but  consoles  himself 
that  he  is  a  victim,  a  martyr,  a  traitor — 

lTheAUor/iey-Qeneralreadt\ie\etteT(a).l 

Now,  nobody  living,  and  having  hoard 
the  account  of  PoK;eZ7,  can  read  this  with- 
out knowine  what  the  judgment  of  this 
person  is  of  his  own  case.  He  says,  Powell 
has  betrayed  us — that  is,  Powell  has  stated 
what  he  knew,  and  the  conseqaence  is 
what,  *'  I  am  outlawed — my  neck  is  in 
jeopardy;   but   I  calculated    the    conse- 

Suences  before  I  did  the  act,  and  I  must 
y  from  the  counti^."  This,  I  believe,  is 
in  the  handwriting  of  the  prisoner  himself, 
it  is  found  upon  his  person,  and  nobody  can 
doubt  when  they  contrast  all  the  circum- 
stances that  I  have  mentioned  with  the 
statement  of  Potoell  And  other  persons 
present,   that  the  prisoner,   DotoUng,  is 

(a)  See  below,  p.  398. 


guilty  of  the  felony  which  is  imputed  to 
him  by  this  indictment.  I  most  again 
caution  you  that,  of  oourse,  in  this,  as  in 
every  case,  you  will  act  only  upon  the 
evidence  which  is  adduced  beforo  you, 
not  omitting  (you  are  not  bound  to  do  so) 
your  knowledge  of  the  circumstances  of 
the  times.  You  must  watch,  of  course, 
narrowly  the  testimony  of  the  accom- 
plices, but  if  they  are  confirmed,  I  am 
convinced  that  you  will  not  lay  down  that 
dangerous  rule,  that  in  cases  where  of 
necessity  it  is  utterly  impossible  to  get 
evidence  from  pure  sources  of  the  extent 
of  these  treasonable  designs  thus  har- 
boured by  ill-affected  persons,  that  danger- 
ous doctrine  that  unless  honest  and 
unsuspected  testimony  can  be  produced 
before  a  jury  the  instigators  of  tnese  foul 
attempts  are  to  go  unpunished. 

Evidence  tor  the  C&own. 

Joseph  Thompson — Examined  by 
Clarhson, 

Police-sergeant,  F  11.  On  the  night 
of  20th  August,  in  conseouence  of  infor- 
mation, I  apprehended  tne  prisoner  in 
Lambeth  Walk.  He  asked  if  I  had  a 
warrant  against  him,  I  said,  "No;  it 
was  felony,  and  there  was  no  neoessity 
for  a  warrant."  He  said  his  name  was 
William  Dowling.  I  said,  "  You  live  at 
No.  5,  Nassau  Street.'*  I  took  a  pocket- 
book  from  him,  and  this  letter  {marked 
No.  1),  which  was  folded  up,  but  not 
sealed.  He  said,  '*  You  will  not  take  that 
letter,  I  suppose;  it  is  only  a  private 
letter  to  a  fnend."  I  had  been  to  5,  Nas- 
sau Street  the  day  before,  and  there  found 
some  papers  in  the  back  room,  second 
floor,  which  Mrs.  Dorothy  Jarvis  pointed 
out  to  me,  and  I  there  found  all  these 
books.  Among  other  things  there  were 
two  recipes  for  making  gun-cotton — 
{producing  tlie  letter  marked  1 ;  hook  marked 
2  ;  paper,  8  ;  list  of  memhers  of  the  Davis 
Confederation  Clvh,  -4;  a  number  of  cards 
of  admission  to  thai  club,  5 ;  appointment 
of  collectors  to  that  cUib,  6 ;  a  hook,  eniiHed 
**  National  Defence  Fund,'*  7 ;  a  list  of 
svbsoriptions  to  the  eUib,  and  a  fund  for 
Mrs.  Mitchel,  8/  a  paper  h-eaded  **  Defence 
Fund  Account,**  9;  and  a  letter  from  a 
person  named  M 'Man us  to  the  prisoner,  con- 
taining an  account  of  expenses  attendant  on 
the  defence  of  Frank  Looney  and  others). 

Cross-examined  by  Kenealy. 
Did  you  attend  any  of  the  meetings  of 
that  clubP — No,  I  was  very  anxious  to 
get  the  prisoner  into  custody.  I  shall  not 
tell  you  when  I  received  information  that 
he  was  at  Lambeth.  It  was  from  some 
conversation  that  I  had  with  some  of  the 
police.  ^ 
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Dorothy  Jcvrvis^  the  wife  of  the  landlord  > 
of  No.  5,  Nassaa  Street,  confirmed  the  j 
last  witness  as  to  the  finding  of  the  books  | 
and  papers  in  the  prisoner's  room.  i 

Charles  Frederick  Chuth — Examined 
by  Welshy, 

I  am  an  attorney,  residing  in  Gray's  Inn.  ' 
I  have  known  the  prisoner  abont  a  year  and  | 
a  half.  I  haye  occasionally  corresponded  i 
with  him.  I  have  neyei*  seen  him  write,  | 
to  my  knowledge.  I  believe  this  to  be  | 
his  writing  (loohingaJt  letter.  No.  1).  There  I 
is  a  difference  in  tne  writing  in  this  book 
{No,  2).  I  can  point  ont  what  I  think  to 
be  his  writing.  This  entry  of  12th  Jnne 
I  believe  to  be  his.  This  of  14th  Jane 
appears  to  be  a  very  different  writing  from 
that.  The  first  three  and  a  half  lines  of 
Jnne  12th  I  have  no  donbt  are  his.  I  do 
not  think  the  first  four  lines  on  14ith.  Jnne 
are  his.  I  have  seen  this  book  before, 
but  very  cursorily.  I  think  the  whole  of 
the  entry  of  the  16th  is  his  writing,  except 
the  last  four  lines.  There  is  a  pecnliarity 
of  style  aboat  his  writing;  he  generally 
wrote  in  a  large  hand,  bnt  the  very  small 
hand  I  cannot  detect.  I  have  no  donbt 
that  this  "Monday,  3rd  July,'*  is  his 
writing,  and  the  whole  under  that  head. 
The  whole  under  10th  and  12th  of  July, 
and  I  believe  14th,  17th,  and  19th.  That 
is  the  whole  of  the  page.  I  have  not  read 
any  part  of  it.  I  have  only  looked  at 
different  words.  I  believe  this  under  the 
head  of  meetings  15th,  17th,  19th  of  May 
ts  his  writing,  and  that  of  3rd  May  also. 
The  who|p  of  book  {No.  6)  I  believe  to  be 
his  writing. 

Gross-examined  by  Kenealy. 

How  long  have  you  known  the  pri- 
soner P — ^About  a  year  and  a  half.  He  is  I 
the  son  of  a  respectable  solicitor.  He  is 
a  portrait  painter  of  very  considerable 
talent.  I  have  known  him  intimately  for 
the  year  and  a  half.  During  the  time  I 
knew  him  he  api>earod  a  perfectly  loyal 
subject  of  the  Queen.  I  always  believed 
him  a  very  inoffensive  man,  and  I  did  not 
believe  he  had  any  particular  view  on  any 
political  subject.  He  was  a  person  of 
very  mild  demeanour.  He  has  always 
expressed  and  conducted  himself  ns  a  | 
peaceable  subject. 

The  following  entries  were  read  from 
book  (No.  2)— 

<*May  12th.  Ck>iniiiittee  meetiDg.  Mr. 
J)owling  in  the  chair.  The  minutes  of  the  last 
meeting  were  read  and  passed.  The  secretary 
called  the  attention  of  the  members  to  the 
necessity  of  procuring  new  members  to  the 
club.  Notice  of  the  following  motion :  '  That 
a  committee  of  ceven  be  appointed  to  consider 
the  most  effectual  mode  of  organising  the  Irish- 
men  in' — («  word  scratched  out,  and  the  word 


*  Heaven '  put  m)~<  so  as  to  form  a  National 
Guard  Brigade,  or  any  other  name  that  may  be 
thought  proper.' 

"  Notice  of  motion  by  Mr.  T.  O'Mahoney, 

*  That  the  club  take  the  earliest  opportunity  of 
holding  a  public  dinner,  to  which  to  inyite  tho 
prosecuted  patriots,  Messrs.  Meagher,  O'Brien, 
and  Mitchel,  &c.' 

"Friday,  1 6th  June.  Mr.  Kenealy  moved 
the  following  resolution:  *That  this  club  dis- 
claims all  connection  with  pikes,  daggers,  and 
pistols,  and  will  use  none  other  than  legal  and 
constitutional  means  for  accomplishing  tho 
object  it  has  in  view.' 

*'  Mr.  Dowling  moved  an  amendment :  <  That 
it  be  postponed  to  the  day  of  judgment ' ;  which 
was  seconded,  and  supported  by  Messrs.  Now- 
lan,  Barry,  English,  and  others.  Mr.  Kenny 
moved  a  second  amendment,  which  was  seconded, 
and  after  a  protracted  and  stormy  discussion, 
the  first  amendment  was  carried  almost  unani- 
mously. 

"  12th  July.  A  resolution  was  moved  by 
Mr.  Dowling,  and  seconded  by  Mr.  James 
Barry,  tendering  the  allegiance  of  the  club  to 
the  Irish  League.  Mr.  Crowe  spoke  to  the  re- 
solution ;  carried  unanimously. 

**14th    July.    The    Secretary    gave    notice, 

*  That  on  Friday  next  he  would  move  the  dis- 
solution of  the  Davis  Club  and  the  formation  of 
a  league  club,  or  such  other  body  as  may  be 
deemeid  advisable.* " 

Several  other  extracts  were  also  read. 
Letter  marked  *'  No.  1 "  read— 

<<  London,  Sunday.  My  dear  Ann, — ^This 
has  been  an  eventful  week  in  my  history. 
It  was  only  last  Monday  that  I  had  made  up 
my  mind  to  abandon  politics  for  a  while,  and 
retire  into  the  quiet  neighbourhood  of  Glou- 
cester and  Wiltshire,  and  recruit  my  health  and 
purse;  for  it  has  so  happened  that  almost  all 
my  connection  in  London  has  come  from  these 
parts,  and  these  have  fathers,  and  mothers,  and 
brothers  there,  who  are  all  anxiously  awaiting 
for  a  visit  from  me,  which  I  have  been  for  the 
last  twelve  months  promising,  to  paint  their 
portraits:  a  nice  connection,  ready  cut  and 
dried,  to  my  hand.  My  friend  William  Chubb 
went  down  last  week  to  spend  a  month  with 
his  father,  who  is  a  magistrate,  and  solicitor  to 
the  Corporation  of  Malmsbury,  and  he  wrote  \o 
me  on  Thursday,  inviting  me  down,  and  re- 
questing me  to  fix  the  day.  Previous  to  my 
receiving  his  letter  the  events,  which  I  wrote  of 
to  John,  occurred.  On  Friday  evening  I  was 
informed  that  the  secretary  of  the  Felon  Club 
was  arrested,  and  I  knew  immediately  that  my 
turn  was  next ;  I  accordingly  resolved  not  to 
return  home  till  late,  and  to  start  for  Malms- 
bury  next  night.  I  spent  the  night  in  bidding 
farewell  to  some  quiet  English  friends,  who 
abominate  Chartism,  and  where  I  was  obliged 
to  act  the  hypocrite,  which  I  -am  pretty  well 
used  to  now,  and  after  midnight  I  made  for 
home,  reconnoitreing  caudously  as  I  went 
along.  As  I  diew  near  to  my  own  street  I 
perceived  a  figure  watching  mc  sideways.  I 
strove  to  avoid  him,  but  he  walked  up  to  me ; 
it  was  a  friend.    He  gave  me  a  sign  to  keep 


Digitized  by 


Google 


399] 


The  Queen  c^aww^  Dowling,  1848. 


[400 


quiet,  and  we  proceeded    qnickly  in  another  | 
direction,  when  he  told  me  he  had  discovered, 
through  a  friend  in  the  police,  that  there  was  a  ! 
warrant  oot  for  me,  and  that  there  were  two  i 
policemen,  in  plain  clothes,  waiting  opposite 
my  own  door.     He  and  another  friend  had 
posted  themselves  at  either  end  of  the  street,  I 
outside  the  police,  so  as  to  prevent  my  falling 
into  their  hands  at  either  side.     It  was,  how-  , 
ever,  a  very  narrow  escape,  for  the  police  had 
noticed  their  movements.      I   went    with  my 
friends  to  the  private  residence  of  one  of  the 
foreign  Ambassador?,  where  I  supped,  slept,  and 
breakfosted  next  morning;   not  with   his   ex- 
cellency, however,  for  he  was  not  in  town,  but 
with  his  landlord,  a  jolly  old  brick,  who  seemed 
quite  pleased  with  the  mystery.     I  was  intro- 
duced to  his  wife  and  daughter  as  a  Mr.  Robin- 
son, and  I  was  near  getting  into  a  little  hobble 
by  forgetting  my  new  name  "  (a»  erasure  was 
here  made).    "  I  scratch  this  out  for  fear  of  this 
letter  being  opened.      When  I    went    out    1 
learnt  that  two  of  my  friends  went  to  my  lodg- 
ing and  burned  or  carried  away  every  paper 
that  had  any  allusion  to  political  matters  before 
four  o'clock  on  Saturday.     They  were  Fcaree 
gone  when  the  police  arrived  and  carried  away 
everything  they  could  find,  an<l    among  the 
rest  Wm.  Chubb's  letter,  which  gave  them  a 
cine  to  my  intended  route,  and  of  course  com- 
pels me  to  forego  all   my    connections,    and 
wander  somewhere  where  I  have  no  friends. 
I   am  now  an  outlaw,  and  there's  no  use  in 
bilking  the  question,  my  neck  is  in  danger  if  I 
am  caught ;  however,  I  am  in  excellent  spirits, 
and  the  only  thing  in  the  world  that  frets  me  is 
the  bad  opinion  that  will  be  formed  of  me  by 
Wm.  Chubb,  and  a  few  other  English  friends, 
whose  good  opinion  I  valued.     However,  my 
conscience  is  quite  at  rest;    I  calculated  the 
risk  before  I  entered  upon  tliis  business,  and  I 
am  content  to  abide  the  consequences.     I  must 
write  very  little  to  any  of  you  for  a  while,  and 
that  little  will  come  to  you  with  the  Loudon 
post -mark.    As  long  as  I  am  silent  >ou  may  be 
sure  I  am  safe,  as  I  will  write  the  moment  I  am 
arrested,  if  I  am  so  unfortunate.    My  friends 
are  all  astonished  that  I  am  so  little  uneasy,  but 
I  only  laugh  at  them;  it  is,   however,  most 
strange,  for  it  has  always  happened  with  me 
that  even  trifling  misfortunes  have  preyed  upon 
my  spirits;  but  this  utter  wreck  of  my  pros- 
pects has  produced  a  kind  of  reckless  levity 
that  seems  almost  unnatural.    I  have  met  with 
the  greatest  kindness  from  parties  from  whom 
I  could  not  have  expected  it ;  but  it  is  only  in 
adversity  that  you  can  know   who  are   your 
friends.     Whenever  any  of  you  want  to  write 
to  me,  seal  up  the  letter,  without  any  direction 
except  the  word  *  Forward '  on  the  upper  left 
hand  corner,   and  inclose  it,  under  cover,  to 
Mr.  J.  Lawler,  17,  Pratt  Street,  Lambeth;  and 
in  writing  be  cautious  to  bay  nothing  that  will 

f've  any  clue  to  them,  if  they  should  open  it. 
will  adopt  my  mother's  name,  but  do  not  en- 
dorse it  on  your  letters ;  Mr.  J^wler  will  do 
that.  Write  very  soon.  God  bless  you  all. 
I  was  delighted  that  you  wrote  to  me.  Ask 
Margaret  to  write  to  me,  but  you  must  not 
expect  answers  for  some  time.    Give  my  love 


to  Mrs.  Johanna  Kennedy  and  Bfary  O.  B — 
Oh,  bother  I  mean,  Mrs.  — ;  fiiith,  I  forget 
her  name.  Tours  ever,  Boderic  Yich  Alpine 
Dhu.  Mind  always  to  both  wafer  and  seal 
your  letters.  Seal  both  inclosure  and  cover,  ao 
that  Mr.  Lawler  may  know  if  they  have  been 
opened.  I  should  have  mentioned  that  it  was 
one  of  the  Chartists,  a  fellow  named  Johnson, 
his  real  naate  being  Powell,  who  betrayed  us. — 
W.  D.  To  Miss  Dowling,  M'Connel  Buildings, 
36,  Jervis  Street,  Dublin." 

ThomoB  Powdl — Examined  by  Bodkin. 

Early  in  the  present  year  I  became  a 
member  of  the  Chartist  Association.  I 
believe  it  was  between  April  and  May ; 
after  10th  April.  I  continued  to  attend 
the  meetings  of  the  Association  from 
time  to  time  down  to  Jane,  Jnly,  and 
August  last.  I  have  always  understood 
there  are  District  Associations  of  the 
Chartists.  1  was  a  member  of  the  Crip- 
plegate  locality.  There  was  a  Council 
of  Management  consisting  of  five  per- 
sons. It  was  appointed  after  I  joined 
them.  It  consisted  of  Mr.  BaUice,  Mr. 
Fowler,  Mr.  Carter,  Mr.  Owen  Jones,  and 
myself.  I  entered  by  the  name  of  Johnson, 
and  was  known  in  the  Chartist  Association 
by  that  name.  The  Council  had  the 
I  general  superintendence  of  the  business  of 
the  Association.  They  usually  met  in  the 
front  long-room  upstairs,  at  CartwrighVs 
Coffee  House,  in  Red  Cross  Street. 

About  20th  July  a  committee  was  formed 
to  meet  at  the  *  *  Black  Jack  ''  public  house* 
in  Portugal  Street,  Lincoln's  Inn  Fields. 
It  was  called  the  Secret  ComiAittee.  I 
was  elected  by  the  Council  as  delegate. 
I  attended  a  meeting  of  that  committee  on 
Thursday,  20th  July,  at  the  *'  Black  Jack." 
There  were  about  fourteen  persons  present 
at  that  meeting.  I  have  notes  which  I 
made,  not  the  same  day,  but  the  next. 
The  notes  were  made  by  myself  {referring 
to  them),  Mr.  Payne,  Mr.  Brewster,  Mr. 
BfOse,  Mr.  MtdUns,  Mr.  Dowling.  a  delegate 
from  Greenwich,  myself,  Mr.  Battice,  and 
another  Confederate  deleraite,  a  Mr.  All- 
nutt,  of  another  locality,  and  two  straneers, 
whose  names  I  do  not  remember — ea^  of 
those  fourteen  attended,  like  myself,  as 
delegates  from  different  districts.  Mr. 
Dowling  attended  as  one  of  the  Irish  Con- 
federates ;  I  was  informed  so  that  even- 
ing. There  was  also  another  person,  a 
stranger,  who  represented  himself  as  a 
delegate  from  the  Confederates.  I  haro 
no  note  of  the  transactions  of  that  meeting, 
but  I  can  remember  them.  Verbal  re- 
ports were  given  in.  of  the  state  of  feeling 
of  the  members  of  their  respective  locali- 
ties with  regard  to  the  physical  force 
movement,  and  each  delegate  returned  the 
number  of  men  he  could  depend  on,  and 
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were  willing  to  fight.  A  committee  was  I 
appointed  for  the  purpose  of  drawing  np  > 
five  plans  of  action.  Payne,  Brewster, 
Bose,  MuUins,  and  the  prisoner  Bowling 
were  appointed  on  that  committee.  The 
meeting  commenced  at  nine  o'clock,  or  a 
little  after,  and  lasted  till  about  ten 
minutes  after  twelve.  BaMiee  was  present 
the  whole  time.  He  had  been  requested 
by  the  Council  to  accompany  me  to  wit- 
ness  the  proceedings.  When  I  went  to 
the  "  Black  Jack,"  on  the  Thursday,  I  was 
asked  to  produce  my  credentials,  and  I 
produced  a  paper  which  I  had  procured 
from  a  Mr.  Bezer  on  my  way  to  tne  meet* 
ing.  Baitice  was  with  me  at  the  time  I 
received  it. 

Did^«s90rsay  anything? — ^He  said  they 
were  going  to  get  up  a  bloody  revolution. 
-KenecUy:    BaUiee    is  not    one    of   the 
persons  charged,  or  in  any  way  connected 
with  the  conspiracy. 

£rlb,  J.:  Thid  bears  upon  the  general 
issue.  I  do  not  see  that  you  have  laid 
sufficient  grounds. 

Bodkin :  We  have  shown  BaUice  taking 
an  active  part  in  the  meeting,  and  present 
as  a  dele^te. 

E&LE,  J. ;  I  do  not  think  you  have  laid 
sufficient  grounds  for  the  introduction  of 
the  statement  between  Bezer  and  BaiHce. 
You  must  establish  the  existence  of  a  con- 
spiracy, and  that  Bezer  and  BatHce  were 
parties  to  that  conspiracy,  and  that  the 
words  were  uttered  in  fartherance  of  that. 

Bodkin :  We  will  postpone  the  question. 

Witness :  We  were  to  meet  at  Dennis* s 
Coffee  House,  Great  St.  Andrew  Street, 
Seven  Dials,  on  the  next  Sunday  morning, 
28rd. 
-  On  Sunday  morning,  23rd,  at  ten 
o'clock,  I  attended  at  Dennises  Coffee 
House.  I  found  the  prisoner,  and  Rose, 
MfULins,  Brewster,  and  Pa^rM  accompanied 
me.  We  were  together  about  an  hour 
before  any  one  e&e  joined  us.  Daring 
that  hour  MuUins  laid  a  pocket-book  on 
the  table  with  a  map  of  London  unfolded, 
and  the  whole  of  the  persons  present  had 
papers  in  their  hands.  There  was  also  a 
pen-and-ink  sketch  of  various  parts  of 
London,  belonging  to  MuUvns,  and  a  por- 
tion of  it  marked  *<  Seven  Dials."  I  did 
not  see  either  of  the  other  four  plans. 
The  prisoner  told  MuUins  that  he  thought 
it  was  diffioalt  for  him  {Bowling)  to  under- 
take the  management  of  the  Seven  Dials. 
In  the  course  of  the  evening  Pa/yne,  who 
occupied  the*  chair,  said,  *'  Gentlemen, 
our  object  is  to  destroy  the  power  of  the 
Queen  ;  and,  if  possible,  to  establish  a 
"republic/'  and  there  W93  a  general  ac- 
quiescence in  that.  I  do  not  remember 
tne  words  they  used.  There  was  some 
conversation  about  vitriol,  and  assassi- 
nating the  police.    I  can't  exactly  remem- 


ber the  purport  of  it.  Rose  said,  "  We 
must  first  assassinate  the  police,  burn 
down  the  station-houses,  and  build  barri- 
cades." That  appeared  to  be  generally 
received.  At  the  end  of  the  hour  Allnutt, 
a  member  from  Greenwich,  and  another 
Confederate  leader,  came :  there  were  ten 
persons  present. 

I  do  not  know  anything  of  this  paper 
{looking  at  a  plan).  I  can  almost  swear 
this  paper  {marked  A)  is  the  one  I  saw  in 
MuUins* s  possession.  There  is  no  particu- 
lar  mark  on  it,  but  I  will  explain  how  I  am 
so  positive  of  it.  I  had  a  view  of  it,  and 
I  observed  this  drawing  and  also  these 
pencil  marks  for  barricades.  There  was 
some  conversation  by  Brewster  about  the 
barricades  being  half-way  down  some 
street  in  Oxford  Street,  leading  to  some 
square.  After  the  others  came  in,  MuUins 
said  he  was  sorry  they  had  not  quite 
matured  the  plans  for  their  inspection. 
Payne  left  about  half-past  eleven,  and  the 
meeting  soon  after  aajoumed,  and  it  was 
arranged  they  should  meet  at  Oartwright*s 
on  the  same  evening. 

We  met  there.  Payne,  MuUins,  Brew- 
ster,  and  Bose  were  there.  Bowling  was 
not.  They  went  into  a  back  room.  I  did 
not  accompany  them. 

I  next  met  the  same  parties  on  Wednes- 
day, 26th  July,  at  Hopkinson*s  Coffee 
House,  Saffron  Hill.  That  had  been 
arranged  on  the  Sunday  morning.  There 
were  eighteen  present — Bowling,  Bose, 
MuUins,  myself,  a  delegate  from  Green- 
wich, Brewster,  Ferdinando  (this  was  his 
first  appearance),  a  delegate  from  the 
**  Green  Gate,"  Hackney  Boad,  whose 
name  I  do  not  know,  Fhma^an,  AUnuft, 
and  others.  A  return  was  given  of  the 
number  of  new  delegates.  There  was 
nothing  at  all  in  writmg,  it  was  all  done 
as  matter  of  confidence  one  with  the 
other.  Eeports  were  given  of  the  feelings 
of  the  members  of  each  locality,  and  the 
number  of  men  they  could  depend  on  as 
fighting  men.  There  was  a  motion  made 
respecting  an  advertisement  to  be  put  in 
the  Nortlhem  Star,  calling  on  every  Chart- 
ist and  Confederate  locality  lo  send  two 
delegates  to  meet  on  the  following  Tues- 
day, at  the  Dispatch  Coffee  House,  Bride 
Lane,  Fleet  Street.  That  was  adopted. 
There  was  nothing  further  of  any  o^nse- 
quence  transacted  that  evening. 

They  adjourned  to  the  same  place  on  the 
Friday,  the  28th.  There  were  fourteen  per- 
sons present  then.  There  Weft'e  two  new 
delegates.  There  were  reports  made  of  the 
feeling  of  their  localities,  and  the  number 
of  fighting  men.  Each  new  delegate  made 
a  similar  report  with  respect  to  his  own 
locality.  A  resolution  was  passed  that 
the  sam  of  10^.,  shonid  be  sent  by  the 
delegates  to  each  locality,  for  the  purpose 
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of  oarrying  ont  the  object  of  the  com- 
mittee. 

We  adjourned,  to  meet  at  Gartwrighfa 
on  the  30th.  I  attended  there.  There 
were  twenty-eight  persons  present.  They 
were  Fayne^  Bowling,  Brewster,  Rose, 
MullinSt  Baesett  (his  first  appearance), 
Stevenson,  a  new  delegate,  myself,  Ferdu 
nando,  Fay,  and  others.  There  was  a  re- 
turn made  from  the  new  delo^tes  of  the 
feeling  of  the  members  of  their  localities, 
and  also  the  nnmber  of  fighting  men  that 
they  could  depend  on.  I  believe  that 
afternoon  there  was  a  resignation  of  the 
committee  that  met  at  the  '*  Black  Jack," 
on  account  of  the  charges  brought  against 
Bose  and  MvUins,  ns  being  spies.  A  new 
committee,  called  the  Ulterior  Committee, 
was  then  appointed,  composed  of  Payne, 
Bose,  Mullins,  Basseit,  and  the  prisoner. 
That  was  the  same  Base  as  it  had  been 
suggested  was  a  spy.  There  was  a  talk 
about  his  election.  The  person  who 
charged  him  as  being  a  spy  was  not  left 
out  (I  judged  it  was  Brewster),  He  was 
elected  after  discussion  and  an  ^mlana- 
tion.  It  was  not  stated  what  the  Ulterior 
Committee  were  to  take  into  consideration. 
It  was  generally  understood-  what  they 
were  appointed  for.  A  resolution  was 
passed  that  the  delegates  should  meet,  if 
necessary ,  at  Garttoright's,  on  the  follow- 
ing Monday  evening.  There  was  no  meet- 
ing that  evening. 

The  next  meeting  was  on  Tuesday, 
1st  August.  That  was  the  meeting  which 
I  alluded  to,  that  was  to  take  place  at  the 
Dispatch  Cott'ee  House,  Bride  Lane. 
There  were  thirty-four  persons  present,  all 
delegates,  or  representing  themselves  as 
such.  Payne,  Bose,  Midline,  Brewster-, 
Bowling,  Bezer,  myself,  Fay,  Thompson, 
Bonovan,  Lynch,  Fuzzon,  Worry,  Alhiutt, 
Ferdinundo,  Raymond,  and  others.  A  re- 
port was  given  in  by  the  new  delegates 
the  same  as  before  (there  had  been  a  reso- 
lution passed  at  Cartwright's,  on  July  30th, 
that  four  more  should  be  added  to  the 
Ulterior  Committee,  to  make  it  nine).  I 
do  not  think  I  saw  this  paper  there.  I 
might  have  done  so.  Bezer  gave  in  his 
return  of  fighting  men  as  fifty.  He  came 
from  our  district,  Carttoright's.  I  cannot 
say  what  number  tlie  others  returned.  It 
was  laken  down  either  in  pencil  or  ink. 
The  Irish  Felon  Society  was  held  in  our 
locality,  and  the  Star  Society.  There  was 
also  a  club  called  the  Bavis  Club,  the 
Emmet  Brigade, .  and  Tom  Paine's  lo- 
cality, and  various  others.  There  were 
delegates  from  each  of  those  localities  at 
the  meetings  I  have  mentioned.  There 
was  a  jealousy  that  there  were  not  enough 
Irish  on  the  IJlterior  Committee,  and  four 
more  were  added.  They  were  Thompson, 
Lynch,  Fa/y,  and  Bonovcm,  There  waa  a  diso 


cussion  on  the  propriety  of  sending  «  per- 
son to  some  part  of  Limerick  or  Cork,  to 
ascertain  how  they  were  getting  on.  I  do 
not  know  who  proposed  it.  It  was  not 
adopted.  The  reason  stated  was  because 
it  was  not  likely  they  could  get  any  true 
intelligence  of  the  state  of  the  country. 
A  proposition  was  made  by  the  prisoner 
that  there  should  be  a  demonstration  on 
Sunday,  6th  August,  at  two  o'clock,  of 
Chartists  and  Confederates,  on  Primrose 
Hill,  to  ascertain  the  strength  and  num- 
bers of  the  people.  It  was  lost  by  a  ma- 
jority of  five.  A  resolution  was  carried  to 
the  efibct  that  every  delegate  should  re- 
turn to  his  locality,  and  ascertain  how  the 
members  were  for  regularity  of  prepara- 
tion, and  readiness  to  be  called  out  at  an 
hour's  notice.  I  do  not  know  that  thnt 
was  a  substitute  for  the  Primrose  Hiil 
meeting.  It  was  after  that  had  been  dis- 
posed of.  A  resolution  was  passed  that 
they  should  meet  at  Gartwright's  on  Fri- 
day, August  4th,  at  eight  o'clock.  Mul- 
lins stated  he  had  seen  Mr.  Kydd  that  day, 
Ist  August,  and  that  Mr.  K^id  had  said, 
if  the  people  came  out  for  physical  force, 
he  would  not  be  backward,  in  heading 
them ;  but  that  he,  Kydd,  had  entered  on 
the  Executive  as  a  moral-force  man,  and 
had  taken  the  office  only  on  that  ground. 
That  was  what  MvUine  remarked  on 
Kydd's  statement  to  him.  That  was  re- 
ceived with  a  degree  of  belief.  Kydd  was 
one  of  the  Executive  Council  of  the 
Chartists,  of  the  Convention  that  sat  in 
John  Street.  I  know  our  Cripplegate 
Street  district  was  in  communication  with 
the  Executive  in  John  Street. 

We  next  met  at  GartwrighVs  on  Friday 
evening,  4th  August.  There  were  thirty- 
two  present.  Mr.  Payne  was  in  the  chair. 
Bose,  Brewster,  Oumey  (his  first  appear- 
ance), MulUns,  Bassett  (his  second  appear- 
ance), Guffey,  Bonova/n,  Lynch,  Bowling, 
myself,  Thompson,  and  others.  The  com- 
mittee had  met  previously  at  three,  before 
the  whole  body.  The  prisoner  was  present 
in  the  evening,  but  I  will  not  say  he  was 
present  at  the  committee.  The  committee 
sat  half  an  hour  or  an  hour  before  the  rest 
of  the  body  joined  them,  and  there  was  a 
discussion  about  what  scarfs  were  to  be 
worn  as  a  sign  of  officership.  It  was 
determined  that  they  should  have  i^d 
scarfs.  I  should  tell  you  that  the 
committee  who  were  sitting — Payne^ 
Bose,  Brewster,  MuU/ins,  and  Basseit— iukd. 
some  conversation  about  a  circular  that 
Mr.  Kydd  hsid  received,  stating  that  tliey 
were  desirous  of  knowing  how  far  the 
committee  of  delegates  then  sitting  in* 
London  were  disposed  to  send  a  delegate 
to  Manchester.  It  was  decided  to  do  so. 
Mr.  Lasy's  name  was  mentioned,  and 
Bassett  was  deputed  to  wait  upon  him, 
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and  Rom  gave  BcuseU  money  that  Liicy 
might  go  on  the  following  morning 
(Saturday).  A  resolution  was  passed  that 
evening  to  the  effect  that  the  delegates 
should  submit  to  the  determination  of  the 
Ulterior  Committee,  whatever  it  was.  The 
thirty-two  were  then  present.  A  reso- 
lution was  passed  that  the  delegates 
should  call  on  the  members  in  their 
localities  to  meet  at  half-past  two  on  the 
following  Sunday,  the  6th,  at  their  locali- 
ties, and  to  prevent,  if  possible,  the  mem- 
bers attending  the  meeting  on  Kennington 
Common.  There  was  a  meeting  adver- 
tised to  take  place  at  Kennington  Com- 
mon, that  day,  called  by  Mr.  Dwaine. 
Each  delegate,  in  his  particular  district, 
was  to  have  his  members  at  their  place  of 
meeting,  to  keep  them  from  gomg,  till 
the  delegates  returned  from  the  Dis- 
patch Coffee  House.  It  being  an  unlaw- 
ful meeting,  many  of  the  members  would 
be  brought  in  contact  with  the  police, 
and  they  were  desiroas  of  preventing  it. 
There  was  a  resolution  passed  that  we 
should  meet  on  the  following  Sunday  at 
the  Dispatch  Coffee  House.  There  was 
also  another  resolution  passed  for  every 
delegate  to  select  four  men,  to  appoint 
them  as  telegraphs  on  the  Sunday,  and  to 
station  them  from  Fleet  Street  to  Ken- 
nington Common.  The  delegates  were 
to  be  at  the  Dispatch  Coffee  House,  and 
thus  communicate  with  the  persons  at 
Kennington  Common. 

I  attended  the  meeting  on  the  Sunday, 
August  6th.  There  were  from  twenty-five 
to  thirty  persons  present.  I  do  not  recol- 
lect that  the  prisoner  was  present.  The 
arrangement  was  carried  out  of  havingmen 
placed  between  the  Dispatch  Coffee  House 
and  Kenning^n  Common .  I  was  appointed 
as  one  of  the  lookers-on,  to  see  that  the 
telegraphs  should  be  stationed.  A  reso- 
lution was  passed  that  they  should  meet 
at  Dennis's  Coffee  House  on  the  Monday 
evening.  1  attended  it.  There  were  about 
thirty  present.  It  began  at  eight.  The 
prisoner  was  there.  Mitchie  and  Cuffey, 
and  the  whole  nine  of  the  Ulterior  Com- 
mittee were  there,  and  others  amounting 
to  thirty.  That  night  the  Ulterior  Com- 
mittee resigned,  on  account  of  the  reports 
in  the  papers  of  the  arrest  of  Smith 
O'Brien  m  Ireland,  and  Mullins  explained 
that  he  had  no  confidence  in  the  other 
men  who  were  selected  on  the  committee ; 
that  he  had  not  seen  their  plans.  He 
alluded  to  the  four  new  Irishmen  that  had 
benn  added.  One  or  two  of  the  others 
made  the  same  statement.  There  was  a 
fresh  election.  Messrs.  Bose,  MuUins, 
Brewster,  Payne,  and  Bassett  were  elected, 
and  were  called  the  Ulterior  Committee. 
A  resolution  was  passed  that  there  should 
be  a  president,  and  that  the  one  who  had 


the  lowest  post  on  the  committee  was  to 
retire  when  the  president  came  in.  This 
was  a  visionary  president.  He  was  not 
named.  There  was  some  remark  made  by 
persons  present  that  he  was  somebody  and 
nobody.  Hje  was  somebody  to  be  talked 
about,,  and  nothing  more.  A  resolution 
was  then  passed  that  the  sum  of  three- 
farthings  should  be  levied  on  every  mem- 
ber of  every  locality  for  the  purpose  of 
paying  this  president,  to  supply  him  with 
a  salary.  Ko  time  was  specified  for  the 
payment.  Every  delegate  was  to  make 
the  statement  to  the  members  in  his 
locality.  A  letter  was  read  by  Mr.  Payne, 
which  I  can  only  explain  in  this  way,  as 
he  read  it,  that  trade  was  very  good,  and 
we  should  soon  have  a  good  oHer.  He 
stated  that  the  letter  came  from  Mr. 
Lacy,  whe  had  been  sent  to  Manchester. 
There  was  some  degree  of  satisfaction  ex- 
pressed by  many  of  the  delegates  present. 
They  were  glad  to  hear  Lacy  was  going 
on  well.  A  resolution  was  passed  that 
they  should  meet  on  Wednesoay,  August 
9th,  at  the  "  Lord  Denman  "  beer  shop,  in 
Suffolk  Street,  Blackfriars  Road. 

Messrs.  Payne,  Brewster,  Rose,  Mullins, 
Bowling,  myself,  Oumey,  Donovan,  Bos- 
sett,  and  others,  twenty-eight  in  all,  were 
present  there.  Reports  were  given  in  by 
the  new  delegates  of  the  feeling  of  their  lo- 
calities, and  the  number  of  fighting  men, 
and  the  state  of  preparation  they  were  in. 
I  do  not  think  anything  was  said  about 
ball-cartridges,  or  anything  of  that  sort ; 
merely  about  preparation.  Payne  was  in 
the  chair,  but  Mullins  acted  as  chief 
speaker.  He  was  vice-chairman,  and  sat 
at  the  other  end  of  the  table.  He  called 
on  all  the  delegates  to  declare  their  allegi- 
ance and  determination  to  abide  by  the 
decision  of  the  committee  for  the  good  of 
the  people.  They  did  not  swear,  but  some 
declared  solemnly,  and  some  said  they 
were  determined  to  risk  their  lives,  and 
abide  by  the  decision  of  the  committee. 
Payne  read  another  letter  from  Lacy, 
stating  that  all  was  going  on  well,  that  he 
was  still  at  Manchester  or  some  other  part 
of  the  country,  and  there  was  a  question 
asked  how  long  he  was  to  continue  there, 
and  PoAjne  said  he  was  to  remain  there  as 
long  as  necessary.  A  resolution  was 
passed  that  they  should  meet  at  Perry's 
Coffee  House,  Church  Street.  Bethnal 
Green,  or  Shoreditch,  on  the  following  Fri- 
day, 11th,  at  8  o'clock.  I  went,  but  found 
no  meeting.  I  was  informed  that  the 
police  had  been  to  Rose's  house,  and  had 
seized  his  papers,  and  that  all  was  up.  I 
then  went  nome. 

I  heard  on  the  following  Sunday  that 
there  was  to  be  a  meeting  on  the  follow- 
ing Monday  night,  14th,  at  the  "  Orange 
Tree"  beer  shop,   Orange    Street,    Red 
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Lion  Square.    I  attended  it,  and  I  was 
asked  why  I  was  not  at  the  other  two 
meetings  that  had  taken  place  since  Wed- 
nesday.   I  found,  I  should  say,  twenty- 
five  there.    I  have  not  got  their  names, 
but  I  think  I  can  tell  them.    There  was 
Cuffey,  Brewster,  Payne,  MuUins,  Gurney, 
Fay,  BUehie,  Scurry,  myself,  and  others. 
Dowlvn^  was  not  there,  at  least  I  did  not  see 
him  there.    Gurney  asked  me  how  it  was  I 
did  not  go  to  the  meeting  at  Ferry* 8  Coffee 
House.  I  said  I  did  go,  and  there  was  none 
held.    He  said  there  was,  and  then  he  told 
me  where  it  was  held.    Payne  was  in  the 
chair  at  the  '*  Orange  Tree,"  bub  MuUms 
was  the    spokesman,  and  he  was   chief 
spokesman  on  all  occasions.   He  called  on 
us  to  give  a  return  of  the  number  of  ball- 
cartridges  that  each    delegate    and    his 
members  had   prepared.    Each  delegate 
gave  in  his  return  of  ball-cartridges  that 
he  had  prepared,  and  also  what  the  mem- 
bers of  his  particular  district  had  pre- 
pared.   I  dia  not  take  any  note  of  the 
number.    I  think  it  was  somewhere  about 
500  or  600.    There  was  a  return  given  in 
of  the  number  of  fighting  men.    MuUine 
stated  that  there  were  nearly  6,000  fight- 
ing men  of  the  Chartists  alone.    A  return 
was  also  given  in  from  the  Confederates. 
I  cannot  remember  the  number  of  them 
for  a  certainty,  but  I  think  it  was  some- 
thing bordering  upon  the  same  number. 
It  was  a  considerable  number.    MuUina 
said  the  time  was  near  at  hand.    He  said, 
"  Gentlemen,  the  next  business  is  that  I 
want  every  delegate  to  select  four  or  s^ 
men,  or  more,  as  many  as  he  can  select 
from  his  locality."    There  was  a  question 
asked  what  they  were  for,  I  do  not  know 
by  whom.      Ouffey  answered,  **To    fire 
houses,  railway  premises,  trains,  or  any- 
thing."   I  did  not  put  anything  down  at 
the  meeting.    I  was  obliged  to  be  cautious 
not  to  put  anything  down.    Mullma  looked 
up  at  the  f^as  which  goes  along  the  ceil- 
ing and  said,  *'If  I  look  up  at  the  gas, 
you  will  all  know  what  I  mean."    I  was 
asked  how  many  men  I  thought  I  could 
select,   and  I  said  two,   and  the  other 
delegates  right  round  gave  in  a  return 
also.    It  was  said  they  were  to  be  men 
who  could  be  depended  on,  who  would  do 
anything  and  everything.    lu  the  course 
of  the  evening  there  was  a  proposition 
made  and  carried,  to  send  a  deputation  of 
two  persons  to  have  an  interview  with 
some  of  the  North-Western  Railway  en- 
gineers, and  ascertain  what  their  feelings 
were,  and  whether  they  we're  willing  to 
come    over    and    assist    the    Chartists. 
Bitchie  and  Scurry  were  proposed  and 
unanimously  carried  for  the  purpose.    1^ 
was  not  awai^  till  that  evening  that  there 
had  been  a  difference  between  the  engi- 
neers and  the  company.     It  was  men- 

I 


tioned  then,  because  it  waa  requested  to 
know  what  they  were  going  for.  1«.  &cL 
was  voted  to  defray  their  expenses  for 
refreshment.  They  left  forthwith  on 
their  mission.  They  were  not  present 
when  the  other  resolutions  were  passed. 
I  did  not  see  any  more  of  them  that 
evening.  There  was  a  resolution  pafised 
that  we  should  meet  at  half -past  seven  at 
the  ''  Lord  Denman "  on  tne  following 
evening,  Tuesday,  August  15th. 

I    went.      Payne,    Brewster^    MMins^ 
Ouffey,  Bowling,  AlZnutt,  Fay,    Gurney^ 
Lacy,  Bitohie,  i'erdinando,  and  others,  in 
all  about  forty,   were  there.     Lacy  was 
there  when  I  got  there.    He  entered  into 
conversation  with  several  of  us«  and  told 
us  that  the  men  of  Birmingham  and  Man- 
chester, and  I  think  he  said  Liverpool, 
but  am  not  certain,  were  up  and  were 
doing,  or  would  be  doing  that  night,  and 
he  had  been  watched  all  day  by  the  police, 
and  as  he  was  coming  out  of  his  street-door 
a  boy  came  up  and  told  him  that  he  was 
watched  by  the  police.    I  had  never  seen 
Lacy  before,  I  had  only  heard  of  him. 
He  said  he  had  been  to  Birmingham  and 
Manchester,  and  other  places,  but  I  do 
not  i-emember  for  a  certainty  what  those 
places  were,  and  he  had  also  been  watched 
for  two  hours,  and  he  gave  the  police  the 
*'  double,"  and  had  reached  the  place  in 
safety.    About  three-quarters  of  an  hour 
after  that  there  was  a   distribution    of 
colours  by  Brewster.    They  were  twisted 
plaited  ribbons,  and  were  given  to  the 
delegates  so  that  they  might  be  recog- 
nised as  the  leaders  of  the  people.    Brew* 
ster  stated  so.    They  were  to  be  put  on  the 
left  arm.    They  were  three  colours,  red, 
white,  and  some  other.    I  received  one. 
Mullvns  was  present  at  their  distribution, 
and  after  that  some  of  the   committee 
came  in.    They  were  not  all  present,  at 
least  I  did  not  see  them,  but  one  or  two 
of  them  spoke,  and  told  Lacy  they  had 
better  retire  and  consult.    The  room  up- 
stairs  was  occupied  by   a  ''sing-song," 
and  we  had  the  lower  room.    Lacy  said, 
**  If  you  will  wait  awhile  I  will  wo  and 
see  at  a  neighbour's  coffee-house  whether 
we  cannot  have  a  room."    He  went  out, 
returned,  and  said,  "All  right,"  or  some 
such  words,  and  the  committee  went  out 
with  him.    I  did  not  go.    They  were  gone 
about  three-quai*ters  of  an  hour,  or   it 
might  have  been  an  hour.    The  delegates 
remained  till  they  returned.    They  went 
away  to  consult  together.    When  they  re- 
turned Guffey  said,  ••  Now^  Mr.  Chairman, 
jou  had  better  give  the  instructions  as 

r'  ck  as  possible. "  2£vXLins  was  acting  as 
irman.  Lacy  went  with  them  when 
they  went  out.  I  did  not  see  him  return 
with  them,  and  was  surprised  at  it.  Cuffey 
was  secretary;   I  was  informed  he  wan 
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chosen  secretary  by  tbe  committee.  MuU 
lins  said,  '*  Gentlemen,  as  yon  are  aware, 
the  committee  have  retired,  and  come  to 
certain  resolutions  and  decisions;  they 
have  directed  me  to  give  yon  the  follow- 
ing instructions ;  and  as  our  friend,  Mr. 
Lacy,  has  informed  us  that  the  men  of 
Birmingham  and  Manchester  are  up,  and 
will  be  doing  to-night,  and  we  have  no 
reason  to  doubt  the  correctness  of  his 
statement ;  therefore,  gentlemen,  to-mor- 
row night  you  must  come  out  to  fight  and 
strike  the  blow;  and  it  is  necessary,  gen- 
tlemen, that  you  should  speak  oat  honestly 
and  boldly,  for  there  must  be  no  flinching 
in  the  matter.'*  Cvffey  stood  by  the  fire- 
place, and  said,  "  lou  had  better  put  it 
round,  Mr.  Chairman,  to  every  one  pre- 
sent;  let  them  answer  'Yes'  or  *No.*" 
Muliins  on  that  appealed  to  a  delegate 
sitting  by  me,  and  said,  **  Will  you  come 
out  to  fight P"  He  said,  "Yes."  He 
said  to  me,  "Will  youP"  and  I  said 
"  Yes."  Then  he  said,  '*  Will  you  P  "  ad- 
dressing each  in  turn,  one  by  one,  round 
the  room,  till  he  came  to  Mr.  Ferdinando, 
who  made  a  bit  of  a  speech,  and  explained 
his  reasons  that  he  could  not  conscien- 
tiously say  •'  Yes  "  to  coming  out.  He 
objected,  he  was  not  agreeable ;  in  fact, 
he  said,  "  No."  He  gave  his  reason,  and 
then  said,  "No,"  and  sat  down.  There 
was  one  more  of  the  same  opinion.  I  do 
not  know  his  name.  He  was  companion 
delegate,  I  understood,  to  AllivuU,  who 
sat  by  his  side.  With  the  exception  of 
those  two,  the  answer  from  the  rest  was, 
"  Yes."  After  that,  MulUns  said,  **  Gen- 
tlemen,  you  must  understand  we  shall 
take  up  four  positions  i  Olerkenwell 
Green  will  be  taken  by  Mr.  Brewster ;  the 
Tower  Hamlets  will  be  taken  by  Mr. 
Payne;"  and  the  Seven  Dials,  and  the 
Broadway,  Westminster,  were  the  other 
two  positions.  BasseU  and  MuUinswere 
to  take  those  two.  I  do  not  know  which 
was  to  take  each.  Mullma  said,  after 
giving  the  instructions  in  that  manner, 
*•  Gentlemen,  every  delegate  must  assem- 
ble the  members  of  his  locality,  for  them 
to  communicate  to  their  locality  at  eight 
o'clock  precisely."  It  was  to  be  the  next 
night.  There  was  a  question  asked  by  a 
delegate,  I  do  not  know  who,  how  they 
were  to  get  there  with  their  pikes  and 
poles P  MidUna  said,  "I  can  only  say 
they  must  get  them  there  the  best  way 
they  can"  (some  of  the  poles  were  ten 
feet  long),  "  and  at  twentv  minutes  past 
nine,  to  a  second,  every  delegate  must  be 
with  his  men  at  their  respective  posi- 
tions." The  delegates  were  to  come 
armed.  MulUns  prbposed,  and  it  was 
carried  unanimously,  that  BUchde  was  to 
superintend  and  direct  those  men  that 
were  to  be  selected  for  the  purpose  of 


firing  houses,  railway  premises,  trains,  or 
anything.  Ritchie  undei'took  it.  The 
"Orange  Tree"  was  to  be  the  place  of 
meeting.  A  question  was  asked,  how 
Bitchie  was  to  know  these  men,  and  some 
person  said,  **I  propose  the  password  to 
be,  'Frost  and  MUcheW  Allnutt  pro- 
posed the  word  **  Justice."  It  was  put, 
and  carried  unanimously;  so  that  wnen 
these  men  entered  the  room  Bitchie  might 
ask  them,  **  What  do  you  want  P  who  do 
you  want  P  "  and  they  would  make  reply, 
"Justice";  and  then  he  would  know 
them.  Mullins  said  to  PaynSy  "  Just  take 
a  list  of  the  number  of  men ;  "  and  he  put 
them  down ;  but  he  made  a  mistake,  and 
there  was  some  little  confusion  with  the 
delegates.  .  He  went  round  the  room 
a^in,  and  the  number  was  reckoned  forty- 
six.  He  applied  to  the  person  who  sat 
next  to  me  ^rst,  and  then  to  me,  and  I 
said,  "  Two,"  but  I  could  only  depend  on 
one.  He  went  round  to  every  delegate, 
and  in  that  way  forty-six  was  made  up. 
Ov/mey  was  there  at  the  time,  and  when  I 
said  I  could  select  two,  he  said,  "Oh,  non- 
sense, you  can  select  more  than  that— half 
a  dozen,  I  know."  I  was  rather  put  out 
at  his  taking  on  himself  to  judge  upon 
it ;  in  fact,  there  was  but  one  man  that  I 
could  depend  on  for  the  purpose.  Oumey 
was  one  of  the  Wardens  before  I  was 
elected  on  the  Council.  Each  warden  has 
100  men  under  him,  according  to  the 
rules  of  the  society.  After  the  number  of 
men  was  taken  the  last  words  Mullina 
uttered  were,  "  May  the  bitterest  curse  of 
God  hang  on  the  soul  of  that  man  that 
shall  betray  any  one  of  us."  It  was  such 
a  colour  as  this— (prodticed) — that  was  to 
be  tied  round  the  arm.  Nothing  more 
took  place  that  I  remember.  I  came 
away.  The  prisoner  was  there  that  night, 
and  sat  nearly  opposite  me. 

I  attended  a  meeting  on  the  following 
day,  August  16th.  It  had  been  arranged 
on  the  Tuesday  evening,  at  the  "Lord 
Denman,"  that  our  locality,  the  Fins- 
bury,  City,  and  Clerkenwell  localities, 
were  to  meet  Brewster  at  twelve  o'clock 
at  the  "  Crispin,"  in  Milton  Street,  Crip- 
plegate,  to  receive  the  delegates  from 
each  locality.  I  went,  but  did  not  arrive 
till  a  quarter  to  one.  I  found  JSreto- 
ster,  GtU,  Gumey,  and  I  believe  Fay, 
and  others,  eight  or  nine  altogether.  I 
have  not  made  a  note.  Brewster  said  it 
was  his  intention  to  attack  the  Artillery 
Ground,  and,  if  possible,  to  take  it,  and 

he  should  have  to  fight  b y  hard,  and 

that  we  should  know  by  four  o'clock  in 
the  afternoon  whether  the  Government 
had  received  any  intimation  of  what  was 
going  on.  There  was  another  person 
with  him  at  the  time  ;  in  fact,  it  was  the 
man  who  told  me  at  Perry's  cofiee  shop 
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that  there  was  no  meeting  there,  and  that 
it  was  all  up  with  Base.  Brewster  pointed 
to  this  person,  and  said,  "  Wait  on  me  at 
Clerkenwell  Green  when  yoa  are  all 
there."  Brewster  said,  **  Don't  be  afraid 
because  yon  do  not  see  the  signals  for  a 
little  while ;  you  might  not  see  the  sig- 
nals for  half  an  hour,  but  wait  a  bit."  It 
bad  been  arranged  at  the  **  Orange  Tree  " 
that  there  were  to  be  bonfires.  The  men 
who  were  selected  were  spoken  to  on  that 
same  evening,  for  I  spoke  to  my  men. 
Brewster  also  said,  "Ititchie  swears,  so 
help  his  God,  he  will  shoot  the  first  per- 
son dead  that  flinches  from  his  duty." 

Cross-examined  by  Kenealy. 

Have  you  attended  many  of  the  Char- 
tist meetings  at  Kennington  Common  and 
other  places  H — I  believe  only  one  on  Ken- 
nington Common  ;  that  was  on  a  Sunday. 
I  went  with  a  son  of  mine  out  of  curiosity. 
I  should  think  that  was  not  above  five 
months  ago.  I  do  not  know  whether  it 
was  before  or  after  I  became  a  delegate, 
but  I  rather  think  it  was  before  it.  I  did 
attend  at  Bishop  Bonner's  Fields  twice  or 
three  times,  when  the  meetings  were  on 
Sundays.  I  attended  a  public  meeting  at 
Milton  Street  for  a  short  time.  I  think 
five  or  six  is  all  I  have  attended.  I  en- 
tered the  Chartist  Society  after  10th 
April.  I  went  to  Kennington  Common  on 
10th  April.  I  believe  that  was  the  first 
meeting  I  attended.  It  was  some  time 
after  that  that  I  became  a  member.  I 
never  saw  the  prisoner  at  any  of  the 
Chartist  meetings.  I  never  considered  him 
a  Chartist,  only  a  Confederate.  I  do  not 
know  that  I  have  heard  him  say  he  was  not 
a  Chartist.  I  do  not  recollect  his  saying 
that  the  Charter  was  not  worth  fighting 
for,  and  that  it  would  be  obtained  peace- 
ably in  two  Tears ;  he  might.  I  will  not 
swear  he  did  not  say  so  in  my  presence. 
I  should  not  have  been  surprised  if  he  had 
said  so.  He  was  a  very  quiet-speaking 
man,  and  never  took  an  active  part.  I 
always  took  him  to  be  inofiensive  and 
quiet.  I  consider  it  would  have  been  in 
accordance  with  his  principles  if  he  had 
said  so.  I  do  not  recollect  his  saying  that 
he  was  perfectly  loyal  to  the  Queen,  and 
he  considered  her  as  one  of  the  best 
sovereigns  that  ever  was  in  England.  I 
have  met  him  at  other  places  besides  at 
the  committee  meetings.  I  never  heard 
him  say  a  word  about  the  Queen. 

There  were  about  forty  delegates  present 
at  the  meeting  at  the  "Lord  Denman," 
on  August  15th,  when  MulUns  was  in 
the  chair,  and  when  he  asked  them 
all  if  they  would  come  out  and  fight. 
The  prisoner  sat  nearly  opposite  me, 
on  the  other  side  of  the  table,  at  that 


meeting.  I  had  a  full  view  of  him.  I 
will  positively  swear  he  was  not  one  of 
the  two  who  refused  to  fight  or  to  say, 
'*  Yes."  I  positively  swear  that  I  heard 
him  say,  *'  Yes."  I  have  not  got  the  cre- 
dentials which  I  got  from  Besser,  It  was 
the  leaf  of  a  book  which  was  handed  by 
me  to  Payne,  who  compared  it  with  his 
book.  It  corresponded,  and  he  said, 
**  That  will  do."  There  was  no  writing  on 
it,  it  was  a  plain  leaf  out  of  a  book.  At 
the  latter  part  of  the  time  persons  were 
allowed  to  sit  among  the  delegates  with- 
out producing  credentials.  There  was  a 
great  deal  of  imprudence  in  doing  so.  It 
was  not  allowed  when  I  first  went  amongst 
them,  no  person  then  could  possibly  have 
been  allowed  there  unless  he  was  a  dele- 
gate, and  produced  credentials.  I  do  not 
remember  that  the  chairman  at  the  '*  Lord 
Denman"  said,  ''Oh,  that  is  all  right." 
The  first  meeting  that  I  recollect  seeing 
the  prisoner  at  was  on  20th  July,  at  the 
*'  Black  Hart."  That  meeting  consisted 
entirely  of  delegates  and  persons  who  de- 
livered credentials.  One  person  was  admit- 
ted without  credentialst  but  I  objected  to  it, 
and  he  was  not  allowed  to  stop.  I  do  not 
recollect  that  there  was  some  conversa- 
tion at  that  meeting  ahont  Dawling  having 
no  credentials.  Bowling  was  there  before 
I  got  there.  Five  persons  were  proposed 
and  carried,  to  draw  out  five  plans  of 
operation,  and  the  five  plans  were  to  be 
produced  on  the  next  morning  at  Dennis  s 
Coffee  House.  They  were  to  be  inspected 
by  all  the  delegates  present,  and  the  best 
was  to  be  decided  on.  It  was  usual  to 
produce  credentials  as  the  persons  came 
in.  The  chairman  was  in  the  chair  at  the 
time.  I  did  not  see  DowUng  produce  any 
credentials. 

What  induced  you  first  to  join  the 
Chartist  bodyP — Two  things:  curiosity, 
and  for  the  purpose  of  obtaining  infor- 
mation and  giving  information  to  the 
authorities. 

At  whose  su^^stion  did  you  join  the 
Chartists? — I  joined  them  of  my  own 
will. 

You  thought  they  were  a  terrible  set  of 
fellows,  I  suppose  ? — I  found  as  soon  as  I 
had  been  to  the  place  once  or  twice  that 
they  were  a  mm  lot. 

What  put  it  into  your  head  that  they 
were  doing  anything  that  would  enable 
you  to  give  information  P—- When  I  went 
to  the  place 

I  am  speaking  of  before  P — ^You  under- 
stand, I  went  to  the  place  before  I  joined, 
and  I  found  parties  that  I  thought  would 
do  something.  I  judged  so  from  the 
conversations  I  heard.  It  was  not  con- 
versations relative  to  myself.  I  con- 
sidered they  were  of  that  class  of  persons 
that  would  not  be  scrupuloos  of  doing 
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anything.  That  was  before  I  joined 
them.  There  were  many  men  that  I 
thoQffht  would  do  anything,  or  commit 
any  Kind  of  deed,  and  my  impressions 
have  been  confirmed. 

Something  for  yon  P-*No— yes,  for  me, 
too. 

Pat  money  in  your  wayP — No,  worse 
than  that. 

WhatP^A  bit  of  steel.  I  should  say 
these  men  wonld  have  had  very  little  hesi- 
tation in  patting  steel  into  me,  and  par- 
ticularly now.  They  would  not  have 
minded  doing  it  before,  if  they  found  it 
was  necessary. 

I  am  a  carpenter  by  trade.  I  live  partly 
on  property  which  I  have,  and  partly  upon 
my  hand  labour.  My  object  in  joining 
the  Chartists  was  not  to  make  money 
by  betraying  them,  it  was  for  the  good  of 
my  country.  I  swear  that  I  had  no  pe- 
cuniary object  in  giving  information 
against  these  persons.  I  did  it  merely  to 
do  my  country  service.  I  put  myself  in 
communication  with  the  police  almost 
directly  I  had  become  associated  with 
these  men.  I  introduced  mvself  to 
these  men.  I  visited  CaHwrigkVs,  and 
ultimatelv  became  a  member.  I  did 
not  tell  them  anything  particular  when  I 
visited  them.  I  mixed  with  them,  of 
course.  I  do  not  think  I  ever  shouted  for 
the  Charter.  I  did  not  do  so  at  Kenning- 
ton  Common.  I  cannot  tell  you  the 
amonnt  of  money  the  Grenei*al  Delegation 
had  in  their  coffers  from  beginning  to 
end.  The  money  was  appropriated  in 
various  ways,  the  secretaries  managed 
that.  They  conld  tell  from  their  books. 
I  should  say  they  had  a  good  deal  more 
than  5{.  or  6{.  1  cannot  tell  how  much 
they  had,  not  1,0002.  I  should  say  what 
they  collected  from  beginning  to  end 
would  amount  to  a  good  deal  more  than 
20Z.  When  I  put  myself  in  communi- 
cation with  the  police  they  did  not  tell 
me  to  take  notes  of  all  the  meetings  I 
attended;  that  was  my  own  suggestion. 
I  have  never  shown  my  notes  to  any  per- 
son. Some  of  these  notes  were  made 
when  I  got  home  after  the  meeting,  and 
some  were  made  next  day ;  but  I  swear 
none  were  made  later  than  a  day  after. 
I  did  not  make  any  gunpowder.  I 
made  ball-cartridges,  at  least  I  have 
filled  ball-cartridges  for  Oumey,  our 
Warden,  and  I  occasionally  cast  bullets 
and  delivered  them  to  him.  I  suppose  I 
have  cast  fourteen  or  fifteen  dozen  for 
Owmey.  I  filled  no  cartridges  except 
sixty-eight  which  I  had  from  him  out  of 
his  cupboard,  and  I  still  have  them  in  my 
possession.  I  did  not  make  any  fire-balls, 
or  any  other  combustibles.  I.  confined 
myself  to  bullets  and  cartridges,  according 
to  Qwmmfs  directions.    I  aid  not  make 


any  pike-handles,  or  any  other  implements 
for  nghting. 

I  believe  you  thought  these  men  were 
not  going  quick  enough  to  work,  and  you 
suggested  that  they  ought  to  procure 
larger  quantities  of  powder  P  —I  suggested 
what  I  was  directed  €KX)ording  to  the  re- 
solution come  to  at  the  delegate  meetings. 
I  did  not  suggest  to  them  to  make  quan- 
tities of  cartridges  and  bullets.  I  did  not 
say  at  Bow  Street  that  I  stimulated  these 
men  to  cast  these  bullets.  I  never  gave 
any  powder  or  bullets  to  an^  mortal  being 
save  Gtirney,  He  is  now  in  custody.  I 
know  a  man  named  Dennis  JDwai/ne.  I  do 
not  remember  having  any  conversation 
with  him  about  the  absurdity  of  his  moral 
force  doctrines.  I  do  not  know  him  per- 
sonally ;  I  do  not  think  I  ever  spoke  to 
him. 

Where  have  you  been  living  since  this  P 
— That  is  a  question  I  do  not  know  that  I 
ou^ht  to  answer.  I  have  been  partly 
living  at  Her  Majesty's  expense,  I  sup- 
pose. There  is  not  a  great  contrast  be- 
tween the  style  of  my  dinner  since  I 
betrayed  these  men  to  what  it  was  before ; 
in  fact,  I  lived  better  before.  I  am  badly 
paid.  I  am  receiving  money  for  my  sup- 
port. My  life  has  been  threatened.  I  am 
receiving  only  a  pound  a  week.  I  am 
not  to  get  a  farthing  if  I  convict  these 
men,  I  positively  swear  that.  No  one  has 
told  me  so.  I  only  judge  so.  Such  a 
thing  has  not  been  broached.  I  do 
not  entertain  any  hope  of  getting  any 
money  for  it.  I  look  for  protection  from 
personal  danger,  and  that  is  all.  I  never 
told  these  men  to  set  fire  to  any  places. 
I  have  heard  it  spoken  of.  1  never  told 
them  that  I  did  not  approve  of  the  slow- 
ness and  tediousness  or  their  proceedings. 
I  have  said  I  was  sick  of  their  talking, 
they  evinced  so  much  talk,  and  that  was 
all  that  would  be  done  with  them.  I 
might  have  said  such  words  as  those.  I 
do  not  remember  saying  that  I  was  sick  of 
their  talking  and  doing  nothing ;  I  might. 
I  cannot  tell  you  what  I  meant  by  saying 
I  was  sick  of  their  talking.  Words  may 
have  been  spoken  by  mo  at  times  which  I 
really  had  no  meaning  to.  I  do  not  re<- 
member  whether  it  was  at  any  of  the 
delegate  meetings  that  I  told  them  I 
was  sick  of  their  talking.  1  believe  I 
have  stated  all  that  I  repeated  myself. 
I  do  not  remember  saying  I  was  sick 
of  their  talking,  and  wanted  them  to 
go  to  work.  I  did  not  say  that  I  told 
them  I  was  sick  of  their  talking.  I  may 
have  said  so,  but  I  am  not  sure.  I  will 
not  say  I  did  not  say  so.  I  did  not  tell 
them  they  were  going  too  slow  to  work, 
and  the  best  way  to  set  their  rights  would 
be  to  set  fire  to  London.  1  do  not  believe 
any  such  words  were  ever  uttered  by  me 
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or  anything  to  that  effect.  I  did  not  in 
any  way  stimulate  them  to  get  bullets  and 
gunpowder ;  once  I  was  told  to  speak 
at  a  meeting  about  making  prepara- 
tions, or  something  of  that  sort,  i  was 
stimulating  them  in  giving  Gurnoy  the 
gunpowder.  I  did  not  cast  bullets  for 
anybody  but  him.  I  considered  that  was 
stimulating  them.  (The  witness's  deposir 
Hon  being  read^  stated, 

"  I  stimulated  them  on  in  some  reBpects.  I 
gave  some  of  them  bullets  and  powder.  I  gave 
Gumey  some  bullets  and  powder  only,  and  not 
anybody  else.") 

I  meant  Qumey  only.  I  swear  posi- 
tively I  never  gave  powder,  bullets,  or 
paper  to  any  other  mortal  being  save 
Gumey,  Mr.  Mcumamara  asked  me  at  Bow 
Street  whether  I  "  stimulated"  the  people. 
I  do  not  think  I  said  in  answer  that 
I  stimulated  the  people  on.  I  meant  that 
I  stimulated  GtMrney.  I  meant  to  confine 
it  to  him.  I  used  no  stimulation  to  him, 
except  that  he  asked  me  to  get  some  lead 
and  powder,  and  such  like  for  him  to 
make  the  cartridges,  and  I  did  so.  He 
said  the  cartridges  were  for  use.  I  ex- 
pected what  they  were  for.  Ho  knew 
what  was  going  on.  I  believe,  of  course, 
he  intended  to  use  them  on  a  future  occa- 
sion, I  suppose  in  fighting. 

Against  the  Queen  P— I  do  not  know 
about  against  the  Queen,  but  if  a  collision 
took  placo  between  the  Chartists  and  the 

r)lice  of  course  he  would  have  used  them, 
suppose  80.  I  made  them  at  his  desire ; 
it  was  his  suggestion,  not  mine.  He  had 
been  a  long  time  making  these  things.  I 
am  aware  that  Gumey  is  to  be  tried. 
There  was  a  suspicion  of  spies.  Thev  sus- 
pected me  as  a  spy.  I  can  hardly  tell  you 
what  I  was  suspected  for  at  first.  Am  I 
bonnd  to  say  how  they  came  to  buspect 
meP 

Eklb,  J. :  Of  course  you  are. — Then  I 
will  tell  you  how  it  was.  A  person  named 
Eowlana,  who  is  a  carman  to  a  brother- 
in-law  of  mine,  is  a  Chartist,  and  had 
been  for  years,  and  I  was  in  communi- 
cation with  a  certain  party;  that  party 
called  at  my  brother-in-law's  premises,  he 
saw  this  party  and  knew  him,  and  he  came 
to  our  locality  and  charged  me  openly 
with  it :  I  vindicated  myself  as  much  as 

Eossible.  That  was  how  I  was  charged, 
ut  I  cleared  the  matter  up  then,  and  the 
party  that  charged  me  was  bundled  neck 
and  heels  out  of  the  place. 

Kenealy :  Why  not  tell  me  that  first  ?— 
It  was  a  matter  that  required  conceal- 
ment, and  I  of  course  kept  it  concealed, 
and  I  did  not  answer  the  question  till  I 
was  bound  to.  In  fact,  I  have  not 
ffiven  you  the  whole  yet.  I  have  told  you 
now  I  was  suspected,   and  that  is    all. 


Bowland  charged  me  with  being  a  spy.  I 
was  not  charged  as  a  spy  by  any  deleeate. 
Bowland  was  not  a  delegate.  None  of  the 
delegates  were  present  when  I  was 
charged  with  being  a  spy.  The  delegates 
did  not  suspect  me.  They  knew  nothing 
at  all  about  my  having  been  alleged  to  be 
a  spy.  I  had  some  conversation  about  it  now 
I  remember,  with  Mr.  MuUina,  at  the  Mil- 
ton Street  meeting.  He  was  on  the  plat- 
form, and  I  told  him  that  some  time  ago 
I  was  charged  with  being  a  spy,  and  he 
himself  was  charged.  There  were  such 
foolish  suspicions  in  the  minda  of  the 
members  of  the  locality,  I  was  surprised 
to  find  they  were  suspecting  most  of  the 
members  as  spies. 

Were  you  surprised  to  find  that  they 
were  such  fools  as  to  suspect  you  as  a  spy  P 
— Well,  certainly,  if  I  am  to  use  Buoh  a 
vulgar  epithet,  they  were  fools  not  to 
know  the  difi'erence.  They  did  not  sus- 
pect me. 

How  did  it  happen  that  they  admitted 
you  among  these  delegates,  and  to  all 
their  secrets,  when  joxl  had  not  become  a 
membei*  of  the  Chartist  Society  before  P — 
Because  I  was  elected  by  the  Council  of 
my  district,  and  went  there.  I  cannot  say 
why  I  was  elected  by  the  Council.  The  fact 
was  the  others  were  afraid  to  go.  The 
Council  consisted  of  Fooler,  Ow&n  Jones, 
Ca/rt&i',  myself,  and  Battice.  Mr.  BaUice 
accompanied  me  that  night,  and  was  afraid 
to  go  to  any  other  meeting.  Some  stranger 
in  the  room  asked  me  whether  I  had  any 
objection  to  stand  as  one  of  the  Council. 
I  said  "No**;  and  I  was  proposed.  I 
never  asked  him  to  propose  me.  I  did 
not  suggest  it  to  him.  I  do  not  know  who 
the  stranger  was.  I  cannot  tell  what 
made  him  suggest  it.  He  gave  me  no 
reason  for  askmg  me  to  join  the  Council. 
He  did  not  say,  **  Powell,  you  are  a  great 
Chartist,  a  determined  fellow,  and  ought 
to  be  on  the  Council."  No  one  knew  me 
by  that  name.  He  did  not  say  ' '  Johneon,** 
1  do  not  think  I  had  ever  seen  that  stran- 
ger before.  I  do  not  think  I  ever  saw 
him  before  that  night.  I  cannot  say 
whether  I  have  ever  seen  him  since.  Ho 
was  sitting  by  my  side,  and  proposed  that 
I  should  be  on  the  Council.  He  may 
have  seen  me  before.  I  was  not  very 
much  inclined  to  go  on  the  Council.  1 
never  put  myself  forward,  for  they  were 
very  inattentive  to  these  matters;  they 
were  not  careful.  They  did  not  know 
where  I  lived,  nor  what  I  was,  and 
scarcely  knew  my  name.  I  knew  I  should 
have  a  better  opportunity  of  getting  in- 
formation if  I  was  on  the  Council.  I  was 
not  pressing  for  it.  I  wished  it  to  a  cer- 
tain extent,  but  not  to  force  myself  in. 

You  wanted  to  dive  gradually  into  their 
councils  P — Of  course  I  did. 
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And  to  be  nnsnspectod,  for  the  purpose 
of  betraying  them  with  the  greater  ability? 
— ^Yes. 

I  cannot  remember  how  long  I  was  on 
the  Oounoil  before  I  wae  made  a  delegate ; 
it  may  have  been  above  two  months. 

It  waa  the  men  who  went  to  the  *'  Orange 
Tree  "  that  were  to  use  the  word  **  Justice." 
Every  dele^te  knew  the  word,  and  was 
to  communicate  the  pass-word  to  every 
man  that  he  selected  for  that  particular 
purpose,  so  that  no  man  could  enter  the 
room  or  know  what  was  going  on  at  the 
"Orange  Tree,"  unless  he  made  use  of 
the  word  "  Justice."  Only  one  delegate 
was  to  be  there,  and  that  was  BMchie, 
The  firemen  were  to  come  there  and  use 
the  word  "  Justice,"  and  he  would  know 
them.  It  was  andei'stood  that  no  other 
person  was  to  go  there.  I  have  seen  a 
person  named  Luke  King  at  a  meeting 
on  20th  July  when  King  came.  He  said, 
"If  I  have  been  rightly  informed,  you, 
the  Secret  Committee,  have  been  sit- 
ting day  and  night  for  some  time  past ;  is 
that  true  or  notP"  Mr.  Fcmie  said, 
"  There  is  some  truth  in  it."  They  were 
very  cautious  what  they  did  in  King's 
presence.  He  was  veiy  much  out  of  tem- 
per, and  left  in  a  very  hasty  manner,  and 
went  downstairs.  Tliiekt  was  the  only  meet- 
iDg  that  Kvng  was  at,  that  I  know  of. 

Did  you  hear  DowUng  say  that  evening, 
the  20th,  that  the  plans  of  the  committee 
had  been  concoctea  in  his  absence  and  he 
did  not  understand  them,  and  as  far  as  he 
did  understand  them  he  disapproved  of 
them  altogether? — He  might  have  said 
such  words ;  I  do  not  know  whether  he  did. 
On  my  oath  I  did  not  hear  him  utter  such 
words.  If  he  had  I  should  have  heard  it. 
I  do  not  suppose  he  did  use  them  at  all. 
He  resigned  that  night,  bat  he  waa  re- 
elected. I  do  not  know  that  he  gave  that 
as  a  reason  for  resigning.  If  he  did  I 
should  have  heard  it.  It  is  very  likely  he 
might  have  said  it.  I  do  not  know  that 
he  gave  any  reason  for  resigning ;  I  do 
not  recollect  that  he  said  anything  about 
it.  There  was  a  charge  brought  against 
Miillins  and  Base  about  their  being  spies. 
That  occasioned  a  great  deal  of  confosion, 
and  the  committee  resigned.  No  other 
reason  was  given.  There  was  another 
resignation,  on  7th  August,  in  conse- 
queuoe  of  Smith  O'Brien^ 8  arrest;  that 
was  not  on  30th  July.  I  was  present  at 
the  discussion  relative  to  the  accusation. 
I  told  them  I  bad  heard  so  much  in  our  | 
locality  that  I  myself  had  been  accused  of  , 
being  a  spy,  and  that  it  was  so  much  . 
trash,  to  put  it  aside  altogether.  I  be- 
lieve those  were  the  very  words  I  used.  ' 
They  did  not  suspect  me  of  being  a  spy.  , 
I  mentioned  to  MuUvns,  at  the  Milton 
Street  Theatre,  that  I  had  been  suspected  j 
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as  a  spy,  and  that  was  the  only  night  I 
mentioned  it  to  him.  I  also  mentioned  it 
at  the  time  of  the  discussion.  I  indig- 
nantly repudiated  the  notion  of  my  being 
a  spy ;  I  did  not  positively  assure  them 
that  I  was  not  a  spy.  I  did  not  do  either 
one  thing  or  the  other.  I  never  gave 
them  to  think  I  was  or  was  not,  I  let  the 
matter  pass. 

I  spoke  to  my  men,  to  be  ready  on 
the  Tuesday  night.  I  spoke  to  two  men 
to  be  ready  for  firing ;  one  was  Abel,  who 
was  taken  at  the  ** Orange  Tree";  I  do 
not  know  the  name  of  the  other  man.  I 
knew  the  man;  I  have  known  him  per- 
haps four  or  five  years.  I  told  him  that 
I  was  delegated  by  the  resolution  come  to 
at  the  meeting,  to  find  four  men  for  the 
purpose  of  firing  houses  and  premises,  and 
I  called  him  on  one  side,  and  spoke  to 
him  on  the  subject,  and  he  appeared  to 
be  disposed  for  the  purpose.  I  was  in 
conversation  with  one  of  the  men  about  a 
quarter  of  a  hour,  and  with  the  other  about 
the  same  time,  and  told  them  for  what 
purpose  it  was. 

What  object  had  you  in  persuading 
those  two  men  to  join  you  in  this  firing 
expedition  ? — It  was  a  resolution  come  to 
at  the  meeting  to  select  four  men  each, 
and  I  did  not  know  any  more,  except 
those  two  men.  One  man  was  disposed, 
and  Abel,  when  I  left  him,  did  not 
seem  disposed,  and  I  never  took  any  fur- 
ther notice  of  him. 

Did  you  feel  yourself  bound  to  carry 
out  that  resolution  of  the  delegates? — 
Certainly,  or  I  could  not  have  led  them 
to  feel  I  was  discharging  my  duty. 

The  other  man  I  spoke  to  was  not  a 
delegate.  I  did  not  want  to  entrap  him 
into  this.  I  spoke  to  him  on  the  subject, 
and  left  it  to  his  own  option.  I  was  doubt- 
ful whether  he  would  do  it,  and  although 
be  told  me  he  would  go  to  the'  *'  Orange 
Tree,"  I  did  not  believe  him  ;  and  he  did 
not  ^o. 

Did  you  use  every  efibrt  to  make  him 
join  in  firing  the  houses  ? — I  did  not ;  I 
spoke  to  him. 

Was  that  the  only  man  you  endeavoured 
to  entrap  ? — That  is  all. 

Erle,  J. :  The  witness  does  not  say  he 
entrapped  him.  If  you  ask  a  man,  will 
he  join  in  firing  a  house,  it  does  not  show 
there  is  any  entrapping  him. 

Witness :  I  told  nim  what  it  was  for,  and 
said,  *'  Consider  it."  It  was  not  done  to 
entrap  the  men ;  it  was  just  to  carry  out 
the  resolution.  If  he  had  fulfilled  the  reso- 
lution, it  would  certainly  have  entrapped 
him ;  but  unless  I  had  spoken  to  him,  I 
should  not  have  fulfilled  that  which  was 
expected  of  me.  I  did  not  feel  bound  to 
carry  out  the  resolution  to  the  extent  re- 
quired, but  merely  just  to  speak  to  the 
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men.  It  was  never  my  intention  to  get 
them  to  do  each  a  thing.  If  they  had 
consented  to  fire  honses  I  should  not  have 
dissuaded  them ;  but  it  was  not  my  in- 
tention they  should  do  it,  for  all  that. 

When  did  you  first  begin  to  communi- 
cate this  affair  to  the  Government  P — Soon 
after  10th  April.  The  Secret  Committee 
sat  the  very  next  day  after  I  attended  the 
first  meeting.  That  was  on  20th  July. 
I  was  not  in  communication  with  the 
Government  before  that.  I  first  put  my- 
self in  communication  with  certain  parties 
very  soon  after  10th  April — ^very  soon 
after  I  joined  the  Chartists. 
^  Eele,  J. :  In  the  case  of  the  preserva- 
tion of  the  public  peace,  the  sources  of 
information  have  no  li&^ht  to  be  laid  open. 

Witnees :  1  communicated  every  move- 
ment that  I  knew  of,  from  time  to 
time ;  thejr  knew  everything.  I  saw 
something  illegal  in  the  Council  when 
I  first  joined  tnem.  I  knew  that  there 
was  a  rising;  that  was  before  I  put 
myself  in  communication  with  the  Go- 
yernmeut.  The  parties  with  whom  I 
communicated  dia  not  persuade  me  to 
continue  among  the  delegates.  They  did 
not  tell  me  not  to  do  bo  ;  I  did  it  of  my 
own  accord.  I  saw  them  often ;  I  did  not 
see  them  regularly  once  a  week.  I  do  not 
know  what  has  become  of  the  man  I 
wanted  to  fire  the  houses.  I  went  to  none 
but  the  two;  I  never  spoke  to  a  soul 
besides.  I  did  not  tell  him  anything 
about  firing  railways.  I  said  it  was  for 
firing  houses  and  premises.  There  was 
not  a  word  said  about  killing  the  police 
on  that  occasion. '  If  I .  had  received 
orders  from  the  delegates  to  get  anyone 
to  kill  the  police,  I  should  not  have  con- 
sidered myself  bound  to  carir  them  out ; 
I  merely  did  what  I  was  desired  with 
reference  to  firing  houses ;  I  merely  spoke 
to  him.  I  never  said  they  were  not  to 
consider  whether  there  were  people  in  the 
honses.  This  is  the  only  occasion  on 
which  I  have  got  people  to  fire  houses; 
the  only  occasion  on  which  I  was  asked 
to  go.  If  I  had  been  asked  on  other 
occasions  I  should  have  done  so.  I  should 
not  have  fired  any  houses. 

I  only  heard  the  men  talk  about  a  Bepub- 
liconce.  DotDZtn^  was  present  then.  When 
Payne  spoke  of  destroying  the  power  of  the 
Queen  I  said  nothing,  i  was  not  on  the 
Committee,  and  was  surprised  that  they 
allowed  me  to  be  present.  Bose  spoke 
about  assassinating  the  police.  I  was  in 
communication  with  the  police  then.  I 
offered  no  remarks  on  the  subject,  as  I 
had  no  right  to  be  there  while  they  were 
sitting.  It  was  business  which  ought  to 
have  been  transacted  by  the  committee 
alone.  No  delegate  ought  to  have  been 
present.     I  was  present  on  one  or  two 


other  occasions.  They  generally  met 
before  the  general  body  of  delegates,  and 
before  the  delegates  left  they  consulted 
together.  That  was  the  meeting  where 
they  produced  plans,  and  talked  aboat 
barricades.  It  aid  not  occur  to  me  that 
it  was  a  curious  thinff  that  the  inoet 
terrible  thing  produced  to-dav  agaiuBt 
them  should  have  transpired  at  that 
meeting  at  which  I  had  no  right  to  be 
present.  Nothing  was  said  about  my 
presence.  There  is  no  donbt  there  were 
many  propositions  made  that  were  not 
made  known  to  the  general  body  of  the 
delegates.  I  saw  a  plan  ;  to  the  best  of 
my  knowledge  this  is  it  (produced).  On 
my  solemn  oath  the  word  *'  fighting-men  " 
was  used.  The  very  first  night  MtiUins 
asked  us  to  give  in  our  returns  of  the 
number  of  fighting  men  those  were  his 
words. 

Did  he  say  for  what  object? — ^Well,  it 
turned  out  for  what  object. 

Did  he  say  for  what  object  P— Well,  I 
cannot  remember  for  what  object  he  did 
say. 

Did  he  say  for  any  object  P— Well,  it  was 
understood.  I  do  not  recollect  him  saying 
for  any  object,  but  the  words  "fighting- 
men  *'  were  used  by  him  the  veir  first  nif^ht 
of  meeting.  It  was  proposed,  I  think,  by 
Donovan,  to  send  a  delegate  over  to  lamer- 
iok  or  Cork,  to  know  how  things  were,  in 
consequence  of  the  difficulty  of  getting 
information  at  the  time  the  excitement 
was  going  on.  I  do  not  remember 
Dublin  being  mentioned.  I  never  heard 
of  any  communication  between  the  dele- 
gates and  the  people  of  Cork  or  Lime- 
rick. When  MuUin$  said,  "May  tiie 
bitterest  curse  of  God  hang  on  the  soul 
of  the  first  man  who  betrays  any  one  of 
us,"  I  did  not  think  he  meant  me,  because 
he  did  not  know  I  was  in  communication. 
I  have  been  a  carpenter  for  the  last  ton 
years.  I  was  a  bed-pillar  carver  before 
that.  I  have  made  more  by  carpentering 
than  by  spying.  The  "  Ulterior  Commit- 
tee "  is  the  only  name  that  I  am  in  posses- 
sion of  as  the  name  of  the  committee.  I 
do  not  recollect  speaking  of  a  Plotting 
Committee. 

Attorney- General :  I  did. 

Kenealy  {to  Wiiness) :  Now,  do  not 
look  over  every  minute  to  the  AUomey- 
Oeneral. — I  am  not  looking  over;  I  am 
considering  so  that  I  may  not  say  what 
is  untrue.  I  do  not  remember  saying 
it. 

Did  yon  not  say  several  times  at  Bow 
Street  that  there  was  a  Committee  called 
the  Plotting  Committee  P— Well,  I  really 
do  not  remember.  I  may  have  called  it  so. 
I  have  heard  it  called  so.  I  do  not  know 
by  whom,  but  the  name  was  the  'Ul- 
terior Committee." 
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The  AUomey- General  read  the  first  de- 
position  of  the  witness — 

"A  new  Plotting  Committee  or  Ulterior 
Committee  was  appomted." 

Jo$eph  Thompson  recalled — Examined  bj 
the  Attorney' Oenerai, 
On  11th  Angast  I  searched  Rose's  pre- 
mises. He  was  with  ns.  and  showed  us 
the  place.  I  found  this  plan,  marked 
*'A'' to  which  the  last  witness  spoke; 
this  map  of  the  City  Boad,  '*B'*;  a 
map  or  sketch  of  Seven  Dials,  "C"; 
blank  forms  for  plans  to  be  filled  np; 
cue  of  Seven  Dials,  and  the  other, 
headed  "  Clerkenwell " ;  three  recipes  for 

C 'Cotton,  and  these  two  lists  of  nnm- 
.     I   found    this   cipher    {produced. 
No.  11). 

WiUiam  Chubb  recalled— Examined  by  the 
Attorney-  General. 

I  believe  this  {No.  11)  to  be  the  pri- 
soner's writing.  {This  being  read,  con- 
tained various  marks  and  &ures,  with 
names  and  words  attached  to  them, 
among  which  were  "Pikes,"  "EifleH," 
"  Killed,"  "  Shot,"  "Barricades,"  "Vic- 
lory,"  **  O'Brien/'  *' Boheny,"  "Tippe- 
rary,"  "  Poison,"  "  Fire,"  "  English, '^fcc. 
The  papers  found  at  Eose's  being  read, 
contained  a  variety  of  names  contracted, 
with  numbers  placed  against  them,  sisni- 
fyingthe  various  localities,  their  number, 
and  names  of  the  leaders,  among  which 
were  the  following :  "  WaU.  80 ;  Bass  and 
Nas.  Lamb,  lo  150  Fed.  Ber.  50 ;  Dean. 
260;  Cuff.  Thorn.  Star.  50;  Pear. -War. 
Irish,  50;  BUch.  8t.  Gils.  100;  Ca/rU. 
50;  FeL  100;  Mitch.  30;  W.  Ty.  20; 
Fuzz.  Fa.,  &c."l 

Charles  Tt2(2e»— Examined  by  the  Attorney' 
General. 

I  am  a  brass-chaser,  of  26,  Little  Earl 
Street,  Seven  Dials,  aiid  work  for  Mar- 
tin and  Gracv,  of  Bathbone  Place.  On 
^th  Itfay  I  became  a  member  of  the 
Chartist  Club,  in  Dean  Street.  Cuffey 
was  the  Class-Leader.  Each  class-leader 
has  nine  men  under  him,  and  gives 
orders  to  them.  He  gave  me  orders  to 
get  gunpowder  to  make  ball-cartridges  to 
fire  on  tne  police.  He  said  the  time  was 
close  at  hand ;  that  was  about  the  middle 
of  June.  I  said  I  had  not  got  a  gun  or  a 
musket.  He  said,  "Never  mind  that, 
make  the  cartridges  up,  and  when  the 
time  arrives  break  into  the  gun-shops  and 
get  them."  Some  time  afterwards  I  met 
him  in  Wardonr  Street,  and  asked  him 
how  to  make  the  cartridges.  He  gave  me 
directions.  About  a  week  afterwards  I 
went  to  his  lodgings.  He  showed  me  a 
pike,  which  he  said  was  MUchel's  pattern, 
and  asked  me  to  sharpen  it  for  him,  but  I 
did  not.    I  saw  this  pike-handle  as  well 


{produced}.  I  went  again,  and  found  him 
casting  bullets  from  letter-type.  I  saw 
about  a  dozen.  He  said  they  were  to 
make  up  into  cartridges.  He  said  So- 
and'so  bad  got  some  ^nger-beer  bottles 
with  pieces  of  ragged  iron  in  them,  and 
that  the  wives  of  the  Chartists  were  to 
chuck  them  out  of  the  windows  on  the 
police,  while  the  husbands  were  fighting 
with  the  police  in  the  streets.  He  said 
the  soldiers  would  soon  be  drained  away 
to  Ireland,  and  London  would  be  in  our 
hands.  I  have  seen  Dowling  at  the  Davis 
Club — he  was  the  secretary. 

Cross-examined  by  Kenealy. 

When  did  you  enter  into  communica- 
tion with  the  Government  P — ^About  a 
month  after  the  29th  May,  when  I  became 
a  member.  I  joined  as  a  moral-force 
Chartist,  not  for  the  purpose  of  giving 
information  to  Government.  I  gave  in- 
formation for  the  good  of  the  public  and 
myself.  I  believed  it  to  be  my  duty.  I 
did  not  broach  the  subject  of  the  ginger- 
beer  bottles.  I  said  So-cmd-so  had  got 
^nger-beer  bottles,  with  pieces  of  ragged 
iron  in  them,  and  bits  of  tow  round 
them,  and  he  said  they  were  very  good 
things  to  chuck  out  of  the  windows.  I 
said  nothing  ahout  gunpowder,  in  refer- 
ence to  ginger-beer  bottles,  till  Cuffey 
mentioned  it  to  me.  I  did  not  ask  him  to 
entrap  him,  but  to  see  if  I  could  escape 
any  plot  being  laid,  as  I  suspected  a 
plot  then.  He  thought  I  was  one  of  the 
right  sort.  I  allowed  liim  to  continue  in 
tluht  belief  till  he  was  taken  up,  I  played 
the  traitor  all  the  time.  I  did  not  tell 
him  I  would  join  in  the  attack  on  the 
police.  I  may  have  broached  the  subject 
of  attacking  the  police,  three  times.  It 
was  not  four.  I  did  not  commence  the 
conversation,  only  about  the  Ringer-beer 
bottles.  I  did  not  say  a  word  about  the 
police.  I  commenced  the  conversation 
with  reference  to  destroying  the  police, 
three  times.  Dowling  was  not  a  member 
of  the  club  I  was  in.  I  have  not  been  in 
the  pay  of  the  police.  I  have  received  no 
Government  pay,  and  do  not  think  I 
shall.  I  have  received  nothing  for  the 
evidence  I  am  giving,  and  do  not  expect 
to. 

Be-examined  by  the  Attomey-Oeneral. 

What  was  said  in  the  conversation  with 
Cuffey  on  Sunday  morning? — ^He  asked  if 
I  had  heard  of  any  orders,  and  gave  mo 
orders  to  get  2  lbs.  of  gunpowder. 

Thomas  Barrett — ^Examined  by  Welsby. 

1  am  a  shoemaker,  of  17,  Charles  Street, 
Lisson  Grove.  On  Whit-Snnday  I  became 
a  member  of  the  Emmet  Brigade,  which 
held  its  meetings  at  Morgan's  beer  shop, 
in  Praed  Street,  and  one  branch  in  Should- 
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ham  Street,  kept  by  Breaden.  I  know  a 
man  named  MvlUns.  I  have  heard  him 
address  meetings  of  Chartists  and  Con- 
federates, at  Breaden'st  on  several  Sun- 
days, and  on  Sunday » 13th  August,  I  heard 
him  say  it  was  necessary  for  each  man  to 
prepare  himself  for  the  creaia  that  Vas  com- 
ing, and  it  was  necessary  for  each  man  to 
make  a  small  sacrifice  to  aid  the  Com- 
mittee of  Progress  in  their  undertakings, 
and  they  would  judge  by  the  exertions 
they  made  whether  they  were  prepared 
or  not. 

At  a  meeting  there  on  Tuesday,  15th 
August,  between  thirty  and  forty  Char- 
tists and  Confederates  were  present.  At 
one  time  there  were  forty.  It  was  stated 
that  they  were  waiting  for  delegates  from 
the  Committee  of  Progi'ess.  On  Wednes- 
day, 16th  August,  about  eight  o'clock,  I 
went  to  the  Chartist  meeting-house  in 
Praed  Street.  About  twenty  of  the  Em- 
met  Brigade  were  assembled.  It  was 
said  that  they  wero  waiting  for  orders; 
they  did  not  say  for  what,  but  it  was 
generally  understood  for  an  outbreak.  I 
went  from  thence  to  Breaden* 8;  I  got 
there  about  half-past  eight  or  a  quarter  to 
nine,  and  found  thirty  or  forty  persons  of 
the  same  class.  MtUlins  came  in,  and  a 
man  named  Smith  clapped  bim  on  the 
shoulder,  and  said,  *'  My  bov,  I  was  afraid 
you  were  taken."  He  said,  '*  No,  they 
only  take  me  wiih  my  life."  He  retirea, 
and  a  man  named  Cruicksha/iik  came  in 
and  placed  a  musket  on  the  table.  I  had 
seen  him  there  once  or  twice  before.  I 
do  not  know  what  branch  he  was  a  mem- 
ber of.  There  were  two  pistols,  and 
BCTeral  pikes  and  pike-heads,  m  the  room. 
I  heard  the  question  put  whether  they 
were  prepared,  and  whether  they  had  got 
their  toothpickSf  which  was  the  name  they 
gave  them.  Mullins  and  others  retired 
into  another  room.  When  they  came 
back  I  was  sitting  in  the  angle  of  the 
room,  and  saw  Mullins  look  into  the  room, 
and  withdraw  out  of  my  sight.  Smith 
said  to  me,  but  I  cannot  swear  whether  it 
was  in  Mullins*  presence,  that  they  were 
to  be  in  readiness  to  meet  their  leader  at 
Crown  Street,  Soho  Square,  and  the  Seven 
Dials,  at  ten  o'clock.  The  leader's  name 
was  not  mentioned.  A  cab,  which  I  was 
informed  had  brought  MuUvns,  drove  up 
to  the  door,  and  he  went  away  in  it.  1 
believe  there  was  a  question  asked  how 
they  were  to  take  their  arms.  The  an- 
swer was,  in  the  best  way  they  could.  I 
went  to  Crown  Street,  Soho,  walked  down 
to  the  bottom,  and  recognized  about  thirty 
persons  whom  I  had  seen  in  the  room. 

Cross-examined  by  Kenealy. 

What  is  MuUinsf — ^I  believe  he   is  a 
Burgeon.    He  seems  to  be  a  man  of  edu- 


cation. I  think  he  said  crisis,  and  not 
cresis,  I  was  not  in  communication  with 
the  police  when  I  heard  MiiUins  speak. 
I  am  a  moral-force  Chartist.  I  think  it 
is  not  physical  means  that  will  carry  ou6 
moral  force. 

Charles  BcMwvnson — Examined  by  Glerk, 
I  am  a  tailor,  of  Webber  Street,  Black- 
friars.  I  became  a  Chartist  last  May,  and 
was  elected  a  Class-Leader  about  three 
weeks  afterwards, in  June.  I  had  nine  men 
under  me.  The  usual  place  of  meeting  was 
Chartist  Hall,  Webber  Street.  Morgan  was 
a  Class-Leader  in  the  same  district.  I 
attended  at  the  South  Lambeth  Chartist 
Hall.  I  know  P6(22ev  well.  He  was  a  Class- 
Leader  at  one  time,  but  ^ve  it  up.  He  used 
to  attend  the  same  meetings.  On  Tuesday 
evening,  15th  August,  I  went  with  If  or* 
gan  to  a  Chartist  meeting  at  the  *'  Pea- 
cock," Francis  Street,  Westminster  Eoad. 
As  we  went  he  told  me  that  during  my 
absence  something  was  going  on  which  I 
was  little  aware  of,  but  when  I  got  to  the 
*' Peacock  "I  should  hear  something  by 
Mr.  Pedley,  that  something  was  close  at 
hand.  I  had  not  been  there  for  nearly  a 
fortnight.  About  half  an  hour  after  we 
had  been  at  the  *'  Peacock,"  Pedley  came. 
He  said  there  was  a  general  rising  in  the 
Northj  that  a  delegate  had  come  from 
Manchester,  and  that  we  were  to  meet  at 
the  "Peacock"  next  evening,  and  bring 
our  men  with  us  armed,  and  those  who 
were  not  armed  were  to  be  pnt  in  a  posi- 
tion to  get  arms.  My  party  was  to  go  to 
the  Broadwav,  Westminster.  Clerkenwell 
Green,  the  East  End  of  town,  and  Seven 
Dials  were  also  mentioned.  Pedley  pro- 
duced some  different  coloured  ribbons, 
which  the  leaders  were  to  wear  that  they 
should  be  known  by  the  men.  This  is  one 
of  them  (produced).  Next  morning  I 
went,  and  told  some  of  the  men  what  was 
going  to  take  place.  At  nearly  nine 
o'clock  in  the  evening  I  went  to  tho 
•'Angel"  in  Webber  Street.  Prowion, 
Gonway,  Johnson,  and  Pedley  were  there. 
I  believe  we  got  there  before  Pedley » 
When  he  came  I  saw  him  load  a  pistol.  I 
saw  some  cartridges,  which  he  made  up 
at  the  *'  Peacock  on  Wednesday  night. 
He  gave  me  one.  He  left,  and  the  police 
arrived  in  about  three  minutes. 

Cross-examined  by  Kenecdy, 
Had  you  any  arms  that  ni^ht  P — A  pike- 
head  and  a  small  |X)cket-pistol.  I  knew 
the  men  were  to  be  arrested.  I  took  the 
pistol  and  the  pike-head,  to  take  off  the 
appearance  of  a  traitor  you  may  call  it. 
I  did  not  offer  the  pistol  to  any  man  in 
the  meeting  that  night.  Conway  had  the 
pistol  in  his  hand,  and  was  cutting  a  ball 
to  go  into  it.  He  went  out  for  some  per- 
cussion-caps, but  I  do  not  think  he  had  it 
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when  he  went  oufc.  I  told  my  class  to 
meet  at  the  "Peacock"  at  eight  o'clock, 
as  Bomethin^:  was  to  take  place.  I  had 
given  information  then.  I  gave  them  in- 
stmctions  before  I  gave  the  information, 
but  I  believe  not  afterwards.  They  did 
not  BQspect  me  when  I  ceased  to  do  so,  as  I 
had  none  to  give,  Mr.  Pedley  had  to  give 
them  that  night.  I  understand  they  did 
not  think  me  a  spy  or  a  traitor  till  they 
were  arrested.  1  told  them  to  come 
armed  if  they  had  them,  and  if  they  had 
not  they  would  be  put  in  the  way  to  get 
them.  I  did  not  know  they  were  to  be 
arrested  then.  I  did  not  >  give  informa- 
tion till  the  afternoon. 

Be-examined  by  Glerk. 
You  gave  information  between  two  and 
three  o'clock  P — Yes,  I  had  not  given  th*e 
least  information  before  that. 

Nicholas  Pearee — Examined  by  Bodhin. 

I  am  superintendent  of  the  F  Division 
of  Police.  On  16th  Au^nst  I  went  to 
the  **  Orange  Tree"  public  house  with 
about  twenty  men.  "We  arrived  a  little 
after  five  o'clock,  went  into  a  room  in 
the  upper  part  of  the  house,  and  found 
eleven  persons  sitting  round  a  table  ap- 
parently in  conversation.  I  requested 
them  all  to  keep  their  seats.  I  do 
not  think  anything  was  said,  but  a  great 
many  of  the  constables  rushed  into  the 
room.  More  than  one  attempted  to  get 
away.  I  had  a  pistol  with  me.  We  secured 
them  all.  I  found  a  handkerchief  under  the 
bench  they  were  sitting  on,  a  little  to  the 
left  of  Bitchie,  containing  three  balls, 
with  tow  on  the  outsido  tied  round,  one 
with  a  string,  some  rag  and  tow  saturated 
with  turpentine.  I  cut  one  ball  open,  and 
found  some  printer's  type  in  the  middle. 
The  things  all  smelt  of  turpentine.  I 
found  two  knives  in  Bitchie* s  pocket.  I 
examined  him  more  minutely  at  the 
station.  His  dress  and  hat  smelt  of  tur- 
pentine. He  declined  giving  his  address. 
He  told  me  afterwards  he  had  lately  re- 
turned from  France.  The  eleven  men  were 
Biiehi^,  Ourney,  Sheppwrd,  Ahel,  Bichard- 
$<m.  Bum,  Oreenslade,  Beading,  Snouhall, 
MarHn,  and  8maU, 

Did  any  person  come  out  of  the  **  Orange 
Tree"  who  gave  information  before  you 
went  in  P — No ;  the  men  did  not  attempt 
to  make  any  resistance,  they  quietly  sur- 
rendered. It  was  under  a  long  bench 
that  I  found  the  handkerchief.  Several 
persons  were  sitting  on  the  bench.  It 
was  in  the  middle  of  the  room,  nearly 
under  the  centre  of  the  bench. 

Joseph  Thompson  recalled — Examined  by 
Clerk. 
I  accompanied  Pearee  to  the  **  Orange 
Tree"  on  Wednesday  night,  and  found 


this  paper  (marked  18)  in  the  room. 
Greenslade  said,  "That  belongs  to  me." 
I  said,  "  What  is  your  nameP"  He  said 
**  Greenslade."  I  saw  it  corresponded 
with  his  name,  and  kept  it — 

*'  This  is  to  certify  that  George  Greenslade 
and  William  Burn  were  duly  elected  to  repre- 
sent the  Thomas  Paine  Brigade  at  the  delegate 
meeting  to  be  held  at  the  *  Orange  Tree/ 
Red  Lion  Street.— W.  Hammett,  Secretary." 

After  the  prisoners  were  taken,  in  con- 
sequence of  information,  I  went  to  2,  Cross 
Court,  Russell  Court,  Drury  Lane,  where 
Bitchie  lived.  I  knew  Mr.  Groves,  the 
landlord.  I  was  shown  by  his  daughter 
into  a  room  there,  and  found  a  hundred 
and  seventeen  ball  cartridges,  four  bullet- 
moulds,  four  bullets,  three  oombuscible 
balls,  one  powder-horn  three-parts  full  of 
powder,  a  three  half-pint  bK)ttle  three- 
parts  full  of  gunpowder,  a  bayonet,  a  ladle 
for  melting  lead,  a  piece  of  lead,  several 
percussion  caps,  some  shot,  a  quantity  of 
tow,  and  the  tri-ooloured  band  (aU  pro* 
duced) .  This  combustible  ball  has  powder 
and  pieces  of  iron  in  it.  In  Bitchie*s 
room  I  found  two  books  about  the  Charter, 
and  this  paper  (ma/rked  B),  written  in 
pencil — 

"Read— 'This  is  to  certify  that  Joseph 
Ritchie  and  Philip  Martin  have  been  duly 
elected  as  delegates  to  this  locality — Seven 
Dials  and  Drury  Lane.' " 

James  Dowsett  confirmed  the  last  wit- 
ness. 

Samusl  Bohlin — Examined  by  the 
Attorney^  General. 
I  am  an  undertaker,  of  2,  Beech  Street, 
Barbican.  On  Tuesday,  15th  August,  I 
was  put  in  possession  of  the  ''Orange 
Tree."  I  got  there  about  a  quarter  to 
eleven  o'clock  in  the  morning.  Next 
day,  about  a  quarter  to  three,  a  man 
came  and  asked  me  if  there  was  d>  room 
empty  upstairs,  as  some  of  his  shopmates 
were  going  to  meet  there.  The  landlady 
let  him  the  room.  Two  men  came  about 
a  quarter  to  four ;  eleven  came  altogether. 
Before  five  they  asked  me  to  put  the 
bagatelle  board  up.  We  nut  it  up.  They 
asked  me  for  the  balls ;  tne  landlady  said 
they  were  stolen.  One  of  them  took  a  round 
bit  of  chalk  from  the  mantelpiece,  and  it 
went  into  No.  6  hole,  which  was  red.  He 
said,  "  Red  ball,  fire,  by  God,  to-night !  " 
They  were  together  about  twenty  minutes 
before  the  police  came.  They  had  been 
talking  together,  but  would  not  let  me . 
hear  them;  they  talked  low.  On  the 
following  morning  I  found  this  card  in 
the  room.  No  one  had  been  in  the  room 
between  the  police  taking  the  men  and 
my  finding  it.  (This  was  a  card,  certify- 
ing that  H&nry  Small  was  entered  as  a 
member  of  the  National  Chartist  Assooia- 
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tion  on  July  7th,  1848.     Signed,  James 

Anthony  EuU — Examined  by  Wel$by. 

I  am  superintendent  of  the  L  divi- 
Rion  of  police.  On  16th  Augnst,  from 
information  I  received,  I  went  with 
several  constables  to  the  tap-room  at 
the  *'  Angel,"  Webber  Street.  We  found 
Winspere,  Irons,  Prowton,  Conway^  Alex-  I 
ander  Harhy,  Taylor,  Gox,  Poole,  Oibbs,  \ 
Herbert,  Norton,  Samuel  Harby,  and  Mor- 
gan, there,  and  took  them  in  charge.  We 
had  pistols  and  ontlasses.  I  saw  this 
pike-head  fonnd  on  Oonway  {jproduoed^, 
I  only  saw  one,  in  the  confusion.  One  was 
found  under  his  coat. 

Did  you  see  Baldwinson  before  you  went 
into  the  "Angel"? — He  cauLe  out,  and 
went  in.  No  communication  passed  be- 
tween us.  I  had  a  communication  from 
another  P^rty,  who  saw  him  come  out. 

CochetriU,  Marris,  8m^th,  Baker,  Oollins, 
and  Rogers,  constables,  confirmed  the  last 
witness,  and  spoke  to  finding  a  bundle 
containing  seventy-five  rounds  of  ball 
cartridge ;  a  breast-plate  (produeed)  under 
Winspere*s  waistcoat  and  over  his  shirt,  a 
dagger  under  his  seat,  and  a  sword  out- 
side the  door;  a  dagger  in  Prou>ton*B 
pocket,  and  a  pike  between  his  waistcoat 
and  jacket;  fifteen  ball-cartridges  and  a 
pike-head  on  Morgan;  an  old  sword,  a 
chair-leg,  loaded  with  lead  inside  and 
outside,  at  Morgan's  house,  and  a  sword  at 
Poolers, 

John  Haynes,  police-inspector,  Edward 
Kendal,  detective,  and  James  EttsseU, 
police-inspector,  spoke  to  finding  two 
pistols,  a  bayonet,  two  canisters  of  gun- 
powder, and  ball-cartridges  on  the  person 
of  Thomas  Jones,  at  the  ''  Charter  "  Oofi'ee 
House,  kept  by  Lacy  in  Strutton  Ground, 
Westminster ;  also  seventy  bullets,  three 
pounds  of  lead,  a  quantity  of  metal,  ap- 
]Mirently  pewter  pots  melted  down,  at 
Jones's  lodging.  These  articles  were  pro- 
duced. 

James  Lewis  Ashman  (policeman,  F  1) : 
On  17th  August,  about  one  o*clock  in  the 
morning,  I  was  on  duty  in  Bow  Street, 
and  saw  two  persons  pass.  One  was 
Argue.  I  took  him,  and  asked  him  what 
he  nad  under  his  coat.  He  said  it  was  an 
umbrella.  I  found  it  was  this  gun  {pro- 
duced). It  was  not  loaded.  I  searched 
him  at  the  station,  and  found  twenty 
rounds  of  ball-cartridge,  and  this  card  of 
the  Irish  Felon  Club,  with  his  name 
on  it,  signed  by  Fay,  the  secretary  at 
Oartright's,  Bedcross  Street. 

Joseph  Thompson,  i-e-called — Examined 
by  Bodkin, 

On  18th  August  I  went  to  11,  Hollin's 
Street,  Wardour  Street,  and  took  Cuffey. 


I  said  be  must  consider  himself  in  my 
custody,  and  told  him  a  portion  of  the 
charge.  He  said,  "That  is  quite  suffi- 
cient, as  I  am  a  Chartist."  Sergeant 
West  was  with  me,  and  began  to  search 
the  room.  Cuffey  went  to  a  drawer,  and 
took  something  from  it.  We  had  a 
scuffle.  It  was  au  old  pistol,  loaded  with 
ball,  and  primed  (produced).  He  tried  to 
secrete  it.  His  wife  was  there.  I  took 
the  ball  out  by  the  magistrate's  orders. 
I  also  found  a  banner. 

Kenealey:.  I  have  offered  no  objection 
as  to  Uie  questions  relating  to  the  finding 
of  arms.  Thei^  is  no  illegality  in  being 
possessed  of  arms. 

WiUiam  West  (police-sergeant) :  I  went 
to  Cuffey' s,  and  found  this  pike-handle  in 
Iftie  cock-loft,  clpse  to  a  trap-door.  This 
is  the  banner  (produeed,  insorhed  *'  West- 
minster  District") 

George  Wilson — Examined  by  Clerk. 

1  am  landlord  of  the  "  Black  Jack," 
Portsmouth  Street,  Lincoln's  Inn.  At  the 
end  of  July,  Boss  engaged  a  room  at  mj 
house  for  the  Thursday  following,  for  a 
meeting  of  the  Trades'  Committee.  On 
the  Thursday  ten  or  twelve  people  came. 
None  of  the  Trades'  Committee  were 
there,  to  my  knowledge.  They  came  about 
nine  o'clock,  and  went  away  about  eleven. 
I  knew  no  one  but  Rose. 

Cross-examined  by  Kenealy. 

Did  you  know  all  the  members  of  the 
Trades  Committee  P  —Yes  ;  there  was  a 
fresh  committee  every  six  weeks.  I  knew 
them  after  the  first  nisht,  and  can  swear 
none  of  them  were  at  tnat  meeting. 

Thomas  Pronger — Examined  by  Weilshy. 

On  15th  August  I  was  appointed  by  my 
inspector  to  watch  Lacy's  movements. 
About  five  o'clock  I  saw  him  come  from 
his  house  and  go  to  Constable's  shop,  close 
by.  He  left,  and  a  boy  from  Consiahle^s 
went  after  him  and  spoke  to  him.  The 
boy  knew  I  was  a  policeman.  I  was  in 
plain  clothes. 

Jemima  Heath,  of  the  Temperance  CoflTee 
Shop,  Great  Suffolk  Street,  Borough, 
spoke  to  Lacy's  coming  to  her  house  with 
tnree  other  men,  shortly  before  the  police 
searched  her  house.  They  were  there  a 
quarter  or  half-an-hour. 

WilXiam  Thomas  spoke  to  seeing  Lacy, 
about  half-past  eight  o'clock,  on  the  night 
of  the  15th,  go  into  the  "Lord  Denman" 
beer  shop,  Borough,  Laey  left  almost 
immediate^  afterwards,  and  others  with 
him.     He  £d  not  notice  where  they  went. 

John  Jenkinson — Examined  by  WeUby. 
On  the  evening  of  16th  August,  about 
half-past  eight  o'clock,  I  was  in  plain 
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clothes  in  front  of  GariwrighCs  Coffee 
Shop.  I  had  been  at  Ghartiet  meetings 
thore,  and  knew  it  was  the  plaoe  of  meet- 
ing  of  the  Cripplegate  locality  of  Chartists. 
I  found  abont  for^  people  in  front  of  the 
honse,  mostly  Irish  labonrers  and  the 
poorer  oUum  of  people.  About  midnight 
I  saw  Payne  coming  in  a  direction  from 
Oarhorighi's,  with  one  of  the  people  like 
Irish  laboxurers.  I  followed,  and  watched 
him  talking  to  a  namber  of  them  for 
afaont  ten  minntes.  He  went  away  with 
two  others. 

Joseph  ^oy— Examined  by  WeUhy. 

I  am  on  the  Seven  Dials  beat.  On 
Wednesday  evening,  16th  August,  I  was 
on  my  beat,  and  saw  a  number  of  persons 
abont  in  small  parties  in  unusual  num- 
bers. Most  of  them  were  strangers.  There 
were  about  twenty  at  first.  They  in- 
creased to  about  fifty  or  sixty.  It  was 
then  a  quarter  past  nine  o'clock.  I 
reported  to  Superintendent  Pearce,  and  an 
inspector  was  sent. 

Inspector  WUliam  Bohert  Black— Ex" 
amiued  by  WeUhy. 

On  Wednesday,  16th  August,  I  went 
with  a  body  of  police  to  Seven  Dials,  about 
half-past  nine  o'clock,  and  found  a  hun- 
dred or  a  hundred  and  fifty  people  of  the 
labouring  class.  I  knew  the  neighbour- 
hood, ^e  principal  part  were  strangers, 
standing  abont  in  twoseind  threes, talking. 
I  dispersed  them. 

Cross-examined  by  Kenealy. 

Was  that  an  unusual  thing  in  that 
neighbourhood  P — Yes,  to  see  so  many 
straogers. 

Henry  Jones,  policeman,  spoke  to  finding 
a  basket  containing  about  200  ball-cart- 
ridges in  Clerkenwell  churcbvard  on  A.u- 
gnst  17th.  About  180  were  finished,  and 
some  had  ball  in  them  and  no  powder, 
about  half  a  pound  of  powder,  and  some 
percuBsion  caps. 

Thomas  IfoicKison— Examined  by  CUrh, 

I  am  a  labourer  at  Shouldham  Street, 
Bryanston  Square,  next  door  to  BreadwCs 
Coffee  Shop.  1  can  see  into  Breadon*s  from 
my  room .  On  16th  August,  about  half-past 
teven  o'clock,  I  was  at  my  window,  and 
■aw  ten  or  twelve  people  at  Breadon's  door. 
They  came  in  fours  and  fives,  and  in- 
creased to  eighty  or  a  hundred,  walking 
backwards  and  forwards.  I  saw  the  room 
orowded  with  people.  There  were  about 
forty.  I  saw  a  bright  instrument  forced 
up  above  tiiieir  he^.  I  could  only  see 
aoout  four  or  five  inches  of  metal,  as  a 
man's  shoulder  prevented  me.  It  was  a 
steel  blade.  I  went  to  the  Police  Office,  and 
gare  information. 


Cross-examined  by  Kenealy, 
Was  there  anything  unusual  in  seeing 
that  room  full  of  people  P  —I  had  never 
seen  it  so  full  before. 

John  Barnbi-idge,  policeman,  confirmed 
the  last  witness,  and  Inspector  Evans 
spoke  to  searching  Mrs.  Heath's  Temper- 
ance Coffee  House  on  August  16th. 

Saturday,  September  23rd. 
WitUam  BandaU — Examined  by  Bodkin. 

1  am  in  the  employ  of  Mr.  BoArby,  an 
artist  in  fireworks.  I  have  examined 
these  balls  {pi'oducecO,  1  opened  one,  and 
found  it  to  contain  about  two  or  two 
and  a  half  ounces  of  gunpowder,  and  some 
old  nails.  This  attached  to  it  seems  to  be 
a  slow-match.  If  a  light  were  applied  to 
that  match,  it  would  be  some  time  before 
it  exploded.  If  it  exploded  in  a  crowd, 
probably  the  old  nails  would  wound  peo- 
ple's legs,  and  if  thrown  into  a  room  there 
would  be  a  great  smoke,  and  it  would 
probably  set  fire  to  the  room.  But  if 
thrown  into  an  open  place  it  would  be 
quite  harmless.  The  slow-match  enables 
a  person  to  hold  it  in  their  hand  to  light 
it,  and  then  throw  it  anywhere.  I  should 
say  this  match  would  probably  bum  half 
a  minute.  The  outside  is  made  of  paper, 
with  a  sort  of  wax.  If  it  was  more  con- 
fined it  would  be  more  destructive. 

Nicholas  Pearce  re-called  proved  the 
statement  made  by  the  prisoner  before 
Mr.  Henry  at  Bow  Street,  as  follows : — 

*'  The  prisoner  says :  '  I  do  not  wish  to  stand 
here  as  an  English  factioni^,  but  as  an  Irish 
Nationalist ;  my  object  was,  not  to  disturb 
English  society,  bat  to  free  my  own  country  ;  I 
feel  very  well  my  position,  and  I  mean  to  abide 
by  the  consequences ;  I  carried  on  the  buniness 
of  portrait  painter  at  Nassau  Street,  Middlesex 
Hospital.' '' 

S?£BCH  JPOB  THS  DSFENCX. 

\KeneaLy  complained  of  the  AUomey- 
OeneraVs  manner,  and  of  his  haying 
called  the  prisoner  a  felon  before  he  was 
convicted,  which  he  compared  to  Coke's 
calling  Baleigh  a  spider  or  hell !] 

Gentlemen  of  the  jurjr,  there  was  some- 
thing  else,  some  allusion  to  the  Repeal 
Club.  The  Attorney' General,  with  the 
best  of  ptirposes,  no  doubt,  talked  of 
blushing,  because  a  gentleman  proposed  a 
motion  at  that  Bepeal  Club,  relating  to 
Chartism  and  their  nonsense  about 
physical  force,  and  their  absurd  and 
ridiculous  demonstrations;  and  the  At* 
tomey-Oenerdl  had  the  indecency  to  say, 
that  he  blushed  for  his  profession  that 
such  a  motion  should  bare  been  made. 
He  knew  that  he  spoke  in  this  solemn 
sanctuary  of  justice;  he  knew  that  he 
spoke  in  the  venerable  presence  of  my 
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lords  the  judges.  If  the  Aitorney-Oeneral  | 
had  said  elsewhere  than  in  that  presence  , 
that  he  blushed  for  my  conduct,  I  would  i 
have  chastised  the  Attorney- Oeneral  upon  i 
the  spot.  (Gentlemen  of  the  jury,  upon 
the  subject  of  repeal 

EaL£t  J. :  Would  you  allow  me  just  to 
make  this  remark.  I  feel  it  my  duty  to 
say  that  no  leai'ned  counsel  ought  to  pro- 
fess an  intention  to  violate  the  law  in  the 
course  of  his  speech.  I  wish  just  to  say 
that  it  is  that  line  I  feel  I  am  bound  to 
keep,  and  not  to  allow  any  learned  counsel 
to  profess  an  intention  to  violate  the  law, 
or  to  exhort  others  to  do  so. 

K&nealy :  Grentlemen  of  the  jury,  the 
subject  of  re])eal  was  put  forward  to  pre- 
judice your  minds.  The  Attorney' General 
forgot  that  at  his  side  there  sat  a  gentle- 
man who  presided  at  a  meeting  (I  mean 
Mr.  Bodkin),  and  took  part  in  the  pro- 
ceedings in  Ireland. 

Bodkin :  You  are  quite  mistaken. 

Attorney- Oenercd :  I  must  say,  my  lord, 
that  there  is  the  same  foundation  for  the 
attack  upon  my  learned  friend,  Mr.  Bod- 
kin,  as  upon  me.  It  was  not  the  same 
gentleman. 

Kenedhf :  I  am  sorry  that  I  committed 
a  mistake,  but  I  sincerely  apologize. 

Erle,  J. :  The  case  would  be  much 
better  conducted  if  the  observations  were 
founded  upon  the  evidence  that  we  have 
before  us. 

Attorney-General:  I  thought  it  my  duty 
to  state  that. on  behalf  of  my  learned 
friend,  Mr.  Bodkin.  The  learned  gentle- 
man may  go  on  as  he  pleases  about  me. 

KenecAy:  [I'hiR  Act  is  not,  as  the 
Attorney- General  has  suggested,  a  mild 
and  merciful  Act,  merely  depriving  the 
prisoner  of  the  privilege  of  being  quartered 
and  disembowelled  ;  it  is  one  of  the  most 
penal  ever  passed,  and  worthy  of  the  worst 
tiroes  in  our  history]  English  liberties 
are  threatened.  Does  liberty  of  speech 
exist  in  England?  You  heard  these 
miserable  prosecutions  for  sedition ;  there 
were  many  foolish,  rash,  and  violent 
things  said,  but  a  true  Government  would 
not  have  administered  the  law  with  the 
severity  shown  by  the  Attorney- General 
and  his  party.  The  right  of  public  meet- 
ing and  of  the  petitioning  the  House  of 
Commons  is  taken  away  by  the  revival  of 
the  Act  of  Charles  2. (a) ;  and  the  pro- 
hibition and  dispersing  of  their  meetings 
by  the  police  have  driven  people  into  these 
secret  associations,  as  was  the  object 
of  the  Attamey-General.  The  whole  liber- 
ties of  England  are  at  stake  to-day.  The 
real  reason  of  the  increase  of  the  army 
and  navy  estimates  at  the  beginning  of 
the  year  is  because,  with  a  powerful  army 

(a)  18  Cha.  2.  c     5.  I 


and  navy,  you  cannot  stir  against  the 
arbitrary  measures  of  the  Government. 

It  was  said  that  this  Act  was  in  reality 
high  treason  in  disguise,  and  it  is  true. 
While  acts  of  this  kind,  such  as  are 
charged  against  the  prisoner,  were  high 
treason,  no  jury  would  convict.  Several 
attempts  were  made  upon  honest  and 
intrepid  juries  to  convict  men  of  offences 
such  as  the  prisoner  is  charged  with,  under 
the  name  of  ''high  treason."  I  shall 
name  to  you  some  of  those  as  I  go  on. 
Evidence  stronger  than  that  produoed 
yesterday  was  given  on  those  trials. 

By  trying  the  prisoner  under  this  Act 
the  Crown  has  deprived  the  prisoner  of 
valuable  rights.  In  high  treason  he 
would  have  been  entitled  to  a  copy  of 
the  indictment,  and  a  list  of  the  wit- 
nesses and  jurors  ten  days  before  trial. 
Every  overf  act  must  have  been  stated  in 
the  indictment.  Two  counsel  would  have 
been  assigned  him,  one  of  whom  would 
have  been  able  to  sum  the  evidence ;  and 
in  addition,  the  prisoner  himself  in  trea- 
son is  allowed  to  address  the  jury,  that 
they  may  see  by  his  manner  whether  he 
is  a  conspirator  or  a  true  man.  (a)  The 
death  sentence,  too,  would  be  far  better 
than  banishment  for  life.  Further,  the 
Attorney- General  has  made  no  statement 
of  the  law  in  his  opening  speech.  He 
has  not  explained  what  is  meant  by  con- 
spiring to  levy  war.  I  admit  that  the 
prisoner  has  be^n  highly  criminal  and 
nighly  foolish ;  I  admit  the  criminality  and 
absurdity  of  these  terrible  pikes,  and  the 
detestable  system  of  the  Charter,  carried 
into  practice  by  bludgeons  and  muskets. 
These  principles  are  illegal  and  might 
be  punished  as  seditious,  but  though  the 
gentleman  at  the  bar  ought  to  be  punished 
!br  taking  part  in  them,  he  ought  not  to 
be  indictea  for  conspiring  to  levy  war. 
The  statute  of  Edward  3.  made  it  treason, 
if  a  man  do  levy  war  against  the  king  in 
his  realm.  That  statute  was  aimed  at  a 
real  levying  of  war,  such  as  the  wars  of 
the  Barons  against  John,  or  the  wars  of 
York  and  Lancaster,  not  aeainst  a  trum- 
pery array  of  fish-kettles  and  swords. 

The  first  person  I  shall  quote  to  you  is 
Lord  Coke.  He  was  Lord  Chirf  Justice 
of  England,  and  one  of  the  greatest  Lord 
Chief  Justices  England  ever  had.  While 
he  was  a  prosecutor  he  was  a  very  bad  and 
corrupt  man ;  but  when  he  attained  the 
object  of  his  ambition,  when  he  saw  that 
he  could  gain  no  further  by  corrupt  sub- 
servience to  the  Crown,  ho  became  a  very 
honest  man.  It  is  to  be  hoped  that  all 
future  Attorney- Generals  will  imitate  that 
man,  because  Attorney-Generals,  though 
frequently  very  dishonest  and  very  bad 

(a)  See  above,  p.  S76. 
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men  while  merely  Attorney-Generals,  may 
become  exceedingly  honest  and  upright 
when  they  reach  the  Bench.  I  beg  your 
attention  to  the  instances  that  Lord  Coke 
oitee,  he  says  nothing  at  all  that  can 
be  applied  to  such  a  tmmpery  levying 
of  war  as  is  charged  in  the  present  indict- 
ment(a)— 

**  If  any  levy  war  to  expel  straDgers,  to  de- 
liTer  men  oat  of  prisons,  to  remove  counsellore, 
or  a^inst  any  Statute,  or  to  any  other  end,  pre- 
tendmg  reformation  of  their  own  heads,  without 
warrant ;  this  is  levying  war  against  the  King ; 
because  they  take  upon  them  Boyal  authority, 
which  is  against  the  King." 

Have  these  miserable  Chartists  taken  up- 
on them  any  royal  authority  P  How  can 
you  say  they  haye  ?  Fancy,  Cuffey  taking 
royal  authority  upon  himselH  Fancy, 
those  other  unfortunate  tinkers  and  tailors 
taking  royal  authority  upon  themselves  ! 
Nothing  of  the  kind.  Mr.  Ouffey,  whose 
name  is  .known  to  us  all,  has  never  as- 
sumed anv  royal  authority. 

Eblb,  J. :  if  you  profess  to  speak  the 
truth  as  to  royal  authority.  Lord  Coke 
speaks  of  persons  assembling  together  to 
take  prisoners  out  of  prison.  1  see  no 
reason  at  all  why  those  persons  should 
not  wish  to  assume  that  species  of  royal 
authority.  Yon  put  it  as  if  Lord  Cfoke 
intimated  royal  authority  such  as  Her 
Majesty  in  full  power  is  authorized  to 
exercise.  He  puts  different  ezamploH  of 
that,  the  opening  of  prisons  and  Jetting 
out  the  prisoners  there.  That  is  one  of 
the  examples  which  you  just  this  moment 
read  as  to  assuming  royal  authority.  But 
is  that  at  all  inconsistent  with  the  name 
of  the  person  you  have  introduced  and 
with  his  being  desirous  of  breaking  open 
the  prisons  and  releasing  the  prisoners  P 

KenecUy:  No  such  act  is  charged,  my 
lord. 

Eblb,  J. :  What  is  there  inconsistent  in 
his  doing  that  P 

Kenealy :  Gentlemen,  I  was  about  to 
say  that  none  of  these  parties  have  pro- 
fessed to  assume  any  royal  authority.  I 
am  still  ignorant  that  they  have  done  so. 
Probably,  his  lordship  will  show  you  that 
they  have,  but  I  have  not  found  that  they 
have. 

•*  There  is  a  diversity  between  levying  of  war 
and  committing  of  a  great  riot,  a  rout,  or  un- 
lawful assembly." 

Now»  gentlemen  of  the  jury,  if  the  ques- 
tion were  put  to  me,  I  should  not  deny 
that  this  thinff  with  which  the  present 
prisoners  are  charged  was  a  riot,  rout,  or 
unlawful  assembly.  Lord  Coke  makes  a 
distinction  between  **  levying  war,"  and 
these  riots,  route,  or  assemblies,  and 
I  call  opon  you  likewise  to  make  a  dis- 

(a)  8  Inst.  9. 


tinction  between  levying  war  and  having 
a  riot,  rout,  or  unlawful  assembly — 

"  For  example,  as  if  three,  or  four,  or  more,  do 
rise  to  bum,  or  put  down  an  inclosure  in  Dale, 
which  the  lord  of  the  manor  of  Dale  hath  made 
there  in  that  particular  place,  this  or  the  like  is 
a  riot,  rout,  or  an  unlawful  assembly,  and  no 
treason." 

Now,  if  he  had  put  in  "no  felonv,"  it 
would  have  been  perfectly  applicable  to 
the  present  case.  He  says,  '*  If  three  or 
four,"  that  means  thirty  or  forty,  or  any 
number,  and  if  three  or  four,  or  thirty  rise 
in  London  to  pull  down  Seven  Dials,  that 
is  not  "levying  of  war,"  that  is  a  riot, 
rout,  and  an  unlawful  assembly — 

"  But  if  they  had  risen  of  purpose  to  alter  re- 
ligion within  the  realm " 

Is  there  any  pretence  to  say  this  was 
contemplated  P 
"  or  laws." 

Is  there  any  pretence  to  say  that  those 
people  ever  once  said,  **  We  wish  to  alter 
any  particular  law,  or  we  wish  to  alter 
the  laws  of  England  P  "  Something  was 
said  about  a  republic,  but  when  I  come  to 
comment  upon  PoweWe  evidence,  I  shall 
show  you  the  ^reat  improbability  that 
that  was  ever  said — 

"  or  to  go  from  town  to  town  generally,  and  to 
cast  down  inclosures,  this  is  a  levying  of  war 
(thou(2^h  there  be  no  great  number  of  the  con- 
spirators) within  the  purview  of  this  Statute, 
because  the  pretence  is  public  and  general  and 
not  private  in  particular." 

You  see  he  is  so  precise  and  determined 
that  there  shall  be  no  mistake  that  he 
^ves  an  instance  as  he  goes  along  of  what 
IS  a  riot,  rout,  and  unlawful  assembly,  and 
what  is  "levying  war."  Gentlemen,  he 
goes  on  and  says,  that  during  the  life  of 
Queen  Elixaheth{a) — 

"a  conspiracy  to  levy  war  was  high  treason, 
though  no  war  were  levied,  and  upon  that  law, 
Bradshaw,  Burton,  and  others  were  attainted  of 
high  treason,  for  conspiracy  only  to  levy  war. 
But  it  was  resolved  by  all  the  justices,  that  it 
was  no  treason  within  the  Statute  of  25  Edw.  3.  a8 
hath  been  said.  Tbe  words  in  this  law  are  (^levie 
guerre^  an  actual  rebellion  or  insurrection  is  a 
levying  of  war  within  this  Act,  and  by  the  name 
of  levjring  war  is  to  be  expressed  in  the  indict- 
ment. If  any  with  strength  and  weapons  inva- 
sive and  defensive,  doth  hold  and  defend  a 
castle  or  fort  against  the  King  and  his  power, 
this  is  levying  war  against  the  King  within  this 
Statute." 

You  see  that  the  instances  he  gives  are 
altogether  instances  of  tbe  most  violent 

I  and  general  kind,  such  as  tiJdng  posses- 
sion of  the  king's  castle,  such  as  taking  pos« 

I  session  of  the  king's  forts.  And  even  down 

I  (a)  18  £]i2.  c.  1. 
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to  WaUon'${a)  case,  so  well  nnderstood 
was  it  that  this  was  levying  war  that  they 
were  obliged  to  eet  witnesses  that  Waison 
and  ThuUewoodnad  conspired  to  take  pos- 
session of  the  Tower,  beoanse  they  knew 
that  without  patting  in  something  strong 
of  that  kind,  no  jury  would  hold  that  it 
was  •*  levying  war,"  and  they  proved  over- 
tures made  to  the  sentinels  of  100  guineas 
to  deliver  up  the  Tower.  Plans  of  the 
Tower  were  put  in,  and  although  they 
were  put  in,  the  jury  said,  "We  do  not 
believe  this  to  be  levying  war,"  and  they 
acquitted  Watson,  I  shall  show  you  how 
that  opinion  of  Lord  Coke's  is  subsequently 
corroborated  by  other  great  writers  and 
lawyers  who  have  thought  upon  this  sub- 
ject, and  whose  opinion  is  as  binding 
upon  you  as  it  was  when  it  was  written. 
Lord  Chief  Justice  Hale  says  in  his  Pleas 
of  theCrown(6)— 

"  For  the  first,  of  these,  the  Act  saith  levy 
gwrre ;  what  diall  be  said  a  levying  of  war,  is 
in  truth  a  question  of  fact  and  requires  many 
circumstances  to  give  it  that  denominatioii,  which 
may  be  difficult  to  enumerate  or  to  define ;  and 
commonly  is  expressed  by  the  words  more 
gtierrino  arraiaii.  As  where  people  are  as- 
sembled in  grtat  numbers,  armed  with  weapons 
offensive,  or  weapons  of  war,  if  they  march  thus 
armed  in  a  body,  if  they  have  chosen  com- 
manders or  officers,  if  they  march  cum  vexillis 
explicaHs  or  with  drums  or  trumpets,  and  the 
like ;  whether  the  greatness  of  their  numbers 
and  their  continuance  together  doing  these  acts 
may  not  amount  to  more  guerrino  arraiaii — 
may  be  considerable." 

He  does  not  say  that  that  is  war,  he  does 
not  attempt  to  say  that,  he,  one  of  the 
shining  lignts  of  our  profession,  to  whom 
all  men  look  up  to  with  the  'greatest  pos- 
sible reverence ;  he  does  not  say  that 
is  "levying  war";  he  cautiously  uses 
the  words  "may  be  considerable  — that 
is,  may  be  worthy  of  consideration.  A 
banner  was  produced  called  the  "West- 
minster District,"  they  had  everything 
here  but  the  drums  and  trumpets.  That 
may  be  "  considerable "  and  worthy  of 
your  consideration  to-day.  I  hope  you 
will  solemnly,  seriously,  and  gravely  con- 
sider it,  and  not  consider  that  the  fact  of 
these  people  haying  done  these  things,  is 
in  itself  sufiScient  evidence  of  "  levying 
war,'*  but  is  it  considerable  P  He  goes  on 
and  says — 

**  But  a  bare  conspiracy  or  consultations  of 
persons  to  levy  a  war,  and  to  provide  weapons 
for  that  purpose ;  this,  though  it  may  in  some 
cases  amount  to  an  overt  act  of  compassing  the 
King's  death,  yet  it  is  not  a  levymg  of  war 
within  this  clause  of  this  statute ;  and  therefore 
there  have  been  many  temporary  Acts  of  Par- 


(a)  8S8tTr.  1. 
(6)  1  Hale  P.  C.  188. 


liament  to  make  such  a  conspiracy  to  levy  war 
treason  during  the  life  of  the  Prince  as  18  £lix. 
c.  1.;   13  Car.  2.  c.  1." 

At  that  time  a  conspiraoy  to  do  the 
thing  was  not  felony  or  treason,  but  now 
it  is — 

«  Again  the  actual  assemblinff  of  many  rioters 
in  great  numbers  to  do  unlawful  acts,  if  it  be  not 
modo  guerrino  or  in  specie  belli^  as  if  they  have 
no  military  arms,  nor  march  or  continue  to- 
gether in  the  posture  of  war,  may  make  a  great 
riot,  yet  doth  not  always  amount  to  a  levying 
of  war." 

You  see  they  all  insist  upon  the  dis- 
tinction between  riot  and  war.  He  goes 
on  (a) — 

"If  divers  persons  levy  a  force  of  multi* 
tude  of  men  to  pull  down  a  particular  indosure, 
this  is  not  a  levying  of  war  witbin  this  statute, 
but  a  great  riot." 

I  implore  you  to  bear  that  word  in  your 
mind.  You  will  find  it  of  very  great  im- 
portanoe  when  you  come  to  consider  the 
evidence. 

**  But  if  they  levy  war  to  pull  down  all  indo- 
sures," 

I  beg*  your  attention  to  that  word 
*'all"— 

"  but  if  they  levy  war  to  pull  down  all  indo- 
sures,  or  to  expulse  strangers,  or  to  remove 
counsellors,  or  against  any  statute,  as,  namely^ 
the  statute  of  Labourers,  or  for  enhancing 
salaries  and  wages,  this  is  a  levying  war  against 
the  King,  because  it  is  generally  against  Che 
King's  laws." 

He  says  they  must  pull  down  *'  all "  in« 
closures.  That  does  not  mean  one  or  two, 
or  ten,  or  twenty,  it  means  all  inolosureB, 
they  must  have  conspired  to  march  through 
the  country  and  pull  down  "  all "  the  in- 
cloBures  in  the  country.  They  may  pull 
down  every  house  in  Seven  Dials,  and 
eveiy  house  in  Glerkenwell,  but  that 
would  not  be  *'  levying  war "  under  the 
words  that  we  have  here.  He  says,  after 
citing  the  various  statutes (6) — 

**  Yet  this  use  may  be  made  of  those  statutes. 
(1.)  That  there  may  be  several  riots  of  a  great 
and  notorious  nature,  which  yet  amount  not  to 
high  treason." 

He  insists  that  all  these  attempts  at 
levying  war  must  be  general — 

**  (2.)  But  again  those  acts  and  attempts  pos- 
sibly might  not  be  general,  but  might  be  directed 
only  to  some  particular  instances,  as  for  the 
purpose,  not  to  pull  down  all  houses  or  ^milU, 
but  some  special  ones  which  they  thought 
offensive  to  them ;  nor  to  abate  the  rents  of  all 
manors,  but  of  some  particular  manor,  whereof 
they  were  tenants;  nor  to  make  a  general 
abatement  of  the  prices  of  victuals  or  com,  but 
in  some  particular  market,  or    within    some 


(a)  1  Hale  P.C.  188. 
(6)  lb.  184. 
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precinct ;  and  so  croaseth  not  the  general  learn- 
ing before  given  of  oonstmctiye  treason. 

"  (3.)  It  seems  by  that  Act  also,  they  did  not 
take  the  bare  assembly  to  that  intent  to  be  a 
Bofficient  overt  act  of  levying  of  war ;  that  was 
bat  an  attempt,  and  patting  in  are,  unless 
they  had  actually  begun  the  execution  of  that 
intention,  going  about,  practising  or  putting 
in  are  ;  for  this  Act  puts  a  difference  between 
the  same  and  the  doing  thereof." 

Gentlemen,  Lord  Hale  was  so  deter- 
mined that  he  shonld  be  fully  understood 
npon  this  matter  that  after  having  laid 
down  his  general  sentiments  and  those 
general  principles  that  related  to  levying 
war,  he  gives  instances  that  bear  out  the 
tmth  of  what  he  said.    He  says — 

"  It  appears  by  Walsingham  9ub  anno  1408, 
a  great  rebellion  was  raised  against  Henry  4. 
by  Henry  Percy,  son  of  the  Earl  of  Northum- 
berland, and  others ;  the  Earl  gathered  a  great 
Ibroe,  and  Mstually  took  part  with  neither,  but 
marched  with  his  force,  as  some  thought 
towards  his  son,  and  as  others  thought,  to- 
wards the  King,  pro  redintegrando  pacts 
neffoiio  ;  he  was  hindered  in  his  march  by  the 
Earl  of  Westmoreland  and  returned  to  his  house 
at  Werkworth ;  the  King  had  the  victory ;  the 
Earl  petitioned  the  King,  the  whole  fact  was 
examined  in  Parliament,  Rot.  Pari.  5  Hen.  4. 
19.  The  King  demanded  the  opinion  of  the 
judges  and  his  counsel  toachinv  it ;  the  Lords 
protest  the  judgment  belongs  in  this  case  to 
them  ;  the  Lords  by  the  Ki^s  command  take 
the  bosineBs  into  examination,  and  upon  view  of 
the  statute  of  26  Edw.  8.  and  the  statute  of 
Liveries  adjugeraU,  qe  ceo,  qe  fvii  fait  par  le 
etmnte,  ne$i  pas  treason  y  ne  felony ,  mes  trespass 
tttntsolemeut,pur  quel  trespass  le  dit  counte  deust 
faire  fine  and  ransom  a  volunte  du  roy.  It 
iqipears" — 

says  Lord  Hala^ 

**  not  what  the  reason  of  that  judgment  was, 
whether  they  thought  it  only  a  compassing  to 
levy  war,  and  no  war  actually  levied  by  him, 
beoanae  not  actually  joined  with  his  son  ;  or 
whether  they  thought  ms  intention  was  only  to 
oome  to  the  King  to  mediate  peace,  and  not  to 
levy  a  war,  nor  to  do  him  any  bodily  harm ; 
that  it  was  indeed  an  offence  in  him  to  raise  an 
army  without  the  King's  commission,  but  not 
an  dience  of  high  treason,  because  it  did  not 
appear  that  he  raised  arms  to  oppose  the  King, 
but  possibly  to  assist  him ;  but,  whatever  was 
the  reason  of  it,  it  was  a  very  mild  and  gentle 
judgment,  for  the  Earl  was  doubtful  of  a  more 
severe  judgment:  nota,  he  returns  thanks  to  the 
Lords  and  Commons  de  lour  bone  et  entyre 
coera  a  lui  monstre,  and  thanks  this  King  for 
his  grace.'* 

Now,  gentlemen,  there  is  an  instance, 
if  ever  there  was  an  instance,  of  a  great 
riot  poshed  to  the  very  extremity  of  levy- 
ing war.  Here  is  the  Earl  of  Northum- 
herhwd  at  the  head  of  a  great  military 
force  marching  all  over  the  country.  His 
son  Hoiafwr  was  in  rebellion  against  the 
King,  bis  forces  and  the  King's  forces 


were  actually  fighting.  The  Earl  of 
Northumberland  takes  up  arms  and 
marches  at  the  head  of  a  large  army 
throngh  the  country.  He  is  stopped  by 
the  Earl  of  Westmoreland.  Did  there  ever 
appear  to  be  a  case  more  like  levying  war 
against  the  King  P  Can  any  hnman  being 
doubt  the  object  of  the  Earl  of  Nortkum- 
berland,  that  be  wanted  to  assist  his  son 
against  the  Crown  P  The  common  feel- 
ings of  a  father  would  bid  him  to  do  so. 
And  yet,  because  he  had  not  actually  come 
in  contact  with  the  King's  troops,  because 
be  had  not  done  any  overt  act  which 
manifested  his  hostile  intention,  the  jury 
of  that  time,  a  jury  of  his  Peers,  found 
that  was  only  a  riot,  a  tumult,  and  not  a 
levyinff  of  war. 

Gentlemen,  I  shall  continue  to  read 
some  more  from  this  great  man,  because 
as  he  was  one  of  the  greatest  lawyers  that 
ever  lived,  he  was  also  what  some  veiy 
great  lawyers  are  not,  a  great  friend  to 
liberties  of  the  English  people.  He  knew 
that,  without  the  support  of  those  liberties, 
the  glory  and  the  greatness  of  this  coun- 
try would  vanish  for  ever,  and  all  our 
commerce  and  all  our  power  would  vanish 
away  at  once  with  our  liberties.  The 
reason  why  the  English  people  possess 
the  great  power  that  thev  have,  is  because 
of  tbeir  liberties ;  and  ir  there  continued 
for  any  number  of  years  the  arbitrary 
government  such  as  it  seems  it  is  intended 
to  transform  this  great  country  into,  we 
should  become  nothing  better  than  a  third 
or  fourth-rate  country.  I  am  particular 
in  citing  the  words  of  this  great  man,  and 
calling  your  special  attention  to  them, 
and  if  you  don't  believe  these  men  have 
attempted  to  levy  war  you  are  bound  to 
find  tnem  not  guilty.    He  says  (a) — 

**  An  actual  levying  of  war  therefore  against 
the  King  to  make  a  treason,  for  which  the 
offender  may  be  indicted  upon  this  clause  of 
the  Statute  for  levying  war  against  the  King, 
consists  of  two  principal  parts  or  ingredients, 
viz.,  (1.)  it  must  be  a  levying  of  war;  (2.)  it 
must  be  a  levying  war  against  ihe  King. 
What  shall  be  said  a  levying  of  war  is  partly  a 
question  of  fact,  for  it  is  not  every  unlawful  or 
riotous  assembly  of  many  persons  to  do  an  un- 
lawful act,  though  de  facto  they  commit  the  act 
they  intend,  that  makes  a  levying  of  war,  for 
then  every  riot  would  be  treason,  and  all  the 
Acts  against  riotous  and  unlawful  assemblies 
had  been  vain  and  needless." 

I  call  your  particular  attention  to  this, 
I  hope  you  will  take  notes  of  this,  because 
this  is  as  strong  evidence  as  anything  that 
has  been  sworn  to  you,  and  you  are  as 
much  bound 

Ehl£,  J,:  It  is  my  province  to  lay 
down  the  law.    Every  lawyer  Imows  that 


(a)  1  Hale  P.C.  149. 


Digitized  by 


Google 


4S9] 


The  Queen  against  Bowling,  1848. 


(4^ 


the  law  is  the  result  of  a  great  deal  of 
learning,  and  small  isolated  passages  are 
extremely  likely  to  mislead. 

KenedCy :  I  am  not  citing  unfairly,  my 
lord. 

Erie,  J. :  Do  not  go  further  in  telling 
the  gentlemen  of  the  jury  that  the  passages 
you  read  are  to  he  taken  down  by  tnem  and 
weighed  by  them  the  same  as  evidence 
sworn  upon  oath.  I  don't  stop  you  from 
reading  the  law  at  your  own  resoonsibility. 

Kenealy:  Probably,  my  lord,  the  jury 
are  to  pay  no  attention  to  me. 

Ebxb,  J. :  I  have  stated  what  I  mean. 

Kenealy : 

*'  But  it  most  be  srch  an  assembly  as  carries 
with  it  speciem  belli,  as  if  they  ride  or  march 
vexiUis  explicatis,  or  if  they  be  formed  into  com- 
panies, or  furnished  with  military  officers,  or  if 
they  are  armed  with  military  weapons  as  swords, 
guns,  bills,  halberds,  pikes,  and  are  so  circum- 
stanced that  it  may  be  reasonably  concluded 
they  are  in  a  posture  of  war,  which  circum- 
stances are  so  various  that  it  is  hard  to  define 
them  all  particularly. 

''Ouly  the  general  expression  in  all  the 
indictments  of  this  nature  that  I  have  seen, 
are  wutre  guerrino  arraiali  i  and  sometimes 
other  particulars  are  added  as  the  fact  will 
bear,  as  cum  vexillis  explicaiie  cum  armis  de- 
fenmvie  ei  offeiuivis,  cum  iympania  et  tubis  ;  but 
although  it  be  a  question  of  fact,  whether  war 
be  levied  or  conspired  to  be  levied,  which 
depends  upon  evidence,  yet  some  overt  act  must 
be  shown  in  the  indictment,  upon  which  the 
Court  may  judge." 

Gentlemen,  you  have  seen  that  he 
says— 

"fomished  with  military  officers  and  formed 
into  companies." 

And  he  says — 

"if  they  are    armed  with    miliUry  weapons, 

iwords,  and  guns,  and  bills." 

Even  then  it  is  hard  to  determine  that  it 
is  levying  war. 

The  persons  who  got  up  the  case  against 
Hardy  {a)  were  able  to  ]>roduce  certain 
rules  of  a  society,  of  which  I  will  read 
you  three 

Eble,  J. :  I  will  just  state  as  to  evidence 
given  on  a  former  trial  that  pai'tial  ex- 
tracts from  that,  and  a  comparison  of  the 
verdict  founded  thereupon,  is  not  a  legal 
mode  of  reasoning  in  respect  of  the  ver- 
dict to  be  given  in  the  present  case.  This 
verdict  is  to  depend  upon  the  evidence 
before  the  jury. 

Keneahj :  I  know  it  is,  my  lord,  but  in 
all  the  great  cases  of  high  treason  the 
verdicts  of  preceding  juries  and  the  cir- 
cumstances attending  those  verdicts  were 
canvassed  by  the  counsel  for  the  prisoner. 

Eble,  J. :  A  learned  counsel  is  not  at 
liberty  to  state  parts  of  the  evidence  that 

(a)  S4  St.  Tr.  199. 


he  says  was  proved  on  a  former  trial.  It 
may  often  happen  that  evidence  was  given 
to  counteract  the  effect  of  it,  and  is  it  to 
be  left  to  the  opposite  side  to  bring  that 
forward,  or  is  the  Judge  to  state  itP 
I  do  not  say  that  you  are  endeavouring  to 
pervert  the  facts,  but  there  are  counsel 
who  may  do  that,  and  if  it  is  permitted  to 
yon,  it  must  be  permitted  to  all. 

Kenealy:  Can  I  not  mention  it  as  a 
matter  of  history,  my  lord? 

Eble,  J. :  Partial  extracts  from  the 
evidence  in  a  specific  case  cannot  bo 
matter  of  history.  Ton  have  quoted  some 
very  high  sentiments  from  very  eminent 
men.  It  is  not  a  matter  of  history  to 
(]uote  partial  extracts  from  the  evidence 
in  a  case,  and  say  that  the  verdict  is  con- 
trary to  that  evidence,  and  ask  the  jury 
therefore  to  draw  a  different  conclusion 
from  the  evidence  before  them. 

Kenealy:  That  has  been  done  before 
by  very  eminent  lawyers,  and  before  very 
eminent  judges. 

EBLE,  J . :  I  think  that  reading  parts  of 
evidence  given  in 'a  former  case  is  not  a 
le^al  course. 

Kenealy:  Does  your  lordship  go  the 
length  of  stating  tliat  I  am  not  to  state  it 
as  matter  of  history  P 

Eble,  J. :  Not  to  state  that  a  particular 
piece  of  evidence  was  proved  in  a  given 
trial.  When  you  propose  to  read  a  part 
of  the  evidence  as  proved  on  that  former 
trial,  as  to  that,  I  state  that  in  my  opinion 
you  go  beyond  your  proper  province.  Any 
statement  of  law  you  choose  to  contend 
for,  I  give  you  free  latitude  to  state,  sub- 
ject to  correction.  You  are  bound  to  state 
It  subject  to  the  judge ;  the  jury  are  to 
take  the  law  from  me  and  not  from  you. 

Kenealy :  1  do  not  admit,  my  lord,  the 
dictum  that  the  jury  are  to  take  the  law 
entirel]^  from  the  judge.  I  believe  tbey 
are  entitled  to  judge  both  of  the  law  and 
the  facts.    Lord  Hah  goes  on  to  say  (a) — 

"  Whether  the  bare  assembling  of  an  enor- 
mous multitude  for  doing  of  these  unlawful  acts 
without  any  weapons  or  being  more  guerrino 
arraiati,  especially  in  case  of  interpretative  or 
constructive  levying  of  war,  be  a  sufficient  overt 
act  to  make  a  Iev}-ing  of  war  within  this  Act " — 

This  is  merely  constructive  felony,  just 
as  the  cases  of  Home  Tooke(h)  and  Hardy  (c) 
were  attempted  to  be  made  constructive 
treasons. 

**  especially  if  they  commit  some  of  these  acts 
themselves,  is  very  considerable,  and  seems  to  be 
doubtful  :  (1.)  because  I  have  not  knovm  any 
sueh  case  ruled;  (3.)  because  the  Acts  of 
8  &  4  Kdw.  6.  c.  5.  and  1  Mary  c.  12.  (which 
must  be  intended  of  such  unarmed  assemblies) 


(a)  1  Hale  P.  C.  1 
(6)  25  St.  Tr.  1. 
(c)  24  St.  Tr.  199. 
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makes  it  in  some  cases  felony,  in  some  cases 
only  misdemeanour ;  (8.)  because  it  is  very 
difficult  to  determine  what  that  number  must  be 
that  mast  make  treason,  and  less  than  which 
must  be  only  a  riot ;  this,  therefore,  should  be 
well  considered,  and  the  direction  of  the  statute 
of  25  Edw.  3.  to  expect  the  declaration  of  Parlia- 
ment in  like  cases  is  a  safe  direction,  and  so 
much  the  rather,  because  the  statutes  of  Edw.  6. 
and  Mary  seem  to  look  the  other  way ;  to  which 
may  be  added  the  great  riots  committed  by  the 
forestem  and  Welsh  upon  the  dragmen  of 
Severn,  hewing  all  their  boats  to  pieces  and 
drowning  the  bargemen  in  a  warlike  posture. 
Bot.  Pari.  8  Hen.  6.  n.  30-45 ;  9  Hen.  6.  n.  37., 
upon  which  the  Statute  of  9  Hen.  6.  c.  5. 
wiis  made.  I  forbear,  therefore,  any  opinion 
herein." 

Grentlemen,  yon  see  that  Lord  Hole  and 
Lord  Coke  both  agree  in  making  a  dis- 
tinction between  levying  war  and  riots, 
ronts,  tumults,  and  unlawful  assemblies. 
I  do  not  maintain  that  in  point  of  law  the 
acta  for  which  these  parties  stand  charged 
was  not  a  riot,  roat,  or  an  unlawful  as- 
aembly.  I  maintain  that  they  did  not 
levy  war  against  the  Queen,  and  that 
they  did  not  conspire  to  levy  war  against 
the  Queen. 

Gentlemen  of  the  jury,  I  was  about  to 
read  from  Sir  MicJuiel  Foster  his  opinions 
upon  **  levying  of  war,"  bat  1  feel  that  it 
would  occupy  too  much  time,  and  I  shall 
leave  the  matter  there  with  Lord  Coke  and 
Xiord  HdUf  and  I  shall  come  down  to  Lord 
Cnief  Justice  Tindal  -  that  great  man 
and  illustrious  jadge,  whose  name  will  go 
down  with  the  judges  of  the  best  and 
noblest  of  former  times,  whose  name  fur- 
nishes a  veiy  great  contrast  indeed  to  that 
of  other  judges.  I  will  read  what  he  says 
on  the  trial  of  John  Frost  for  high  trea- 
Bon,(a)  and  he  uses  nearly  exactly  the  same 
words  as  the  old  writers  did  about  "  all" 
and  **  general " — 

"It  has  then  been  laid  down  by  undoubted 
authority,  that  if  a  large  number  of  persons 
assembled  together,  whether  armed  with  military 
weapons  or  not,  endeavour,  by  dint  of  numbers  or 
superior  strength,  to  effect  any  object  or  matter, 
purely  of  a  private  nature,  as  for  example,  to 
promote  some  private  quarrel,  or  to  take  revenge 
for  some  private  injury,  to  destroy  some  par- 
ticular inclosure,  or  to  remove  some  particular 
nuisaoce,  or  generally  to  accomplish  some  end 
in  which  the  particular  parties  assembled  together 
had,  or  supposed  they  had,  any  private  interest, 
such  acts  of  violence  and  aggression,  however 
the  authors  of  them  may  be  punishable  as  for  a 
misdemeanor,  do  not  amount  to  a  levying  of 
war  within  the  statute  of  Edw.  3.  But  every 
insurrection  which,  in  judgment  of  law,  is  intend- 
ed against  the  person  of  the  King,  whether  to 
dethrone  or  imprison  him,  or  to  oblige  him  to 
alter  his  measures  or  government,  or  to  remove 


(o)  4  St.  Tr.  N.S.  92. 


evil  counsellors  from  about  him,  all  such  risings 
amount  to  a  levying  of  war  within  the  statute.^ 

Now  attend,  if  you  please. 

"  So  '  insurrections  to  throw  down  all  enclo- 
suree" — 

you  see  it  must  be  **  all  " — 

'*  to  alter  the  established  law,  to  change  religion* 

to  enhance  the  price  of  all  labour  " — 

it  is  not 

"  some  labour," 

it  is 

"  alt  labour,"  "  or  to  open  all  prisons," 

it  must  be 

"  all  prisons," 

a  conspiracy  to  break  open  Newgate 
would  not  be  *'  levying  war  " — 

"  all  rising  in  order  to  effect  these  innovations 
of  a  public  and  general  concern  b/  an  armed 
force  are  in  construction  of  law  high  treason, 
within  the  clause  of  levying  war ;  for  though  not 
levelled  at  the  person  of  the  King,  they  are 
against  his  royal  majesty ;  and,  besides,  they  have 
a  direct  tendency  to  dissolve  all  the  bonds  of  so- 
ciety, and  to  destroy  all  property  and  all  govern- 
ment, too,  by  numbers  and  an  armed  force. 
Insurrections,  likewise,  for  redressing  national 
ll^evances,  or  for  the  reformation  of  real  or 
ima^nary  evils  of  a  pablic  nature,  and  in  which 
the  insurgents  have  no  special  interest ;  risings 
to  effect  these  ends  by  i'orce  and  numbers,  are, 
by  construction  of  law,  within  the  clause  of 
levying  war,  for  they  are  levelled  at  the  King's 
Crown  and  royal  dignity.'(a)  And  accordingly  it 
was  held,  in  the  time  of  Queen  Aune,(6)  that  a 
large  body  of  men  tumultuously  rising  or 
assembled  together,  with  the  avowed  purpose  of 
pulling  down  all  the  meeting  houscM  of  Pro- 
testant dissenters  '* — 

He  again  uses  the  word  "all" — 
"  and  proceeding  to  pull  down  several  until  pre- 
vented by  foroe,  brought  the  parties  who  were 
guilty  of  that  act  within  the  branch  of  the  statute 
of  levying  war  against  the  Queen.  And  in  a  more 
recent  case  (c)  where  a  riotous  multitude,  headed 
by  Lord  George  Gordon,  and  acting  in  concert 
with  the  declared  design  of  pulling  down  or 
destroying  all  chapels  belonging  to  Uiose  of  the 
Roman  Catholic  persuasion,  proceeded  to  put 
that  design  in  force,  there  was  no  doubt  but 
that  the  &cts,  if  proved  against  the  parties 
accused,  would  have  amounted  to  the  offence  of 
high  treason  in  levying  war  against  the  King." 

Blackatone  uses  nearly  the  same 
words  (d) — 

"  To  resist  the  king's  forces  by  defending  a 
castle  against  them,  is  a  levying  of  war ;  and  so 
is  an  insurrection  with  an  avowed  design  to  pull 
down  all  iuclosures,  all  brothels,  and  the  like ; 
the   universality  of   the  design,   making   it   a 

(a)  Fo3t.  Cr.  L.  210. 
(hi)  15  St.  Tr.  5-22. 
(c)  21  St.  Tr.  485. 
(4)  4  Bla.  Com.  82. 
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rebellion  against  the  state,  an  osorpation  of  the 
powers  of  goTemment,  and  an  insolent  inrasion 
of  the  King's  authority." 

If  this  appears  to  be  clearly  established, 
that  the  object  of  parties  conspiring  to  levy 
war  mnst  by  the  law  be  general,  and  must 
be  directed  against  all  property,  all  meet- 
inghouses, all  chapels,  and  all  those  places 
such  as  I  have  described,  you  cannot,  1 
tell  you,  find  that  the  charge  here  is  levy- 
ing war  within  the  statute.  You  see  that 
all  the  writers  use  the  word  '*  all."  Sir 
Michael  Foster  uses  the  same  word  **  all"  ; 
and  how  can  you  upon  your  oaths  swear 
from  the  evidence  of  that  tainted  wretch 
Poufdl,  and  the  rest,  how  can  you  swear 
that  you  believe  that  the  object  of  those 
thirty  fools  was  to  pull  down  all  the  meet- 
ing-houses in  London,  and  all  the  chapels 
and  other  places  in  this  kingdom.  That  is 
the  true  question  you  will  nave  to  decide 
if  you  have  not  alreadjr  made  up  your 
minds  upon  it.  I  say  it  with  the  most 
perfect  confidence  upon  those  principles 
of  law  that  I  have  cited,  that  this  is  not 
"  levying  war  "  within  the  Statute,  though 
it  comes  within  the  other  description  of 
being  a  riot,  rout,  or  an  unlawful  as- 
sembly. 

The  real  reason  why  they  used  the 
words  ''levying  war"  in  ancient  times 
was  because  the  usurpation  of  a  standing 
army  was  then  unknown,  and  therefore  it 
was  necessary  to  be  very  strict  in  guarding 
the  person  of  the  sovereign. 

[Counsel  proceeded  to  comment  on  the 
evidence,  and  complained  that  the  Attm'' 
ney-GeneraVs  references  to  the  homes  and 
property  of  the  jurors  were  out  of  place. 
The  only  question  was  the  levying  of  war.] 
I  can  well  understand  with  what  con- 
tempt, and  scorn,  and  horror  you  look 
upon  Chartist  principles  or  practice. 
They  seem  to  me  to  be  madmen.  I 
never  heard  of  sach  a  wild  set  of  mis- 
creants as  I  know  them  to  be  now  in 
my  life.  That  these  men  had  designs 
destructive  to  themselves  and  the  peace 
of  the  country  cannot  be  denied,  and 
let  them  be  punished  in  a  legal  man- 
ner,  not  by  construclive  felony.  They 
had  no  design  to  levy  war  against  the 
Queen.  Here  are  tbirty-one  men — ^what 
could  they  gain  by  levying  war  P  There  was 
something  said  about  their  establishing 
a  republic— thirty-one  ignorant  men — not 
a  single  man  of  education  or  enlightenment 
amongst  them  all— thirty  ignorant  poor 
fools— the  very  idea  is  absurd.  If  twelve 
honest  and  intelligent  men  can  believe 
that,  they  must  have  the  most  credulous 
imaginations  that  I  have  ever  heard  of  men 

having.  .      - 

Gentlemen  of  the  jury,  in  the  same  way 
the  Attorney' General  told  you  of  those 
men  endeavouring    to  harass  the  well- 


disposed  people  of  the  metropolis.  You 
are  not  to  tiy  whether  their  object  wa^ 
to  harass  you  or  not,  but  whether  their 
object  was  to  levv  war  against  the  Queen. 
A  very  great  ana  important  object  it  was. 
They  hi^l  a  parcel  of  old  rusty  pikes,  an 
old  banner,  and  things  of  that  sort,  and 
something  less  than  20{.  in  their  till,  and 
yet  they  were  to  levy  war  against  the 
great  and  powerful  Queen  of  England. 
Why,  it  is  an  absurdity.  When  a  party 
of  men  conspire  to  levy  war,  as  the  people 
did  in  France  when  those  people  conspired 
to  levy  war,  they  assembled  in  bunareda 
and  thousands ;  they  were  all  armed,  well 
eauipped  and  prepared,  and  they  attempt- 
ea  to  levy  war  against  the  republic.  But 
that  thirty  ignorant  men  of  this  kind,  with 
pikes,  guns,  and  fusees,  ever  really  meant 
to  levy  war  against  the  Queen  is  very 
incredible.  That  they  intended  to  levy 
war  against  the  police  is  very  likely  at 
Bonner's  Fields.  We  know  that  some 
of  their  heads  were  broken  by  the  police 
truncheons,  and  if  they  attempted  to  beat 
some  of  the  police,  that  would  not  be 
levying  war.  If  they  attempted  to  kill 
all  the  policemen,  that  would  be  levy- 
ing war..  If  they  did  attempt  to  kill  thirty, 
that  would  not  be  levying  war  against  the 
Queen. 

Gentlemen,  the  Attorney- General  told 
us  also  about  the  *'  Plotting  Committee." 
He  picked  that  word  up  from  Mr.  PowelL 
1  cross-examined  him  as  to  the  *'  Plotting 
Committee,"  and  it  appears  that  there 
was  no  such  thin?  as  a ''  Plotting  Com- 
mittee" ever  established.  The  evidence 
of  Fowell  1  shall  not  comment  upon  at 
any  great  length.  You  all  saw  the  de- 
meanour of  that  man,  and  if  you  think  he 
is  a  man  upon  whom  yon  can  safely  rely, 
I  shall  be  very  much  surprised.  Now 
what  is  this  Powell  ?  I  could  not  trace  his 
history ;  I  know  nothing  at  all  about  him ; 
I  was  obliged  to  get  as  much  from  him  aa 
I  could.  I  was  very  slightly  instructed 
in  the  case.  He  was  a  man  who  attended 
at  some  Chartist  meetings  last  April ;  until 
that  time  he  had  nothing  to  do  with  them. 
After  having  been  at  Kennington  Com- 
mon, where  he  saw  that  the  Chartists  were 
under  all  circumstances  to  be  put  down, 
he  thought  he  might  make  an  exceedingly 
good  thing  of  it  by  going  in  amongst  them, 
by  urging  them  on,  in  order  to  betraj 
them  to  the  Government,  and  to  be  paid 
for  his  betrayal.  He  made  no  secret  to 
me  that  that  was  his  intention.  He  told  me 
almost  at  the  outset  that  he  went  amongst 
those  people  to  betray  them  afterwaras. 
When  I  pressed  him  upon  that,  opon  the 
hideousness,  and  trecKshery,  and  abomin- 
able nature  of  such  a  design,  he  attempted 
to  back  out  of  it.  He  said  that  he  went 
amongst    them    for    the    service   of   his 
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oonntry.  I  hope  the  oonntry  will  never 
have  gerrantB  of  that  kind.  It  is  always 
an  evidence  of  a  bad  Government  to  have 
servants  of  that  kind.  "  By  their  frnits 
you  shall  know  thein."  If  the  Govern- 
ment  produces  spies,  if  the  Government 
produces  insurrection,  if  the  Government 
renders  it  necessary  to  arm  the  police  with 
cutlasses,  if  the  Government  sends  fellows 
of  that  kind  among  a  parcel  of  ignorant 
people  to  persuade  them  to  get  fusees  and 
pikes,  can  that  be  a  good  or  honest  Govern- 
ment P  Powell  is  the  fruit  of  the  present 
Government.  He  was  never  known  as  a 
Chartist.  He  freelv  admitted  they  were  a 
parcel  of  fools.  It  snows  thev  were  a  parcel 
of  fools  when  they  were  duped  into  the 
notion  of  letting  that  fellow  into  their 
counsels,  and  yet  those  are  the  fellows 
who  are  to  be  charged  with  levying  war. 
And  if  they  ever  thought  of  it,  it  is  in 
Bedlam  that  they  ought  to  be,  and  not 
here.  In  Henry  the  Eighth's  time,  there 
was  a  law  bv  which  lunatics  might  be 
hanged,  and  it  was  looked  upon  as  a  very 
bad  law.  I  think  Powell  nad  been  a 
member  of  the  Chartist  body  for  a  very 
short  time  when  he  went  to  this  committee. 
Now  before  he  went  to  the  Committee  he 
was  in  communication  with  the  police,  who 
told  him  to  go  to  the  Committee.  Surely 
the  inference  is  plain  why  he  became  a 
Chartist.  He  goes  to  the  police ;  from  the 
police  he  goes  to  the  Committee.  We 
nave  not  uiat  in  evidence  because  he 
would  not  admit  it ;  he  attempted  to  pre- 
varicate, he  attempted  to  shuffle,  he  would 
scarcely  give  me  a  plain  answer.  When 
he  was  examined  by  the  counsel  for  the 
Crown,  he  spoke  out  everything ;  no  ap- 
pearance of  forgetfulnees ;  all  came  glibly 
from  his  tongue.  When  I  cross -examined 
him  ho  could  not  recollect  anything ;  what 
he  did  recollect  was  very  slieht.  He  said, 
**  I  hardly  understood  you.*  He  had  his 
eye  constantly  upon  this  side  (pointing  to 
where  the  Atiomey-Oenercd  sat),  where 
there  seemed  to  be  some  sort  of  powerful 
attraction.  He  would  not  look  at  you, 
and  I  was  obliged  to  tell  him  to  look  at 
the  jury  in  order  that  they  might  see  the 
emotions  passing  in  his  mind.  No,  he 
would  not  look  at  you,  but  he  looked 
round  here,  not  for  encouragement  I  am 
sure,  because  the  Crown  lawyers  are  in- 
capable of  giving  encouragement  to  mis- 
creants of  that  kind.  But  the  police  did 
give  him  encouragement.  He  went  to 
the  Committee,  he  was  a  stranger,  and  yet 
he  will  endeavour  to  persuade  you  that 
this  stranger  was  admitted  upon  the  Com- 
mittee, and  was  admitted  into  their  most 
secret  counsels.  How  did  that  happen? 
He  tells  you  a  rigmarole  story  impossible 
to  believe,  that  he  was  sitting  at  a  meeting, 
that  a  stranger  to  him,  who  knew  nothing 


about  him,  introduced  him  to  that  com* 
mittee.  How  did  the  man  find  out  that 
his  name  was  Johnson,  or  anything  about 
him  P  They  were  strangers,  he  does  not 
know  his  name.  What  does  he  say  ?  He 
describes  him  as  a  resolute  man.  How 
did  he  know  that  P  What  is  the  meaning 
of  •*  resolute  man  '*  P  No  doubt  '*  resolute  " 
meant  in  the  meaning  of  this  fellow  who 
introduced  him  a  man  who  would  fight 
and  stab  and  kill  policemen.  If  it  was, 
Powell  must  have  made  an  impression 
upon  this  man's  mind  that  he  was  a  man 
of  that  character.  This  man  introduces 
him  to  the  Committee  as  a  resolute  man, 
and  he  is  admitted.  From  the  Committee 
he  becomes  a  delegate.  He  would  have 
you  believe  that  he  was  in  constant  com- 
munication with  the  police,  from  the 
police  to  the  Committee,  and  vice  vered 
from  the  delegates  to  the  police,  and  from 
the  police  to  the  delegates.  What  would 
have  been  the  conduct  of  honest  men 
when  they  discovered  this  conspiracy  was 
hatching  P  I  remember  Lora  Denman 
said  (and  that  is  a  truly  honest  and  illus- 
trious man)  that  the  doty  of  a  policeman 
was  to  repress  and  not  to  encourage  crime, 
that  the  duty  of  a  magistrate  was  to  crush 
crime  in  the  outset,  and  not  permit  it  to 
go  on  for  the  purpose  of  its  becoming 
greater.  Would  it  not  have  been  the 
true,  and  honest,  and  proper,  and 
beneBcial  course  of  a  beBeficial  Govern- 
ment, when  these  30  unfortunates  or  what- 
ever they  were  were  conspiring  for  this 
unfortunate  tumult,  when  getting  together 
their  fusees,  and  when  talking  of  this 
nonsense,  to  crush  it  in  the  bud?  What 
was  done  ?  These  men  were  encouraged 
to  go  on  from  small  to  great,  from  great 
to  greater,  until  at  last  they  are  taken. 
It  would  have  been  a  different  case  entirely 
if  this  conspiracy  for  tumult  or  riot  were 
hatched  in  secret,  and  if  at  the  last  mo- 
ment some  one  man  turned  traitor  to  it, 
and  came  forward  and  gave  information. 
The  Government  would  then  be  justified 
in  exerting  all  their  power  to  punish  the 
men.  But  here  is  a  Government  aware  of 
everv  single  step  taken.  Not  a  single 
resolution  is  taken  at  one  of  these  com- 
mittees, or  at  one  of  the  delegate  meetings 
that  the  Government  do  not  know  of. 

Now,  I  call  your  attention  to  the  meet- 
ing of  the  23rd  of  Julv,  where  PoweU  had 
no  right  to  be.  PoweU  tells  you  that  Payne 
said,  *•  Our  object  is  to  destroy  the  power 
of  the  Queen,  and,  if  possible,  to  establish 
a  Eepublic."  Do  you  think  that  likely  to 
be  saidP  Is  there  any  attempt  to  cor- 
roborate that  P  No.  It  depends  solely  on 
the  testimony  of  Poweill,  alias  Johneon, 
How  can  you  believe  that  P  If  these  men 
had  those  designs,  do  you  think  they 
would  let  him  know  that  after  only  six 
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▼eeks'  aoquAintance  with  him  P  Would 
they  not  have  tnmed  him  out  of  the  room  P 

Gentlemen,  70a  know  that  when  those 
people  get  into  the  hands  of  the  police 
they  are  in  very  dangerous  hands  indeed. 
We  all  know  what  a  policeman's  con- 
science is.  I  should  like  to  see  it  defined 
by  somebody  who  has  had  experience  of  the 
police.  Gentlemen  in  courts  of  law  who 
have  experience  of  them,  who  hear  the 
way  in  which  they  swear,  and  who  see 
their  demeanour  on  the  table,  these  are 
the  gentlemen  who  ought  to  define  the 
consciences  of  policemen. 

Erle,  J. :  You  have  no  right  to  slander 
any  body  of  men  nor  any  individual. 
Those  people  who  speak  disrespectftilly 
of  policemen,  in  my  opinion,  are  generally 
in  the  nature  of  accomplices  with  crim- 
inals. 

Keneahf:  Does  your  lordship  apply  that 
observation  to  me  P 

Eblb,  J. :  No ;  I  say  "  generally."  I 
have  often  heard  the  police  attacked. 

Kenealy:  Whether  those  gentlemen 
who  ma^  those  observations  about  the 

Solice  were  accomplices  with  criminals  I 
o  not  know.  The  learned  judge  seems 
to  know  something  more  about  it  than  I 
do.  One  thing  is  perfectly  clear,  that 
there  is  not  a  single  word  in  the  deposi- 
tions of  the  witness  Fowell  about  this 
matter  of  the  republic.  When  he  first 
betrayed  those  people,  he  does  not  seem 
to  have  sworn  so  strongly  as  he  did  sub- 
sequently, or  as  he  did  after  he  got  into  the 
possession  of  the  police.  He  tells  you 
that,  when  Fajfne  said  that,  there  was  a 
general  acquiescence  by  their  manner, 
and  some  conversation  about  assassinating 
the  police,  and  vitriol.  Have  you  any 
doubt  that  tibat  was  suggested  by  the 
police  P  Is  there  one  word  about  assas- 
sinating the  police  P  Not  a  word.  Then 
he  says  Base  said,  *'  We  mast  first  assas- 
sinate the  police,  bum  down  the  station- 
houses,  ana  build  barricades."  You  see 
that  this  was  all  said  in  tbe  presence 
of  a  man  scarcely  known  to  any  of 
the  parties.  Is  that  credible  P  If  ten 
men  assemble  for  a  horrible  purpose  of 
that  kind — ^ten  wicked  and  abominable 
conspirators  assemble  for  a  base  purpose  of 
that  Kind— is  it  likely,  in  the  presence  of 
a  man  not  tested  sufficiently  to  be  of  their 
namber,  that  they  will  immediately  ex- 
pose all  their  inmost  designs  P  I  believe 
you  will  doubt  very  gravely  and  will  con- 
sider very  much  before  you  believe  that 
evidence. 

On  the  1st  of  August  the  only  criminal 
thing  Dowling  is  said  to  have  done  is,  that 
he  proposed  a  demonstration  on  Primrose 
Hill.  There  is  no  criminality  in  that. 
But  in  order  to  convict  DowUngy  Powell 
says  he  was  present  ''when  Payne  pro- 


posed to  assassinate  the  police  and  bum 
down  all  the  houses."  I  cannot  contra- 
dict that,  tbe  prisoner  cannot  give  evi- 
dence. His  character  and  his  reputation 
and  all  his  hopes  depend  upon  the  evidence 
of  that  man. 

We  come  now  to  August  14th,  and  he 
used  then  the  same  sort  of  vague  and 
general  language,  *'It  was  generally 
known  what  it  was  for."  You  see  he  acts 
very  cunningly  and  cautiously.  He  fixes 
upon  some  meetings  when  they  precisely 
said  what  they  intended,  and  others  when 
they  veiled  it  up  in  mystery,  and  there 
was  a  vague  air  of  concealment  about  the 
whole  thing.  MuMins  said :  "  If  I  look  up 
to  the  gas  lamps  you  will  know  what  that 
means  — that  they  were  all  to  be  extin- 
guished, and  in  the  general  darkness  these 
thirty  men  were  to  go  out  and  plunder  the 
two  millions  of  people  in  this  metropolis, 
and  Cuffey  was  present  and  assented  to 
that.  Now,  we  have  a  letter  of  Dawling'9 
in  evidence  in  which  he  says,  "  I  intend 
to  withdraw  from  agitation  altogether,  or 
I  have  withdrawn.  I  have  made  up  my 
mind  to  abandon  politics."  We  do  not 
know  whether  he  did.  At  all  events, 
D(mlifig  was  not  present  when  this 
conversation  took  plaoe  about  looking  at 
tbe  gas  lamps.  There  is  this  man  in  the 
pay  of  the  police,  receiving  government 
money,  and  going  amongst  those  people 
every  day.  He  tells  you  that  he  &lt 
bound  to  convey  tbe  orders  he  received  to 
other  people,  and  endeavour  to  work  upon 
other  people  to  carry  out  those  orders,  no 
matter  what  they  were,  about  firing 
houses.  He  would  carry  them  out  and 
endeavour  to  entrap  other  people  to  carry 
them  into  execution.  The  only  thing  he 
would  not  carry  out  was  assassinating  his 
friends  the  police.  He  would  fire  houses, 
and  attack  men,  but  would  not  assassinate 
the  police.  It  is  perfectly  certain  that 
he  went  to  one  man,  he  admits  one,  and 
engaged  that  man  to  join  in  firing  houses, 
and  this  was  after  he  was  in  thejpay  of  the 
police.    Will  you  sanction  that  r 

Gentlemen,  he  says  he  made  ball  cart- 
ridges and  bullets  and  gave  them  to 
Gumeyy  and  he  made  fifteen  or  sixteen 
dozen  bullets,  and  be  says  he  only  gave 
them  to  Gwrney,  and  did  it  by  Gumeu's 
orders.  GFentlemen  of  the  jury,  he  saw  the 
efi^ect  of  that,  that  it  woald  not  do  at  all  to 
have  it  publicly  stated  to  you  that  this 
man  made  ball  cartridges,  and  he  admitted 
that  at  Bow  Street  he  did  not  say  any- 
thing about  Oumey  there. 

Attomey-Genercd :  You  read  it  yourself. 

Keneaiy:   I  do  not  recollect  that.    He 

should  have  gone  to  the  police  and  said : 

"Here  is  a  man  who  has  employed  me  to 

!  make  cartridges,"  and  that  man  ought  to 

'  have  been  immediately  taken  into  custody 
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and  pttnished.  It  was  not  rifj^bt  to  leave 
him  till  he  had  committed  more  illegal 
acts.  Gentlemen,  he  admitted  that  he 
said  that  he  was  sick  of  their  talking. 
His  meaning  was:  *' I  am  Bick  of  your 
talk,  why  do  not  jon  work  ?  *'  As  long 
as  they  talked,  they  could  not  be  brought 
within  the  Crown  at  id  Felony  Act.  If 
mere  talk  only  was  proved,  it  would  be 
very  difficult  to  get  a  jury  to  convict  of 
conspiracy.  There  must  be  some  overt 
acts. 

Now,  the  next  of  these  that  we  have  is 
Charles  TUden.  He  told  you  that  he 
broached  the  subject  of  ginger-beer 
bottles  with  ragged  pieces  of  iron.  An  in- 
terposition was  made  for  him,  and  it  was 
explained  away  that  when  he  used  the 
word  *'  broached  "  he  did  not  mean  that 
he  commenced  it.  It  is  for  you  to  judge 
what  he  meant. 

I  do  not  think  that  either  Tilden  or 
Barrett  was  as  bad  as  that  follow  Baldwin' 
9(m,  What  did  he  do  P  He  also  went  into 
the  pay  of  the  police,  and  on  the  very  day 
that  he  was  ready  to  betray  those  people, 
on  the  16th  of  August,  and  on  the  very 
same  day  that  he  did  betray  them,  he  goes 
to  the  meeting.  He  gets  persons  to  go  to 
the  meeting,  he  engages  the  persons  to  go 
who  had  the  arms,  to  go  with  arms,  and 
then  he  goes  and  gives  information  to  the 
police.  He  goes  himself  in  the  evening 
armed  with  a  pistol  and  a  pike-head,  and 
something  was  said  about  percussion  caps. 
What  were  they  wanted  for  P  Have  yon 
any  doubt  that  ihey  were  to  be  left  among 
those  people  in  the  possession  of  some  un- 
fortunate fellow,  that  they  might  be  found 
upon  his  person  P  I  would  like  some  very 
ingenious  Attorney •  General  to  attempt  to 
assign  any  other  object  to  that  matter. 
There  can  be  no  other  object,  but  to  leave 
either  the  one  or  the  other  there,  in  the 
possession  or  custody  of  some  of  those  men 
who  were  to  be  betrayed.  I  asked  him 
whether  he  had  asked  any  man  to  take  pos- 
session of  the  pistol  while  he  was  going  out 
to  get  percussion  caps.  Upon  that  matter 
he  prevaricated,  he  left  it  in  doubt,  and  I 
leave  it  in  doubt. 

Grentlemeu  of  the  iury,  the  law  veiy 
wisely  ordains  that  when  tainted  evidence 
of  this  kind  is  produced,  it  ought  to  be 
supported  by  corroborating  circumstances. 
What  are  the  corroborating  circumstances 
that  support  the  evidence  uf  these  people  P 
The  finding  of  arms  is  one,  and  1  do  not 
think  that  you  will  attribute  much  to  that. 
What  are  the  other  main  ooiToborating 
circumstances  P  Why,  that  some  people 
were  seen  in  Smithfield. 

The  prisoner  says — 

"  I  do  not  wish  to  stand  here  as  an  English 
factionist,  bat  as  an  Irish  Nationalist  My 
object  was  not  to  disturb  English  society,  but  to 
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free  my  own  country.  I  feel  very  well  my 
position,  and  I  mean  to  abide  by  the  conse- 
quences. I  carried  on  my  business  asapor- 
trait  painter  at  No.  5,  Nassau  Street,  Middlesex 
Hospital." 

There  is  no  attempt  to  mislead  the  magis- 
trates as  to  what  he  was  or  where  he  was 
living,  there  is  nothing  of  that  kind.  He 
tells  the  officer  who  arrested  him  who  he 
was  and  where  he  lived. 

Gentlemen,  I  had  nearly  forgotten  to  tell 
you  that  the  evidence  of  any  number  of 
accomplices  who  may  be  called  forms  no 
corroboration  at  all.  If  there  are  20  wit- 
nesses of  that  kind  corroborating  each 
other,  it  is  of  no  consequence.  They 
must  be  corroborated  by  some  unimpeach- 
able witnesses.  * 

Now  I  come  to  the  letter  of  the  pri- 
soner, which  has  been  looked  upon  as 
mosc  dreadful .  [Counsel  read  the  letter]-- 

« I  am  now  an  oudaw,  and  there  is  no  nse  in 
bilking  the  question.  My  neck  is  in  danger  if 
I  am  caught;  however,  I  am  in  excellent 
spirits." 

There  is  nothing  in  that  that  admits 
his  guilt,  because  his  neck  is  not  in 
danger  by  the  mild  law  which  they  have 
passed,  and  for  which  those  who  passed  it 
deserve  the  eternal  eulogy  of  the  Attorney- 
General.  I  was  told  the  other  day  by' a 
learned  friend  of  mine  that,  when  medical 
scudents  write  home  to  their  friends,  they 
give  most  extraordinary  accounts  of  their 
adventures.  ^  One  of  them  says  he  has 
had  an  intrigue  with  the  Duchess  of  A., 
and  another  with  the  Countess  of  B.,  and 
all  people  who  are  assembled  to  hear  the 
letter,  look  upon  it  as  a  wonderful  thing ; 
and,  accordingly,  this  young  gentleman 
thought  he  would  make  a  good  patriot  of 
himself,  and  he  thought  he  should  appear 
a  romantic  character  when  he  was  repre- 
sented to  his  friends  as  an  outlaw  and  as 
an  Irish  Repealer.  He  thought  it  would 
be  a  good  thing  to  be  an  outlaw,  and 
earn  the  displeasure  of  the  Government. 
I  have  different  views  upon  that  point, 
but  he  is  entitled  to  have  his  views.  He 
says — 

•*My  conscience  is  quite  at  rest.  I  calcu- 
lated the  risk  before  I  entered  on  this  business." 

There  is  not  a  single  thing  here  about 
Chartism.  He  wanted  to  represent  that 
he  was  a  perpon  hunted  about  every- 
where, a  very  romantic  thing  with  a 
young  man  like  the  prisoner  at  the  bar 

**  But  this  utter  wreck  of  my  prospects  has 
produced  a  kind  of  reckless  levity  that  seems 
almost  unnatural.  I  have  met  with  the  greatest 
kindness  from  parties  from  whom  I  could  not  • 
have  expected,  but  'tis  only  in  adversity  that  jou 
can  know  who  are  your  friends.'' 

The  whole  letter  was  an  enthusiastic 
joke  or  something  of  the  kind.    If  he  had 
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really  wnnted  to  conceal  his  name  he 
Hiightas  ^ ell  have  written,  **  John  Smith  " 
or  ••  John  Thompson." 

Gentlemen,  1  have  mentioned  what  is 
notorious  to  you  all,  the  recent  attacks 
which  have  hcen  made  in  the  newspapers 
upon  trial  by  jury.  Every  now  and  then 
we  read  a  leading  article  againHt  trial  by 
jury;  and  something  is  said  about  the 
Scotch  system,  where  the  majority  govern 
the  rest,  aiid  Fomethiug  is  said  of  the 
absurdity  of  twelve  men  agreeing.  Trial 
by  jury  is  the  first  thing  that  will  be 
attacked ;  and  when  trial  by  jury  goes,  the 
next  attack  will  be  against  liberty  of 
speech  by  counsel ;  and  as  soon  as  counsel 
are  pi  evented  from  using  liberty  of 
speech,  all  our  other  liberties  will  soon  be 
overthrown.  Liberty  of  speech  with  the 
public  has  already  perished,  because  no- 
body knows  what  sedition  is  and  every- 
body is  therefore  afraid  to  speak ;  liberty 
of  speech  in  public  is  destroyed,  and  next 
it  will  be  destroyed  in  the  House  of 
Commons,  and  it  will  descend  to  the  Bar, 
and  in  that  way  be  entirely  destroyed. 
One  of  the  most  noble  and  ancient  insti- 
tutions, trial  by  jury,  is  doomed.  I  can 
look  upon  it  in  no  other  light  after 
what  I  read  in  the  papers.  I  see  it  con- 
stantly attacked  in  the  most  influential 
paper  in  the  world.  We  lose  trial  by  jury 
and  the  right  to  address  Parliament  by 
petition,  and  it  is  a  sad  and  humbling 
thing  to  see  an  ancient  and  noble  consti- 
tution in  the  oour^e  of  rapidly  going 
away.  You  will  be  astonished  to  hear 
that  Magna  Charta  does  not  now  exist; 
every  one  of  the  privileges  of  Magna 
Charta,  without  one  single  exception,  has 
been  repealed,  one  by  one.  We  pride  our- 
selves upon  having  Magna  Charta,  but  we 
hare  no  such  thing ;  we  have  the  parch- 
ment called  Magna  Charta,  in  the  british 
Museum,  and  that  is  all  that  exists,  none 
of  the  rights  given  to  the  people  of 
England  by  Magna  Charta  remain.  We 
prided  ourselves  upon  having  laws  that 
gave  to  the  people  the  privilege  of  peti- 
tion and  of  having  arms.  Does  either  of 
those  rights  exist  now  ?  No,  for  a  petition 
signed  by  100,000  or  a  million  of  persons, 
merely  because  *  *  Punch"  is  sighea  to  it,  is 
thrown  contemptuously  aside.  The  right 
ot  having  arms  also  iu  tottering,  that  right 
was  guariinteed  by  Magna  Charta,  but  it 
is  a  dangerous  thing  now  for  a  man  to 
have  arms.  How  can  he  know  but  that 
he  may  have  a  monster  indictment  like 
the  present  brought  against  him?  and  if 
arms  be  found  in  his  house  it  is  conclusive 
evidence  against  him  which  he  cannot 
rebut.  Magna  Charta  has  been  shorn  of 
these  two  great  privileges,  the  Bill  of 
Kights  is  virtually  done  away,  we  have  no 
longer  the  right  of  petition.     We  have 


scarcely  the  right  of  carrying  arms,  we 
have  not  therefore  a  single  right  remain- 
ing that  was  guaranteed  by  Magna  Charta. 
Is  not  that  a  melancholy  state  of  things  ? 
Q-entlemen,I  call  upon  you,  asyouregard 
our  ancient  constitution,  to  show  by  your 
verdict  to-day  that  the  system  of  trial  by 
jury  is  one  of  the  noblest  systems  that 
ever  existed ;  show  that  you  are  animated 
by  the  spirit  that  animated  our  forefathers 
in  the  time  of  Hamp'ien,  and  Sidney,  and 
Bussf'll,  by  that  Bpirit  which  never  will 
submit  to  tyranny,  but  will  even  resort  to 
open  war  against  the  laws  if  they  attempt 
to  be  tyrannical.  I  call  upon  you  to  teach 
this  lesson  to  the  Government,  that  will 
be  heard  like  the  thunder  of  Sinai,  that 
they  are  not  to  put  down  the  Charter,  no 
matter  how  wild  and  visionary  the  persons 
advocating  the  Charter  may  be.  Teach 
them  a  lesson  that  will  strike  them  to  the 
heart,  that  they  shall  not  put  down  the 
Charter,  or  any  attempt  to  bring  back  our 
ancient  constitution — that  they  are  not 
to  put  down  the  Charter  by  such  infamous 
prosecutions  as  the  present,  because  I 
can  characterize  it  by  no  other  name, 
when  we  have  brought  into  Court  such  in- 
famous wretches  as  we  saw  here  yesterday. 
I  blush  for  humanity  that  they  should  be 
presented  in  this  Court,  men  going  from 
the  police  to  the  delegates,  and  from  the 
delegates  to  the  police.  I  should  not  be 
sorry  that  the  Government  should  receive 
a  proper  lesson  to  teach  them  that  this  is  not 
the  way  of  cairying  on  these  prosecutions. 
We  all  remember  the  important  question 
of  a  great  man,  "  How  is  the  Queen's 
Government  to  be  carried  on  P  "  I  nay  that 
it  ought  not  to  be  cairiod  on  by  such  bad 
means  as  we  have  seen  upon  this  trial. 
I  .shall  expect  your  verdict  with  great 
anxiety,  and  1  believe  the  people  of 
England  will  expect  your  verdict  with 
great  anxiety  as  establishing  a  groat 
truth,  whether  we  have  any  remnant  of 
our  ancient  rights.  The  'public  meetings 
of  the  people  were  dispersed  and  pro- 
hibited;  that  drove  them  to  private 
associations,  as  it  was  intended  to  do, 
because  by  those  private  associations  the 
Government  get  them  into  the  meshes 
of  the  law.  The  very  object  of  the 
Government  in  forcing  the  people  to  give 
up  public  meetings  was  to  drive  them 
into  private  associations,  and  to  send  spie8 
among  them  to  foster  rebellion.  That 
being  the  object  of  the  Government,  tliey 
have  accomplished  their  object,  and  you 
see  the  result  of  it  in  the  first  case 
brought  before  the  Court.  I  say  we  can- 
not Bufler  this,  and  if  you,  by  your  verdict, 
stamp  the  seal  of  your  approbation  upon 
conduct  of  that  kind,  you  do  in  effect  aim 
a  deadly  blow  at  the  liberties  of  the 
countr}*.   Our  forefathers  took  care  of  our 
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liberties,  and  when  our  liberties  were  en- 
dangered, the  J  imperilled  their  lives  in 
order  that  we  might  continue  to  enjoy 
them,  bat  we  have  been  gradually  losing 
onr  freedom.  Take  care  that  we  do  not 
lose  all  oar  liberties.  Take  care  that  you 
as  jarjmen  are  not  cajoled  by  the  smile  of 
an  Attorney' General^  i'or  I  have  observed 
him  frequently  smiling  at  yoa.  I  do 
assore  yoa,  apon  my  honour,  and  I  am 
speaking  to  honest  and  true  men,  that 
my  belief  is  that  yoa  will  do  a  great 
injury  to  your  country  and  our  freedom 
if  yon  give  a  verdict  of  guilty  this  day. 
The  prisoner  may  be  punished  for  a  riot 
and  a  tumultuous  assembly,  but  not  for 
having  levied  war  against  the  Queen, 
vrhich  be  never  ii^ tended  to  do,  or  tor  de- 
pN^sing  her  Majesty  from  the  stvle  and 
title  of  Queen  of  the  United  Kingdom. 

EVIBEKCS  rOB  THE  DePENCE. 

John  English — Eicamined  by  Kenealy. 
I  know  the  prisoner.  This  paper  of 
hieroglyphics  {No.  ll)(a)  is  not  my  writing, 
but  it  is  an  exact  copy  of  the  original, 
which  I  wrote.  I  wrote  it  without  anv 
reference  to  the  Charter.  I  and  the  pri- 
soner agreed  to  hold  a  correspondence  in 
hieroglyphics,  and  I  gave  this  cipher  to 
the  prisoner  for  that  purpose,  as  a  short- 
hand means  of  correspondence.  There 
was  no  use  made  of  it  at  all  with  respect 
to  the  Charter.  I  gave  it  him  without 
any  solicitation  on  his  part.  My  letters 
had  been  opened  by  the  Post  Otlice,  and 
this  was  a  plan  1  thought  of  to  write.  It 
was  more  as  a  pastime,  or  a  little  amuse- 
ment.  I  am  not  a  Chartist,  and  I  do  not 
believe  the  prisoner  is.  I  gave  him  the 
paper  for  no  other  purpose  than  my  own 
private  correspondence. 
Cross-examined  by  the  Attorney- General, 
What  are  you  P— A  lithographic  printer, 
and  live  at  18,  High  Street,  Marylebone. 
I  have  lived  there  a  week  or  two.  Before 
that,  I  lived  at  27,  East  Street,  Man- 
chester Square,  for  a  week  or  so.  Before 
that  I  was  in  Ireland  for  about  five  weeks. 
I  gave  this  paper  to  the  prisoner  the  day 
before  I  went  to  Ireland.  I  went  to  Tip- 
perary,  Dublin,  Eildare,  and  other  parts 
of  the  country.  I  was  not  at  Slievenamon. 
I  know  the  name  of  it.  I  have  the  honour 
of  being  an  Irishman,  but  was  bom  in 
London.  I  am  a  Confederate.  I  believe 
the  prisoner  was  one,  but  I  cannot  say, 
I  know  the  Davis  Club,  s»nd  was  a  mem- 
ber of  it;  the  prisoner  was  secretary. 
Persons  must  be  Confederates  to  be  mem- 
bers of  the  Davis  Club.  I  did  not  go  to 
Ireland  to  take  views  for  the  Ilhistrated 
London  Newn ;  I  went  to  see  my  friends. 
They  live  in  Tipperary ;  some  in  Cashel, 

(a)  See  abuve,  p.  421. 


some  in  the  town  of  Tipperary,  and  so  on. 
I  believe  my  lefters  have  been  opened  at  the 
Post  Office.     I  am  not  a  suspected  person. 

I  want  an  explanation  of  a  few  of  these 
words— '* Pikes,"  '*  Rifles,"  '•  Killed," 
"Barricades,"  *' OBrien,"  *'Mahoneyr 
"  Doheney,"  *'  Tipperary,"  *'  Poison," 
"  Fire,"  "  BngliHh:  "  what  did  you  want 
these  words  for  to  correspond  with  your 
friend  in  Jjondon  P — 1  believed,  from  readn 
ing  the  papers  here,  that  Ireland  was  in 
a  state  oi  insurrection,  (bnd  it  was  neces- 
sary to  use  all  these  horrible  words,  if  I 
wished  to  give  my  friend  a  correct  account 
of  the  state  of  things  in  Ireland. 

If  you  write  to  your  fHends  from 
*'  Slievenamon '*  about  **  poison"  or  **  bar^ 
ricades  "  or  "  victories,"  we  cannot  be  sur- 
prisedlthatyour  letters  were  opened. — I  in- 
tended making  a  list  afterwards;  in  a 
dictionary,  perhaps.  I  wanted  to  make  a 
shorthand  of  my  own.  It  was  shorter  t.o 
write  in  cipher  instead  of  putting  the 
words  in  full. 

Do  I  understand  you  to  say  you  adopted 
this  shorthand,  because  it  was  shorter 
than  longhand  P— 1  had  a  dislike  to  having 
my  letters  read  at  the  Post  Office,  and  I 
did  it  that  they  might  not  be  read,  and 
also  that  it  might  be  shorter.  It  was 
purely  for  the  purpose  of  giving  the  pri- 
soner an  account  of  the  state  of  afl'airs  in 
Ireland,  and  it  is  a  sort  of  satisfaction  to 
baffle  persons  who  read  your  letters.  Thia 
is  the  prisoner's  handwriting.  It  is  au 
exact  copy  of  the  one  I  wrote. 

There  is  a  little  shorthand  at  the  bottom. 
Bead  it.— I  cannot ;  it  is  a  httle  scribbling. 
The  rest  is  mine. 

It  is  regular  shorthand. 

Ee-examined  by  Kenealy. 

On  your  oath,  had  you  any  disloyal  pur- 
pose in  giving  that  paper  to  the  prisoner  P 
—No,  ii  was  merely  for  the  purpose  of 
correspondence.  I  perhaps  snould  not 
have  done  it  had  my  letters  not  been 
opened. 

John  Athinson—'Exfimmed  by  Kenealy, 

I  am  a  law  stationer,  of  Chancery  Lane. 
I  havo  known  the  prisoner  twelve  or 
thirteen  months.  During  that  time  I  have 
had  reason  to  believe  him  to  be  a  perfectly 
loyal  subject  cf  fler  Majesty.  I  never 
heard  him  express  any  seditious  or  disloyal 
sentiments. 

James  GiZier^— E;[amined  by  KeneaUf, 

I  am  a  sculptor.  I  have  known  Dowling 
nearly  ten  years.  I  have  had  opportunities 
of  knowing  his  sentiments  on  political  sub- 
jects. I  know  no  person  who  could  have  a 
better  opportunity.  We  lived  in  the  same 
room  together.  I  never  believed  him  to  bo 
a  Chartist.  I  have  heard  him  say  he  never 
agreed  with  the  Charter.    If  he  had  I 
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Bhonld  have  known  it.    I  never  heard  him 
use  disloyal  language  in  private.    I  can- 
not pay  in   public.     I  have  very  seldom 
heard  him  speak  in  public.   He  was  a  very 
quiet,  retiring,  reserved  young  man. 
Cross-examined  by  the  Attomey- General, 
Do  you  know  that  he  was  the  secretary 
of  the  Davie  Club  P— Yes.    I  know  him  to 
be  an  Irish  Repealer.    I  used  to  pay  a 
subscription  to  the  Irish  ftepeal  Associ- 
ation.   I  have  heard  him  speak  in  public. 
I  never  betird  him  use  disloyal  language. 
Three  times  is  the  very  most  I  have  heard 
him,  and  that  was  in  one  place,  and  dvirinjj: 
those  three  times  I  never  heard  him  utter 
anything  disloyal  or  seditious.    I  meant 
by  private,  when  I  was  sitting  in  his  conn- 
pany.     I  never  heard  him   in  public  or 
private  say  anything  disloyal. 

James  ^an^— Examined  by  KeneaJy. 
I  have  known  Dowling  about    fifteen 
months.     I  am  a  member  of  the  Repeal 
Club  of  which  he  wns  the  secretary.    That 
cinb  never  appointed   a  delegate  to  the 
Chartists.     I  was  a  member  of  the  Davis 
Club.     The  rules  of  that  club  were  settled 
by    two    eminent    lawyers,    Sir    Golman 
O'Loghlen    and   Mr.  Bohert  Holmes,  and 
revised  by  Mr.  Anstey.  M.P.  for  Yooghal, 
who  was  a  member  of  the  club.  That  club 
was  dissolved  for  the  purpose  of  being 
incorporated  with  the  Irish  Lengue  on  the 
motion  of  Dowliykg,  I  can  swear  that  body 
was  for  moral  force.     Dowling  introduced 
a  resolution  approving  of  the  principles  of 
the  Irish  League.    That  club  was  bound 
to  legal  agitation. 
Cross-examined  by  the  Attorney- General, 
How  long  were  you  a  member  of  the 
club  F— About  fifteen  months.     I  remem- 
ber Mr.  Doheny  being  there,  nnd  address- 
ing  the  meeting.  It  was  the  Confederation 
at  that  time.   That  is  the  same  Doheny  we 
now  hear  of  in  Ireland  as  being  out.    I  do 
not  think  he  was  a  member  of  the  Irish 
League.     H  e  was  not  of  the  Davis  Club. 
He  was  there  as  a  visitor.     He  came  from 
Ireland.    I  cannot  say  whether  he  came 
as  a  deputation.    He  was  received  with 
great  approbation.     I  do  not  know  whe- 
ther Dowling   was  there.      He  was  not 
secretary  then.    He  became  so  about  2nd 
May.    A  person  named  Crowe  was  a  mem- 
ber.    I  was  present  last  session  when  he 
wag  convicted.    I  was  present  at  the  meet- 
ing when  he  delivered  the  speech  on  which 
he  was    convicted.    I    do    not    recollect 
whether     Dowling    was    there.      It    was 
alleged    that    Crowe    was    present   when 
Komebody  read  a  paper  witli  the  expres- 
sion, "  To  hell  with  the  Queen."    It  was  I 
that  read  that. 

Kenealy :  Now  explain  it. — I  was  read- 
ing the  lust  accounts  from  Ireland  in  the 


Evening  Express,  and  there  was  a  report 
of  a  man  who  was  taken  up  in  Limerick 
on  a  charge  of  being  drunk  and  asing 
seditious  language,  and  with  saying,  "To 
hell  with  the  Queen."  Some  persons 
laughed  when  it  was  read,  but  there  was 
no  cheering  or  any  manifestation  of  ap- 
plause. I  was  in  Court  when  those  words 
were  proved.  Mr.  Farry  called  no  wit- 
nesses. I  was  prepared  to  swear  Crowe 
never  uttered  those  words.  My  reading 
them  was  brought  in  evidence  against 
Crowe, 

Aftomey-General :  What  are  you  ? — I  am 
a  tailor,  and  have  lived  at  18,  High 
Street,  Marylebone,  about  a  fortnight. 
Before  that  I  lived  in  East  Street,  Man- 
chester Square ;  I  lived  there  four  or  five 
months.  I  have  not  been  in  Ireland  foi* 
eight  years.  I  am  not  a  Chartist.  I  went 
repeatedly  to  the  Chartist  meeting-hall, 
83,  Dean  Street,  The  Repealers  held 
their  meetings  at  the  same  house  as 
the  Chartists,  but  on  difierent  nights. 
There  was  no  connection  between  the  two 
bodies.  They  never  communicated  with 
each  other  to  my  knowledge.  I  was  not 
present  in  Dean  Street  when  Looney  was 
sent  us  a  deputation  to  the  Chartists.  He 
was  a  member.  He  was  convicted  last 
session.  I  was  present  at  his  speech 
which  they  call  seditions.  I  did  not  go  to 
the  police  and  tell  them  sedition.^  speeches 
were  being  made.  I  did  not  consider  my- 
self a  judge  oK  a  seditious  speech.  I  never 
heard  of  Looney  goina:  from  the  Datns 
Club  to  the  Chartist's  Hall,  Lambeth.  He 
did  not  belong  to  Dean  Street.  I  never 
bought  arms  in  my  life.  I  raffled  a  mus- 
ket a  month  or  six  weeks  ago.  Makoney 
won  it.  My  brother  gave  it  me.  He  said  it 
was  uselcds  to  him,  and  I  could  raffle  it  if 
I  thought  proper.  He  is  a  tailor,  and  lives 
at  37,  Lark  Street,  Manchester  Square.  I 
raffled  it  to  get  rid  of  it.  It  was  quite 
useless  to  roe.  Twenty-eight  people  put 
their  names  down.  That  would  be  28^. 
They  were  not  Confederates.  I  do  not 
believe  Mahoney  is  a  member  of  the  Davis 
Club.  He  was  not  a  member  of  any  club 
that  I  am  aware  of.  I  know  nothing  of 
the  Felon  Club,  or  where  it  held  its  meet- 
ings. 

WiUiam  Le  Plaisterer — Examined  by 

Kenealy, 
I  am  a  watchmaker,  of  Chancery  Lane. 
I  have  known  Dowling  about  eleven 
months.  I  have  never  heard  him  express 
any  seditious  or  disloyal  language.  I  have 
seen  him  six  or  eight  times. 

Reply. 
The    Attorney  -  General    in    reply :    If 
there    be  any  in  this  court,  and  there 
must  be  many,  who  are  unacquainted  with 
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the  counsel  for  the  prisoner,  they  might 
reasonably  expect  that  I  should  oommence 
my  address  to  you  upon  this  occasion  by 
aiivertio^  to  the  strong  and  personal 
observations  he  made  against  me  at  the 
commencement  of  his  long  address,  but 
as  I  was  prepared — before  I  undertook  what 
I  can  assure  you  is  to  me  no  pleasing 
duty,  the  duty  of  prosecuting  parties  who 
have  been  guilty  of  a  yiolation  of  the 
public  peace — for  attacks  of  this  descrip- 
tion from  some  persons  who  might  be 
concerned  for  the  defence ;  and,  as  I  know 
]  can  safely  trust  the  defence  of  my  con- 
duct and  character  to  tiiose  gentlemen  of 
the  bar  who  surround  me,  and  to  the 
public  who  having  marked  my  public  life 
can  appreciate  it,  I  must  be  forgiven  for 
not  observing  upon  the  personal  and 
coarse  expi'essions  which  have  been  ad- 
dressed to  me  upon  this  occasion.  If  I 
had  any  feelings  of  vindictiveness  or  anger 
upon  this  occasion,  even  against  the 
counsel  for  the  prisoner,  I  must  be  for- 
given for  saying  that  those  who  have  had 
the  slightest  experience  of  defences  in 
courts  of  law,  or  in  the  conduce  of  thd 
most  ordinary  proceedings,  must  be  per- 
fectly satisfied  that  I  (who  having  had 
Borne  experience  ought  to  be  a  fit  judge  in 
these  matters)  have  had  the  most  ample 
revenge  in  the  minds  of  all  those  who 
have  listened  to  the  long  address  of  the 
counsel  for  the  prisoner. 

IThe  Aitomey  Qeneral  proceeded  to  reply 
to  various  topics  urged  in  the  speech  fur 
the  defence.  He  denied  having  spoke  of 
the  prisoner  as  a  felon.  The  prisoner 
was  put  on  trial  first  by  his  counsers 
desire.  The  charges  against  the  Grovern- 
ment  were  unfounded.  In  framing  the  army 
and  navy  estimates  in  November,  it  could 
not  have  foreseen  what  was  coming  in  the 
following  year.  The  recourse  to  13  Cha.  2. 
c.  5.  to  preserve  the  peade  had  obtained 
the  approbation  of  all  good  citizens,  as  was 
shown  by  the  number  who  came  forward 
an  special  constables  in  April.  It  was 
absurd  to  speak  of  this  force  assembled 
for  the  preservation  of  peace  and  property 
as  an  agression  against  the  liberties  of  the 
people.  It  was  not  true  that  the  prisoner 
could  have  been  prosecuted  for  riot  or  un- 
lawful assembly.  There  was  no  evidence 
of  either.  He  was  guilty  of  felony  or  he  is 
innocent.  To  constitute  the  crime  of 
levying  war,  it  is  not  necessary  to  have 
military  array  or  numbera.  There  must 
be  a  rising,  and  it  must  not  be  directed 
to  a  private  object.] 

But  if  it  is  directed  against  a  public 
object,  or  against  any  object  of  State, 
though  it  be  a  single  object,  that  is  levy- 
ing of  war.  When  the  learned  gentleman 
lays  emphasis  upon  the  word  '*  all,"  he 
must  have  deceived  himself ^    He  says,  to 


murder  a  policeman  is  not  treason  or 
levying  war,  to  burn  St.  Giles'  would  not 
be  treason,  because  he  runs  his  head  upon 
the  word  "all,"  which  is  used  in  contra- 
distinction to  one.  We  cannot  be  sur- 
prised at  the  ignorance  of  the  people, 
if  these  are  the  opinions  of  their  leaders. 

Kenealy:  1  must  protest  against  this. 
I  am  not  a  leader  of  this  man. 

Attorney- OeTieral :  1  did  not  sav  you 
were.  I  say  if  the  leaders  are  so  advised, 
see  what  can  happen.  They  can  burn 
Limerick,  that  is  no  treason ;  go  on,  and 
burn  Cork,  that  is  no  treason;  burn 
Waterford,  and  any  place,  that  is  not  trea- 
son. You  may  kill  the  whole  metro- 
politan polict^,  that  is  no  treason,  because 
you  have  left  London.  You  may  hit  them, 
kill  them,  that  is  no  treason;  because 
you  must  go.  to  the  rural  police.  You 
must  kill  "all,"  says  the  learned  counsel, 
to  constitute  treason.  If  this  be  the  sort 
of  doctrine  to  bci  promulgated,  we  shall 
certainly  be  in  some  danger.  But,  happily, 
as  my  lord  said,  this  is  not  the  rule.  The 
rule  is  simply  and  plainly  this:  if  per- 
sons actually  rise  up  in  insurrection  in 
numbers,  with  violence  and  force,  armed, 
to  do  a  private  injury,  that  is  a  trespass  ; 
if  they  rise  up  armed  and  with  violence, 
to  do  a  public  injury,  or  to  assert  a  right 
against  an  act  of  State,  that  is  treason. 

The  prisoner  is  not  charged  with  beinj^ 
a  Chartist.  He  and  his  counsel  are  Confe- 
derates and  say  they  despise  the  Chartists. 

Prisoner:  No. 

Attorney-General:  But  the  Confederates 
cunningly  made  use  of  the  Chartists  for 
their'own  purposes.  At  the  meeting  of  the 
Confefderate  Club  Mr.  KenecUy  moved  a 
resolutipu  disclaiming  all  connection  with 
pikes.  Chartists,  and  physical  force  men, 
and  then  the  prisoner  moved  that  that  dis- 
claimer of  force  should  be  adjourned  to  the 
day  of  judgment.  Now  that,  you  see,  pretty 
well  shows  what  is  the  conduct  or  feeling 
of  Mr.  Bowling^  and  it  shows,  as  the  learned 
counsel  said,  that  he  himself  (Kenealy)  was 
not  ashamed  of  the  resolution,  a  very  pro- 
per one.  But  when  he  made  those  violent 
observations  as  to  Powell^  and  said  if  he 
was  an  honest  man,  he  would  have  de- 
nounced these  people,  I  ask  Mr.  Keneah/^ 
why  did  he  not  go  to  the  police  and 
denounce  Dowlinglov  moving  this  resolu- 
tion.   Remember,  I  ask  that. 

Kenealy :  I  do  not  know  whether  this 
is  quite  regular,  that  I  should  be  person- 
ally referred  to.  I  have  not  referred  to 
the  Attorney -Qeneral  in  his  proceedings  at 
Horsham.  I  appear  here  to  do  my  duty 
as  an  advocate.  I  have  not  referred  to 
the  Attorney- QeneroTs  practices,  corrupt 
as  they  are  said  to  have  been. 

Erlb,  J^  :  Do  allow  me  to  press  upon 
your  mind,  and  I  trust  upon  alf  advoeatesi 
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especially  those  who  desire  that  there 
shoald  be  freedom  of  speech  at  the  bar, 
the  extreme  impropriety  of  travelling  out 
of  the  qnestion  before  the  Court,  and  in- 
dulging in  persoual  abu»e. 

Keneahf :  That  is  what  I  protest  against, 
my  lord. 

Erlb,  J. :  I  was  sorry  to  observe  that 
your  speech  was  very  remarkable  for  it ; 
the  very  objection  that  you  made  to  him, 
the  last  two  or  three  words  that  dropped 
from  your  lips  were  in  the  nature  of  an 
insult  to  the  Attomey-Oenercd, 

Kmiealy:  When  the  Attorney- OeneraL 
said  yesterday  that  he  blushed  that  any 
gentleman  of  his  profession  should  move 
a  moral  force  resolution  of  that  kind,  your 
lordship  did  not  call  him  to  order. (a) 

Eble,  J. :  I  am  not  quite  aware  of  that. 

Attorney- General :  I  did  not  say  any- 
thing like  it.  I  said  X  blushed  to  state 
that  a  gentleman  of  the  bar  was  there 
and  moved  the  resolution  ;  and  when  the 
learned  counsel  makes  an  attack  upon 
Powell  for  not  making  that  knovtrn,  I  am 
not  making  personal  observations — it  is 
evidence  in  the  case— I  ask  how  can  you 
act  upon  the  assertion  that  the  man  is  not 
to  be  believed  upon  his  oath,  because  he 
did  not  gu  to  the  police  P  And  yet  this 
gentleman  did  not  go  to  the  police  under- 
similar  circumstances.  As  to  any  other 
observations  the  learned  counsel  makes,  I 
can  say  that  1  have  no  objection  to  them. 

Ton  have,  therefore,  a  general  know- 
ledge throughout  the  body,  that  the 
rising  was  to  take  place  on  the  16th,  but 
that  is  not  all.  I  am  now  about  direct 
evidence  of  the  fact.  You  find  meet- 
ings were  to  take  place  at  four  places. 
Clerkenwell,  Broadway,  Seven  Dials,  and 
the  Tower  Hamlets.  An  unusual  number 
of  strangers  were  found  there.  You  have 
a  man  taken  in  arms  going  there,  or  re- 
turning' from  it,  at  one  o'clock.  In 
Clerkenwell  Churchyard  you  have  up- 
wards  of  200  ball  cartridges  found,  that 
very  night. 

Now,  that  is  like  a  general  rising.  The 
charge  is  this,  that  people  were  to  fire 
the  places,  that  picked  men  were  to  be 
selected,  that  meetings  were  to  take  place 
at  four  places.  Information  is  given,  the 
men  are  found  there ;  Bitchie  is  found 
with  eleven  men,  he  being  a  leader, 
Gumey  being  there  with  combustible 
balls.  And  on  BUchie's  premises  are 
found  a  very  large  quantity  of  ammuni- 
tion and  ofl'ensive  weapons.  At  the 
"Angel,"  in  Webber  Street,  are  found 
thirteen  men,  all  of  them  armed.  The 
learned  co*msel  said  that  it  did  not 
appear  that  Powell  had  not  put  some  of 
those  pikes    amongst    them.      It  would 

(a)  StMj  abovei  p.  891. 


have  been  rather  a  difficult  thing  for 
Powell  to  put  a  dagcrer  between  a  man's 
breast  and  his  waistcoat.  Why  were 
those  men  there?  I  am  now  upon  the 
general  rising.  Why  were  they  there, 
but  in  pursuance  of  the  ooncert  for  a 
general  rising  P  PoweU  swears  that  there 
was  to  be  a  general  risirg,  and  there  is 
the  strongest  possible  evidence  that  ycu 
can  have  of  the  fact. 

If  you  believe  Powell,  or  a  portion  of 
PowelVa  testimony,  what  does  he  provr  ? 
The  charge  is  not  levying  war.  The 
charge  is  agreeing  or  intending  to  levy 
war,  to  rise  in  tumult,  in  arms,  to  compel 
the  Oovernment  to  change  its  measures — 
whether  you  believe  they  could  succeed 
is  perfectly  unimportant— or  endeavour 
by  armed  force  to  ieaA  to  a  repeal  of  the 
union.  What  were  those  meetings  for? 
Whether,  on  the  20th,  they  said  that  they 
would  destroy  the  Queen's  power,  have  a 
He  public,  and  erect  barricades,  or  they 
did  not  »ay  it,  is  perfectly  unimportant. 
Men  are  not  bound  to  declare  their  in- 
tentions and  what  they  are  going  to  do. 
A  man  must  be  judged  by  what  he  does. 
Can  anybody  living  doubt  that,  if  they 
had  not  been  prevented,  there  would  have 
been  a  rising,  and  that;  those  assembled 
at  the  **  Orange  Tree  "  would  have  been 
enough  to  fire  the  places  mentioned  in 
evidence.  And,  if  so,  that  is  an  ovi^i-t 
act  amply  sufficient  to  support  this  charge, 
provided  you  think  they  agreed  for  that 
purpose. 

Summing  Up. 

Eble,  J.:  Gentlemen,  the  first  count  of 
the  indictment  charges  that  the  prisoner  at 
the  bar,  William  Bowling,  together  with 
several  other  persons  named  in  the  indict- 
ment, did  compass,  imagine,  invent,  devise 
and  intend  to  levy  war  against  our  lady 
the  Queen  within  that  part  of  Great 
Hritain  called  England,  in  order  by  force 
and  constraint  to  compel  her  to  change 
her  measures  and  counsels.  The  second 
part  of  the  count  consists  of  what  are 
called  overt  acts,  that  is  to  say,  acte  done 
by  the  prisoner  at  the  bar,  or  persons  in 
concert  with  him,  to  carry  out  the  crimi- 
nal intention  before  alleged.  The  law  re- 
quires for  this  offence,  that  the  jury 
should  be  satisfied,  that  the  criminal  in- 
tention charged  existed,  and  that  tl  e 
overt  acts  specified  in  the  indictment, 
showing  that  intention  are  proved  to 
them. 

Gentlemen,  levying  war  has  been  the 
language  used  in  respect  of  this  species 
of  crime  for  a  great  many  years,  and 
the  meaning  of  these  words  is  perfectly 
well  under»tood  by  persons  conversant 
with  the  laws  of  this  country,  although 
rather  dififerent  from  that  which,  in  corn- 
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mon  parlance,  they  wonid  be  understood 
to  bear.  War  may  be  levied,  in  tbe 
understanding  of  the  ]aw,  in  a  variety  of 
-ways,  several  of  which  have  been  alluded 
to ;  but  for  the  purpose  of  this  indictment, 
I  state  to  you,  gentlemen,  that  if  you  are 
satisfied  that  the  prisoner  at  the  bar,  had 
the  intention  that  numbers  should  assem- 
ble in  arms,  prepared  to  resist  opposers, 
and  intending  to  prevent  the  Govern- 
ment from  the  free  exercise  of  its  lawful 
powers — any  of  its  lawful  powers — the 
prisoner  at  the  bar  intended  to  levy  war 
within  the  meaning  of  this  indictment. 

Gentlemen,  it  is  not  necessary  that  you 
should  be  satis  Bed  that  the  numbers  who 
are  so  to  assemble,  prepared  to  resist  by 
force  opposers,  should  be  in  any  military 
array,  or  with  any  military  discipline,  or 
with  military  arms,  or  with  military  ban- 
ners, that  is  not  requisite.  It  is  apparent 
to  common  experience  that  an  undisoi- 
plined  multitude,  with  the  arms  which 
they  may  furnish  themselves  with  at  the 
moment,  may  be  capable  of  producing 
very  formida*>le  resistance,  and  a  very 
formidable  contest.  I  would  also  state 
to  you,  gentlemen,  that  it  is  not  necessary 
to  establish  the  intention  to  levy  war  in 
this  sense— that  the  parties  should  have 
come  to  an  actual  conflict.  You  will 
observe  that  the  crime  is  charged  to 
**lie  in  intention."  The  object  of  the 
law  is  to  prevent  the  intention,  producing 
such  dangerous  consequences  as  these, 
from  being  carried  into  execution,  and 
the  crime  may  be  perfectly  complete, 
although  no  actual  conflict  should  have 
taken  place.  With  respect  to  the  distinc- 
tion between  numbers  assembled,  in  the 
manner  that  I  have  described,  who  are 
sometimes  liable  upon  the  charge  of  riot ; 
and  numbers  assembled  in  the  manner 
that  I  have  described,  who  are  liable  to 
the  charge  of  levying  war,  one  distinction 
between  these  two  ofi'ences,  is  in  the 
natuic  of  the  object  for  which  they  are 
assembled.  If  the  parties  assembled 
together  for  a  particular  or  private  pur- 
pose, that  is  to  say,  from  animosity  against 
one  individual  or  dislike  of  one  particular 
building,  the  persons  who  do  assemble  in 
those  numbei*s,  would  be  chargeable  as  a 
riotous  assembly.  But  if  the  object  of  the 
assembly  be  of  a  public  nature,  the  same 
party  of  men,  with  the  same  arms,  would 
be  liable  upon  the  charge  of  levying  war 
against  the  Crown.  No  object  can  be  of 
a  more  public  nature  than  the  intention 
to  residt  the  Government,  and  the  in- 
tention  to  put  constraint  upon  the  Govern- 
ment of  the  country,  so  as  to  compel  the 
Government  to  alter  its  measures. 

Kow,  that  being  the  law  with  respect 
to  levying  war,  I  should  state  to  you 
that  it  must  be    levying  war   in   order 


to  pub  constraint  upon  the  Gt>veru- 
ment,  and  to  compel  the  Government 
to  change  its  measures.  If  the  in- 
tention was  by  force  to  interfere  with 
the  free  action  of  the  Government  in  any 
way,  that  purpose  should  be  proved.  If  the 
object  was,  for  instance,  by  intimidation 
to  compel  the  Government  to  grant  the 
People's  Charter,  or  the  repeal  of  the 
statute  for  the  union  of  this  country 
with  Ireland,  or  if  the  object  was  to 
interfere  in  the  smallest  deg^ree  with 
the  disposition  of  the  military,  the  posts 
where  the  military  should  be  stationed, 
or  if  the  intention  was,  say,  by  intimida- 
tion to  paralyze  the  efibrts  of  the  Govern- 
ment and  embarrass  it  in  its  actions,  the 
purpose  by  force  and  constraint  compel- 
ling the  Government  to  alter  its  measures 
would  be  established.  And  ic  appears  to 
me  that,  if  the  intention  is  made  out  to 
assemble  armed  numbers  in  the  manner 
that  I  have  described,  and  which,  for  short- 
ness, I  will  call  to  make  an  insurrection — 
if  the  intention  to  make  an  insurrection  of 
armed  men  in  the  metropolis  is  established 
to  your  satisfaction,  it  seems  to  me  almost 
to  follow,  that  the  purpose  must  have 
been  to  put  constraint  upon  the  Govern- 
ment, because  it  would  be  obvious  upon  a 
moment's  reflection,  that  if  armed  bodies 
intending  to  resist  the  Government  were 
established  in  this  metropolis,  the  actions 
of  the  Government  might  be  very  much 
constrained  indeed  by  reason  of  those 
persons.  By  an  intention  to  make  an 
insurrection  against  the  Government,  and 
by  making  an  insurrection  against  the 
Government,  I  mean  that  description  of 
nnnlbel-s  assembled  that  I  have  just  de- 
scribed. Had  the  prisoner  at  the  bar  an 
intention  so  to  make  an  insurrection 
against  the  Government  P  The  first  part  of 
the  charge  is  the  criminal  intention,  and 
the  law  requires  that  that  intention  should 
be  acted  upon  by  some  overt  act.  The 
law  tequires  that  the  overt  acts  relied 
upon  should  be  utated  on  the  indictment, 
and  proved.  The  prosecutor  is  at  liberty 
to  state  as  many  overt  acts  as  he  can  esta- 
blish, or  offer  evidence  in  support  of,  but 
he  is  not  bound  to  prove  all  the  overt  acts 
that  he  states.  Nay,  if  he  establishes  one 
of  the  overt  acts  charged,  and  that  overt 
act  leads  the  jury  to  the  conclusion  that  the 
prisoner  had  the  criminal  intention  which 
that  overt  act  is  alleged  to  indicate,  the 
case  for  the  prosecution  would  be  made 
out. 

With  respect  to  these  overt  acts,  there 
is  another  rule  of  law  which  is  perfectly 
familiar.  Where  two  or  more  persons 
engage  in  the  pursuit  of  a  common 
criminal  purpose,  after  the  jury  have 
been  satisfied  that  they  had  combined 
for  that  common  criminal  purpose,  the 
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act  of  either  one  of  them  in  pursuit  of 
their  common  criminal  purpose  is  in 
law  the  act  of  both.  And  so,  if  it  is 
proved  that  the  prisoner  at  the  bar  con- 
spired with  other  persons  for  the  pur- 
;po8e  of  making  an  insurrection,  then, 
after  that  conspiring  is  established,  the 
act  of  any  one  of  his  co-conspirators  in 
pursuit  of  that  common  purpose  is,  in  the 

§re  of  the  law,  the  act  of  the  prisoner, 
ut  it  must  be  firdt  established  that  the 
prisoner  at  the  bar  has  conspired  with 
the  person  whose  acts  as  co-conspirator 
are  to  be  prayed  in  aid  against  him, 
as  in  justice  it  should  be.  In  respect 
of  political  outbreaks  it  often  happens 
that  the  prime  instigator  may  find  the 
money,  may  stimulate  the  parties  to 
be  ready,  may  bring  them  to  the  time 
when  the  yiolence  is  to  take  place, 
and  he  himself  may  withdraw  when  the 
contest  occurs.  And  yet,  if  the  jury  were 
satis6ed  that  he  bad  combined  with  those 
men  that  were  engaged  in  the  yiolence, 
and  that  he  was  the  party  who  really  was 
co-operating  with  them,  nobody  would 
hesitate  in  saying  that  the  acts  of  those 
engaged  in  the  actual  yiolence  were  in 
reality  the  acts  of  that  co-conspirator  who 
had  kept  in  the  background. 

(Gentlemen,  the  indictment  contains  a 
second  coant  charging  him  with  a  differ- 
ent criminal  intention,  but  alleging  the 
same  oyert  acts  in  proof  thereof.  The 
second  count  charges — 
"that  the  prisoners  with  others  intended  to 
deprive  and  depose  our  Sovereign  Ladj  the 
Qaeen  from  the  style  or  the  Royal  name  of 
thb  Imperial  Crown  of  the  United  Kingdom  of 
Great  Britain  and  Ireland." 

Gentlemen,  in  reepect  to  that  charge 
also,  to  the  mind  of  a  lawyer,  these  words 
would  be  satisfied  by  criminal  acts  such 
as  in  common  parlance  woald  not  be  so 
understood ;  but  I  do  not  intend  to  draw 
your  attention  to  those  acts,  those  inter* 
ferenres  with  the  royal  prero^tiye  which 
haye  been  construed  to  be  in  effect  an 
intention  to  depose  the  Queen,  because 
it  appears  to  me  that  the  eyidence  does 
not  raise  any  such  point  of  law  worthy 
of  your  consideration.  But,  gentlemen, 
if  upon  this  eyidence  you  are  satisfied 
that  the  prisoner  and  those  co-operating 
with  him  intended  to  subvert  the  mon- 
archical constitution  of  the  British  Empire 
and  substitute  some  other  form  of  Goyern- 
ment  therein  by  force,  there  can  be  no 
doubt  that  they  would  have  had  the  in- 
tention to  depose  the  Queen,  and  it  would 
probably  amount  to  actually  deposing  the 
Queen.  Also,  if  they  intended  by  force 
to  separate  Ireland  from  the  Grown  of 
England,  that  intention  would  amount 
to  a  deposing  of  the  Queen  *'  from  the 
style  or  the  Boyal  name  of  the  Imperial 


Crown  of  the  United  Kingdom  of  Great 
Britain  and  Ireland."  Taking  away  the 
royal  authority  oyer  Ireland  would  be, 
within  the  meaning  of  this  indictment, 
a  deposing  of  the  Queen  from  that  power. 
The  only  other  obseryation  I  intend  to 
make  with  respect  to  that,  is  this,  if  you 
find  that  several  persons  have  engaged  to- 
gether for  resistance  to,  or  an  attack  upon, 
the  Government,  and  you  find  that  some 
of  them  are  desirous  of  overthrowing  the 
British  Constitution  and  establishing  a 
republic  in  the  British  Empire,  and  ycu 
find  that  others  of  them  are  totally  in- 
different to  what  may  happen  in  the 
island  of  Great  Britain,  and  are  only 
anxious  in  respect  of  Ireland,  and  are 
desirous  that  Ireland  sliould  be  severed 
from  the  British  Empire;  I  say  that,  if 
those  parties  co-operate  together,  in- 
tending to  offer  lawless  resistance  to 
the  Crown,  and  each  of  them  commu- 
nicates hig  purpose  to  the  other,  and 
they  agree  together  to  co-operate  to  carry 
out  the  two  purposos,  in  my  opinion  then 
both  the  parties  would  have  adopted  both 
the  purposes.  And,  if  it  should  appear 
upon  this  evidence  that  some  of  the 
parties  who  were  acting  with  the  prisoner 
nad  an  intention  only  directed  to  Ji^ngland, 
whereas  the  prisoner  might  have  his  in- 
tention only  directed  to  Ireland,  still  if 
they  had  mutually  communicated  their 
intentions  to  each  other  and  agreed  so 
to  act  as  to  effect  both  the  intentions, 
undoubtedly  it  appears  to  me  that  would 
be  good  evidence  upon  which  you  would 
infer  that  each  of  them  had  both  of  the 
intentions  so  to  act. 

[The  learned  judge  proceeded  to  read 
and  comment  on  the  evidence,  and  drew 
attention  to  the  confirmation  of  PowMt 
evidence  by  the  other  witnesses.] 

Gentlemen,  you  will  bear  in  mind  the 
overt  acts  are  meeting  to  consult,  and 
preparing  arms,  and  the  designing  to 
destroy  the  town  and  police  and  soldiers 
by  a  Confederated  Club,  and  FoweU  states 
the  whole  of  these  acts.  He  states  them 
in  a  series  of  meetings  from  the  20th  of 
July  down  to  the  16th  of  August.  He 
states  them  with  minute  particular] try. 
He  states  them  in  respect  of  the  places 
where  the  parties  met,  and  in  respect  of 
the  persons  who  were  present,  and  so 
gives  abundant  modes  of  contradiction 
in  case  his  statement  was  a  false  one. 
His  btatement  was  known  to  the  prisoner 
a  considerable  time  ago,  when  he  was 
brought  up  to  be  committed  ;  and  there- 
fore it  is  a  statement  that  does  not 
come  now  against  him  by  surprise.  It 
is  for  you  to  look  and  see  whether  there 
is  any  serious  drawback  to  the  credit  of 
To  well.  If  the  only  deception  he  practised 
was  making  those  engaged  in  traitorous 
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designs  suppose  that  he  was  participating 
in  their  treachery,  for  the  purpose  of  pre- 
Tenting  those  traitorous  designs  being 
carried  into  execution,  it  is  for  you  to 
judge  if  that  makes  a  subtraction  from 
his  credibility,  and  to  see  to  what  extent 
he  is  corroborated  in  minute  particu- 
lars. You  will  make  a  memorandum 
as  to  that  important  meeting  at  the 
"Black  Jack"  on  the  20th  of  July, 
which  the  landlord  corroborated,  and  as  to 
L<icy  being  sent  on  his  mission  on  the  4th 
of  August,  and  the  evidence  of  the  Chartist 
stating  that  Pedley  was  to  make  an  an- 
nouncement on  the  15th  that  he  had  re- 
turned, and  PoweWa  statement  that  a  boy 
had  spoken  to  L<icy  about  a  policeman 
watchmg  him,  which  the  policeman  corro- 
borates. You  will  besides  see  whether  he 
is  not  clearly  confirtned  also  by  independent 
eridence,  there  being  the  three  members  of 
the  Chartist  Society,  one  from  Doan  Street 
as  to  Cuffey,  one  from  Praed  Street  as  to 
MuUiru,  and  one  from  Webber  Street, 
Blackfriars,  all  stating  that  orders  were 
issued  by  the  committee  to  prepare  arms 
for  an  outbreak  on  Augnst  loth.  You  will 
find  that  in  Webber  Street  14  persons 
were  actually  found  armed  in  the  strange 
manner  described,  and  in  Orange  Street 
11  persons  at  the  "  Orange  Tree,"  Biiohie 
being  president,  with  a  handkerchief  of 
combustible  balls  under  the  seat',  and  hie 
coat  and  hat  smelling  strong  of  turpentine ; 
and  remember  Powell  saying  that  Ritchie 
was  to  superintend  the  parties  that  were  to 
fire  the  town  in  different  places.  You  will 
also  take  under  your  notice  the  statement 
of  the  policemen,  and  the  partial  asuem- 
bling  of  the  Chartists  in  the  diB'erent 
localities,  those  who  met  about  8  or  9 
o'clock  in  Praed  Street  and  Shouldham 
Street,  those  who  met  about  the  same 
time  at  Cartwrighi'8,  and  those  who  met 
in  numbers  from  50  to  150  at  the  Seven 
Dials.  These  facts  tally  with  the  story  of 
PotoeU,  that  there  was  to  be  an  outbreak, 
an  insurrection  on  this  night;  and  vou 
are  to  say  whether  it  could  be  other  than 
an  insurrection  against  the  Government, 
looking  to  the  numbers  that  were  to  be 
connemed  and  the  sort  of  arms  with  which 
they  assembled  together.  Again,  the 
motion  of  Mr.  Kenedlyt  that  the  parties 
interested  in  Ireland  should  disclaim  all 
connection  with  pikes  or  gans,  or  other 
matters  in  the  way  of  phj^sical  force,  which 
was  resisted  and  dealt  with  in  that  remark- 
able manner  by  the  prisoner,  being  ad- 
journed to  the  day  of  judgment — that 
motion  of  the  prisoner  being  recorded  in 
his  own  hand — ^you  will  see  whether  it  is 
not  consistent  with  his  character  and  was 
not  understood  that  they  meant  to  en- 
force their  opinions  with  pike  and  g^n,  and 


that  they  meant  to  resort  to  such  crimes  as 
murder,  and  also  to  burning,  in  case  their 
opinion  did  not  prevail,  and  whether 
what  is  establiahed  against  the  prisoner 
makes  it  not  improbable  that  such  designs 
could  be  conceived  by  him.  There  is 
then  a  letter  found  upon  the  prisoner, 
stating  that  his  neck  was  in  danger, 
and  tJbat  he  was  prepared  to  abide  by 
the  consequences,  and  that  very  remark- 
able confirmation  that  PoweU  had  been  in 
the  confidence  of  the  Chartists  and  had  at 
least  knowledge,  because  he  says — 
"  I  forgot  to  add  that  we  were  betrayed  by  a 
Chartist  of  the  name  of  Johnson,  whose  real 
name  is  Powell." 

That  confirmation  of  Powell's  story  yon 
heard,  and  at  the  same  time  he  says  that 
his  neck  was  in  danger — ^that  you  have 
stated  in  that  letter  in  his  own  hand- 
writing, found  upon  his  person  on  tho 
20th  of  Auffust.  You  have  also  before 
you  his  replj  to  the  mag^trate  at  Bow 
Street)  relating  rather  to  the  motive 
which  had  guiaed  his  conduct,  as  I  un- 
derstand his  words,  than  any  denial  that 
his  conduct  had  been  such  as  the  wit- 
nesses have  imputed  to  him.  He  does 
not  say  that  their  statement  was  untrue, 
but  that  his  motive  was  as  an  Irish 
Nationalist  and  not  as  an  English 
factionist. 

All  that  the  learned  counsel  for  the 
prisoner  has  urged  about  the  conduct  of 
the  Q^overnment,  the  conduct  of  the 
Legislature,  and  the  conduct  of  the  police 
is  irrelevant*  The  imly  question  is,  has 
the  evidence  of  the  overt  acts  satisfied 
you  of  the  intention  to  make  an  insurrec- 
tion or  to  depose  the  Qaeen. 

Verdict.    Guilty  on  the  second  count. 

For  sentence  see  below,  p.  477. 

During  the  absence  of  the  jury  Kenealy 
stated  that  the  applications  as  to  reading 
over  the  jury  panel,  and  examining  jurors 
on  the  voir  dire  which  had  been  refused 
in  this  case  had  been  granted  in  the  next 
case  (see  below,  p.  4&T),  and  applied  that 
such  refusals  should  be  placed  on  the 
record. 

WiLLiAVS,  J.,  in  the  absence  of  Erlb,  J., 
stated  that  he  bad  not  understood  Kmedly 
to  apply  to  have  the  jury  panel  read  over  ; 
as  to  the  second  point,  instead  of  challeng- 
ing, the  learned  counsel  had  contended 
for  the  right  to  examine  a  iuryman  before 
he  was  sworn — a  totally  different  thing. 

Materials  made  use  of. — The  above 
report  is  abridged  from  Mr.  Gumey*9 
shorthand  notes  pi-eserved  at  the  Trea- 
sury. The  evidence  is  taken  from  the 
Sessions  Papers  of  the  Centrnl  Criminal 
Court.  The  report  in  3  Oox  C.C.  609  has, 
also,  been  referred  to« 
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THE  QUEEN  against  CUFFEY  and  OTHERS. 

William  CaFFEY,  Thomas  Fay,  and  Willla^m  Lacy  for  Treason 
Felony  at  the  Central  Criminal  Court,  before  Platt,  B.,  and 
Williams,  J.,  September  25,  1848,  and  the  following  days. 
(Reported  in  3  Cox  C.C.  617.) 

Indictment  and  evidence,  as  in  the  preceding  case. — Verdict,  "  Guilty.'* 
Ruled  by  Pultt,  B.,  and  Wiixiams,  J. — 

1 .  Time  for  chctllenffiug^  Heading  over  Panel — Chailenge  for  favour—  Examinatitm  of  Jmrar. 

No  challenge  can  be  made  until  a  full  jury  has  appeared  in  the  box. 

The  panel  may  be  read  over,  by  leave  of  the  Court,  before  the  jury  are  sworn. 

On  a^  challenge  to  the  favour,  that  the  juror  did  not  stand  indifferent,  triers  having  been 
appointed — Held,  that  the  juror  could  not  be  asked  if  he  had  been  a  Special  CoostabW 
during  the  recent  disturbances,  but  might  be  asked  if  he  had  expressed  any  opinion 
as  to  Ule  result  of  the  trial. 

2.  Evidence. —  Treason  Felony ^  where  overt  act  conspiracy. {a) 

On  an  indictment  under  11  8&  12  Vict.  c.  12.  for  feloniously  compassing,  &c.,  where  the 
ovi'rt  act  charged  was  conspiracy — Held,  that,  as  in  othor  cases  of  conspiracy,  it  was 
competent  to  go  into  general  evidence  of  the  nature  of  the  conspiracy  before  showing 
that  the  defendants  were  parties  to  it,  in  order  to  prove  the  con^iracy ;  and  then  to 
implicate  the  derendants  by  the  part  they  took  subsequently. 

Evidence  having  been  given  that,  in  pursuance  of  the  conspiracy,  bodies  of  armed  men 
were  to  assemble  on  a  certain  night  in  different  parts  of  London,  evidence  that  a  body 
of  armed  men  assembled  on  the  night  in  question  held  admissible,  without  showing 
otherwise  that  they  were  connected  with  the  conspiracy. 

(a)  See  Beg.  v.  Mukahy,  L.  R.  3.  H.  L.  306. 


The  jury  having  fetired  in  the  last  case, 
William  Cuffey^  Thomas  Fay,  William 
Lacy,  and  George  B.  Mullins  were  brought 
up,  and  pleaded  **  Not  Guilty"  to  an  in- 
dictment in  the  same  terms  us  in  Bowling* s 
case. 

Cvffey :  I  demand  a  fair  trial  by  a  jury  of 
my  pceiB  in  accordance  with  Magna 
Carta. 

Counsel  for  the  Crown :  The  Attorney- 
General  {Jervis)f{a)  Welsby,  Bodkin,  and 
Clerk. 

Counsel  for  the  prisonen :  Huddleston,{h) 
Ballantine,  and  Metcalfe  for  Cuffey  and 
Lacy  ;  Parry  for  Fay. 

The  prisoner  Mulb'ns  was  put  back. 

The  Clerk  of  Arraigns  proceeded  to  read 
names  from  the  jury  panel  in  order  to 
form  a  jury. 

The  name  of  Charles  Brooks,  druggist, 
haying  been  called, 

BaUantine  appled  that  he  should  be 
sworn  on  the  voir  dire  without  a  cause  of 
challenge  being  first  stated,  as  required 
by  Eele,  J.,  iu  the  preceding  case,  and 
cited  Co.  Lit.  1686— 

*'  If  the  cause  of  challenge  touch  the  dis- 
honour or  discredit  of  the  jurur,  he  shall  not  be 
examined  upon  his  oath,  but  in  other  cases  he 
shall  be  examined  upon  his  oath  to  inform  the 
triers." 

(a)  Afterwards  Chief  Justice  of  C.  P. 
^6)  „  a  Baron  of  the  Exchequer. 


No  reflection  is  now  intended  on.  the 
honour  or  credit  of  the  jm  or. 

Huddleston  and  Metcalfe  for  Cuffey: 
This  is  a  challenge  on  the  ground  of 
favour.     Chitty  says,  1  Cr.  L.  550— 

"  They  may  also  examine  the  juryman 
chsllenged  upon  his  voir  dire  ventaiem  dieerc  as 
to  the  leaning  of  his  own  aticctions  and  the 
sufficiency  of  his  own  estate." 

Hargrave  also  says,  Co.  Lit.  1586 — 
"  As  a  witness  is  sworn  on  a  voir  dire  to  try 
an  objection  as  to  his  competency  to  give  evi- 
dence, so  a  juror  may  be  sworn  in  like  manner 
to  try  the  cause  of  challenge." 

He  refers  to  Franeia^s  case  (a)  and  Toum' 
ley*s  cd^30.{b)  In  the  latter  the  prisoner 
applied  to  have  the  panel  rend  over  once, 
which  was  granted,  and  then  asked  each 
juror,  as  he  was  called,  if  he  was  a  free- 
holder. 

Metcalfe:  Dickenson,  Quarter  SessionB 
p.  505,  says— 

"  As  to  the  chiiUenges  for  suspicion  of  favour, 
although  a  juror  has  not  given  apparent  marks 
of  partiality,  yet  there  may  be  sufficient  reason 
to  suirpect  he  may  be  more  favourable  to  one 
side  than  the  other,  and  this  is  reason  for  a 
challenge  to  the  favour." 

When  we  challenge  for  favour  we  are 
entitled  to  have  triers  appointed. 

(o)  15  St.  Tr.  897. 
(6)  Fost.  Or.  L.  7, 
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Ptvrry  for  Fay :  The  prisoner  is  entitled 
to  have  the  panel  read  over.  In  Bac. 
Aba*,  tit,  **  Jnrore"  F.,  it  is  said — 

•'In  capital  cases  the  sheriff  returns  the  panel 
of  the  jury,  who  being  called  atui  appearing , 
the  prisooers  are  told  hy  the  clerk  that  these 
good  men  now  called  and  appearing  are  to  pass 
upon  their  lives  and  deaths  ;  therefore^  if  they 
will  pass  any  of  them,  they  are  to  do  it  hefore 
they  are  sworn,  and  if  no  challenge  hinder, 
the  jury  are  commanded  to  look  oo  the  prisoners, 
and  then  severally  twelve  of  them,  neither  more 
nor  less,  are  sWom.*' 

Attorney- General :  The  practice  of  this 
Court  is  that  the  panel  is  always  called 
OTAr  at  the  beginning  of  the  Sessions,  and 
the  names  of  those  who  do  appear  al'e 
ticked  off.  Every  prisoner  who  chooses 
may  be  here  then.  The  jnrors  are  taken 
by  ballot. 

A  challenge  for  favonr  must  be  such 
as  to  satisfy  the  Court  in  point  of  form. 
so  that  the  prosecutor  m&y  demur  or 
connter-plead,  and  that  it  may  be  put 
npon  the  record. 

BaUanttTie :  The  reading  over  of  the 
panel  at  the  beginning  of  the  Sessions  in 
the  absence  of  the  prisoners  is  not  enough. 
Onr  challenge  is  for  favonr,  that  he  does 
not  stand  indifferent.  There  is  nothing 
to  his  discredit,  or  affecting  his  reputa- 
tion. It  arises  from  the  peculiarity  of  the 
times  and  circumstances  under  Which  the 
trial  takes  place. 

Platt,  B.  :  In  Res6  v.  Edmond8,(a) 
AhboU,  C.J.  says — 

"  It  is  an  established  rule  as  to  proceedings 
of  this  kind  that  no  challenge  either  to  the 
array  or  to  the  polls  can  be  taken,  until  a  fall 
jury  shall  have  appeared ;  and  if  twelve  of  those 
named  in  the  original  panel  do  not  appear,  a 
tales  mast  be  prayed,  and  the  appearance  of 
twelve  obtaiued  before  any  challenge  be  made." 

Therefore  until  you  have  got  twelve 
men  into  the  box,  the  objections  that  you 
are  seeking  to  make  cannot  be  made. 

The  (7/er%  o/^rraig'ns  then  called  twelve 
jurymen  from  the  panel,  and  on  their 
appearance  called  on  the  prisoners  to 
make  objection  in  the  usual  form. 

Huddieeton  again  applied  to  have  the 
jury  panel  read  over,  and  cited  2  Hawk, 
P.C.  o.  43.  8.  4— 

'*  before  any  juryman  is  brought  to  the  book,(5) 
the  prisoner,  by  leave  of  the  Court,  may  have 
the  whole  panel  once  called  over  in  his  hearing, 
that  he  may  take  notice  who  do,  and  who  do 
not  appear,  in  order  the  better  to  enable  him  to 
take  his  challenges." 

This  was  done  by  order  of  the  Court, 
the    AltoTTiey- General  not    opposing^    in 

(a)  4  B  &  Aid.  472. 

(6)  According  to  the  ancient  practice  an 
open  Bible  was  placed  in  court  to  which  the 
jurors  were  called  up  in  succtssion  to  be  sworn. 


Townley*8  case,(a)  and  also  in  Layer's 
ca8e,(6)  after  a  much  longer  debate  than 
the  matter  deserved. 

Platt,  B.  ;  I  do  not  understand  you  to 
oppose,  Mr.  Attorney,  except  on  the  ground 
of  precedent. 

Aiiomey General :  No,  my  lord,  not  if 
it  is  understood  to  be  by  consent. 

Platt,  B.  :  Be  it  so. 

The  panel  was  accordingly  read  over. 

Ballantine  having  stated  that  the  pri- 
soners intended  to  sever  in  their  chal- 
lenges, the  Attorney- General  said  he  would 
take  the  case  of  Cvffey  first. 

Ballantine  for  Ouffey  then  challenged 
John  Piehworih — 

"  for  that  the  said  J.  P.  does  not  stand  indifferent 
between  the  Crown  and  the  prisoner." 

The  Attorney-General  proposed  to  demur 
to  the  above  challenge  as  bad  in  law,  but 
afterwards  stated  that  he  preferred  to  join 
issue. 

Two  triers  were  then  sworn,  one  a 
juryman  previously  sworn  without  objec- 
tion, and  the  other  selected  by  the  learned 
judges. 

The  juror,  John  Fichworth,  of  6.  Gilbert 
Street,  Oxford  Street,  butcher,  was  then 
sworn  on  the  voir  dwe. 

BaUantiiis :  During  the  recent  disturb- 
ances, have  you  acted  as  a  special  con- 
stable ? 

The  Attomey-GeneraZ  objected  to  this 
question  as  being  one  totally  irrelevant. 

Ballantine :  This  question  is  allowable, 
for  it  does  not  touch  the  honour  or  credit 
of  the  witness. 

Platt,  B.  :  It  is  a  question  which  has 
nothing  whatever  to  do  with  the  issue,  and 
I  cannot  allow  it  to  be  put. 

Ballantine  {to  the  jwror) :  Have  you 
ever  expressed  any  opinion  as  to  the  guilt 
of  the  prisoners  P — No. 

Ballantine  withdrew  the  objection,  and 
the  tiiers  found  the  juror  was  indifferent. 

Ballantine  challenged  several  of  the 
other  jurors  for  favour ;  and  after  triers 
had  been  appointed,  asked  if  they  had 
expressed  any  opinion  as  to  the  result  of 
the  trial.  One  juror  answered  that  since 
he  had  been  in  Court  he  had  expressed 
his  opinion  that  the  prisoners  ought  to  he 
hung.  He  was  withdrawn.  In  the  other 
cases  the  triers  found  against  the  chal- 
lenges. 

A  full  jury  having  been  sworn,  Barry 
stated  that  the  prisoners  no  longer  wished 
to  sever  in  their  challenges. 

Aiiomey- General :  The  jury  have  been 
swoin  to  try  Cvffey. 

Platt,  B.  :  There  is  no  charge  to  them 
yet. 

The  jury  in  the  box  were  again  sworn. 


(a)  Fost.  Cr.  L.  7. 
(6)  16  St.  Tr.  93. 
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Cuffey  objected  tbat  the  jarore  were  not 
his  equals,  as  he  was  a  joarnejman 
mechanio. 

Platt,  B.  :  Very  well,  you  have  made 
your  objection. 

Ballantine :  Yon  must  leave  it  to  ns. 

The  Atiomey-Oevieral  having  addressed 
the  inry,  evidence  was  given  as  in  the  pre- 
ceding case,  that  the  prisoners,  from  July 
20th  to  August  16tb,  had  been  in  the  habit 
of  attending  meetings  where  plans  for 
securing  the  *'  Peoplcrs  Charter  '  and  the 
"  BepeS  of  the  Union  *'  were  suggested 
and  organised ;  tbat  the  prisoners  took  a 
prominent  part  at  soch  meetings ;  that 
large  bodies  of  men  were  formed  into 
societies,  with  class  leaders,  wardens, 
delpgates,  &o. ;  that  some  of  the  members 
of  such  societies  were  selected  and  or- 
ganized as  fighting-men,  others  were 
in*^tructed  in  erecting  barricades,  firing 
houses,  and  scattering  grenades  ;  that  an 
attempt  at  insnrrection  was  to  be  made  in 
the  night  of  the  16th  of  August ;  and  that 
on  that  night  a  great  number  of  the  con- 
spirators were  found  at  the  several  places 
of  meeting  previously  marked,  provided 
with  arms  and  combustible  materials. 

The  witness  PaweU  having  spoken  to 
various  meetings  between  July  28  and 
August  15  connecting  the  pHsoners  with 
the  conspiracy,  was  questioned  as  to  an 
earlier  meeting  on  July  20  at  the  '*  B1:ick 
Jack,"  at  which  none  of  the  prisoners 
were  present.  At  that  meeting  he  was 
asked  for  his  credentials,  and  produced  a 
leaf  of  a  book  which  had  been  given  him 
bj  a  man  named  Bezer.  In  giving  it  to 
him  Bezer  made  a  statement.  Payne,  the 
chairman  of  that  meeting,  compared  the 
leaf  with  a  book  which  he  had  iu  his  hand, 
and  upon  that  the  witness  was  admitted. 
Potoell  wftS  now  asked  what  Bezer  said  to 
him  when  he  gave  him  the  leaf,  and  ^ho 
what  took  place  at  the  meeting  at  the 
*'  Black  Jack." 

Ballantine:  It  has  not  been  shown  that 
the  prisoners  were  implicated  in  the  com- 
mon design  on  July  20th,  and  therefore 
they  are  not  answerable  for  the  conduct 
of  other  parties  at  that  date.  It  was  rilled 
in  the  last  case  that  the  statement  of 
Bezer  could  not  be  gone  into. 

Bodkin:  In  consequence  of  that  r tiling 
we  have  changed  the  order  of  the  evidence. 
Erie,  J.,  ruled  that  we  had  not  laid 
sufficient  foundation  for  the  question. 
We  have  now  shown  that  the  prisoners 
were  afterwards  connected  with  the  Con- 
spiracy. 

Platt,  B.  :  Ought  we  not  to  have  evi- 
dence that  these  three  parties  formed  a 
part  of  the  conspiracy  before  you  can 
make  the  evidence  of  any  one  evidence 
against  the  rest  P 

Attorney  General :  This  evidence  would 


at  least  be  admissible  to  show  how  this 
witness  became  a  member  of  the  society, 
but  I  shall  contend  that  it  is  admissible 
on  general  principles  against  these  de- 
fendants, as  proving  the  oonspiracy.  Both 
the  prisoners  and  Bezer  are  snown  to  have 
been  parties  to  the  conspiracy  at  a  later 
date. 

Ballantine:  This  is  not  a  charge  of  con- 
spiracy, but  of  felony.  If  these  defendanr  s 
were  indicted  for  a  larceny,  could  it  be  con- 
tended that  conversations  had,  long  before 
the  offence  was  committed,  with  persona 
alleged  to  be  implicated  in  the  transac- 
tion, would  be  admissible  against  them  P 

Parry  followed. 

Attorney  •  OeneraZ:  This  is  a  felony 
based  upon  a  conspiracy.  The  charge  is 
one  of  compassing  and  intending  to 
depose  the  Queen,  &c.,  and  of  declaring 
such  compassing,  Ac,  by  certain  overt 
acts;  here,  assembling,  conspiring,  &c. 
The  overt  acts  do  not  of  themselves  con- 
stitute the  offence,  they  are  only  evi- 
dence of  the  compassing.  If  several  per- 
sons conspired  to  commit  a  felony,  such 
as  larceny,  a  man  who  came  in  at  the 
eleventh  hour  and  joined  in  the  commis- 
sion of  the  offence  would  be  responsible 
for  what  they  had  previoQslj[  done,  for  he 
would  have  adopted  it  by  his  subsequent 
conduct.  In  conspiracy,  where  a  man  stops 
short  at  the  moment  of  commission,  you 
can  only  convict  him  by  showing  he  was 
a  party  to  maturing  the  plan. 

Platt,  B.  :  But  that  arises  from  the  rule 
that  in  misdemeanors  all  are  principals. 

Williams,  J. :  The  reason  why,  in  a 
conspiracy,  you  admit  evidence  of  the 
acts  and  observations  of  others  is,  that 
those  others  are  agents;  but  how  is  it 
the  act  of  an  agent  when  the  party  is  not 
at  the  time  involved  in  the  conspiracy  P 

Attorney- General  t  The  rule  of  law  is 
precisely  the  same  as  to  evidence,  whether 
the  charge  be  felony  or  misdemeanor. 
The  crime  is  different,  but  there  is  no 
difference  as  to  the  proof.  In  felony  all 
are  principals  for  the  purposes  of  proof, 
and  you  may  sive  evidence  of  the  acta 
of  the  parties  where  there  is  a  common  de- 
sign, tnough  some  of  them  have  stopped 
short  of  committing  the  Tery  acta 
charged.  This  is  a  conspiracy — a  feloni- 
ous conspiracy — and  the  rules  relating  to 
conspiracy  must  govern  this  case.  H  it 
can  be  proved  that  the  defendants  were 
parties  to  it,  the  ordinary  rule  is  applicable 
to  the  acts  and  declarations  of  oiner  con- 
spirators, whether  they  occurred  before 
or  after  the  time  when  the  defendants 
joined  it. 

WeUhy  and  Bodkm,  on  the  same  side : 
The  substantive  charge  in  the  indict- 
ment is  that  of  oompassingand  intending, 
&c.    The  overt  acts  laid  are  the  assem- 
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bling,  moeting,  and  conspiring.  The 
charge  is  an  act  of  the  mind  to  be  evi- 
denced by  the  oyerl  acts  alleged;  and 
this  being  so,  precisely  the  same  rules 
are  applicable  as  in  cases  of  conspiracy 
and  treason  where  the  principle  and 
nature  of  the  charge  are  precisely  the 
same.  Now,  in  Beg.  v.  Lord  Orey,{a)  it  is 
laid  down— 

"  That  eyery  person  concemed  in  any  of  the 
criminal  parts  of  the  transaction  alleged  as  a 
eonspiracy  may  be  found  guilty,  though  there 
be  no  eyidence  that  such  persons  joined  in  con- 
certing the  plan,  or  that  they  eyer  met  the 
others,  and  though  it  is  probable  they  never 
did,  and  though  some  of  them  only  join  in  the 
latter  parts  of  the  transaction,  and  probably  did 
not  know  of  the  matter  until  some  of  the  prior 
parts  of  the  transaction  were  complete." 

That  rule  is  adopted  in  Beg.  v.  Mwr- 
phy,{b)  in  Leigh's  ca8e,(c)  on  Machlin's 
proaecution  for  a  conspiracy  to  drive  him 
from  the  stage.  So  in  Beg.  v.  Hammond 
and  Webb.id)  the  indictment  charged 
the  defendants,  who  were  journeyman 
shoemakers,  with  a  conspiracy  to  raise 
their  wages,  and  evidence  was  offered  on 
the  part  of  the  prosecution  of  a  plan 
for  a  combination  among  the  journeymen 
shoemakers,  formed  and  printed  seyeml 
years  before,  regulating  their  meetings, 
subscriptions,  and  other  matters,  for  their 
mntual  government  in  forwarding  their 
designs.  This  evidence  was  objected  to ; 
but  Kenyan,  L.C.J. ,  said  that,  if  a  general 
conspiracy  existed,  general  evidencejmight 
be  giTon  of  its  nature  and  the  conduct  of 
its  members,  so  as  to  implicate  men  who 
stood  charged  with  acting  upon  the  terms 
of  it  years  after  those  terms  had  been 
established,  and  who  might  reside  at  a 
great  distance  from  the  place  where  the 
general  plan  was  carried  on. 

So  in  Beg.  v.  Fro8t,{e)  where  a  party 
met  which  was  joined  by  the  prisoner 
the  next  day,  it  was  held  that  directions 
given  by  one  of  ihe  party  on  the  day  of 
their  meeting  as  to  where  they  were  to  go, 
and  for  what  purpose,  were  admissible, 
and  the  case  was  iaid  to  fall  within  Beg. 
V.  Jffttn<,(/)  where  evidence  of  drilling  at  a 
different  place  two  days  before,  and  hiss- 
ing an  obnoxious  person,  was  held  re- 
ceivable. The  first  thing  to  be  proved  is 
the  conspiracy  ;  then  the  defendants  mnst 
be  connected  with  it;  and,  when  this  is 
done,  the  acts  and  declarations  of  any 
other  conspirators,  made  at  whatever 
time,  are  admissible. 

(o)  9  St.  Tr.  127. 
(6)  8  C.  &  P.  *297. 

(c)   2  Macually*s  Evidence,  634,  citing  MS, 
report ;  see,  al^o,  1  C.  &  K.  'J8n. 
Of)  2  Esp.  718. 

(e)  4  St.  Tr.  N.S.  243 ;  9  C.  &  P.  129. 
(/)  1  St.  Tr.  N.S.  491 ;  3  B.  &  Aid.  666. 


Platt,  B.  :  Your  argument  is,  that  the 
charge  being  an  act  of  the  mind,  estab- 
lished in  the  indictment  by  certain  overt 
acts,  one  of  those  acts  is  a  conspirital  act, 
and  must  lead  to  the  same  evidence  that 
applies  to  a  conspiracy. 

BaUaniine:  The  Attorn ey-Oeneral  has 
treated  the  case  as  though  a  compassing 
was  precisely  the  same  as  a  conspiracy ; 
but  it  is  very  different.  There  must  be 
two  persons  at  least  in  a  conspiracy. 
Under  this  Act  one  may  be  tried  for  a 
compassing.  One  of  the  overt  acts 
charged  is  no  doubt  a  conspiracy ;  but  the 
basis  of  the  offence  was  an  act  of  felony  ; 
it  might  be  an  act  committed  by  one  in- 
dividual or  by  several  at  the  same  time  ; 
but  if  committed  bv  several  at  different 
times  one  only  could  be  charged  as  prin- 
cipal, and  the  rest  would  be  accessories 
either  before  or  after  the  fact.  Suppose 
that  at  any  meeting,  these  prisoners, 
being  present,  compassed  to  levy  war 
against  the  Queen,  the  offence  would  be 
complete,  and  the  Attorney-  Oeneral  would 
be  estopped  from  giving  evidence  of  com- 
passing upon  any  subsequent  occasion, 
upon  the  principle  that  no  two  separate 
and  distinct  felonies  can  be  included  in 
one  indictment;  this  shows  how  neces- 
sary it  is  to  bear  in  mind  that  the  basis  of 
this  charge  is  a  felony  and  not  a  conspi- 
racy, and  that  evidence  other  than  such 
as  is  applicable  to  cases  of  felony  cannot 
be  given  against  these  defendants.  If 
they  are  proved  to  have  met  and  com- 
passed on  1st  of  August,  anything  done 
subsequently  would  be  evidence  to  explain 
that  act ;  but  what  was  done  by  others  on 
the  20th  of  July  could  have  no  bearing  on 
the  question  of  whether  felony  was  com- 
mitted twelve  days  afterwards.  If  what 
took  place  on  the  20th  of  July  was  brought 
to  the  knowledge  of  the  defendants  aftnr- 
wards,  and  they  assented  to  it,  then  tbere 
might  be  little  ground  for  the  evidence ; 
but  merely  joining  the  conspiracy  at  a 
subsequent  time  is  no  presumption  that 
all  previous  matters  were  communicated 
to  them.  It  is  incumbent  on  the  prosecu- 
tion affirmatively  to  show  that  such  commu- 
nication was  made  and  its  terms  adopted. 

Parry  followed.  An  overt  act  might 
explain  the  intention  of  persons  charged, 
but  the  overt  acta  of  others  occurring 
before  the  prisoners  knew  anything  of  Ihe 
conspiracy,  acts  which,  if  they  had  known, 
they  might  have  dissented  from,  can 
form  no  subject-matter  for  the  jury  to 
delibei*ate  upon.  Slight  evidence  of  adop- 
tion might  have  rendered  the  evidence 
admissible,  but  here  there  is  none  at  all. 

The  Attorney-  General  referred  to  Beg.  v. 
Fro8t.{a)    Tbere  this  point  was  virtually 

(a)  4  St.  Tr.  N.S.  243-6 ;  9  C.  &  P.  129. 
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decided  :  a  witness  was  called  to  prove  he 
-vvas  with  a  party  at  a  Chartist  lodge  on 
the  2nd  of  November,  when  a  person 
named  Eeed  gave  them  directions  to  go  to 
Newport  on  the  following  night.  The 
witness  did  not  see  the  prisoner  until  he 
was  on  his  march  to  Newport  on  the  4th. 
Serjeant  Ludlow,  for  the  Crown,  proposed 
to  ask  the  witness  what  Bead  said  as  to 
the  purpose  for  which  they  were  to  go  to 
Newport.  Sir  F.  Pollock  and  Kelly,  for 
the  pri^toners,  contended  that  directions 
given  in  the  absence  of  the  priaoneys 
con'd  not  be  evidence  against  them. 
Reed  was  not  upon  his  trial,  and  what  he 
said  on  this  occasion  was  said  before  the 
prisoners  bad  joined  the  scheme,  but 
Tindal,  C.J.,  received  the  evidence.  He 
said,  *'  I  think  it  admissible ;  the  effect  of 
it  is  quite  another  thing."  Williams,  'K> 
observed  that,  **  although  the  que^ition 
was  not  without  diflScuHy,  he  thought 
the  evidence  ought  to  be  received  in 
accordance  with  what  had  been  done  in 
previous  cases."  He  cited  Beg.  v. 
Hunt, (a)  which  came  before  the  Qaoen's 
Bench  on  the  que.fition  how  far  Mr.  Hunt 
could  be  affected  bj  the  conduct  of  other 

Sarties  two  days  before  the  meeting  at 
[anchester  (Mr.  Hunt  having  made  his 
first  appearance  at  that  meeting),  it  was 
held  that  evidence  of  drilling  at  a  differ- 
ent place  two  days  before,  and  hissing  an 
obnoxious  person,  was  receivable. 

Parry:  No  doubt  Frost  was  proved  to 
have  been  a  party  to  the  conspiracy  long 
before. 

Platt,  B.  :  The  report  does  not  say  so, 
and  the  argument  seems  to  assume  the 
contrary. 

Ballantine :  In  that  veiy  case  Mr.  Barer 
Parke  says — 

"  One  course  in  casee  of  conspiracy  i»  to  prove, 
the  acts  of  other  parties  to  the  conspiracy,  nnd 
thus  prove  the  conspiracy,  and  then  that  the 
party  charged  adopted  those  acts." 

That  is  the  course  assumed  to  be  taken, 
but  one  main  point  is  left  out,  namely, 
that  there  is  not  a  tittle  of  evidence  here 
to  prove  the  adoption. 

Platt,  B.  :  But  is  not  the  question  of 
adoption  for  the  jury  P 

Ballantine :  No  doubt  it  is  if  any  evi- 
dence is  given  from  which  adoption  may  be 
inferred,  but  here  there  is  none.  Besides, 
that  case  was  one  of  treason;  this  is  a 
case  of  felony ;  and  as  has  been  before 
observed,  the  rul^s  that  govtm  evidence 
in  conspiracy  and  treason  totally  differ 
from  those  applicable  to  felony. 

Plait,  B.  :  It  appears  to  the  Court  that 
the  examination  may  be  proceeded  with, 
upon  the  ground  that  it  is  competent  to 

(a)  1  St.  Tr.  N.S.  491  ;  3  B.  &  Aid.  5G6. 


the  parties  who  intend  to  prove  a  con- 
spiracy to  exist,  either  as  a  primary 
charge  or  a  secondary  one,  to  go  into 
general  evidence  of  the  nature  of  the 
combination  between  the  persons  who 
may  be  assembled  together,  although  the 
particular  defendant  was  not  of  the 
number  originally  congregated.  It  falls 
precisely  within  the  doctrine  laid  down 
in  Frost* 8  case,  and,  although  the  word 
"  adopted  "  is  there  used,  it  is  a  question 
for  the  jury  hereafter  to  say  whether  that 
which  took  place  at  this  meeting  was 
subsequently  adopted  by  the  several 
prisoners.  In  an  indictment  for  con- 
spiracy it  is  difficult  to  prove  the  defend- 
ants* privity  without  first  proving  the  con- 
spiracy, and  the  parties  may,  therefore, 
go  into  general  evidence  of  it  first,  and 
then  implicate  the  defendants  by  the  part 
that  they  took  on  a  subsequent  occasion, 
if  it  may  be  done  in  those  cases,  it  seems 
to  me  that,  a  fortiori,  it  may  be  done  in 
this. 

Williams,  J.:  One  principle  usually 
governs  cases  of  conspiracy.  After  the 
conspiracy  of  which  the  defendant  is  a 
member  is  showu  to  exist,  the  acts  of  co- 
conspirators, done  in  his  abeenoe,  are  to 
be  taken  as  his  acts,  because  they  are  the 
acts  of  his  agents.  I  think  the  evidence 
is  admissible,  because  it  is  charged  that 
the  prisoners  joined  a  certain  confederacy. 
That  is  charged  as  one  of  the  overt  acts 
by  which  only  their  intention  is  declared, 
and  therefore  it  is  part  of  the  offence 
charged.  That  being  so,  it  is  competent 
to  the  Crown  to  give  a  general  history  of 
the  nature  of  the  confederacy,  provided, 
prima  facie,  it  is  shown  that  it  was  joined 
by  the  prisoners.  It  must  be  a  general 
histoiy  of  the  origin  and  progress  of  that 
confederacy. 

Ballantine  requested  their  lordships  to 
reserve  the  point. 

Williams,  J. :  Hunt's  case  is  extremely 
strong  against  you,  and  we  think  we 
ought  not  to  comply  with  your  request. 

Evidence  was  given  that  ou  the  evening 
of  the  16th  of  August,  the  time  which 
had  been  iixed  for  the  general  outbreak, 
a  number  of  armed  men  were  found 
assembled  in  a  public  house  in  Webber 
Street.  None  of  the  men  had  been  pre- 
viously connected  by  the  evidence  with 
the  conspiracy,  nor  did  it  appear  that 
the  house  had  ever  been  recognised  as  a 
place  of  meeting. 

Ballantine,  PatneU,  Parry,  and  Metcalfe, 
objected  that  proof  of  what  was  done  at 
that  house  could  not  be  adduced.  The 
people  there  were  entirely  isolated  from 
these  transactions.  Not  one  of  them  was 
brought  in  contact  either  with  the  pri- 
soners or  with  any  persons  proved  to  have 
been    a  party  to    the  conspiracy.      The 
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object  of  their  meeting  was  entirely  un- 
known. It  might*  be  that  they  were 
assembled  for  the  purpose  of  getting  up 
some  distinct  conspiracy  of  their  own.  It 
might  be  that  they  were  burglars  pre- 
pating  to  commit  a  midnight  robbery  in 
some  adjoining  street,  and  it  would  be 
very  unjust  to  make  the  prisoners  re- 
sponsible for  condact  which  they  had 
never  sanctioned,  and  of  which  they  were 
probably  ignorant.  For  aught  that  ap- 
peared, the  meetings  were  as  distinct  in 
chaiacter  as  if  they  had  taken  place 
in  different  quarters  of  the  world. 

Platt,  B.  :  It  seems  to  us  that  this 
evidence  ought  not  to  be  objected  to, 
because,  upon  the  testimony  of  Powdl^ 
which  we  must  take  now  to  be  evidence 
IT  I  the  case,  it  seems  that  upon  this  night 
there  was  to  be  a  considerable  collection 
of  armed  persons,  and  we  have  at  one  of 
the  meetings  returns  made  by  the  dele- 
gates that  the  number  of  Chartist  fighting 
men  was  as  many  as  5,000.  It  is  not  to 
be  expected  that  a  prosecutor  is  to  prove 
the  secret  communications  between  several 
parties,  all  organised,  in  this  private 
manner,  to  meet  armed  in  different  parts 
of  the  metropolis.  The  value  of  the  evi- 
dence is  a  different  matter.  It  does  not 
certainly  affect  the  prisoners  directly,  but 
it  is  for  the  jury  to  say  whether  it  touches 
them  indirectly  by  establishing  the  iden- 
tity of  motive  of  this  meeting  and  the 
rest. 

The  prisoners  were  all  found  guilty. 

SENTKlfCES. 

The  prisoner  William  Bowling  was 
placed  at  the  bar  together  with  the  other 
prisoners. 

The  Clerk  of  the  Arraigns  inquired  of  the 
prisoners  in  the  u^ual  form  what  they  had 
to  say  why  they  should  not  receive  judg- 
ment according  to  law. 

The  prisoner  Fay ;  1  say  it  must  be  evi- 
dent to  every  man  in  the  court  hearing 
the  evidence  of  the  man  Powell  himself, 
that  he  was  committing  perjury  from  line 
to  line ;  and  as  to  what  he  stated  in  the 
police  ofiice  when  I  was  taken,  he  contra- 
dicted himself  in  several  points.  I  say  it 
must  be  evident  to  every  man  here  that 
he  was  perjuring  himself.  It  is  useless  to 
say  more. 

The  prisoner  Bowling :  I  say  with  re- 
spect to  the  charge  made  against  roe,  in 
tne  course  of  this  prosecution,  of  using 
treachery  and  duplicity  towards  the 
Chartists  and  using  them  for  my  own 
ulterior  purposes,  1  never  concealed  my 
opinions  for  a  moment,  or  my  pentiments 
or  objects.  With  reppect  to  the  charge  of 
ingratitude,  so  far  as  I  am  personally 
concerned,  I  am  content  simply  to  deny  it. 


I  wa()  taunted  with  being  false  to  ray 
country  in  my  counsels.  Those  were  the 
very  words  which  were  used.  I  regret 
that  a  gentleman  in  the  high  position  of 
the  Attorney- General  should  have  had 
recourse  to  falsehood  and  slander  in  order 
to  prejudice  the  minds  of  the  jury  against 
a  prisoner.  In  the  humble  part  1  have 
taken  in  this  conflict  1  have  been  actuated 
by  no  desire  for  notoriety  op  martjTdom, 
as  was  alleged,  nor  by  any  other  desire 
than  to  serve  my  country.  Tjrants  may 
make  laws  to  declare  patriotism  felony, 
and  they  may  punish  it  as  felony,  but 
they  cannot  make  it  felony.  I  have 
nothing  more  to  say. 

T/ie  prisoner  Lacy :  1  can  say,  my  lord, 
that  I  am  innocent  of  the  charge  made 
against  me.  I  never  took  any  part,  either 
directly  or  indirectly,  to  bring  about  the 
physical  force  movement.  I  approve  of 
the  six  points  of  the  Charter,  and  I  can 
appeal  to  the  great  body  of  the  Chartists, 
that  both  in  public  and  in  private  I  have 
always  recommended  peaceable  means  for 
the  promotion  of  social  and  moral  re- 
form. I  have  been  a  moral  force  Chartist 
for  the  last  seven  years,  and  have  always 
been  known  as  a  man  of  good  moral  cha- 
racter, acd  I  can  appeal  to  hundreds  of 
respectable  Chartists  in  London  to  bear 
me  oujt  in  that. 

The  prisoner  Cuffey :  My  lords,  I  say 
you  ought  not  to  sentence  me,  first,  be- 
cause although  this  has  been  a  long  and 
important  trial,  it  has  not  been  a  fair 
trial,  and  my  request  was  not  complied 
witu  to  have  a  jury  of  my  equals.  But 
the  jury  as  it  is  I  have  no  fault  to  find 
with  ;  I  daresay  they  have  acted  con- 
scientiously. The  next  reason  that  I 
ought  not  to  be  sentenced  is  on  account  of 
the  great  prejudice  that  has  been  raised 
against  me  in  particular,  for  months  past. 
Everybody  that  hears  me  is  convinced 
that  almost  the  whole  press  of  this 
country,  and  even  other  countries,  has 
been  raising  a  prejudice  against  me.  I 
have  been  taunted  by  the  press,  and  it  has 
tried  to  smother  me  with  ridicule,  (a)  and  it 
has  done  everything  in  its  power  to  crush 
me.    I  crave  no  pity.     I  ask  no  mercy. 

The  prisoner  Fry  {with  violence) :   Nor  I. 

The  prison*^  Guffey :  Keep  yourtelf 
cool,  my  boy.  You  will  never  get  through 
your  troubles  if  you  do  not.     The  press 

(a)  Cf.  the  lines  written  after  this  trial  in 
Thackeray's  "  Three  Ch^i^tmas  Waits  "  (vol.  18, 
BaUads  and  Tales,  p.  191),  be^nning:  — 
*'  Ven  this  bad  year  began," 
The  nex  man  said,  saysee, 
'*  I  va«  a  journeyman, 

A  taylor  black  and  free; 
And  my  wife  went  out  and  chaired  about, 
And  my  name*8  the  hold  Cuffee." 
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has  strongly  excited  the  middle  class 
against  me;  therefore  I  did  not  expect 
anything  else  except  the  verdict  of  gauty, 
right  or  wrong ;  and  instead  of  my  being 
pitied  I  pity  the  Attorney' Oeneral  and  the 
Government  that  they  coald  descend  to 
such  means  as  to  raise  np  a  conspiracy 
against  me  by  infamous  and  base  cha- 
racters. I  should  have  said  "The  Bpy 
Master- Oenercd,**  for  that  is  the  fact. 
The  present  Government  is  now  supported 
by  a  regular  organised  system  of  espionage 
which  is  a  disgrace  to  this  great  and 
boosted  free  country.  The  locality  to 
which  I  belong  never  approved  of  any 
violence  of  this  sort  and  never  sent  any 
delegates  to  any  snch  meetings,  and  that 
you  will  find  proved  in  the  trials  of  my 
fellow  prisoners  who  have  not  yet  been 
tried  They  sent  no  delegates,  and  con- 
sequently there  were  no  luminaries  nor  fire- 
brands sent  to  Orange  Street  from  that 
locality.  That  is  another  reason  why  I 
should  not  be  sentenced;  that  will  be 
hereafter  proved.  Then  I  have  to  com- 
plain of  the  Whig  mancBUvres  of  keeping 
the  spy  Vavis  back  to  the  last  moment 
after  he  had  had  an  opportunity  of  read- 
ing the  evidence  in  the  newspaper  and 
seeing  what  was  deposed  tu,  and  then 
coming  here  with  a  statement  written  out 
by  the  inspectors  of  police  against  me  and 
filling  up  all  the  discrepancies  in  the  evi- 
dence of  the  principal  spy,  that  miscreant 
with  so  many  aliases,  Powell  being  his 
proper  name,  it  seems.  He  had  never 
proved  I  was  a  delegate.  He  had  never 
proved  I  was  elected  on  the  Ulterior 
Committee,  and  he  did  not  state  that  I 
went  out  on  Tuesday  evening  with  the 
Ulterior  Oommitiee  and  proposed  the  place 
and  scheme  of  the  intended  outbreak. 
But  then  comes  Davis,  after  he  had  had 
an  opportunity  of  reading  in  the  papers 
the  evidence  that  Fowell  had  given,  to 
say  the  time  when  I  was  elected,  as  he 
states,  secretary.  He  states  1  went  out 
with  the  Ulterior  Committee  and  returned 
with  them.  All  this  I  deny.  It  is  most 
gross,  perilous,  and  deurading  to  anv 
Government  to  resort  to  such  means,  and, 
if  my  letters  had  been  read,  it  would  have 
been  proved  that  my  life  has  been 
threatened  months  ago,  and  that  would 
easily  account  for  my  having  a  small 
pocket-pistol  at  home  loaded.  I  was  also 
threatened  with  assassination,  and  there- 
fore I  considered  I  had  a  right,  and 
indeed  every  Englishman  has  a  right, 
according  to  the  old  statute,  to  have  arms, 
and  he  was  to  be  liable  to  punishment,  as 
your  lordship  is  aware,  for  not  practising 
the  use  of  those  arms.  At  the  same  time  I 
am  aware  that  there  was  an  Act  parsed  in 
the  time  of  George  the  Third  for  punish- 
ing people  for  as^isembling  to   drill  and 


practise  the  use  of  arms,  but  I  also  know 
that  the  statute  to  which  I  have  alluded 
had  never  been  rescinded.  I  did  attempt 
to  pass  a  pistol  to  my  wife,  because  I 
knew  what  woald  be  made  of  it,  but  it 
was  for  self-defence  I  kept  it.  And  it  has 
been  stated  by  your  lordship  'to-day  that 
it  was  very  important  that  these  spies 
should  go  about  with  a  brace  of  pistols 
loaded,  because  their  lives  were  in  danger. 
Certainly  I  cannot  conceive  it  is  any 
crime  therefore  in  me  to  have  a  small 
pocket  pistol  at  home.  There  has  been 
an  accusation  made  against  me  likewise 
as  to  my  name  being  mentioned  in  one  of 
the  books  found  at  Lacy*s  about  the  sub- 
scription, about  the  Victim  fund  towards 
defraying  my  expenses  at  this  trial.  It  is 
mentioned,  but  it  is  never  proved  in  that 
book;  nothing  of  the  sort,  my  lord. 
That  is  all  I  need  say  at  present,  except 
that  this  is  no  more  than  what  I  have 
expected  for  some  time.  As  I  certainly 
have  been  an  important  character  in  the 
Chartist  movement,  I  laid  myself  out  for 
something  of  this  sort  fit>m  the  first.  I 
know  that  a  great  many  men  of  good 
moral  character  are  now  suffering  in 
prison  only  for  advocating  the  cause  of 
the  Charter ;  but,  however,  I  do  not  de- 
spair of  its  being  carried  out  yet.  Tuere 
may  be  many  victims.  I  am  not  anxious 
for  martyrdom,  bat  I  feel  that,  after  what 
I  have  gone  through  this  week,  I  have  the 
fortitude  to  endure  any  punishment  your 
lordship  can  inflict  upon  me.  I  know  my 
cause  is  good,  and  I  have  a  self-approving 
conscience  that  will  bear  me  up  against 
anything,  and  that  would  bear  me  up 
even  to  the  scaffold  ;  therefore  I  think 
I  can  endure  any  punishment  proudly. 
I  fee)  no  disgrace  at  being  called  a  felon. 
As  to  that  Act,  which  your  lordship  has 
called  attention  to,  which  was  passed  by 
the  legislature  in  the  most  hurried  man- 
ner without  time  far  due  consideration,  I 
am  almost  one  of  the  first  victims  after 

florious  MUchel  to  fall  under  that  Act. 
.ny  Act  that  has  been  brought  forward 
for  the  good  of  the  country  has  been  de- 
layed and  great  time  has  been  lost  in 
attending  to  it,  and  indeed  most  of  them 
have  been  thrown  aside  or  put  off  to  the 
next  session ;  but  anything  to  abridge  the 
rights  of  the  working  classes  can  be  passed 
in  a  few  hours.     I  have  done,  my  lords. 

Plait,  B.  :  William  DowVng,  William 
Lacy,  Thomas  Fay,  and  WiUiam  Cuffey, 
two  juries  of  your  country,  before  one  of 
whom  was  tried  you,  WiUiam  Bowling, 
and  before  the  other  of  whom  were  tried 
yon,  William  Lacy,  Thomas  Fay,  and  Wil- 
liam Cuff&y,  have  arrived  at  the  only  con- 
clusion that  twelve  upright  and  reason- 
able men  could  have  arrived  at  after  the 
production  of  the  evidence  against  you 
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respeotively.  It  is  quite  impossible  to 
doabt  that  joa  all  of  yon  devised  and 
intended  to  levy  war  against  the  Qneen 
and  compel  her  to  alter  her  measures  by 
force  of  arms. 

There  is  no  doabt  as  regards  yon, 
WiUiam%  Dowling,  for  yon  are  fonnd 
g^lty  npon  the  second  count  only,  that 
you  joined  in  the  movement  for  the  pur- 
pose of  assisting  in  the  dismemberment 
of  the  Empire  by  separating  by  force  of 
arms  Ireland  from  this  country.  And  it 
is  not  for  you,  young  man,  and  those  who 
are  in  the  same  condition  as  yourself,  to 
set  up  yonr  understandiuR  against  the 
6zpener.ee  of  mankind  and  a^inst  the 
result  of  ancient  wisdom.  It  is  not  for 
you  to  say  that  that  which  the  constitu- 
tion of  this  country  has  branded  by  the 
namo  of  felony  can  be  in  any  way  what 
you  call  patriotism.  Is  it  patriotism,  I 
should  like  to  know,  for  a  number  of  per- 
sons in  secret  to  combine  to  inflict  misery 
and  wretchedness  and  spoil,  which  was 
evidently  the  obiect  of  the  course  which 
all  of  you  seemed  to  be  taking  on  the  15th 
of  Angrast  P  Can  any  man  say,  that  has  a 
grain  of  common  sense,  that  proceedings, 
of  that  kind  have  anything  to  do  with 

SatriotismP  That  the  town  is  to  be  in 
ames,  that  her  Majesty*^  subjects  are  to 
be  butchered,  that  you  and  your  com- 
panions are  to  put  down  aU  law  and 
authority  and  carnr  all  before  you  by 
force  of  arms — is  that  patriotism?  The 
law  says  that  such  proceedings  constitute 
the  en  me  of  felony,  and  properly  so  calls 
it;  and  it  is  only  lamentable  that  four 
persons  of  your  apparent  education  and 
qualifications  and  your  apparent  manly 
energy,  and  your  apparent  independence, 
should  be  so  misled  as  to  think  for  an 
instant  that  atrocities  of  this  kind,  which 
strike  at  the  very  root  and  the  safety  of 
society,  can  be  allowed  in  any  Christian 
country. 

The  jury  have  come  to  the  only  conclu- 
sion at  which  they  could  have  arrived. 
No  reasonable  men  could  doubt  for  an 
instant  that,  after  the  scene  of  the  15th  of 
Auf^ust,  on  the  evening  when  the  ribbons 
were  given  out  and  the  order  of  assem- 
blage fur  the  next  night  was  directed, 
you  and  each  of  you,  when  the  shades  of 
night  were  descended  upon  this  metropo- 
lis, intended  that  a  course  of  burning,  of 
murder  and  of  robbery,  should  surround 
thiB  unfortunate  city,  if  it  had  been  so 
unfortunate  as  that  your  guilty  purposes 
had  not  been  discovered.  Iliat  was  the 
primary  object  you  had  in  view ;  and  a 
seoondary,  no  doubt,  was  that  you  might 
assume  the  ffoyemment  of  this  country 
and  govern  uiings  in  your  own  way.  is 
this  to  be  endurod  P  And  when  men  are 
brought  within  the  law  and  are  about  to 
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answer  for  the  breach  of  it,  to  defy  the 
law  P  But  your  defiance  would  make  no 
difference  in  the  judgment  of  the  Court, 
and,  if  it  were  possible  to  extend  mercy  to 
any  of  you,  wild  and  insane  as  you  seera 
to  be,  that  mercy  should  be  extended. 

But  I  cannot  conceive  that  the  Court 
would  be  performing  its  duty  to  the 
country  if,  when  such  offences  as  these 
were  brought  home  to  criminals  such  as 
yourselves,  it  should  pass  on  them  a 
slight  punishment,  and  should  not  make 
an  example,  a  severe  example,  of  all  those 
who  are  brought  within  the  pale  of  the  law. 

The  sentence  of  the  Court  upon  each  ef 
you  is  that  for  the  offence  of  which  you 
have  been  respectively  convicted,  you  be 
transported  beyond  the  seas  to  such  place 
as  her  Majesty,  by  the  advico  of  her 
Privy  Council,  shul  direct  and  appoint, 
for  the  term  of  your  natural  lives. 

Monday,  October  2nd,  1848. 

Joseph  Riiohie  was  brought  up,  and  by 
the  advice  of  his  counsel,  Parry,  pleaded 
••  (fuilty." 

Pl^ti,  B.  :  Joseph  Biiohie,  you  have 
pleaded  gailty  to  an  indictment  charp^ng 
you  with  one  of  the  most  serious  crimes 
which  a  member  of  society  or  a  subject  of 
her  Mf^esty  can  commit.  You  have  de- 
vised and  intended  to  overthrow  hv  force 
of  arms  the  Government,  to  efl^ct  by 
force  of  arms  that  which  jon  were  too 
impatient  to  obtain  by  constitutional  and 
legal  means,  if  it  were  proper  to  be  ob- 
tained, and  you  had  placed  yourself  as 
the  captain  of  that  dangerous,  cowardly, 
and  savi^  brigade,  the  fire-brigade,  by 
which  this  metropolis  was  to  be  in  flames 
in  Uie  dead  of  night ;  in  the  course  of 
which  murder,  robWy,  and  every  infamy 
would  have  been  perpetrated  by  the  law- 
less mob  you  thus  would  have  led.  It  is 
impossible  that  you,  who  were  the  leader 
ana  chief  instrument  of  the  mischief  in- 
tended, should  pass  away  from  this  Court 
without  the  severest  punishment  of  the 
law.  Four  men  were  sentenced  on  Satur- 
day last  to  transportation  for  their  natural 
lives,  and  if  they  deserved  that  punish- 
ment, surely  you,  so  willing,  so  daring  an 
instrument  in  their  hands,  are  fitted  for 
that  punishment  too.  The  sentence  of 
the  Uourt  upon  you  is  that  for  the  offence 
of  which  you  have  admitted  yourself 
guilty,  you  be  transported  beyond  the 
seas  to  such  place  as  her  M^jes^,  by  the 
advice  of  her  Privy  Council,  shall  airect 
and  appoint,  for  the  term  of  your  natural 
life.(a) 

(a)  Dowling,  Cufby,  Fay,  Lacy,  Ritchie,  and 
Mailing  were  transported  8th  August  1849,  and 
received  a  free  pardon  1 9th  May  1856. 


Digitized  by 


Google 


485} 


llie  Qiisen  a{ia/i/a8t  Onffejf  amd  others,  1848. 


[484 


After  Eiiohie  had  pleaded  gailty,  the 
Attom^'Oenfiral  stated  that,  as  the  leaders 
of  the  conspiraoj,  with  the  exception  of 
Mutlins,  whose  trial  was  postponed,  had 
been  dealt  with,  he  was  prepared  to  pro- 
ceed against  the  other  prisoners  on  inaict- 
ments  for  conspiracy,  instead  of  on  indict- 
ments for  felony  under  11  &  12  Vict  c.  12. 
William  Ov/mey,  Alfred  Able,  Jamee 
SnowbaU,  Edward  Scadding,  PhUip  Mar- 
tin, Thomat  Jones,  Oharlee  Young,  Henry 
Argue,  WiUiata  Winepeare^  Jamee  Frowton, 
Hwah  Oonway,  and  Samuel  Morgan  pleaded 
guilty,  and  were  sentenced  to  be  im- 
prisoned for  two  years,  to  pay  fines  of 
101.,  and  to  find  sureties  to  keep  the  peace, 
themselves  in  the  sum  of  20l.,  with  two 
sureties  in  10{.,  and  to  be  imprisoned 
until  the  fines  wore  paid  and  the  sureties 
found. 


WHUam  Poole,  Thamae  Jrtme,  and 
.  Thomae  Hm'bert,  not  having  be«n  found  in 
I  arms,  were  sentenced  to  be  imprisoned 
«Jbr  eighteen  months,  and  to  pay  fines  of 
'  lOZ.,  &c. 

'      Five    other    men  who    pleaded  "Not 
,  Guilty  **  were  allowed  to  enter  into  recog- 
nizances to  appear  to  take  their  trial  when 
'  called  on. 

I      MuUius  was  tried  and  conyioted  at  the 
following  sessions. (a) 


Materials  made  usi  of. — The  aboTe 
report  is  compiled  from  the  shorthand 
note  preserved  at  the  Treasury,  and  from 
the  report  in  3  Cox  0.0.  517. 


(a)  See  below,  App.  A,  p.  1110. 
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THE  QUEEN  agmnst  GUMMING. 


Proceedings  in  the  High  Coubt  of  Justiciary,  Edinburgh,  on  an 
Indictment  against  James  Oumminq  for  Treason  Felony  and 
Seditious  Conspiracy,  November  7,  1848,  Present— The  Lord 
Justice-Clerk,  and  Lords  Mackenzie  and  Medwyn  ;  and  Novem- 
ber 9,  1848,  Present — The  Lord  Justice-Clerk,  and  Lords 
Mackenzie,  Moncreiff,  Medwyn,  Cockburn,  and  Wood.  (Re- 
ported in  J.  Shaw,  Justiciary  Reports,  17.)  (a) 

Libel  for  felonj  under  the  Treason  Felony  Act,  1848,(6)  11  &  13  Vict.  c.  12.,  and  for  con- 
flpiracy  and  sedition  at  common  law. — Held,  in  repelling  objections  to  the  relerancy,  by  Lords 
Mackenzie,  Moncreiff,  Medwyn,  Cockburn,  and  Wood,  diss.  Lord  Justice-Clerk  (Hope) — 

Libel  for  felony  under  11  &  12  Vict,  c.  12.,  as,  also,  for  conspirtiey  and  sedition  ai  conmton  law. 

That  the  statute  of  11  &  12  Vict.  c.  12.,  making  it  felony  to  compass  to  depose  the 
Queen,  &($.,  or  to  levy  war  against  the  Queen,  &c.,  and  to  express,  utter,  and  declare 
such'compassing,  by  publishing  any  printing  or  writing,  or  by  open  and  advised  speaking, 
or  by  any  overt  act  or  deed,  did  not  abrogate  the  common  law ;  and  that  it  was 
competent  to  libel  the  same  species  facti  in  the  same  libel  as  felony  under  11  &  12 
Yict.  c.  12.,  and  as  conspiracy  and  sedition  at  common  law.(c) 

By  Lord  Justice-Clerk  and  Lords  Mackensie  and  Medwyn — 

That  in  a  libel  under  II  &  12  Yict.  c.  12.,  it  is  competent  to  libel  a  previoos  design 

as  evidenced  by  subsequent  overt  acts.(<0 
That  a  libel  for  conspiracy  is  not  bad  for  omitting  to  allege  in  the  minor  that 

the  acts  set  forth  in  support  of  the  chaige  had  been  done  in  pursuance  of  the 

conspiracy. 

(a)  See  the  remarks  of  Lord  Justice  General  Inglis  on  this  volume  of  reports,  below,  p.  506. 

(6)  Short  Title  under  the  Short  Titles  Act,  1892.  As  to  11  &  12  Yict.  c.  12,  see  note  to 
MitchePs  case,  6  St.  Tr.  N.S.  599.  These  were  the  only  proceedings  under  this  Act  iu  Scotland, 
until  the  proceedings  against  M'Dermott  and  others  in  December  1883.  See  "  Report  of  the  Trial 
of  the  Dynamitards,"  by  Charles  Tennant  Couper.    Edinburgh,  1884. 

(c)  See  Reg.  v.  CDonnell,  below,  p.  638,  707n. 

(rf)  See  Reg.v.  Duffy,  below,  p.  795. 


This  was  a  libel  in  the  High  Conrt 
of  Jnaticiary  against  James  Ownming, 
shoemaker,  a  Chartist  residing  in  Edin- 
bnrffh,  charging  him  with  felony  under 
11  &  12  Vict.  c.  12.,  and  with  oonspiraoy 
and  sedition  at  common  law.  The  pro- 
ceedings on  objection  to  the  relevancy 
are  here  reported.  The  trial  was  not 
farther  proceeded  with,  as  owing  to  the 
yerdict  in  Grant  and  Hamilton's  case,  re- 
ported below, (a)  which  arose  out  of  the 
same  facts,  the  Conrt,  on  the  motion  of 
the  Lord  Advocate,  deserted  the  diet,  and 
Gumming  was  released. 

High  Coubt  op  Justiciakt,  EDnmuBQH. 

Present,  Lobd  Justics-Olbbk  and  Lobds 
Mackbhzib  and  Medwyb. 

(a)  See  below,  p.  507. 


November  7th,  184& 
James  Gumming,  shoemaker,  residing 


m  Duncan 
Edinbnrgh, 
letters : — 


Street,    Drummond    Place, 
was    charged    on    criminal 


Libel  on  CHimirAL  Lbtte&b. 

That  albeit,  by  an  Act  passed  in  the  eleventh 
year  of  our  reign,  chapter  twelve,  intituled  "  An 
Act  for  the  better  security  of  the  Crown  and 
Govehiment  of  the  United  Kingdom,"  it  is  by 
section  third  of  the  said  Act  enacted,  "  That,  if 
any  person  whatsoever,  after  the  passing  of  this 
Act,  shall,  within  the  United  Kingdom  or  with- 
out, compass,  imagine,  invent,  devise,  or  intend 
to  deprive  or  depose  Our  Most  Gracious  Lady 
the  Queen,  her  heirs  and  successors,  from  the 
style,  honour  or  royal  name  of  the  Imperial 
Crown  of  the  United  Kinffdom,  or  of  any  other 
of  Her  Majesty's  dominions  .ind  countries^  or 

Q   2 
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to  leTj  war  a^Dst  Uer  Majesty,  her  heirs,  or 
successors,  within  any  part  of  the  United  King- 
dom, in  order,  by  force  and  constraint,  to  compel 
her  or  them  to  change  her  or  their  measures  or 
counsels,  or  in  order  to  put  any  force  or  con- 
straint upon,  or  in  order  to  intimidate  or  over- 
awe, both  Houses  or  either  r  House  of  Parliament, 
or  to  moTe  or  stir  any  foreigner  or  stranger 
with  force  to  invade  the  United  Kingdom,  or 
any  other  Her  Majesty's  dominions,  or  countries 
under  the  obeisance  of  Her  Majesty,  her  heirs 
and  successors,  and  such  compassings,  imagina- 
tions, inventions,  devices,  or  intentions,  or  any 
of  them,  shall  express,  utter,  and  declare,  by 
publishing  any  printing  or  writing,  or  hy  open 
aud  advised  speaking,  or  by  any  overt  act  or 
deed,  every  person  so  offending  shall  be  guilty 
of  felony,  and,  being  convicted  thereof^  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of  his 
or  her  natural  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  i 
labour,  as  the  Court  shall  direct " ;  and  albeit,  by 
the  laws  of  this  and  of  every  other  well-governed 
Realm,  the  wickedly  and  feloniously  conspiring 
to  effect  an  alteration  of  the  laws  and  constitu- 
tion of  the  Realm  by  force  and  violence,  or  by 
armed  resistance  to  lawful  authority,  as,  also, 
sedition  are  crimes  of  an  heinous  nature,  and 
severely  punishable:  yet  true  it  is  and  of  verity, 
that  the  said  James  Cumming  is  guilty  of  the 
statutory  crime  and  felony  above  libeUed,  and 
of  the  crime  of  conspiracy  at  common  law  above 
libelled,  and  of  the  crime  of  sedition  above 
libelled,  or  of  one  or  more  of  the  said  crimes, 
actor,  or  art  and  part:  In  so  far  as,  in  the 
months  of  April,  May,  June,  and  July  1848,  or 
on  one  or  other  of  them,  the  particular  time 
being  to  the  prosecutor  unknown,  the  said 
James  Cumming  did,  wickedly  and  feloniously, 
compass,  imagine,  invent,  devise,  or  intend  to 
levy  war  against  us,  within  that  part  of  the 
United  Kingdom  called  Scotland,  in  order  hy 
force  or  constraint  to  compel  us  to  change  our 
measures  or  counsels,  or  in  order  to  put  force 
and  constraint  upon,  or  in  order  to  intimidate  or 
overawe,  both  Houses  or  either  House  of  Parlia- 
ment ;  and  such  compassing,  imagination,  inven- 
tion, device,  or  intention,  or  one  or  more  of  them, 
the  said  James  Cumming  did,  on  or  about  the  28th 
of  June  1848,  or  on  one  or  other  of  the  days  of 
that  month,  or  of  May  immediately  preceding, 
or  of  July  immediately  following,  and  within  or 
near  a  room  or  hall  situated  in  or  near  Infirmary 
Street,  in  or  near  Edinburgh,  commonly  called 
the  Trades'  Hall,  wickedly  and  feloniously,  ex- 
press, utter,  and  declare,  by  circulating  or  dis- 
tributing, and  thereby  publishing,  or  causing  to 
be  circulated  or  distributed,  and  thereby  pub- 
lished, a  printed  or  written  placard  in  the 
following  or  similar  terms: — 

"National  Gda&d. 

**  A  naium  to  be  free,  requires  but  arma  amd 
a  knowledge  of  their  u»e, 

**A  public  meeting  of  the  National  Qnard 
will  be  held  in  the  Trades'  Hall,  Infirmary 
Street,  on  Wednesday,  June  28,  1848,  for  the 
tfsniaction  of  important  business,    1>oors  open 


at  eight,  chair  to  be  taken  at  half-past  eight. 
The  various  clubs  are  respectfully  invited  to 
attend.  An  opportunity  will  be  given  to  thoee 
desirous  of  Joining. 

"  '  It  is  the  duty  of  all  men  to  have  arms.* — 
Forteecue, 

"  '  It  is  the  right  and  duty  of  all  freemen  to 
have  arms  of  defence  and  peace.* — Braeton. 

*'  *  I  request  you  to  take  care  that  the  people 
be  well  armed  and  in  readiness  upon  all  occa- 
sions.*— Queen  Elizabeth. 

**<To  attack  the  lowest  among  the  people 
is  to  attack  the  whole  people.' — Ue  Lolme. 

"'He  is  a  fool  who  knows  not  that  svords 
were  given  to  men  that  none  might  be  slaves, 
but  such  as  know  not  how  to  use  them.* — 
Algernon  Sidney. 

**  One  penny  will  be  charged  at  the  door  to 
defray  expenses. 

"Alex.  Elder,  Printer,  248,  High  Street." 

and  by  then  and  there  openly  reading  the  said 
placard,  or  causing  the  same  to  be  openly  read 
in  the  presence  and  hearing  of  a  great  number 
of  persons,  all  or  many  of  them  calling  them- 
selves Chartists,  then  and.  there  convened  and 
assembled  as  members  of  a  body  calling  it<;elf  a 
National  Quard,  or  for  the  formation  or  enrol- 
ment of  such  National  Guard;  and  the  said 
James  Cumming  did,  then  and  there,  his  aaid 
compassing,  imagination,  invention,  device,  or 
intention,  or  one  or  more  of  them,  wickedly  and 
feloniously,  farther  express,  utter,  and  declare, 
by  taking  the  chair  and  presiding  over  the  pro- 
ceedings of  the  said  meeting  of  persons  con- 
vened and  assembled  as  aforesaid,  being  mem- 
bers of,  or  met  for  the  formation  or  enrolment 
of,  the  said  National  Guard ;  and  by  then  and 
there,  or  at  some  other  time  within  the  period 
above  libelled,  and  at  some  other  place  to  the 
prosecutor  unknown,  joining  the  said  National 
Guard,  and  enrolling  himself  as  a  member,  or 
otherwise  becoming  a  member  thereof;  the  said 
body  calling  itself  a  National  Guard  bein^,  and 
by  him  known  to  be,  an  illegal  and  disloyal 
body,  formed  or  enrolled  for  the  illegal  and 
disloyal  purposes  of  subverting  by  force  and 
violence  the  laws  and  government  of  the  Realm, 
and  of  compelling  by  force  and  violence  an 
alteration  of  the  laws  and  constitution  of  the 
Realm,  and  of  procuring  and  using  guub  and 
pikes  or  other  arms  for  the  levyin^of  war  against 
us  within  the  Realm,  as  aforesaid,  in  order  by 
force  or  constraint  to  compel  us  to  change  our 
measures  or  counsels,  and  in  order  to  put  force 
or  constraint  upon,  and  in  order  to  intimidate 
or  overawe,  both  Houses  or  either  House  of 
Parliament,  or  for  one  or  more  of  the  said 
illegal  and  disloyal  purposes ;  and  it  was  within 
the  said  room  or  hall,  and  by  all,  or  one  or 
more,  of  the  said  persons  convened  and  assem- 
bled as  aforesaid,  then  and  there,  openly  pco- 
pcsed  or  resolved  in  presence  and  hearing  of 
the  said  James  Cumming,  and  with  his  aanetioii 
as  chairman,  that  the  members  of  the  said  body 
oalling  itself  the  National  Guard,  should  pro- 
vide themselves  with  guns  and  pikes  or  other 
arms,  and  it  was  intended,  and  by  him  known 
to  be  intended,  to  use  the  said  guns  and  pikes 
or  other  arms,  for  the  illegal  and  disloyal  pur> 
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poaes  aforesaid,  or  one  or  more  of  them ;  and 
an  individoal  then  and  there  present,  whose 
name  is  to  the  prosecutor  unknown,  did,  then 
and  there,  and  in  presence  and  hearing  of  the 
said  James  Gumming,  and  with  his  sanction  as 
chairman,  propose  and  undertake  to  furnish  or 
supply  ^uns,  or  guns  and  bayonets,  to  those 
who  desired  them  ;  and  the  said  James  Gum- 
ming did,  as  chairman  aforesaid,  express  or 
indicate  his  approval  and  recommendation  of 
such  proposal  and  undertaking,  and  did  state 
from  the  chair  of  the  said  meeting,  that  pikes 
would  be  supplied  to  those  who  preferred  them ; 
and  the  said  James  Gumming  did,  on  or  about 
the  22nd  day  of  July  1848,  or  on  one  or  other 
of  the  days  of  that  month,  and  within  or  near 
the  house  in  Duncan  Street,  Drummond  Place, 
Edinburgh,  then  and  now  or  lately  occnpied  by 
him,  or  at  some  other  time  and  place  to  the 
proeecutor  unknown,  his  said  compassing,  im- 
agination, invention,  device,  or  intention,  or  one 
or  more  of  them,  wickedly  &nd  feloniom^ly, 
further  express,  utter,  aud  declare,  by  writing, 
subscribiog,  and  addressing,  to  "Mr.  James 
Smith,  27,  Brunswick  Street,  Glasgow,"  a  letter 
in  the  following  or  similar  terms  : — 

"  Edinburgh,  July  22,  1848, 

<*14,  Duncan  Street, 

'*  Drummond  Place. 
"  Dbab  Smith, 

"  I  am  in  receipt  of  yours  of  the  ISth, 
and  take  the  earliest  opportunity  of  communi- 
cating the  informatiou  desired.  Although  I 
might  have  informed  you  generally  as  to  the 
state  and  spirit  abroad  immediately,  I  deferred 
writing  until  I  could  procure  correct  accounts 
from  the  members  and  officers  of  the  various 
cluhe  and  political  bodies  intending  to  arm. 
There  are  a  great  many  clubs,  in  fact  they  are 
springing  up  nightly,  there  is  a  sort  of  club 
mania.  The  following  are  the  names  and  num- 
bers of  the  clubs  which  are  increasing  weekly : — 
Mitchel  Glub,  56  ;  Bum's  Glub,  25  ;  Muir  Glub, 
200 ;  Baird  and  Hardie  Glub,  20 ;  Gerald  Glub, 
26  ;  O'Gonnor  Glub,  12 ;  Washington  Glub,  25 ; 
Emmet  Glub,  I  have  not  yet  ascertained  the 
number.  Besides  the  Glubs  there  is  the 
National  Guard  which  numbers  500,  making  a 
total  of  864  men,  besides  the  EmmeiGlnb.  The 
National  Guard  have  given  an  order  for 
80  muskets  with  bayonets,  but  a  great  many 
have  provided  themselves  with  arms ;  those 
ordered  are  for  those  who  pay  in  weekly  con- 
tributions for  that  purpose.  Some  of  the  Glubs 
have  purchased  a  few  muskets  at  W.  each,  which 
have  been  shown  at  the  meetings.  I  do  not 
know  of  more  than  eight  as  yet ;  out  there  is  an 
arms  fund  in  most  of  the  Glubs,  for  those  who 
are  not  able  to  purchase  them  at  once.  When 
the  Guard  are  supplied  with  the  arms  ordered, 
I  may  safely  say  there  will  be  a  100  armed. 
At  to  the  feeling  which  pervades  the  town,  it  is 
decidedly  warlike  at  the  present  time;  the 
seneral  topic  of  conversation  is  arming,  street 
fighting,  &c.  The  Irish  papers,  the  Fe/ofi 
particularly,  is  read  with  avidity,  and  hailed 
with  rapture  and  enthusiasm.  Never  since  I 
took  any  part  in  the  movement,  which  is  now 
nearly  SO  years,  was  there  such  a  strong  feeling 
of  resiatance  to  the  Government.    In  '89  I  was 


oonneeted  (jtie)  a  defensiye  means  association, 
but  the  spirit  evaporated  before  a  single  gun  was 
subscribed  for.  It  is  very  different  now.  The 
desire  to  procure  and  possess  arms  is  gaing  (jtic) 
strength  every  day ;  whether  they  would  fight 
or  not  it  is  ^fficult  to  answer.  I  know  that 
an  Edinburgh  mob  generally  fiy  if  they  are 
attacked ;  but  having  arms  and  some  idea  how 
to  make  use  of  them  inspire  confidence.  1  shall 
be  glad  to  hear  how  matters  stand  in  Liverpool 
and  Glasgow  as  soon  as  convenient.  In  the 
meantime, 

**  I  am,  dear  Sir, 

*'  Yours  siucerely, 

"  J.  Gumming. 
'<  Mr.  Jamks  Smith, 
"  GUisgow." 

and  on  the  day,  or  soon  after  the  day  above 
libelled,  as  the  date  of  the  said  letter,  putting 
the  said  letter  addressed  as  aforesaid,  or  causing 
the  same  to  be  put,  into  the  Post  Office,  Edin- 
burgh, or  into  one  or  other  of  the  receiving 
offices  of  tbe  Post  Office,  Edinburgh,  intending 
the  said  letter  to  be  transmitted  to,  and  to  be 
received  by,  James  Smith,  now  or  lately  residing 
in  or  near  Botton  Bow  Street,  Glasgow,  and  now 
or  lately  a  porter  or  servant  in  the  employment 
of  Messrs.  Gampbell  &  Gruden,  now  or  lately 
commission  agents  in  or  near  Brunswick  Street 
of  Glasgow,  or  to  be  transmitted  to,  and  re- 
ceived by,  some  other  person  of  the  name  of 
James  Smith  to  the  prosecutor  unknown ;  and 
the  said  letter  having  been  transmitted  through 
the  Post  Office  at  Ghisgow,  was,  on  or  about  the 
24th  day  of  July  1848,  delivered  by  mistake  to 
James  Smyth,  writer,  or  writer's  clerk,  sou  of, 
and  now  or  lately  residing  with,  William  Smyth, 
writer,  in  Glasgow,  and  now  or  lately  carrying 
on  business  at  or  near  No.  29,  Brunswick  Place 
or  Brunswick  Street,  Glasgow,  and  now  or  lately 
residing  in  or  near  Abbotsford  Place,  in  or  near 
Glasgow,  instead  of  being  delivered  to  tbe 
person  for  whom  it  was  by  the  said  James 
Gumming  intended;  and  the  said  James 
Gumming  did  write,  subscribe,  address,  and 
transmit  through  the  Post  Office  as  aforesaid,  the 
said  letter,  with  intent  thereby  to  serve  or  pro- 
mote tbe  said  illegal  and  disloyal  purposes  above 
libelled,  or  one  or  more  of  them,  of  himself  and 
his  associates  in  the  said  illegal  and  disloyal 
body  calling  itself  a  National  Guard. 

LIKE  \&,  in  the  months  of  April,  May,  June, 
and  July  1848,  above  libelled,  or  one  or  more  of 
them,  the  particular  time  being  to  the  prose* 
outor  unknown,  and  within  or  near  the  room  or 
hall  situated  in  or  near  Garruber's  Olose,  High 
Street,  Edinburgh,  commonly  called  Painters' 
Hall,  formerly  occupied  as  a  place  of  meeting  by 
the  Edinburgh  Branch  of  the  National  Gbartist 
Association,  and  within  or  near  the  premises 
situated  in  or  near  the  High  Street  of  Edinburgh, 
then  and  now  or  lately  occupied  as  the  office  of 
the  North  British  Expreu  newspaper,  and 
within  or  near  the  room  or  hall  above  libelled  in 
or  near  Infirmary  Street  aforesaid,  and  within 
the  house  in  Duncan  Street,  Drunmiond  Place, 
Edinburgh,  then  and  now  or  lately  occnpied  by 
him,  or  in  cne  or  more  of  the  said  places,  or 
at  some  other  time  within  the  period  above 
libelled,  aod  at  tome  other  place  to  the  prose- 
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eutor  unknown,  the  said  James  Camming  did, 
wickedly  and  feloniously,  combine  and  conspire 
with  Henry  Banken,  now  or  lately  residing  in 
or  near  Bishop's  Close,  High  Street  of  Edin- 
burgh ;  Robert  Hamilton,  now  or  lately  residing 
in  or  near  Gilmore  Street,  Simon  Square,  Edin- 
burgh; John  Grant,  printer,  now  or  lately 
residing  in  or  near  Munro's  Close,  Canongate,  of 
Edinbui^h  ;  Archibald  Walker,  now  or  lately 
residing  in  or  near  Broad  Street,  Edinbargh ; 
Peter  Duncan,  a  mason,  now  or  lately  working 
in  or  near  Dalkeith,  in  the  county  of  Edinburgh, 
and  now  or  lately  residing  in  or  near  Edinbur^ ; 
the  said  James  Smith  now  or  lately  residing  in 
or  near  Botton  Kow  Street,  Glasgow,  or  with  one 
or  more  of  them,  and  with  other  persons  to  the 
prosecutor  unknown,  calling  themselves  Chart- 
ists, to  effect  an  alteration  of  the  laws  and  con- 
stitution of  the  Realm,  and  particularly  of  the 
constitution  of  the  Commons  House  of  Parlia- 
ment, the  qualification  for  the  franchise  re- 
quired by  law  in  the  election  of  members  of 
Parliament,  the  duration  of  parliaments,  and 
other  such  changes  in  the  laws  and  constitution 
of  the  Bealm,  desired  and  aimed  at  by  him  and 
his  associates,  and  generally  by  the  persons 
calling  themselves  Chartists,  and  the  said  alter- 
ations of  the  laws  and  constitution  of  the  Bealm 
he  and  his  said  associates  did  combine  and  con- 
spire to  effect,  not  peaceably,  ktwfuUy,  and  loy- 
ally,  but  by  force  and  violence,  or  by  armed 
resistance  to  lawful  authority;  and  the  said 
James  Cumming  did,  on  or  about  the  28th  day 
of  June  1848,  and  within  or  near  the  room  or 
ball  above  libelled,  situated  in  or  near  Infirmary 
Street  aforesaid,  wickedly,  feloniously,  and 
seditiously  attend  and  take  the  chair,  and  pre- 
side over  the  proceedings  of  the  meeting  above 
libelled  of  a  great  number  of  persons  convened 
and  assembled  as  above  libelled,  as  members 
of  or  for  the  formation  and  enrolment  of  the 
said  body  calling  itself  a  National  Guard,  the 
same  being,  and  by  him  known  to  be,  an  illegal 
and  disloyal  body,  formed  or  enrolled  for  the 
illegal  and  disloval  purposes  above  libelled,  or 
one  or  more  of  them ;  and  he  did,  then  and 
there,  circulate  or  distribute,  or  cause  to  be 
circulated  or  distributed,  and  did  openly  read, 
or  cause  to  be  read,  in  the  presence  and  hearing 
of  the  said  meeting,  the  printed  or  written 
placard  above  libelled;  and  he  did,  then  and 
there,  while  in  the  chair  of  said  meeting,  hear, 
permit,  and  sanction  a  proposal  or  resolution  to 
the  effect,  that  the  members  of  the  said  National 
Guard  should  provide  themselves  with  guns  and 
pikes  or  other  arms,  which  were  intended,  and 
by  him  known  to  be  intended,  to  be  used  for  the 
illeg^  and  disloyal  purposes  above  libelled,  or 
one  or  more  of  them ;  and  he  did,  then  and  there, 
hear,  permit,  and  sanction  a  proposal  and 
undertaking  to  furnish  or  suppljr  guns,  or  guns 
and  bayonets,  to  those  who  desired  them ;  and 
the  said  James  Cununing,  in  the  presence  and 
hearing  of  the  said  meeting,  and  in  answer  to  a 
remark  or  question  by  some  person  to  the  pro- 
secutor unknown,  then  and  there  pre8ent,whether 
those  who  wished  pikes  would  be  supplied  with 
pikes,  did  then  and  there,  openly  and  seditiously, 
state  or  declare  from  the  chair,  that  p%es  would  be 
supplied  to  those  who  preferred  them,  or  he  did, 
*  «»n  and  there,  use  words  of  the  ssnie  misaning 


and  effect.  And  further,  the  said  James  Camming 
did,  on  or  about  the  SSnd  day  of  July  184S,  or  on 
one  or  other;  of  the  days  of  that  month,  and 
within  or  near  the  house  in  Duncan  Street  abov« 
libelled,  occupied  by  him,  or  at  some  other  time 
and  place  to  the  prosecutor  unknown,  wickedly, 
feloniously,  and  seditiously  write,  subecribe, 
address,  and  transmit  through  the  Pott  Office  as 
above  libelled,  the  letter  above  libelled,  intend- 
ing the  same  to  be  transmitted  to,  and  received 
by,  James  Smith,  porter  or  servant  aforesaid,  or 
some  other  person  of  the  name  of  James  Smith, 
to  the  prosecutor  unknown ;  and  the  said  letter 
was  transmitted  through  the  Post  Office,  and 
delivered  by  mistake  as  aforesaid,  to  the  said 
James  Smyth,  writer,  or  writer's  clerk  afore- 
said. 

Ooansel  for  ihe  prosecution :  The  Lord 
Advocate  (Buih6rfwrd)(a)  and  Omtt/»n2.(&) 

CoauBel  for  the  prisoner:  Monereif,{e) 
Logan,  and  Chrahame. 

On  the  diet  against  Oumming  being 
called,  Logan  objected  to  the  releyancy, 
on  three  grounds,  Ist,  in  respect  to 
the  statutory  offence,  that  no  overt  acts 
were  sufficiently  set  forth.  The  acts 
charged  against  the  pannel  were  high 
treason  nnder  36  Oeo.  3.  c.  7.,  which 
was  repealed  by  the  late  statnte.  Treason 
could  only  be  proved  by  overt  act8,((2)  and 
they  mnst  be  libelled  specifically  in  connec- 
tion with  the  alleged  treasonable  intent ; 
but  the  prosecutor,  after  alleging  a  sab- 
stantive  antecedenc  design,  as  far  back  as 
the  month  of  April,  proceeded,  in  libelling 
the  overt  acts,  at  once  to  28th  of  June, 
without  alleging  that  they  were  done  in 
pnrsnance  of  the  intent  before  men- 
tioned. 

The  Lord  Justice-Clerk  qnoted  the  in- 
dictment in  Thietlewood^M  caae,{e)  to  show 
that  such  strictness  as  was  contended  for 
on  behalf  of  the  pannel  was  unknown  in 
English  practice. 

Logan  departed  from  the  objection, 
which  was  accordingly  repelled. 

2ndly,  he  objected  to  the  first  charge  as 
laid  at  common  law  for  conspiracy.  The 
mode  adopted  was  too  va^e.  It  ought  to 
have  been  alleged  in  the  mmor  that  the  vari- 
ous acts  set  forth  in  support  of  the  charge, 
had  been  done  or  said  in  pursuance  of  the 
common  design  qharged  in  the  major. 

Lord  Justice-Clerk:  It  would  have 
been  better  had  the  mode  you  now 
suggest  been  adopted ;  but  on  the  sev^enth 
page  of  this  indictment,  it  is  stated  that 
the  body  calling  itself  the  National  Gruard, 
aud  over  a  meeting  of  which  the  pannel  is 
said  to  have  presided. 


(a)  Afterwards  Lord  Rutherfurd. 
(6)  Afterwards  Lord  Ardmillan. 
(c)  Afterwards  Lord  Monoreiffi  Lord  Justice- 
Clerk. 

id)  Hume,  vol.  1,  p.  514. 
(O  8a  St  Tr.  681. 
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'*wafl  known  by  him  to  be  an  illegid  and  dis- 
loyal body,  formed  and  enrolled  for  the  illegal 
and  disloyal  purposes  above  libelled,  or  one  or 
k  of  them." 


Sorely  that  is  safBoient. 

Srdly,  Logan  objected  that  the  common 
law  charges  were  incompetent.  But  for 
the  late  statate,  the  acts  charged  against 
the  paimel  wonld  have  amounted  to  high 
treason,  and  could  only  have  been  tried  as 
snoh ;  they  were  now  reduced  to  felony  by 
11  &  12  Vtct  c.  12.,  and  could  only  be  tried 
under  that  statute. 

The  Court  thought  this  objection  so 
important,  that,  on  the  suggestion  of  the 
Lord  Ad/voeaU,  with  the  concurrence  of  the 
prisoner's  counsel,  they  delayed  the  case 
for  two  days,  in  order  that  the  case  might, 
together  with  those  of  Qrant,  Baaiken,  and 
Hamiltim,  be  heard  before  a  fullBencb.(a) 
The  LoiiD  Justice-Glehk  in  the  meantime 
directed  the  attention  of  the  Crown  to 
the  mode  in  which  it  was  stated  that 
CwnnUng  did 

**  his  said  compassiog,  &c.,  wickedly  and  fdoni- 
onsly  fanher  express,  utter,  and  declare  by  writ- 
ing, subMribing,  and  addressing  to  Mr.  James 
Smith,  27,  Bninswick  Street,  Glasgow,  a  letter, 

Was  this  a  charge  of  publishing,  or  in- 
tended as  an  overt  act?  Was  the 
letter  merely  intended  as  a  narrative 
of  the  compassings  charged,  or  was  it 
intended  to  be  proved  as  an  overt  act  ?(a) 
He  also  inquirea  whether  the  Crown  con- 
sidered the  charge  of  conspiracy,  as  laid 
at  common  law,  to  be  anything  different 
from  sedition.  If  it  was  not  different,  the 
Grown  could  baye  no  interest  to  press  it. 
If  different,  doubts  might  udse  as  to  its 
competency,  inasmuch  as,  if-  such  com- 
passmgs  and  imaginings  as  those  charged 
against  the  pannels  should  be  sufficiently 
proved  by  overt  acts,  the  charge  might 
amount  to  high  treason,  notvfrithstanding 
the  recent  Btatute.(&)  There  was  no  pre- 
cedent for  any  indictment  in  such  a  form 
for  sedition  merely.  *In  all  previous  in- 
dictments it  was  merely  alleged  that  the 
acts  done  had  been  calculated  and  intended 
to  alienate  the  minds  of  the  subjects  or 
imxiuce  disaffection,  Ac, ;  but  the  present 
charge  went  a  great  deal  further,  in  charg- 
ing a  compassing  to  effect  an  alteration  of 
the  laws  and  constitution  of  the  Realm  by 
force  and  violence.  The  question  became 
very  important  in  considering  the  applica- 
tion of  Sir  WUUam  Bae'9  Act,  6  Geo,  4. 
c.  47.,  whereby  the  punishment  of  trans- 
portation wais  abolished  in  cases  of  sedi- 
tion, inasmuch  as,  if  this  was  held  to  bo 
something  different,  the  Crown  might  ask 
for  a  sentence  Xff  transportation. 

(•>  Q^rRegr  r,  Duffy,  below,  p.  795. 
(6)  Cf.  Btg,  ▼.  (yDonmett,  below,  p.  688. 


Korember  9th,  1848. 

Fvesent,  The  Lobd  JasncB-CLERK, 
LoKDs  Mackbitzte,  Moncbeipp,  Medwtn, 
CocKBURN,  and  Wood. 

Logan :  It  is  incompetent  to  try  these 
charges  otherwise  than  under  the  recent 
statute  11  A  12  Vict.  c.l2.  The  libel  charges 
under  this  statute,  a  compassing  to  levy 
war  against  the  Queen,  in  order,  by  force 
or  constraint,  to  compel  her  to  change 
her  measures  and  counsels  or  to  intimidate 
and  overawe  Parliament.  It  also  charges 
under  the  common  law  a  conspiracy  to 
effect  an  alteration  in  the  laws  and  con- 
stitution of  the  realm  by  force  and  yio- 
lence,  or  by  armed  resistance  to  lawful 
authority.  'Ilie  substance  of  tho  offence  is 
the  same  in  either  case,  being  an  attempt  to 
effect  a  change  of  the  government  by  force. 
The  minor  is  same  in  ooth  charges,  except 
that  under  the  conspiracy  the  pannel  is 
not  charged  with  joining  the  National 
Guard,  but  that  is  imoiaterial.  The  offences 
charged  were  relevant  to  constitute  treason 
under  the  old  law  of  Scotland,  before  the 
passing  of  ^  Ann.  c.  21  (a).  In  England, 
25  Edw.  3.  made  it  treason  to  levy  war 
against  the  king.  A  mere  conspiracy  to 
levy  war  was  not  a  substantive  treason, 
but  might  be  treated  as  an  overt  act  of 
the  treason  of  compassing  the  king's 
death.(&)  86  Oeo.  3.  c.  7.  made  a  con- 
spiracy to  levy  war  a  substantive  treason^ 
when  evidenced  in  a  certain  manner.  It 
is  now  felony  under  11  &  12  Viet,  o,  12* 
and  can  only  be  tried  under  that  statute. 
ErsJeine,  6.  4.  tit.  4.  s.  20;  Mackenzie, 
Criminal  Law,  High  Treason,  tit.  6 ;  Act 
of  1st  Pari.,  Cha.  2.  c.  6.,  vol.  2  p.  138. 
Lvders  on  High  Treason,  p.  137 ;  7  St. 
Tr.  961.  The  meaning  of  compassing  is 
there  defined  as  "  attempting." 

Lord  Justice-Clerk:  Attempting  was 
doubtless  treason  in  Scotland.  Is  com- 
passing, conspiring,  and  attempting  in 
any  way  different  from  compassing  or 
conspiring? 

Logan:  The  difference  is  that  before 
the  Union,  compassing  and  conspiring 
would  in  Scotlana  have  been  hiffh  treason, 
but  in  England  could  only  nave  been 
proved  by  overt  act  done  in  pursuance 
thereof.  Under  7  Ann,  c.  21.  compai^sing 
to  levy  war  did  not  cease  to  be  per  se 
a  treason  in  the  law  of  Scotland.  It  is 
incompetent  to  try  it,  as  evidenced  by 
overt  acts,  as  an  offence  at  coqimon  law ; 
Hume,  vol.  1,  553.    There  is  no  instance 


(a)  As  to  treason  in  Scotland,  and  the  effect 
of  7  Ann.  c.  21.,  see  Lord  President  Hope's 
charge  to  the  grand  jury  in  Hardie's  case,  and 
the  authorities  collected  in  the  notes  thereto. 
1  St.  Tr.  N.S.  613. 

(6)  76.  and  per  Willes,  J.,  in  Rtg,  v.  Mulcaky, 
L.R.  »  H.  L.  M«. 
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between  1709,  the  date  of  7  Ann.  c.  21., 
and  1795,  the  date  of  36  Geo.  3.  )b.  7.,  in 
whioh  it  has  been  held  that  epedee  faoti, 
snch  as  here  set  forth,  are  panishable 
otherwise  than  as  treason.  It  must  have 
been  considered  that  the  English  law  of 
treason,  introdaced  by  7  Ann.  c.  21.,  had 
merged  all  subordinate  charges ;  coiise- 
qaently  the  reservation  of  the  common  law 
in  36  Qeo.  3.  o.  7.  s.  6  has  no  application. 

Lord  Justice-Clerk  :  Woiiid  not  this 
have  been  a  seditions  offence  in  England 
before  the  passing  of  36  Geo.  3.  c,  7..  as 
in  Walker's  case  (o)  at  Lancaster  P 

Logan :  In  Walker^s  case,  which  led  to 
the  passing  of  that  Act,  the  words  used 
were  similar  to  those  in  the  present  indict- 
ment. This,  however,  is  no  proof  that 
the  common  law  of  Scotland  wonld  have 
regarded  it  in  the  same  light,  as  it  was 
altogether  dissimilar  from  the  common  law 
of  England. 

Further,  it  is  necessary  that  each 
offence  should  be  tried  under  its  appro- 
priate nomien  jwrie  ;  if  it  is  treason,  it  is 
nothing  else.  36  Qeo.  3.  c.  7.  did  not  alter 
the  character  of  the  offence,  it  only  mado 
that  which  was  before  merely  evidence  of 
treason  into  a  subMtantive  treason ;  SaH, 
P.O.,  pp.  62,  63 ;  case  of  ffardie.ih)  There 
is  no  such  reservation  of  the  common 
law  in  11  &  12  Vict.  c.  12.  s.  2  as  in 
26  Qeo.  3.  c.  7.  s.  6,  and,  that  statute 
being  repealed,  the  reservation  therein 
contained  was  repealed  also.  But,  further, 
11  &  12  Vict,  contains  nrovisions  for  the 
benefit  of  parties  accusea  under  it.  Under 
the  4th  section  information  must  have 
been  given  within  six  days  after  the  of- 
fence was  committed,  and  a  warrant 
issued  within  ten  days  thereafter,  other- 
wise the  party  cannot  be  tried  under  the 
Act ;  besides  which,  by  s.  9,  in  Scotland 
the  party  is  entitled  to  the  benefit  of 
criminal  letters,  as  though  intimation  had 
been  given  under  the  Act,  1701. 

In  any  case,  even  under  the  reserva- 
tion in  36  Geo.  3.  c.  7.  s.  6,  the  prosecutor 
would  not  have  been  entitled  to  try  both 
under  the  statute  and  at  common  law. 
He  must  have  made  his  election :  and  it  is 
equally  incompetent  to  try  in  both  ways 
under  this  statute. 

Lord  Advocate  and  Cratifwrd :  The  case 
must  be  considered  under  three  heads : — 

1.  The  common  law  of  Scotland  ; 

2.  As  affected  by  the  English  Treason 

Atts ;  and, 

8.  Under  the  present  statute. 

1.  The  charge  of  conspiracy,  as  here 
laid,  would  have  been  an  offence  at  com- 
mon law.  The  common  law  reaches  all 
criminal  actss  falling  within  the  range  of 


(a)  S3  St.  Tr.  1069. 
(6)  1  St.  Tr.  N.S.  600. 


precedent  or  known  principle.  Ajsuming, 
for  the  sake  of  argument,  that,  in  BcotlMid 
as  in  England,  all  felonies  merge  in 
treason,  the  conspiracy  here  charged 
does  not  amount  to  felony  under  11  it  12 
Viet,  on  the  one  hand,  but  yet  is  properly 
distinguishable  from  sedition  on  the  other. 
The  compassing,  which  is  now  no  longer 
treason,  is  the  act  of  an  individoal  mind, 
and  is  complete  so  soon  as  the  intent 
is  formed.  To  constitute  the  crime  of 
conspiracy,  there  must  be  a  common 
intent,  a  combination  by  a  plurality  of 
persons,  and  it  munt,  therefore,  be  con- 
sidered as  different,  both  from  the  com- 
passing, made  felony  b^  11  &  12  Fiet., 
and  from  sedition  as  an  mdividu*l  act. 

LoBD  JusncB-OLEBJL:  Do  yon  main- 
tain that,  under  a  charge  of  sedition,  it 
would  be  incompetent  to  libel  a  combining 
for  seditions  purposes  ? 

Craufurd:  It  is  not  necessary  to  push 
the  argument  that  length.  The  charge 
here  is  not  so  laid,  but  yet  it  is  well  laid ; 
and  if  the  combination  is  proved  as  stated, 
that  is  more  than  mere  piersonal  sedition. 
There  never  yet  was  a  period  when  such 
conspiracy  would  not  per  ee  have  been  a 
crime  at  common  law. 

2.  The  Act  of  86  Oeo.  3.  c.  7.  made  no 
difference.  Under .  it  the  common  law 
was  specially  reserved  by  s.  6.  Further, 
that  Act  is  now  repealed. 

8.  11  &  12  Vict.  c.  12.  repeals  36  Geo.  3., 
and  by  such  repeal,  restores  the  com- 
mon law,  as  to  all  compassings  not  made 
substantive  treasons  under  this  Act. 
There  is,  therefore,  no  longer  need  for 
any  reservation  of  the  common  law,  which 
reaches  this  crime,  and  all  such  crimes, 
by  its  own  native  vigour*  The  common 
law  is  never  excluded,  except  by  positive 
words;  Hwne,  vol.  2,  p.  S7.  This  has 
been  acted  upon  in  many  oases  under 
Lord  EUenborough'B  Act ;  case  of  Alexander 
Mackenzie,  HighOourt,  December  31, 1848, 
Broun,  vol.  1.,  495.  The  result  of  the 
other  view  would  be,  that  between  the 
7  Ann.  c.  21.  and  36  Geo.  8.  such  con- 
spiracy, as  here  charged  against  the 
pannel,  would  have  been  no  offence  at  all, 
inasmuch  as  the  pannel  sa^s  that^  the 
7  Ann.  c.  21.  prevented  it  being  indicted 
at  common  law,  and  yet  he  admits  that  it 
was  not  treason  under  25  Edw.  3.  It  might 
have  been  tried  at  common  law  both  before 
and  after  36  Oeo.  3.  c.  7.,  and  there  is 
nothing  in  11  &  12  Viet.  c.  12.  to  affect  this. 

Loud  Justice  Glebk  :  Is  it  not  a 
strong  thing  to  say  that  yon  are  entitled 
to  disregard  all  the  privileges  given  to 
the  pannel  under  the  4th  and  9th  sections 
of  11  &  12  Vict,  as  to  the  time  within 
which  the  information  must  be  ffiven — the 
warrant  for  apprehension  iianed^  and  the 
party  brought  to  trial  ? 
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Orawfwrd:  The  crime  of  conspiracy  is 
not  identical  with  the  statatorj  offence 
nnder  11  h  12  Yid,  c.  12.  We  do  not  seek 
to  enforce  against  the  pannel,  in  respect 
of  this  charge,  the  high  penalties  imposed 
by  the  statute. 

LoaD  JusncB- Clerk:  Do  you  say  yon 
do  not  intend  to  prove  the  compassing 
charged  nnder  11  &  12  Viet.  c.  12.  by 
means  of  conspiracy  P 

Monereiff  replied :  The  points  are  few, 
bnt  important.*  Onr  position  is,  that  the 
charge  of  conspiring  to  eti'ect  an  alteration 
of  the  laws  and  constitution  of  the  Realm 
mergeii  in  the  felony  by  reason  of  11  &  12 
Ftct,  jnst  as  before  that  statute  it  wonld 
have  merged  in  treason,  except  for  the  re- 
servation under  86  Geo.  3.  c.  7.  s.  6.  That 
reseryation  is  equivalent  to  a  statutory 
declaration  that,  out  for  it,  the  common 
law  would  have  been  ousted.  By  the  18th 
section  of  the  Treaty  of  Union,  recited  in 
the  statute  of  Anne,  it  was  provided — 

"^That  the  lavB  tvhich  concern  public  right, 
policy,  and  dvil  goverDinent,  may  be  miide  the 
\  throughout  the  whole  United  Kingdom." 


And  by  7  Ann.  c.  21.  it  was  enacted — 

**  ^Fhat  such  crimes  and  offences  which  are  high 
txeason  or  mispiision  of  high  treason  within 
England,  shall  be  construed,  adjudged  and 
taken  to  be  high  treason  and  misprision  of  high 
treason  within  Scotland ;  and  that  from  hence- 
forth, no  crimes  or  offences  shall  be  high  treason 
or  misprision  of  hi^h  treason  within  Scotland, 
bat  those  that  are  high  treason  or  misprision  of 
high  treason  in  England." 

This  statute  overruled  the  common  law 
of  Scotland,  in  so  far  as  it  was  incon- 
sistent therewith.  Lord  HoU,  in  Sir  John 
Friend's  caBe(a) — 

There  is  no  instance  of  a  party  having 
been  indicted  for  conspiracy  to  levy  war 
as  a  separate  offence  before  36  Oeo,  3. ;  it 
must  therefore  have  been  considered  as 
treason  if  proved  by  overt  acts,  or,  if  it 
could  not  be  so  proved,  as  sedition  only. 
Notwithstanding  the  rebellions,  Hume 
makes  no  mention  of  any  common  law 
charges  of  this  kind,  and  it  is  fair  to 
assume  that  nothing  of  the  kind  was  ever 
considered  competent  at  that  time. 

The  doctrine  of  merger  goes  much 
ftyrther  than  seems  to  have  been  supposed. 
In  the  case  of  McLc1cinley,(h)  the  point  was 
not  decided  as  applicable  to  the  law  of 
Scotland,  althouffn  on  a  fair  import  of  the 
opinions  delivered,  it  must  be  assumed  that 
the  doctrine  was  allowed  in  cases  of  treason. 
The  doctrine  of  merger  extends  to  cases, 
however,  other  than  those  of  treason,  the 
principle  being  that  where  partioa]ars|M0ies 
facH  are,  by  means  of  a  statute,  raised  mto  a 


(a)  18  St.  Tr.  1. 
C6)  sa  St.  Tr.  S7d. 


higher  offence,  it  is  incompetent  to  prove 
them  under  a  lower  charge.  The  A.ct  of 
11  &  12  Viet,  is  a  British  statute ;  it  has 
used  English  terms  unknown  to  the  law 
of  Scotland,  and  we  must  so  to  English 
law  for  an  interpretation  of  their  meaning. 
By  that  law  conspiracy  would  be  misde-  * 
meaner  only,  and  even  conceding  that  the 
common  law  has  revived  in  consequence 
of  the  repeal  of  the  36  Oeo.  3.  c.  7.,  the  only 
effect  would  be  that,  inasmuch  as  under 
the  present  Act  it  is  declared  to  be  a 
felony,  and  as  it  is  an  undoubted  principle 
of  English  law,  that  if  an  act  amounts  to 
felony  it  cannot  be  charged  as  a  misde- 
meanor, the  common  law  charges  are 
incompetent  here.  Justice  BuUera  direc* 
tion  to  the  jury  in  laaae's  case. (a) 

The  question  is,  is  the  statute  exoludive 
to  any  extent  P  if  so,  it  is  exclusive  to 
every  extent.  There  are  provisions  in 
favour  of  the  pannels,  and  the  Lord 
AdvoecUo  cannot  neutralize  the  enactments 
of  the  legislature  in  their  favour,  under 

Eretence  that  he  does  not  seek  to  have  a 
igh  penalty  imposed  upon  them,  for  the 
pannel  may  prefer  protections  which  may 
enable  him  to  prove  his  innocence,  or 
exempt  him  from  trial  altogether,  to  being 
charged  with  a  subordinate  offence  infer- 
ring a  minor  punishment,  in  respect  of 
which,  those  privileges  are  not  accorded 
to  him. 

LoBD  Justicb-Glbrk  :  It  wonld  have 
been  very  desirable  to  have  had  more 
time  to  deliberate  before  giving  judgment 
in  this  very  important  case ;  but,  as  the 
pannel  is  entitled  to  all  the  privileges  of 
the  Act,  1701,  under  the  9th  section  of 
11  &  12  Vict,  c.  12.,  the  Court  cannot  delay 
giving  their  decision  upon  the  points 
which  have  been  urged  in  nis  favour. 

I  feel  the  greatest  difficulty  in  support- 
ing the  relevancy  of  the  charges  objected 
to,  and  but  for  the  great  difference  of  my 
opinion  from  the  rest  of  the  Court,  1 
should  have  expressed  myself  more  de- 
cidedly against  the  relevancy  of  tiie  two 
charges  laid  at  common  law. 

I  think  the  Lord  Advocate  made  a  great 
mistake  as  to  the  purport  of  the  argument 
on  behalf  the  pannel,  in  not  observing 
that  the  minors  of  all  the  charges  were 
essentially  the  same.  It  is  true  that  at 
first  the  argrament  which  has  now  been 
submitted  to  the  Court  was  confined  to 
the  charge  of  sedition  only,  but,  on  my 
suggestion,  it  has  to-day  been  extended  to 
both  the  charges  at  common  law. 

I  wish  to  guard  myself  aaainst  agreeing 
in  the  doctrine  which,  it  has  been  said, 
has  been  involved  in  this  argrament,  that 
the  offences  here  charged  were  not  cognia* 


(a)  %  Bast.  P.C.  o.  SI.  s.  8,  p.  loai. 
see  now  14  &  15  Viot.  c  100.  s.  18, 


But 
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able  by  the  common  law  before  Z6  Geo,  3. 
c.  7.,  I  have  no  doubt  that  before  the 
passing  of  that  Act  they  were  illegal. 
That  statute  made  them  treason,  bat,  in 
a  criminal  charge,  the  nature  of  the  facts 
alleged  against  the  prisoner  is  alone  im- 
'portant.  No  doubt  compassing  to  levy 
war  against  the  Queen  was  made  treason 
by  36  Geo.  3.,  as  made  perpetual  in 
5y  Geo,  3.  c.  6. ;  but  this  shows  that,  at 
common  law,  the  rule  was  as  I  have 
stated  it,  namely,  that  intention  must 
be  shown  by  overt  acts  in  all  criminal 
offences,  and  that,  according  to  the  cri- 
minality of  the  overt  acts  proved,  the  law 
would  infer  a  criminal  intention.  The  Act 
of  36  Oeo,  3.  c.  7.  contains  a  clanse  which 
expressly  enables  the  prosecutor  to  try  at 
common  law  for  the  overt  acts,  which 
were  always  illegal,  an  well  as  for  the 
intention  men  first  made  a  crime  under 
the  statute.  This  is  easily  understood. 
It  was  natural,  under  the  circumstances, 
to  find  such  a  reservation,  inasmuch  as  on 
the  one  hand  it  would  have  been  extremely 
difficult  to  have  pr6ved  intention  without 
overt  acts,  so,  on  the  other,  it  might  appear 
on  the  evidence  that  the  only  intention  the 
law  could  ascribe  to  the  prisoner  was  a 
treasonable  one,  whereby  an  indictment 
for  a  less  offence  might  have  been  rendered 
abortive.  It  is,  however,  conceded  that 
no  such  reservation  exists  in  the  late 
statute  of  11  &12  Vict.,  nor  could  it  be 
expected,  for  as  tlie  intentions  dealt  v^ith 
by  the  statute  are  now  no  longer  sub- 
Btatitive  treasons,  the  reason  for  such 
reservation  no  longer  exists. 

The  late  statute  is  entitled,  *' An  Act 
for  the  better  security  of  the  Crown  and 
Government  of  the  United  KiDgdom," 
and  I  think  that  the  safe  rule  is  to  con- 
sider it  as  the  whole  code  of  law,  applic- 
able to  the  offences  of  which  it  treats. 
The  general  declaration  of  the  statute  of 
Union,  the  nature  of  the  Union  itself,  and 
tiie  whole  scope  and  object  of  legislation 
since  that  period,  show  that  such  an  Act, 
defining  the  criminality  of  political  of- 
fences, containing  provisions  as  to  the 
mode  of  prosecution,  must  be  taken  as  a 
legislative  declaration  of  what  shall  be  the 
full  and  only  remedy  at  both  ends  of  the 
island.  This  statute,  after  a  recital  of 
previous  statutes,  and  after  repealing  the 
same,  in  so  far  as  they  relate  to  certain 
compMsings,  proceeds,  in  the  third  section, 
to  declare  that  such  compassinfts  shall  be 
felony.  I  cannot  separate  these  two  pro- 
visions, more  especially  as  this  section  is 
identical,  with  the  single  difference  of  add- 
ing the  words,  **  open  and  advised  speak- 
ing," with  the  words  employed  in  36  6^00.  3. 
The  statate  then  prescribes  how  the  of- 
fences oontemfdated  shall  be  ptmished, 
and  reatrictB  the  powers  of  the  proeeoutor 


as  to  the  time  within  which  he  is  to  prefer 
his  instance,  and  thereafter  restricts  Uie 
competency  of  trial  within  the  perifxl 
allowed  to  persons  afte^  intimation  has 
been  given  under  the  Act,  1701. 

In  the  face  of  such  provisions,  tending 
80  materially  to  the  benefit  of  the  pannel, 
I  cannot  bring  myself  to  believe,  that 
when  the  legislature  enacted  this  statute, 
it  was  ever  contemplated  that  it  was  com- 
petent to  the  Public  Prosecutor  to  evade 
all  these  advantages,  by  pf  oceeding  as  for 
a  different  offence  at  common  law. 

If  I  could,  looking  at  the  whole  scope 
of  this  indictment,  find  the  charge  of  con- 
spiracy or  sedition  different  in  substance 
or  matter  of  charge  from  the  allied 
statutory  offence,  my  diflBculties  would 
not  arise ;  but  surely  a  charge  of  com- 
passing to  levy  war  against  the  Queen 
would  be  supported  by  proof  of  a  con- 
spiracy so  to  do.(a)  There  never  was  such 
a  conspiracy,  however  abortive,  without  a 
compassing.  The  same  acts  which  would 
show  conspiracy,  if  they  proved  anything, 
would  also  establish  the  compassing.  Li 
the  first  charge  it  is  stated  that  the  pannel 
was  •*  convened  as  member,"  &c.,  of  the 
alleged  illegal  body,  associated  for  the 
illegal  purposes  therein  set  forth.  Now, 
what  does  that  charge  import  p  It  has  not 
been  disputed,  that,  with  the  exception, 
not  the  variance,  that  the  joining  of  the 
National  Guard  is  not  charged  in  the  minor 
under  the  common  law  charge,  the  charges 
are  otherwise  identical.  It  is  manifest 
that  one  minor  would  have  done  for  both. 
I  have  the  greatest  difficulty,  then,  in 
holding  that  any  different  ofience  can  be 
ascribed  in  the  msjor.  If  it  was  so,  I 
must  tell  the  jury,  when  I  come  to  sum 
up,  that  although  they  shall  say  that  the 
parties  are  innocent  of  the  facts'oharged 
against  them  under  the  statute,  they  may 
yet  be  guilty  of  the  same  facts  under  the 
charge  at  common  law.  To  my  mind  such 
a  state  of  things  is  impossible.  It  is 
plainly  no  difierence  that  others  were  with 
him  (the  pannel),  inasmuch  as  he  is  alleged 
to  have  acted  in  concert  with  others  in  the 
contravention  of  the  statute ;  and  perhaps 
the  worst  acts  set  forth  against  nim,  in 
respect  thereof,  are  his  approval  and 
adoption  of  the  illegal  conduct  of  others 
with  whom  he  was  associated. 

A  point  has  been  raised  during  the  dis- 
cussion, on  which  I  am  anxious  to  have 
the  assistance  of  the  Court,  namely,  that 
the  conspiracy  here  set  forth  is  not  sedi- 
tion. To  that  doctrine  I  entirely  demur. 
I  think  it  sedition  of  the  worst  kind,  but 
still  sedition.  I  have  never  for  one  mo- 
ment thought,  since  the  passing  of  8ir 
WilUam  Mae't  Ax$t,    that  -transywtatioB 

(a)  See  Reg,  v.  Mulcakg,  L.R.  8  H.  L.  306. 
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is   gtiU    oompetent   for   acts   like  those 
oharged  in  the  present  indictment.    Here 
the   Pablio    Prosecutor    ought    to   have 
charged  *'  sedition,  especially  when  com- 
mitted   by  compassing,"  &o.    In    1793,  j 
under  the  seneral  charge  of  sedition,  the  < 
pannels  had  sentence  after  proof  for  se- 
ditious conspiracy ;   but  should  the  jury  , 
return  a  yerdict  of  not  guilty  of  sedition, 
but  ^uUty  of  conspiracy,  if  we  pronounce  j 
our  interlocutor  sustaining  the  relevancy 
of  both  charges,  we  must  hold  this  to  be  i 
a  good  and  consistent  yerdict.    I  should  j 
like,  for  my  assistance  in  directing  the  i 
jury,  to  hear  your  lordships'  sentiments  j 
on  this  point.  '  | 

It  is  for  these  reasons  that  I  am  for  : 
sustaining  the  objections  which  have  been 
made  to  the  relevancy  of  the  present  in-  \ 
dictment.    In  so  doing,  I  wish  it  to  be  i 
understood,  that  I  by  no  means  go  on  any  | 
general  notion  that  the  intervention  of  a  i 
statute  abrogates  the  common  law  in  every  i 
case.    I  go  upon  the  peculiarities  of  thi8 
statute  itself,  the  object  for  which  it  was 
framed,  and  the  circumstances  under  which 
it  passed ;  and  giving  due  regard  to  these, 
I  am  of  opinion  that  the  legislature  has 
thereby  detinitely  declared,  that  wherever 
the  acts  charffea  against  a  panel,  in  fair 
construction  of  law,  amount  to  a  contra- 
venliou  of  the  statute,  the  onlj  competent 
proceeding  are  those  prescribed  by  the 
statute,  with  all  the  privileges  it  gives  to 
the  parties  accused. 

Lord  Mackenzie  :  There  are  two  charges 
objected  to,  conspiracy  and  sedition,  both 
charges  at  common  law.  It  is  not  said 
that  these  are  not  crimes  at  common  law 
themselves.  But  it  is  said  that  they  are 
excluded  by  11  &  12  Viet  c.  12.,  as  con- 
taining matter  that  is  in  the  statutory 
charge.  Now,  I  think  they  do  contain 
sach  matter.  But  does  that  warrant  the 
exclusion  of  the  common  law  charges  P  It 
is  said  to  do  so.  TV  by?  Because  11  &  12 
Viet.  c.  12.  comes  in  place  of  36  Oeo.  3. 
c.  7.,  which  would  have  excluded  it.  Now 
to  this  I  see  two  answers : — 

First,  the  Act  of  3<>  Oeo.  3.  c.  7.  did 
not  exclude  the  common  law;  it  had  a 
clause  expressly  reserving  it. 

Secondly,  if  the  Act  of  36  Oeo.  3.  c.  7.  did 
exclude  the  commoa  law,  yet  the  mention 
of  it  in  the  Act  11  &  12  Vict.,  as  coming  in 
place  of  that  of  36  Oeo.  3.,  did  not  mean  that 
It  was  to  keep  up  this  effect  of  that  statute. 
It  repealed,  in  the  proper  enacting  clause, 
the  Act  of  36  Oeo.  3.  c.  7.,  ^nd  without  any 
qualification.  It  therefore  took  away  the 
treasons  of  the  Act  of  36  Oeo.  3.  c.  7.,  and 
substituted  a  felony.  Now,  supposing  that 
the  treasons  of  the  statute  of  36  Oeo.  3. 
c.  7.  excluded  the  common  law,  why  should 
tibis  exclusion  remain,  when  they  were 
tmhetk-  %ntif  and  a  statutory  felony  sub* 


stituted,  felony  having  no  such  quality  of 
exclusion  as  treason  hasP  The  one  is 
taken  away  with  its  qualities ;  the  other 
substituted  with  its  qualities.  If  the 
accessory  qualities  of  treason  had  been 
continued,  it  would  have  greatly  defeated 
the  purposes  of  the  Act,  one  of  which 
was  to  facilitate  the  trial  of  these  things. 

I  therefore  set  aside  that  expression. 
Secondly,   but  it    is    further    said,   that 

II  &  12  Vict  u.  12.  in  itself  has  provisions 
inferring  the  exclusion  of  the  common 
law.  I  am  not  satisfied  with  that  argu- 
ment. The  Act  of  Victoria  is  an  Act  which 
imposes  severe  pains  on  certain  acts, 
which,  at  common  law,  were,  as  sedition, 
punishable  only  by  two  years  imprison- 
ment at  most.  This  statute  makes  them 
liable  to  transportation  for  life.  It  also 
brings  in  accessories  after  the  fact,  not 
liable  at  common  law,  and  takes  away  the 
right  of  bail  from  the  accused  On.  the 
other  hand,  it  gives  certain  privileges  to 
those  prosecuted  under  it.  The  chief  of 
these,  which  relates  to  the  charge  of 
advised  speaking,  is  of  value,  and  there 
are  some  other  privileges  of  less  moment. 
But  I  cannot  see  why  these  may  not  be 
given  to  persons  prosecated  under  the 
statute,  without  inferring  that  the  common 
law  is  excluded  in  prosecutions  for  all  the 
acts  of  crime  stated  in  the  statute.  I 
think  the  statute  free  from  any  absurdity, 
in  the  view  that  the  common  law  was 
open,  as  before,  with  its  lighter  pains,  and 
less  severe  procedure;  but  that,  if  the 
statute  is  insisted  in,  the  privileges  there- 
by given  must  be  granted.  I  cannot 
therefore  supply  the  place  of  a  clause  of 
exclusion  in  the  statute,  and,  on  the  whole, 
I  feel  bound  to  repel  the  objections. 

Lord  MoNCBBiPf :  I  could  have  wished 
for  more  time.  This  indictment  con- 
tains three  charges— one  is  for  contra- 
vention of  11  &  12  Viet  c.  12.  s.  3.  That 
is  a  high  and  penal  statute,  and  there 
is  no  ejection  to  the  charge  founded 
thereon.  But  the  indictment  goes  on  to 
state  second  and  third  charges.  The 
second  charge  I  think  different  in  some 
respects  from  the  first.  The  question  we 
have  to  decide  is,  whether  the  second 
charge  is  relevant  as  the  law  stands.  No 
one  doubts  that  apart  from  the  statute  it 
would  have  been  ^ood.  It  is  admitted 
that  the  speoiet  faet%  set  forth  constituted 
a  crime  before  the  Union.  By  that  Act  no 
doubt  the  law  of  Scotland,  so  far  as  ror 
spects  treasonable  offences,  was  overruled.' 
The  36  Oeo.  3.  c.  7.  makes  acts  similar  to* 
those  now  charged  a  substantive  treason, 
and  contains  a  special  clause,  reserving 
the  competency  of  a  common  law  chum, 
thereby  preventing  any  merger.  ThaJ 
statute  is  now  repealed,  and  with  it  the 
resdrvatton  also.    But  it  is  important,  in 


Digitized  by 


Google 


50d] 


iTle  Queen  agai/nd  Cwnvnwng,  1848. 


tJ(04 


coDBidering  the  craestions  whioh  haye  been 
raised,  to  rememDer,  that  when  they  were 
treason,  the  common  law  was  preserved. 
In  11  k\\2\Vict.  c.  12.  there  are  snbstituted 
provisions.  Bat  there  was  no  neoessity 
for  any  reservation  of  the  common  law, 
inasmuch  as  there  was  no  treason  which 
was  to  have  the  effect  of  creatiug  a 
merger.  I  never  heard  that  because  a 
statute  applies,  the  common  law  is  thereby 
necessarily  ousted.  The  Act  of  ViGtoria 
is  a  highly  penal  one.  The  common  law 
charge  does  not  lead  to  the  same  inference 
as  the  statutory  one,  and  I  think  the 
second  charge  different  from  the  first. 
Conspiring  is  not  necessarily  the  same 
thing  with  compassing  and  imagining.  I 
think  the  law  contemplates  a  special  case, 
and,  inasmuch  as  this  libel  contains  no 
statement  of  open  and  advised  speaking, 
I  think  the  protections  therein  given  can- 
not legally  be  claimed  by  the  pannels  as 
of  right. 

Lord  MsDWTN :  The  indictment  contains 
three  charges;  the  objection  is  to  the 
second  and  third.  I  agree  with  Lord 
M<yiwreiff  that  the  charges  are  somewhat 
different,  lliere  may  be  compassing  with- 
out conspiracy.  There  may  also  be  con- 
si  liracy  without  sedition,  tnough  in  thiti 
case  I  think  it  sedition  of  an  aggravated 
kind  ;  the  question  is,  can  the  common 
law  be  excluded?  I  do  not  think  the 
implication  from  the  statute  is  sufficiently 
strong  to  have  that  effect.  It  is  no  doubt 
now  a  common  law  offence.  By  36  Qeo.  3. 
c.  7.  the  common  law  right  is  reserved.  By 
the  present  Act,  the  repeal  of  36  Oeo,  3.  c.  7. 
was  eflPected,  and  there  was  no  longer  any 
treason  into  which  the  sedition  could 
merge.  It  has  been  said  that  the  statute 
is  the  whole  code  of  law  applicable  to  the 
offence.  The  clause  ''  by  advised  speak- 
ing," although  somewhat  difficult  to  sepa- 
rate from  the  rest  of  the  statute,  still  does 
not  appear  to  me  sufficient  to  exclude  the 
common  law  on  a  charge  like  the  present, 
when  that  is  not  charged.  It  may  be 
proper,  where  the  statute  is  founded  on, 
to  give  the  protection  it  affords,  but  that, 
to  my  mind,  is  not  enough  to  exclude  a 
common  law  charge  like  the  present. 

Lord  GocKBUBN :  There  are  two  ques- 
tions for  our  decision — the  one  is,  whether 
treason  absorbs  all  subordinate  charges; 
conceding  that  to  be  so,  it  has  no  applica- 
tion to  the  present  case,  inasmuch  as  this 
is  not  said  to  be  treason.  The  other  is  on 
36  Qeo.  3.  o.  7.,  as  construed  in  port  maberia 
with  the  recent  statute  of  11  &  12  ViU, 
c.  12.  There  is  no  question  that  a  con- 
spiracy like  this  ib  a  crime.  The  point 
for  determination  is,  has  the  common  law 
been  taken  away  by  the  late  statute,  so 
that  the  only  competent  punishment  must 
be  under  the  statute,  jand  under  the  privi- 


1  lege  given  to  the  ponnel  therein,  so  that 
I  he  has  a  right  to  insist  on  being  tried 
I  under  the  statute,  and  within  the  statu- 
tory period.  Now,  there  is  here  no  express 
i  abrogation  of  the  common  law.  It  is  said 
,  to  be  abolished  by  implication.  It  must, 
however,  be  an  unavoidable  and  necessary 
implication  to  have  such  an  effeot,  and 
I  cannot  see  whence  this  arises.  Nothing 
is  more  common  than  alternatively  charg- 
ing a  contravention  of  a  statute  along 
with  a  common  law  char^,  and  if  one 
minor  will  serve  several  majors,  the  prose- 
cutor is  entitled  so  to  frame  his  indict- 
ment. Even  if  the  charges  were  identical, 
I  should  not  think  exclusion  of  the  com- 
mon law  necessarily  followed ;  but,  inas- 
much as  the  facts  are  not  entirely  the 
same,  I  do  not  think  the  latter  made  a 
crime  under  the  statute  (reads  etoMe). 
Tiiere  must,  under  the  statute,  be  a  levy- 
ing of  war,  which  is  not  said  here.  There 
is  not,  therefore,  any  necessary  implica- 
tion to  es^clude  the  common  law,  and  as  I 
can  guess  the  intention  from  words  only, 
I  do  not  think  they  have  so  expressed 
themselves  as  to  justify  us  in  rejecting 
this  charge.  In  answer  to  the  question 
of  privilege,  it  is  sufficient  to  say  that  he 
will  be  exempted  from  the  pains  of  the 
statute  if  found  guilty  of  the  common  law 
charge  only. 

Lord  Wood:  I  feel  ffreat  difficulty  in 
giving  an  opinion.  There  are  three 
charges.  The  one  statutory,  one  con- 
spiracy, which  I  think  the  same  as  sedi- 
tion, and  a  third  sedition.  I  think  there 
may  be  many  charges  of  those  acts  set 
forth  BO  drawn  as  not  to  infer  a  contra- 
vention of  the  statute.  I  think  the  charges 
in  substance  are  the  same,  notwithstanding 
the  Tariation  in  the  mi^'or.  I  have  no  doubt, 
therefore,  that  it  is  a  relevant  case  under 
the  statute.  If  I  am  asked  to  hold  that 
the  charges,  conspiracy  and  sedition,  are 
to  be  sustained  because  they  are  different 
from  the  charge  under  the  statute,  I 
should  say  the  objection  would  be  good, 
because  I  conceive  them  to  be  substantially 
one  with  the  statutory  offence.  But  the 
question  is,  can  you  nave  both  P  Up  to 
36  Oeo.  3.  c  7.,  these  acts  were  indictable 
by  common  law,  then  they  were  created 
iutu  treason,  and  the  less  offence  merged, 
but  the  common  law  was  preserved  even 
by  that  statute.  These  could  not  other- 
wise have  been  prosecuted  at  common 
law  on  account  oi  the  merger.  But  the 
statute  preserved  the  common  law.  Then 
came  the  present  statute  of  11  &  12  VieL 
If  36  Oeo,  3.  c.  7.  had  merely  expired, 
the  common  law  would  have  revived; 
and  the  same  consequence  follows  from 
its  repeal.  They  are  now  no  longer 
treason,  but  felony  under  the  recent 
statute,  and,  but  fur  other  and  speoial 
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ooDBiderationB,  I  would  fasre  had  no  diffi- 
ctdty  in  saying  tiiey  might  still  be  prose- 
cuted as  at  oommon  law,  when  the  re- 
servation was  no  longer  neoessarj,  in 
oonseaaence  of  the  repeal  of  the  statute. 
But  tne  difficulty  is  in  respect  of  the 
special  provision  in  11  &  12  Viet. 
c.  12.,  enacting  other  penalties  in  lieu 
of  treason,  which  at  first  sight  seems 
to  constitute  it  the  only  code  of  law  on 
the  subject.  ,  But  I  incline  to  hold  that 
the  only  meaning  of  this  is  to  say  they 
are  not  to  be  treason  but  felony.  I  am 
not  sure  that  this  is  enough,  by  way  of 
inference,  to  abrogate  the  common  law ; 
although  we  are  pressed  with  the  fourth 
section,  containing  so  many  and  valu- 
able protections  for  the  benefit  of  the 
panel. 

But  I  think  with  Lord  Machenne  th&t 
the  protection  is  given  only  to  the  case  of 
prosecution  for  open  and  advised  speaking, 
now  made  a  felony  under  the  statute. 
But  if  you  proceed  under  the  common  law 
offence,  I  do  not  think  that  the  inference 
is  sufficient  to  exclude  us  from  sustaining 
the  relevancy  in  that  form,  although,  no 
doubt,  the  effect  is  to  deprive  the  ac- 
cused   of  those    protections.     On    these 


grounds  I  concur  with  the  minority  of  the 
Uourt. 

After  the  verdict  in  Grant,  Banhen,  and 
Hamilton's  case  {see  below),  the  Oourt  on 
the  motion  of  the  Lord  Advocate  deserted 
the  diet  simpliciter  against  the  pannel, 
Xames  Ownming,  and  dismissed  him  from 
the  bar. 

Ma.teria.l8  madb  use  Of. — The  above  re- 
port is  founded  ou  the  report  in  /.  Shaw's 
Justiciary  Reports,  17.  In  the  case  of 
HaaiweU  (3  Irvine  s  Justiciary  Reports, 
000),  the  late  Lord  Justice  General  Inglis 
observed  as  to  this  volume.  "  Motives  of 
delicacy  should  not  be  allowed  to  prevent 
the  remark  that  this  volume  of  reports  is 
by  no  means  distinguished  by  accuracy, 
and  there  have  been  many  instances  in 
which  your  Lordships  have  been  obliged 
to  disregard  altogether  the  authority  of 
cases  reported  in  it."  The  objections  to 
the  relevancy  have  been  compared  with 
tho  official  record  in  the  Books  of  Ad- 
journal, furnished  by  the  Clerk  of  Jus* 
ticiary,  and  Shaw's  report  of  Logan^s 
argument  in  support  has  been  slightly 
altered  and  expanded  by  the  editor.  The 
reports  of  the  opinions  of  the  Lords  are 
taken  unaltered  from  Shaw, 
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THE  QUEEN  against  GRANT,  RANKEN,  AND  HAMILTON. 


Trial  of  John  Grant,  Henry  Ranken,  and  Robert  HAMiLTON(a) 
before  the  high  court  of  justiciary,  edinburgh,  present 
Lord  Justice  Clerk  Hope  and  Lords  Moncreiff  and  Mkdwyn,  for 

CONSPIRACY   AND  SEDITION,   NOVEMBER   13tH  AND    14tK,    1848. 

Proceedings  on  motion  for  sentence  before  Lord  Justice  Clerk 
Hope,  and  Lords  Mackenzie,  Moncreiff,  Medwyn,  Cockburn,  and 
WooD^  November  18th  and  25th,  1848.  (Jleported  in  J.  Shaw, 
Justiciary  Reports,  17.(6) ) 

Indictment  for  conspiracy  to  obtain  alterations  in  the  law  bjr  force  and  Tiolence,  and  for  openly 
and  seditiously  using  language  intended  and  calculated  to  excite  popular  disaffection,  commotion, 
and  violence,  and  resistance  to  lawful  authority. 

The  jury  found  the  pannel  John  Grant  not  guilty  of  redition,  and  the  pannels  Hamilton  and 
Ranken  guilty  of  sedition  in  so  far  as  that  they  used  language  calculated  to  excite  popular  dis- 
affection and  resistance  to  lawful  authority,  and  stated  that  they  had  purposely  omitted  the  wonl 
intended.    Verdict  as  to  conspiracy — Not  proven. 

Sedition — Verdict — Words  calcvUuted  but  not  intended  to  excite,  {fcQc) 

Held  by  Lord  Justice  Clerk  and  Lords  Mackensie,  Moncreiff,  Medwyn,  and  Wood — 

That  a  yerdict  finding  the  pannel  guilty  of  the  crime  of  sedition  in  so  far  as  that  be  used 
words  calculated  to  excite  popular  disaffection,  &c.,  was  good,  and  that  it  was  not  neces- 
sary for  the  prosecution  to  aver  or  prove  that  the  words  were  so  intended. 

By  Lord  Cockburn,  dies,  t  That  the  verdict  amounted  to  a  verdict  of  not  guilty,  as  negatiTing 
the  malua  amimua,  which  is  a  necessary  part  of  the  crime  of  sedition. 

By  Lord  Justice  Clerk — 

The  crime  of  sedition  consists  in  wilfully,  unlawfully,  mischievously,  and  in  violation  of  the 
party's  allegiance,  and  in  breach  of  the  peace,  and  to  the  public  danger,  uttering  language 
calculated  to  produce  poi>ular  disaffection,  disloyalty,  resistance  to  lawful  authority,  or,  in 
more  aggravated  cases,  violence  and  insurrection,  not  in  the  exercise  of  the  right  of  free 
discussion  for  legitimate  purposes,  but  with  a  wilful  recklessness  of  consequences. 

(a)  As  to  this  trial  see  Lord  Cockburn's  Trials  for  Sedition  in  Scotland,  vol.  2.  c.  24.  p.  226. 

(6)  See  the  remarks  of  Lord  Justice  General  Inglis  on  this  volume  of  reports,  above,  p.  506. 

(r)  Cf.  the  Ibllowing  English  cases  as  to  intention:  Bex  r.  Burdett,  I  St.  Tr.  N.S.  I,  4  B.  lb 
Aid.  95;  Bex  v.  Harvey  and  Chapman,  2  St  Tr.  N.S.  I,  2  B.  &  C.  257;  Reg.  v.  Lovett, 
8  St.  Tr.  N.S.  1177,  9  C.  &  P.  461;  Beg.  v.  Bums,  16  Cox  C.C.  355  (seditious  libels, 
&o.)  ;  Beg.  v.  Hicklin,  L.  R.  8  Q.B.  860 ;  Steele  v.  Brannan,  L.  R.  7  C.P.  261 ;  Reg.  v.  Adame^ 
22  Q.B.D.  66  (obscene  libeli>,  &o.)  ;  Beg.  v.  Holbrook,  4  Q.B.D.  42 ;  Beg.  v.  Labouehere, 
12  Q.B.D.  820  (defamatory  libels') ;  also,  Williams  t.  Bayley,  L.  R.  1  H.  L.  221,  where  Lord 
Westbury  said,  *'  If  a  man  does  an  act  whicb  is  attended  necessarily  with  an  inevitable  con- 
sequence, he  must  be  taken  in  law  to  have  foreseen  that  consequence,  and  in  point  of  &ct  to  have 
deh'berately  intended  that  it  should  be  the  result  of  his  action  " ;  Beg.  v.  HUl,  8  C.  &  P.  274 ; 
Beg.  V.  Naylor,  L.  B.  1  C.C.R.  4  ;  Beg.  v.  Bishop,  5  Q.B.D.  259. 


BsfOBB  THE  High  CoxmT  op  Jubticiakt. 

Judges   present: — The    Lobd   Justice- 
Clerk  (Hope),  Lord  Moncreipf,  Lord  Med- 


Connsel  for  the  Crown :  The  Lord  Ad- 
voeaie  (Butherfwrd)  (a) ;  James  Cra^fwd, 
Esq.fb),  /.  M.  BeU,  Esq.,  Advocates-Depute. 

Gonnsel  for  the  pannels— 

Jame$  Manereiff,  Esq.(c),  Arehibald  Ora^ 
hams,  Esq.,  Adyooates  for  Uamken. 

(a)  Afterwards  Lord  Rutherford. 
(5)  Afterwards  Lord  Ardmillan. 
(c)  Afterwards  Lord  Justice^erk ;  raised  to 
the  peerage  as  Baron  Moncreiff. 


Alewander  8.  Logan,  Esq.,  Jamei  Lori~ 
met,  Esq.,  AdYocates  for  Orant  and  JSamU" 
ion. 

The  trial  commenced  on  Monday,  13th 
November  1848.  John  Grant,  printer, 
Henry  RanJcen^^  editor  or  joint  editor  of 
the  North  British  Express  newspaper,  and 
Bobert  Hamilton,  tailor,  were  charged  on 
indictment : — 

Indictkbnt. 

That  albeit,  by  the  laws  of  this  and  of  erery 
other  well  governed  realm,  the  wickedly  and 
feloniously  conspiring  to  effect  an  alteration  of  the 
laws  and  constitution  of  the  realm  by  force 
and  violence,  or  by  armed  resistance  to  lawful 
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aathority,  as  also  seditioxi,  are  crimes  of  an  heinoas 
nature,  and  severely  punishable.  Yet  it  is  tme  and 
of  veritj,  that  jou  the  said  John  Qrant,  Henrj 
Banken,  and  Robert  Hamilton  are,  all  and  each, 
or  one  or  more  of  yoo,  guilty  of  the  crimes  above 
libelled,  or  one  or  other  of  them,  actors  or  actor, 
or  art  and  part :  In  so  far  as,  in  the  months  of 
March,  April,  May,  June,  and  July  1848,  or  | 
one  or  more  of  them,  the  particular  date  being  I 
to  the  prosecutor  unknown,  and  within  or  near  | 
a  room  or  hall  in  or  near  Carruber's  Close,  ; 
High  Street  of  Edinburgh,  commonly  called 
"  rkinter*s  Hall,"  formerly  occupied  as  a  place 
of  meeting  by  the  Edinburgh  branch  of  the 
National  Chartist  Association,  and  within  or 
near  the  premises  in  or  near  the  High  Street  of 
Edinburgh,  now  or  lately  occupied  by  the  pub- 
lishers of  the  North  British  Express  news- 
paper, and  within  or  near  the  room  or  hall  com- 
monly called  the  Trades'  Hall,  in  or  near 
Infirmary  Street,  Edinburgh,  and  within  or  near 
a  room  or  hall  in  or  near  Adam  Square,  Edin- 
burgh, and  on  or  near  the  Calton  Hill,  Edin- 
burgh, or  at  one  or  more  of  the  said  places,  or 
at  some  other  place  in  or  near  Edinburgh  to  the 
prosecutor  unknown,  you  the  said  John  Grant 
Henry  Banken,  and  Kobert  Hamilton  did,  all 
and  each,  or  one  or  more  of  you,  wickedly  and 
feloniously  combine  or  conspire  with  each 
other,  and  with  Archibald  Walker,  now  or  lately 
residing  in  or  near  Bread  Street  of  Edinburgh  ; 
Peter  Duncan,  a  mason,  now  or  lately  working 
at  or  near  Dalkeith,  in  the  county  of  Edinburgh, 
now  or  lately  residing  in  or  near  Edinburgh ; 
James  Camming,  shoemaker,  now  or  lately  re* 
siding  in  or  near  Duncan  Street,  Drummond 
Place  of  Edinburgh;  or  with  one  or  more  of 
them,  and  with  other  persons  to  the  prosecutor 
unknown,  calling  themselves  Chartists,  to  effect 
an  alteration  of  the  laws  and  constitution  of  the 
realm,  and  particularly  of  the  constitution  of  the 
Commons'  House  of  Parliament,  the  qualification 
for  the  franchise  required  by  law  in  the  election 
of  members  of  Parliament,  the  duration  of  Par- 
liaments, and  other  such  changes  in  the  laws 
and  constitution  of  thereahn,  desired  and  aimed 
at  by  you  and  your  associates,  and  generally  by 
the  persons  calling  themselves  Chartists ;  and 
the  said  alterations  of  the  laws  and  constitution 
of  the  realm,  you  and  your  said  associates  did 
combine  and  conspire  to  effect,  not  peaceably,  law- 
fully, and  loyally,  but  by  force  and  violence,  or 
by  armed  resistance  to  lawful  authority  ;  and  you 
the  said  John  Grant,  Henry  Banken,  and  Robert 
Hamilton  did,  all  and  each,  or  one  or  more  of 
you,  on  or  about  the  25th  day  of  April  1848,  or 
on  one  or  other  of  the  days  of  that  month,  or  of 
March  immediately  preceding,  or  of  May  im- 
mediately following,  and  within  or  near  the 
premises  aforesaid,  occupied  by  the  publishers 
of  the  North  Briiiah  Express,  or  at  one  or 
other  of  the  places  above  libelled ;  and  again  on 
or  about  the  28th  day  of  April  1848,  or  on  one 
or  other  of  the  days  of  that  month,  or  of  March 
immediately  preceding,  or  of  May  immediately 
following,  and  within  or  near  the  room  or  hall 
situated  m  Adam  Square,  aforesaid,  or  at  one 
or  other  of  the  places  above  libelled,  wickedly, 
feloniouflly,  and  seditiously  resoKe  and  agree 
to  form,  or  cause  and  procure  to  be  formed,  a 


body,  to  be  called  a  National  Guard,  and  to  be 
provided  with  arms,  to  be  used  for  the  illegal 
and  seditious  purpose  of  effecting,  by  force  and 
violence,  or  by  armed  resistance  to  lawful 
authority,  the  said  alterations  of  the  laws  and 
constitution  of  the  realm,  or  one  or  more  of 
them;  and  you  did,  all  and  each,  or  one  or  more 
of  you,  become  a  member  of  the  said  body  call- 
ing itself  the  National  Guard,  knowing  the  same 
to  be  an  illegal  body,  formed  for  the  said  illegal 
and  seditious  purposes.  Further,  you  the  said 
John  Grant,  Henry  Rank  en,  and  Robert  Hamil- 
ton did,  on  or  about  the  1 2th  day  of  June  1848, 
or  on  one  or  other  of  the  days  of  that  month,  or 
of  May  immediately  preceding,  or  of  July  im< 
mediately  following,  attend  a  public  meeting 
of  a  great  number  of  persons  convened  and  as- 
sembled on  Bruntsfield  Links,  near  Edinburgh, 
by  or  in  consequence  of  a  printed  placard,  headed 

"Great  demonstration  of  the  trades  of  Edin« 
burgh  and  Leith  to  refute  the  statement  of  Lord 
John  Russell,  that  the  people  were  not  wanting 
any  reform,  and  to  express  their  determination 
not  to  rest  satisfied  until  the  principles  of  the 
People's  Charter  become  the  law  of  the  land." 

And  you,  the  said  John  Grant  did,  then  and 
there,  take  the  chair  of,  and  preside  over,  the 
proceedings  of  the  said  meeting,  and  you  did, 
then  and  there,  advise  and  exhort  the  persons 
there  convened  and  assembled  as  aforesaid  to 
organize  themselves  into  dubs  and  sections  for 
the  more  effectual  prosecution  of  the  objects  of  the 
Chartist  body ;  and  you  the  said  Henry  Ranken 
did,  then  and  there,  address  the  said  meeting 
convened  and  assembled  as  aforesaid,  and  you 
did,  then  and  there,  openly  and  seditiously,  move 
a  resolution,  in  the  following  or  similar  terms  : 

<<  We,  the  inhabitants  of  Edinburgh  and 
Leith,  in  public  meeting  assembled,  are  satisfied 
of  the  lamentable  ignorance,  or  wicked,  malicioug 
falsehood  of  Lord  John  Russell,  in  stating  that 
the  people  of  this  country  do  not  want  reform  of 
any  sort  whatever ;  and  we  therefore  declare,  that 
it  is  our  intention  not  to  rest  satisfied,nor  to  cease 
agitating,  until  the  people's  Charter  is  the  law  of 
the  land,  being  fully  convinced  that  justice  can 
neither  be  obtained  nor  preserved  unless  the 
people  are  put  in  possession  of  their  rights, 
which  are  clearly  laid  down  in  that  document. 
We  are  further  resolved  to  exert  ourselves  to  the 
utmost  of  our  power  to  promulgate  our  principles 
in  every  quarter  of  the  land,  and  thereby  create 
a  feeling  that  will  ultimately  compel  our  opprea* 
sors  to  relinquish  their  grasp,  which  we  are  satis- 
fied will  be  ere  long ;  for  we  are  determined  that 
while  there  is  misery  for  the  inmates  of  the  cot- 
tage, there  shall  be  no  peace  for  the  inmates  of 
the  hall." 

And  in  support  of  the  said  resolution,  you 
the  said  Henry  Ranken  did,  then  and  there^ 
openly  and  seditiously,  and  in  presence  of  the 
said  meeting,  say,  that — 

"It  was  a  well-known  fact  that  the  police, 
the  special  constables,  and  the  military,  were 
tainted  with  the  principles  of  the  Chartists ; 
but,  although  these  men  were  true,  they 
would  not  forget  the  advance  of  enlighten- 
ment among  the  working  classes,  that  the  science 
of  chemistry  had  entered  the  workshop,  and  that 
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working  men  coald  provide  chemBelves  with  as 
deadly  weapons  as  Warner's  long  range ;  and  if 
it  wa9  to  be  a  straggle  for  life  and  death,  if  it 
was  to  be  destrucrion^then  you  hoped  and  trusted 
that  the  working  men  would  only  be  true  to 
themselves,  and  only  abstain  from  all  acts  of 
aggression  until  they  were  roused  by  the  oppres- 
sion of  their  oppressors,  and  when  they  began 
the  work,  may  they  do  it  well/' 

And  you  the  said  Henry  Kankendid,  then  and 
there,  urge  and  advise  the  persons  convened  and 
assembled  as  aforesaid  at  the  said  meeting,  to 
organize  themselves  into  clubs  and  sections  for 
the  more  effectual  prosecution  of  the  objects  of 
the  Chartist  body ;  and  you  did,  further,  openly 
and  seditiously,  and  in  presence  of  the  said 
meeting,  say  — 

*'  If  the  leaders  of  the  people  are  to  be  incar- 
cerated, if  the  people  are  to  suffer  this  tamely,  if 
thoae  who  have  an  interest  in  keeping  you  down 
feel  that  you  will  quietly  submit,  then  they  are 
secure ;  bat  if  the  working  men  look  to  them- 
selves, and  if  they  look  to  those  who  place  them- 
selves in  the  front  of  the  fray,  if  they  look  to 
those  who  are  willing  to  brave  every  danger,  then 
I  say  the  working  men  ought  to  consider  what 
means  should  be  taken  to  protect  these  men. 
Let  the  property  of  the  country  be  hostages  in 
the  hands  of  the  people  for  the  safety  of  the 
leaders  of  the  people  '* ;  and  again  you  did  far- 
ther say,  "  It  has  been  said  tlutt  the  French  are 
inventive,  but  that  the  British  have  this  faculty, 
that  upon  all  the  French  inventions  they  improve. 
Should  the  authorities  drive  the  people  mto  a 
revolution,  then  I  hope  the  people  will  improve 
npon  the  French  invention  of  a  republic  " ;  or 
yoa  did,  on  the  occasion  above  libelled,  use  words 
of  the  import  and  effect  above  set  forth.  And 
you  the  said  Robert  Hamilton  did,  time  and  place 
last  above  libeUed,  address  the  said  meetinj^,  and 
you  did,  then  and  there,  openly  and  seditiously, 
and  in  the  presence  of  the  said  meeting,  urge  and 
advise  the  persons  then  and  there  convened  and 
assembled  as  aforesaid,'*  to  organise  themselves 
into  dnbs  and  sections,  and  to  provide  them- 
selves with  guns  and  bayonets,"  in  order  to  carry 
into  effect  the  said  objects  of  yourself  and  your 
associates  ;  and  you  did  then  and  there  say, 
"  For  the  love  of  Godiprepare  yourselves  with  guns 
and  bayonets,  as  the  day  is  not  far  distant  when 
you  may  require  them  " ;  or  you  did,  then  and 
there,  use  words  of  the  import  and  effect  above 
set  forth.  And  you  the  said  John  Grant  did, 
then  and  there,  as  chairman  of  the  said  meeting, 
sanction  the  said  resolution,  and  put  the  same  to 
the  meeting,  and  did  declare  it  to  be  passed  or 
adopted ;  and  you  did,  as  chairman  aforesaid, 
hear,  permit,  and  sanction  the  seditious  speeches 
above  libelled  of  the  said  Henry  Banken  and 
Robert  Hamilton,  and  yoa  did  not  call  them  to 
OTder,  or  stop  or  attempt  to  stop  them,  or  express 
any  dissent  Rom,  or  disapprobation  of,  the  said 
speeches ;  and  your  conduct  and  speech  as  afore- 
said in  the  chiur  of  the  said  meeting  were  se- 
ditions, and  were  intended  and  calculated  to  ex- 
cite  popular  disaffection,  commotion,  and  vio- 
lence, and  resistance  to  lawful  authority.  Far- 
ther, OD  or  about  the  19th  of  June  1848,  or 
on  one  or  other  of  the  da^s  of  that  month,  or  of 
May  immediately  precedmg,  or  of  July  imme- 


diately following,  and  within  or  near  Waterloo 
Rooms,  near  the  Regent  Bridge,  Edinborgfa,  yoa 
the  said  Henry  Ranken  did  openly  and  seditious- 
ly, and  in  the  presence  of  a  large  number  of 
persons,  all  or  many  of  them  calling  themselves 
Chartists,  then  and  there  assembled,  arge  and 
recommend  the  meeting  to  "  organize  into  dabs 
and  sections,"  for  the  more  effectual  prosecution 
of  the  objects  of  the  Chartist  body,  and  "  to  pro- 
vide themselves  with  arms  in  case  they  might 
require  to  use  them  " ;  or  you  did  then  and  there 
use  words  of  the  import  and  effect  above  set 
forth.  Further,  on  or  about  the  24th  day  of 
July  1848,  or  on  one  or  other  of  the  da^s  of  that 
month,  or  of  June  immediately  preceding,  or  of 
August  immediately  fbllowing,  and  on  or  near 
the  Calton  Hill,  Edinburgh,  you  the  said  Henry 
Ranken  and  Robert  Hamilton  did,  both  and  each, 
or  one  or  other  of  you,  attend  a  public  meeting 
of  persons  then  and  there  convened  and  assem- 
bled ;  and  you  the  said  Henry  Ranken  did  then 
and  there  address  the  said  meeting,  and  yoa  did 
then  and  there  openly  and  seditiously,  and  in 
presence  of  the  said  meeting,  say,  in  reference  to 
the  illegal  and  criminal  proceediings  of  certain 
evil-disposed  persons  in  Ireland,  that  you  con- 
sidered that "  the  people  of  Ireland  were  justified 
in  their  determination  to  resist  to  the  death  the 
oligarchy  who  ruled  them,"  and  yon  did  express 
your  hope  or  prayer  that  "  the  God  of  battles 
would  smile  on  the  oppressed,  and  enable  them 
to  improve  the  victory  they  were  sure  to  win  " ; 
and  you  the  said  Henry  Ranken  did  farther,  then 
and  there,  say  that,  *'  If  the  power  of  Great 
Britain  was  brought  to  bear  agamst  the  people 
of  Ireland,  then  the  people  of  Scotland  moat 
endeavour  to  distract  the  attention  of  the  Govern- 
ment " ;  and  you  did,  then  and  there,  recommend 
the  organization  of  clubs  and  sections,  for  the 
more  efiectual  prosecation  of  the  objects  of  the 
Chartist  body,  and  you  did  state  that  certain 
clubs  had  been  already  formed  in  Edinburgh,  for 
the  promotion  of  the  objects  desired  by  the 
Chartist  body,  and  you  did  name  certain  of  these 
clubs,  as  the  "  Washington  Club,*'  the  **  Mitcbel 
Club,"  the  "  Faugh-a-Ballagh  Club,"  the  "  Mair 
Club,"  the  •«  Wallace  Club,"  the  «•  WUlliam  Tell 
Club,"  and  others ;  and  you  did  urge  the  meetliig 
to  join  one  or  other  of  the  said  dubs,  or  yoa  did, 
then  and  there,  use  language  of  the  import  and 
effect  above  set  forth.  And  yon  the  said  Robert 
Hamilton  did,  time  and  place  last  above  libdled, 
address  the  said  meeting,  and  you  did,  then  and 
there,  openly  and  seditiously,  and  in  the  preaenee 
of  the  said  meeting,  say,  that  the  Irish  people 
would  require  help,  that  pikes  were  easily  made, 
and  that  the  young  and  spirited  men  of  Scotland 
should  go  to  Ireland  and  help  the  Irish  people ; 
and  that  at  one  time  yon  would  hnve  been  satia- 
fied  with  the  Charter  as  the  law  of  the  land,  but 
that  now  you  would  accept  of  nothing  elae  than 
a  republic,  and  that  they  would  soon  obtain  one, 
or  you  did,  then  and  there,  use  words  of  die  im- 
port and  effect  above  set  forth ;  and  the  wh<4e 
or  part  of  the  language  above  set  forth  as  osed 
by  you  the  said  John  Grant,  Henry  Ranken,  and 
Robert  Hamilton,  respectively,  as  above  libelled, 
was  intended  and  calculated  to  excite  popular 
disaffection,  commotion,  and  violence,  and  resis- 
tance to  lawful  authority. 
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Who  made  the  motion  for  calling  the 
public  raeetinjg  to  Gunsider  the  propriety 
of  forming  a  National  Guard? — John  Gran4, 
bat  it  waB  not  satisfactory  to  the  committee, 
scarcely  a  formal  motion  was  made ;  a  con- 
versation took  place,  and  Banken  seemed  to 
pat  off  the  consideration  of  the  matter,  and 
suggested  the  calling  of  a  public  meeting 
to  consider  it.  He  considered  the  motion 
too  important  to  be  disposed  of  by  a  mere 
committee.  Qrani  abandoned  his  motion, 
and  the  meeting  finally  resolved  to  call  a 
public  meeting  for  its  consideration. 

Did  you  express  any  opinion  ? — Not  at 
the  time  of  the  conversation  ;  but  on  the 
question  being  put  for  and  against  it,  I 
voted  against  it.  No  one  else  voted  with 
me.  I  left  the  room.  I  resigned  my 
office  in  consequence  of  the  motion  being 
carried.  I  never  afterwards  acted  as 
secretary.  A  public  meeting  was  called, 
but  whether  in  consequence  of  this  resolu- 
tion or  not  I  do  not  know,  for  on  the 
28th  of  April  it  was  held  in  Adam  Square 
Hall.  I  saw  placards  the  day  arter  the 
resolulion,  stating  that  the  meeting  was 
to  consider  the  propriety  of  forming  a 
National  Guard.  I  understood  from  the 
placards  that  it  was  open  to  me  to  oppose 
the  formation  of  a  National  Guard,  or  I 
would  not  have  attended  the  meeting. 

Who  made  the  motion  for  the  forma- 
tion of  the  National  Guard  P — Mackoby,  the 
person  called  the  Brigadier-General.  His 
motion  was  to  raise  1,600  men,  partly 
musket-men  and  partly  lancers.  A  person 
of  the  name  of  Alexander  Macdonald  se- 
conded the  motion.  I  spoke.  Oray  was 
in  the  chair  at  the  time  I  spoke. 

What  was  the  object  of  your  speech  P — 
A  direct  negative  to  the  motion.  I  was 
against  the  formation  of  a  National 
Guard,  and  against  any  army.  My 
speech  was  very  badly  received.  They 
hooted  and  yelled,  and  put  me  down.  A 
person  of  the  name  of  John  Oormach 
Avid  spoke  and  supported  me.  He  was 
worse  received  than  I  was.  B^heri 
HafniUon  spoke.  I  do  not  recollect  all 
his  speech.  I  understood  him  t-o  speak 
in  favour  of  the  motion.  He  complained 
of  my  speech ;  he  said  it  put  them  in  an 
awkward  position.  I  do  not  recollect  the 
explanation  he  made.  There  were  several 
speakers  after  that,  and  the  motion  was 
put  by  WcJker  from  the  chair,  and  carried 
by  a  large  majority. 

By  the  Ccmrt :  What  might  be  the 
number  that  attended? — Six  or  seven 
hundred. 

Lord  Advocate :  Did  you  then  leave  the 
meeting  P— I  did. 

Do  you  know  anything  of  a  pamphlet, 
said  to  be  written  by  Mackay,  about 
drilling?— I  think  a  letter  was  sent  by 
Mackay  to  the  Exprees  Office,  requesting 


Peter  Anderson — Examined  by  the 
Lord  Advocate. 

Ex- Secretary  of  ihe  Edinburgh  Ohartittt 
Association.  Joined  it  about  the  9th  or 
10th  of  March.  Kept  a  minute  book  and 
a  roll  of  members.  There  was  a  com- 
mittee. All  the  pannels  at  the  bar  were 
members  of  the  committee.  James  Gum- 
ming, Archibald  Walker,  Peter  Dtmca^t  and 
John  Ekings  were  also  members. 

What  were  the  objects  of  this  Associ- 
ation ? — To  secure,  by  Act  of  Parliament, 
certain  particular  privileges,  such  as 
Universal  Suffrage,  Vote  by  Ballot,  An- 
nual Parliaments,  No  Property  Qualifica- 
tion, Pavment  of  Members,  and  Equal 
Electoral  Districts. 

Commonly  called  the  six  points  of  the 
Charter  ?— Yes.  | 

Do  you  know  that  there  was  a  National 
Convention  held  in  London  P — Yes. 

Your  Association  sent  members  to  at- 
tend it  P — No.  A  public  meeting  was  held 
iu  Edinburgh,  from  which  delegates  were 
sent. 

Did  you  see  Banken  elected  ? — ^Yes.  He 
went  to  London  to  the  Convention. 

Was  your  Association  a  branch  of  the 
National  Association  P — No.  It  was  ander- 
stood  not  to  be  a  branch  of  the  National 
Aasociation,  but  merely  a  number  of  in- 
dividuals acting  in  a  certain  district.  I 
was  only  at  one  meeting  of  the  Associa- 
tion. They  held  their  meetings  only  once 
a  quarter.  The  meeting  which  I  attended 
was  held  in  the  Express  office.  High  Street, 
in  the  beginning  of  March.  The  com- 
mittee usually  meet  there.  There  was  a 
meeting  of  the  committee  on  the  25th  of 
April. 

Previously  to  the  25th  of  April,  at  any 
meeting  of  the  Chartists,  did  you  hear  any 
proposal  about  arms? — I  heard  no  pro- 
position about  arms  in  the  committee. 
lliere  was  a  public    meeting,  wheie   a 

S arson  of  the  name  of  Mackay,  called  the 
rigadier-General,  spoke  about  arms.  I 
could  not  say  whether  he  was  a  member 
of  the  Association  or  not.  I  first  heard 
Mackay  speak  about  arms  in  Adam  Square 
Uall.  I  cannot  tell  the  date,  but  it  was 
between  the  time  I  joined  and  the  time  I 
left. 

Did  you  ever  hear  any  motion  of  the 
kind  at  any  meeting  of  the  Chartist  Asso- 
ciation P— Not  to  procnre  arms. 

At  the  meeting  of  April  25th,  was  there 
a  motion  for  the  formation  of  a  National 
Guard  P — ^Yes,  but  the  motion  did  not 
Appear  to  satisfy  the  committee,  and  it 
was  ultimately  resolved  and  carried  to 
call  a  public  meeting  to  consider  the  pro- 
priety of  forming  a  National  Guard.  The 
prisoners  were  present  at  that  meeting. 
JEkings  and  fValker  were  there. 
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aid  to  publish  the  pamphlet.  The  com- 
mittee refused  to  read  the  pamphlet.  It 
was  not  printed  then. 

Was  it  to  teach  the  nse  of  arms  and 
drilling  ?~  J  could  not  tell ;  it  was  about 
every  man  being  his  own  drill-serjeant, 
or  something  of  that  sort. 

Is  that  the  pamphlet?  {frodudng  same). 

Xpoocrn objected  on  behali  of  the  pannels, 
that  before  this  could  be  done,  the  Crown 
must  prore  that  the  prisoners  were  pre- 
sent on  the  occasion  referred  to. 

The  Court  held,  that  as  the  object  was 
to  proye  publication  of  a  pamphlet  under 
the  sanction  of  an  association,  of  which 
the  prisoners  had  been  shown  to  be  mem- 
bers, the  eyidence  could  not  be  objected 
to  at  that  stage  of  the  proceedings.  It 
would  be  open  to  the  prisoners  to  show 
that  it  had  no  application  as  against 
them,  by  preying  tnat  they  were  not  con- 
cerned in  It. 

Witness:  1  neyer  saw  the  pamphlet 
before. 

Lord  Advocate:  Upon  what  grounds 
did  the  speakers  put  the  formation  of  the 
Guard  P — Mackay  spoke  of  the  importance 
and  benefit  of  liberty,  and  said  he  was 
ready  to  die  for  it,  and  quoted  some  poetry 
connected  with  liberty,  and  rhodomontade 
of  that  sort,  and  ended  with  a  motion 
that  did  not  appear  to  have  any  connexion 
with  his  speech.  He  did  not  state  dis- 
tinctly what  the  object  of  the  Guard 
was. 

Did  he  avow  its  object  at  all  P — I  do  not 
think  he  did ;  or,  at  any  rate,  it  was  so 
vague  that  I  could  not  tell  what  it  was  ; 
be  spoke  somethinff  about  protecting  the 
metropolis  from  foreign  invasion  and 
domestic  anarchy. 

Did  he  say  anything  about  protecting 
the  meetings  P — I  do  not  recollect  any- 
thing about  that. 

Did  any  other  person  speak  distinctly 
about  it  P — ^No ;  Macdonala  was  still  more 
obscure.  I  -spoke  distinctly  as  to  opposing 
the  motion,  whateyer  was  its  object. 
Hamilton  was  the  only  one  of  the  pannels 
whom  I  observed  present  at  the  meeting. 

I  attended  another  meeting  on  the  19th 
of  June  in  the  Waterloo  Booms.  I  saw 
Banhen  there,  but  I  do  not  recollect  any 
of  the  others.  I  think  Hamilton  and 
Orant  were  not  present.  Banhen  did  not 
speak  during  the  time  I  was  there.  I  was  | 
only  a  short  time  there.  I 

Do   you    know   that  any    clubs  were  I 
formed  in  consequence  of  the  resolution 
adopted  at  the  meeting  of  28th  April  P — 
I  think  thefe  was  some  talk  of   them 
before  that 

Tell  me  the  names  of  those  clubs  P — I 
have  heard  of  the  Muir  Club,  the  Oerald 
Club,  the  Mitchel  Club,  and  the  Washinffiaf^ 
Club. 


Cross-examined  by  Monereiff. 

You  spoke  about  Brigadier- General 
Maekay  and  Banhen,  Do  you  know 
whether  Banhen  concurred  in  the  opinion 
of  the  biigadier  P  —I  know  he  did  not. 

Did  you  ever  hear  him  express  his  dia- 
agreement  P — Yes. 

Was  Banhen,  in  your  opinion,  a  moral 
force  Chartist  P — ^I  always  understood  so. 

By  the  Court:  What  do  you  mean  by 
that  P— An  individual  opposed  to  using 
aiiythinp^  except  persuasion  and  argument 
for  obtaining  a  public  object. 

Moncreiff;  At  this  meeting  of  the  25th 
of  April,  was  it  your  impression  that 
Banhen  wished  to  put  off  the  considera- 
tion of  this  matter  of  the  formation  of  the 
National  Guard  P— It  was.  I  always 
understood  him  to  be  opposed  to  it.  I 
expected  him  to  haye  assisted  me  in  put- 
ting a  stop  to  the  forming  of  a  National 
Guard  when  I  opposed  it.  I  know  that 
he  was  quite  opposed  to  Mackay,  the 
prime  mover  of  it. 

When  the  motion  was  made  at  this 
meeting  of  the  26th,  to  Tesolve  to  haye  a 
National  Guard,  was  it  your  impression 
that  he  wanted  to  put  off  the  tningP — 
The  motion  was  made  b^  Orant,  which 
did  not  seem  to  be  satisfactory  to  the 
company,  and  Banhen  made  the  other 
motion;  he  suggested  the  calling  of  a 
public  meeting  to  consider  it,  BXkdOrani 
seemed  to 'acquiesce  in  it,  for  there  were 
not  two  motions  put. 

Did  you  leave  the  room  before  any 
arrangement  was  made  about  calling  the 
public  meeting  P — I  did. 

Do  you  rememl>er  the  letter  being  re- 
ceived from  Machay  at  the  Ewpress 
office  P— I  do.  Banhen  stated  he  sus- 
pected it  was  from  Machay,  and  objected 
to  the  reading  of  it. 

Did  you  understand  why  he  objected  to 
the  reading  of  itP — ^He  objected  to  the 
reading  of  it  because  he  disapproyed  of 
its  object,  as  Machay  before  that  had  been 
talking  of  the  formation  of  a  National 
Guard. 

Cross-examined  by  Logan. 

Do  you  remember  a  meeting  in  Bich- 
mond  Street  Chapel,  about  the  Ist  of 
June,  to  receive  the  report  of  the  dele* 
gates  from  London  P — I  do.  Machay  was 
there.  I  do  not  recollect  if  Ham%Uon  was 
there. 

Do  you  remember  anything  passing  be- 
tween Mcukcty  and  Hamilton  f — I  under- 
stood that  there  was  a  row  between  them. 
I  was  not  present  at  the  time. 

Neither  Orant  nor  Banken  were  preaeDt 
at  the  meeting  on  April  28th  P — tlo,  not 
so  far  as  I  know.  I  expected  them  to  be 
there.  The  committee  seemed  to  be 
absent  entirely. 
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John  Ekings^lSiX&mmed  bj  Craufurd. 

A  member  of  the  snb-committee  of  the 
Chartist  Association.  Confirmed  the  last 
witness.  Was  not  present  at  the  meeting 
on  April  28th,  as  he  disapproved  of  the 
proposal  to  form  a  National  Gaard.  Did 
not  know  if  a  National  Guard  was  formed 
afterwards.  Had  heard  of  clnbs.  Also 
spoke  to  a  meeting  on  Bmntsfield  Links  on 
June  12th,  when  all  the  prisoners  spoke. 

On  thut  occasion  did  yon  hear  namiU 
ton  speak  P — He  made  some  careless  re- 
mark; he  said  he  thought  it  was  the 
people's  duty  to  get  armed  as  well  as  the 
special  constables.  1  belieye  he  referred 
to  firearms.  Banken  made  a  motion  that 
the  people  should  resolve  to  organize  and 
join  the  Chartist  Association.  He  spoke 
of  sections,  advising  them  to  organize  and 
divide  into  sections. 

Were  you  at  a  meeting  in  the  Waterloo 
Booms  a  few  days  after  the  Bmntsfield 
Links  meeting  P — I  was.  That  was  what 
was  called  the  **  drum  meeting."  A  drum 
was  shown  at  it,  which  was  represented 
to  have  been  broken  on  Leith  Walk,  on 
the  12th  of  June,  by  the  police  or  con- 
stables. Banhen  proposed  a  motion  to 
organize. 

Look  at  the  North  British  Mail  of  the 
14th  of  June,  and  see  if  these  were  the 
words  of  the  resolution? — I  question  if 
these  are  the  words  of  the  resolution ;  the 
resolution  was  distinctly  to  organize. 

In  supporting  that  resolution,  did  Ban- 
hen  say  anything  whatever  about  arms  P 
— I  have  never  heard  him  recommend 
arms  at  anj  meeting.  1  never  heard  him 
say  anything  about  persons  providing 
themselves  with  arms.  I  am  quite  posi- 
tive of  that.  He  said  that  the  object  of 
the  Association  was  to  organize  and 
agitate. 

Did  he  say  anything  about  organization 
by  which  the  whole  of  the  Chartists  could 
be  called  simultaneously  together  ?— Quite 

BO. 

Did  he  say  what  they  were  to  do  when 
called  togotner  P — ^To  go  on  with  Chartist 
business  and  objects. 

Was  this  organization  to  the  effect  that 
the  whole  Chartist  Association  should 
meet  at  different  points  at  the  same  time  P 
—No. 

Did  he  say  anything  about  clubs  P — ^No. 
But  clubs  were  in  the  order  issued  by  the 
oxecntive  in  London. 

Did  Banhen  never  say  anything  to  you 
private! V  about  his  having  provided  him- 
self with  arms  P — I  once  heard  him  talk 
of  arms  privately,  about  two  or  three 
years  ago. 

Cross-examined  by  Logan. 

The  committee  of  the  Chartist  Associa- 
tion bad  weekly  meetings  for  the  dispatch 


'  of  ordinary  business.  The  meeting  of 
the  25th  April  was  one  of  the  ordinary 
meetings. 

Was  Hamilton  a  person  that  got  excited 
after  he  began  speaking? — Particularly 
so. 

Did  he  give  utterance  to  sentiments  in 
public  meetines  which  were  different  from 
those  which  he  expressed  in  private? — 
Yes. 

By  the  Court :  You  heard  the  proposal 
made  first  by  Orcmt,  and  you  did  not 
oppose  it  ? — No. 

Anderson  resigned  in  consequence,  and 
left  the  meeting — ^what  did  you  do  ?  Did 
you  remain  a  member  of  the  *  committee  P 
—Yes. 

In  that  capacity  you  attended  the  meet- 
ings on  Bmntsfield  Links  and  at  the 
Waterloo  Booms  P— Yes ;  I  was  upon  the 
platform. 

Were  you  in  that  capacity  when  you 
heard  Hamilton  on  the  Links  make  the 
remarks  about  arms? — I  was  there  as  a 
member  of  committee. 
.  And  you  said  nothing  ? — Nothing. 

By  whom  was  that  meeting  on  the  Links 
called  P — By  the  committee  of  the  Chartist 
Association  and  by  the  delegates  of 
trades. 

James  Brownied— Examined  by  Craufurd. 
Sergeant  in  the  Edinburgh  County 
Police.  Confirmed  the  last  witness  as  to 
the  meeting  on  April  28th .  Machay  moved 
the  first  resolution.  He  went  into  detail 
regarding  what  the  National  Guard  was 
to  consist  of.  There  were  to  be  divi- 
sions, each  consisting  of  400  men,  and 
every  division  was  to  be  divided  into 
subdivisions  of  25  men  each.  They 
were  to  be  armed  as  follows:  The 
first  division  was  to  have  lances;  the 
second  division,  muskets;  the  third  divi- 
sion, lances ;  the  fourth  division,  muskets. 
The  officers  were  to  be,  four  presidents, 
sixteen  captains,  and  sixty-four  secretaries. 
I  think  **  secretaries  **  was  the  word  used, 
but  I  am  not  exactly  certain.  The  man 
that  seconded  the  resolution  was  Mac^ 
donald,  A  speech  was  made  against  the 
motion  by  a  young  man  of  the  name  of 
Anderson.  He  proposed  a  negative  to  the 
resolution.  His  speech  was  not  well  re- 
ceived by  the  meeting.  There  was  con- 
siderable uproar  and  confusion  at  that 
time.  The  chairman  was  changed  about 
this  time.  I  think  it  was  Walker  that 
was  put  into  the  chair,  but  I  am  not  sure. 
Hamilton  spoke  next,  and  supported  the 
resolution  proposed  by  Machay.  He  told 
those  present  who  were  not  prepared  to 
sacrifice  everything  that  they  should  not 
join  the  National  Guard.  He  said  he  did 
not  see  why  a  revolution  could  not  take 
place  here  as  well  as  in  France.     He  said 
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something  aboafc  GoTernmeDt  and  the 
Gagging  Bill.  Ho  complained  of  Mackay 
iu  being  bo  explicit  on  the  details  abont 
the  National  Gaard  ;  he  said  that  all  that 
might  have  been  done  after. 

The  resolntion  of  Mackay  was  carried. 
Ranhen  came  in  near  the  end,  and  said  he 
had  newly  come  np  from  Leith,  where  he 
had  been  attending  a  meeting  of  Chartists. 
He  did  not  say  maoh ;  I  took  no  notes  of 
what  he  said. 

I  was  at  the  meeting  on  Bmntsfield 
Links  on  the  12th  of  June.  I  was  in 
plain  clothes.  Orant  was  in  the  chnir. 
'i'hat  meeting  was  called  by  a  placard ; 
the  plucards  were  posted  about  the  streets. 
Grant  addressed  the  meeting  from  the 
chair.  He  mentioned  the  object  of  the 
meeting,  and  said  that  Lord  John  Bussell 
was  a  liar  when  he  said  that  the  people 
did  not  wish  for  the  Charter. 

This  was  a  very  large  public  meeting? — 
Yes ;  but  there  miqht  be  a  few  parties  pre- 
sent not  connectec)  with  the  Association. 

Did  you  hear  Grant  state  the  object  of  ' 
the  meeting  ? — He  almost  used  the  words  j 
adopted  in  the  placard.  Ranhen  spoke ; 
he  proposed  the  first  resolution.  I  took 
a  note  of  what  Ranhen  said  ;  he  strongly 
recommended  the  people  to  form  them- 
selves into  clubs  and  sections,  and  to  get 
arms  for  the  purpose  of  obtaining  the  peo- 
ple's Charter.  ' 

Monareiff  objected  that  on  a  charge  of 
sedition,  where  particular  expressions 
were  libelled,  it  was  not  competent  to  go 
into  other  expressions. 

Graufurd  contended  that  evidence  of  • 
other    expressions  in    the  same    speech  ' 
could  be  gone  into,   in   support  of  the 
charge  of  sedition  to  be  deduced  from  the 
particular  expressions  libelled. 

The  OouKT  held  the  evidence  admis- 
sible. 

Witness:  These  were  his  identical 
words ;  at  least,  that  is  the  trac  import  of 
the  words  which  he  used.  He  also  said 
that  the  science  of  chemistry  had  found  its 
way  into  the  workshops  of  the  artizans,  and 
that  they  could  now  procure  ns  deadly 
weapons  as  Warner's  Long  Range.(a)  He 
then  quoted  the  words  of  an  old  general : 
•*  There  is  the  foe  before  you,  and  if 
you  don't  beat  them,  by  God,  they  will 
beat  yon."  He  told  them  that  there  was 
a  glorious  day  before  them;   and  made 


some  other  statements,  but  I  do  not  re- 
member their  precise  purport.  Hamilton  \ 
also  spoke ;  he  said  that  he  was  aware 
thnt  tne  dungeon  stared  him  in  the  face,  | 
bat  that  he  did  not  fear  it ;  that  he  was 
prepared  for  the  worst.  He  said  he  was 
aware  that  Government  would  endeavour 

(a)  See    Irving's    Annals    of    Our    Times.  | 
pp.  159,  211.  '  I 


to  put  them  down  by  force,  but  ih;^t  they 
woald  repel  force  by  force ;  and  for  that 
pnrpose  he  called  upon  them  to  form  them- 
selves into  clube  and  sections,  and  each 
man  to  get  a  gun  and  bayonet,  and  be 
prepared  for  emergencies  ;  and,  in  God's 
name,  to  lose  no  time  in  getting  them- 
selvoB  thoroughly  organized. 

I  was  at  the  meeting  in  the  Waterloo 
Booms  on  the  19th  June,  in  plain  clothes. 
A  drum  was  exhibited  at  the  meeting. 
Walher  was  in  the  chair;  and  he  men- 
tioned that  the  object  of  the  meeting  was 
to  take  into  consideration  the  conduct  of 
the  authorities  on  the  recent  occasion  con- 
nected with  the  Links  and  Leith  Walk.  I 
saw  Ranhen  there,  and  he  spoke.  He 
called  on  the  supporters  of  the  Charter  to 
lose  no  time  iu  organusiuff ;  that,  for  his 
part,  he  would  not  talk  of  arms — but  let 
every  man  judge  for  himself  bow  he  could 
best  meet  his  opponent  on  equal  grounds, 
and  with  the  same  advantages.  He  then 
adverted  to  a  scheme  proposed  by  a  great 
Chartist  leader  in  London,  which  was  to 
come  into  operation  in  three  or  four 
weeks.  He  mentioned  some  particulars 
in  regard  to  the  scheme,  to  the  effect  that 
its  object  was  an  improved  system  of  orga- 
nization, by  means  of  which,  if  any  occa- 
sion required  it,  information  could  be 
transmitted,  within  the  space  of  a  few 
hours,  through  all  England  and  Scotland. 
Part  of  the  system  was  to  divide  the  men 
into  tens,  with  one  man  over  every  ten. 
He  then  called  upon  them  to  organize, 
and  that  none  should  hold  up  their  hands 
who  were  not  really  in  favour  of  the 
Charter. 

Cress-examined  by  Moncreiff. 

Ranhen  came  into  the  room  on  the  28th 
of  April ;  he  was  called  upon  to  come  for- 
ward. There  was  a  cry,  "  He  is  here  ;  he 
is  here  " ;  and  he  went  up  to  the  platform. 

Are  you  quite  sure  tnat  all  you  have 
said  respecting  his  statement  on  June  12th 
is  correct? — Yes,  he  used  the  very  words, 
or  words  precisely  similar. 

By  the  Gowrt :  x  on  took  down  the  words 
as  nearly  as  you  could  ?  —Yes.  There  waa 
a  ^ood  deal  of  crushing  and  commotion 
going  on  in  front  of  the  hustings,  and  it 
was  difficult  to  take  notes.  I  recollect 
Banhen*s  advising  the  use  of  arms  as  dis- 
tinctly as  any  of  the  rest  of  what  I  heftrd. 


The  notes  which  I  have  are  not  mj  origi- 
nal notes,  which  were  in  pencil.  My 
notes  are  a  ti*anscript  taken  some  days 
after,  and  I  will  not  swear  that  my  tran- 
script is,  word  for  word,  the  same  with 
my  notes.  But  I  am  quite  confident  of 
the  accuracy  of  both  my  notes  and  tran- 
script. I  vras  in  front  of  the  hustings, 
abont  twenty  yards  off,  and  not  exceeding 
thiHy  yards. 
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Is  there  anything  in  that  transcript 
that  wae  not  in  your  original  notes  P— Not 
that  I  remember. 
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Re-examined  by  Graufwrd. 

I  conld  read  my  pencil  notes  distin'^tly, 
when  I  extended  them ;  and  T  wrote  what 
was  ill  my  pencil  notes,  and  also  what  I  re- 
membered at  the  time.  I  am  prepared  to 
swear  that  all  that  I  have  statea  to-day 
was  spoken  by  Banken  at  that  meeting. 

By  the  Court:  Do  you  remember  any- 
thing of  the  wurdu  spoken  iiidepcndenlly 
of  yonr  notes  P — Yes. 

Gould  you,  without  Itiuking  to  these 
notes  since  they  were  made,  depend 
from  memory  upon  what  yon  have  said  to- 
day p — I  think  I  could. 

James  ioiAton—Examined  by  Graufwrd, 
Reporter  for  the  Edinburgh  News  news- 
paper. Gaye  evidence  substantially  the 
same  as  the  next  witiiess's,  but  less  full, 
as  to  the  speeches  at  Bruntsfield  Links  on 
June  12th. 


Cross-examined  by  Logcm. 

You  said  that  Grant  opened  the  meeting 
by  a  speech  in  explanation  of  its  objects, 
and  that  he  said  that  Lord  John  Eussell 
was  a  liar  in  saying  that  the  people  did 
not  want  the  Charter.  Tell  me  if  this  is 
not  what  he  said :  *'  We  are  assembled  here 
this  night  for  the  purpose  of  giying  the 
lie  direct  to  Lord  John  Bussell^  P— ftook 
it  down  that  Lord  John  Russell  was  a  liar, 
because  I  thought  that  the  words  amounted 
to  the  same  thing.  I  think  the  words 
were,  "  to  give  the  lie  direct ;"  but  I  took 
it  down  in  the  shortest  way. 

Can  you  swear  that  that  was  the 
only  instance  in  the  course  of  report- 
ing the  speech  where  you  changed^  the 
language  of  the  speaker  to  something 
else,  because  it  was  shorter  P — Yes,  as  far 
as  I  remember. 

Did  you  hear  Grant  use  these  words: 
"  The  military  have  been  put  under  arms 
in  order  to  put  us  down,  but  you  are 
aware  that  we  never  had  any  intention  of 
getting  on  the  physical  force  line  "P— I 
could  not  take  down  all  that  was  said.  1 
got  no  particular  ins  tractions ;  but  I  took 
down  what  struck  me  to  be  inflammatory 
or  seditious. 

You  had  some  difficulty  in  taking  your 
notes ;  was  that  the  reason  that  you  did 
not  take  down  the  words  that  Grant  spoke, 
to  the  effect  that  they  never  had  any  in- 
tention of  gettini^  on  the  physical  force 
line ;  was  it  the  jostling  that  prevented 
you  from  taking  down  these  words  P — I 
did  not  think  it  worth  while  to  take  them 
down. 

Moncreiff:  Did  you  write  this  particular 
puiper,  so  far  as  relates  to  the  meeting  in 
the  Adam  Square  room,  before  the  meet- 
ing in  Bruntsfield  Links  took  place  P — 
Tes. 

When  did  you  pin  the  leaves  together  P 
—I  do  not  know ;  I  think  before  I  cut  the 
paper.  I  folded  the  paper,  and  cut  it  as  I 
required. 

When  did  you  write  your  notes  of  the 
Adam  Square  meeting  P—After  the  meet- 
ing took  place ;  three  or  four,  or  five  or 
six  day^B  after. 

It  might  be  a  fortnight  P— It  might. 

Or  three  weeks  P— No.  I  have  destroyed 
my  original  pencil  notes  relating  to  the 
Bruntsfield  Links  meeting.  They  were 
full  of  contraction^.  My  transcript  con- 
tained the  additions  made  to  the  authori- 
ties when  I  was  preoognosced.  I  wrote  it 
oot  within  eight  days  of  the  meeting. 

By  the  Court :  I  wrote  out  thebe  notCh 
from  pencil  notes  that  1  had. 


Cross-examined  by  Mwiereiff. 

Did  Banken  Say,  "  Our  desire  is  to  keep 
the  peace,  because  we  know  that  on  the 
prosperity  of  the  country  depends  oar  ex- 
istence "  P — He  might  have  said  it. 

Did  he  say,  **  Do  our  authorities  wish 
for  peace  P  Why  then  prevent  us  from 
expressing  our  opinion  ?  '* — I  cannot  re- 
collect. 

Was  there  a  good  deal  of  excitement  at 
this  meeting  P — There  was  some  excite- 
ment, but  nothing  extraordinary. 

When  were  your  notes  extended  P — The 
day  following. 

Cross-examined  by  Logan. 

Look  at  your  notes  of  Granfs  speech,  a 
little  below  the  passage  where  he  refers  to 
the  people  de8ervin>^  to  be  branded  as 
cowards  ii'  they  remained  silent  at  such  a 
time ;  did  not  Grant  use  sach  words  as 
these  : — *•  Such  a  statement,  coming  from 
Lord  John  Bussell,  shows  to  us  that  the 
Government  are  unfit  to  govern  us,  and 
that  the  sooner  they  are  deprived  of  power 
the  better  "  ?— I  think  he  did. 

Towards  the  close  of  Grant's  speech, 
did  he  not  say,  '*  That  the  authorities 
could  not  trust  the  peace  of  the  city  in 
better  hands  than  the  meeting  he  ad- 
dressed p  "  and  did  he  not  say  afterwards 
something  to  this  efiect: — '*  The  military 
have  been  put  under  arms  to  put  us  down ; 
but  you  are  aware  we  never  had  any  in- 
tention of  putting  ourselves  on  the  phy- 
sical force  line?  " — It  might  have  been  said. 

Did  there  seem  to  be  any  desire  on  tbo 
part  of  Grant,  or  any  other,  to  prevent 
you  from  reporting  P — No.  There  was 
ample  accommodation  afforded  for  re- 
porting. 
WiUiam  Soniers — Examined  by  Craufurd. 

Reporter  for  the  Edinburgh  Daily  Mail. 

Did  you  attend  a  meeting  on  Brunts- 
field Links  on  the  12th  of  June  P — I  wa:^ 
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which,  I  trust,  the  working  Vneu  here  will  girc 
their  assent  to.  The  resolution  states,  that '  we, 
the  inhabitants  of  Edinbnrgh  and  Leith»  in 
public  meeting  assembled,  are  astounded  at  die 
lamentable  ignorance,  or  the  wicked,  malicioos 
falsehood  of  Lord  John  Bnssell,  in  stating  that 
the  people  of  this  country  do  not  want  reform 
of  any  sort  whatever;  and  we  therefore  declare 
that  it  is  our  intention  not  to  rest  satisfied,  nor 
to  cease  agitating  until  the  People's  Charter  is 
the  law  of  the  land,  being  fully  conyinced  that 
justice  can  neither  be  obtainei  nor  prescrvei 
until  the  people  are  put  in  possession  of  thdr 
rights,  which  are  clearly  laid  down  in  that 
document;  and  we  are  further  resolved  to 
exert  ourselves  to  the  ntmost  of  our  power  to 
promulgate  our  principles  in  evei^  qnarter  of 
the  land,  thereby  creating  a  feel&g  that  will 
ultimately  compel  our  oppressors  to  relinqniak 
their  grasp,  which  we  are  conTincad  will  be  ere 
long,  for  we  are  determined  that  whil^  there  is 
raiseiy  in  the  cottage,  there  shall  be  no  peace  to 
the  inmates  of  the  hall.*  I  trust  yon  will  act 
upon  that  resolution.  We  know  we  are  sur- 
rounded by  those  who  are  anxious  to  entrap  us ; 
but  let  us  stand  upon  the  plain  and  simple  truth, 
although  to-morrow  we  may  be  placed  in  the 
prison^s  dock.  I  hope  they  shall  not  intimi- 
date us  from  asserting  our  rights  and  spreading 
our  prineiples.  I  hope  we  shall  never  eease 
doing  so,  though  the  dungeon  stands  gaping 
before  us.  If  our  forefathers  had  done  so,  we 
would  not  have  been  reduced  to  such  a  state  aa 
this ;  and  if  we  regret  that  our  forefiithers  did 
not  do  so,  let  us  leave  freedom  as  a  legacy  to 
our  children  in  defiance  of  the  prisons.  The 
Government  are  driving  this  country  into  a  civil 
war  ;  but  I  trust  the  day  is  not  far  distant  when 
Lord  John  Russell  and  his  colleagues  shall  be 
brought  to  the  bar  of  public  opinion,  and  sent 
beyond  the  seas.  That  Lord  John  Busseli  does 
not  believe  his  own  statement  is  evident  from 
the  fact  that  he  himself  is  convinced  of  the 
necessity  of  further  reform;  and  what  further 
reform  does  Lord  John  Bussell  propose? 
Why,  the  very  smallest  bit  of  reform  which  the 
vnry  smallest  man  with  the  very  smaUest 
amount  of  brains  could  take  into  his  head.  l)o 
our  authorities  wish  for  peace?  If  they  wish 
for  peace,  why  do  they  prevent  ns  in  a  pnUie 
way  from  expressing  our  opinions  ?  Our 
desire  is  to  keep  the  peace,  because  we  know 
that  upon  the  prosperity  of  the  country  depends 
our  existence.  Let  them  not  think  too  mneh 
of  their  parks  of  artillery,  their  thoasanda  of 
bayonets,  their  police  and  special  connables, 
for  I  may  tell  them  for  their  infonnation  that  it 
is  a  notorious  fact  that  the  police  are  tainted  with 
the  principles  which  we  hold ;  and  I  know  from 
my  own  experience,  that  even  in  the  very  ranks 
of  the  special  constables  there  are  men  with  the 
white  badge  on  their  arms,  who,  if  the  people 
are  attacked,  are  ready  to  tear  it  off,  and  ti^e 
the  side  of  their  bre&irBn.  There  is  as  much 
dissatisfaction  in  the  military  as  there  is  in  the 
civil  body;  but  although  all  these  men  were 
true,  they  must  not  forget  the  advance  of  en- 
lightenment among  the  working  chisses.  They 
must  be  aware  that  the  science  of  chemistry  has 
come  into  the  workshop,  and  that  there  axe  men 


on  the  platform  near  the  -speakerB.  It 
was  a  very  large  meeting.  I  took  notes 
of  the  speeches  for  the  newspaper. 

Look  at  that  paper  of  the  14th  of  June ; 
is  that  the  report  which  yon  famished  P 
Tes ;  it  is  slightly  abridged  there,  bnt  the 
sense  is  the  same ;  and  I  have  my  original 
notes  here.  John  Chant  was  in  the  chair. 
He  said-^ 

"  We  are  assembled  here  this  night  for  the 
purpose  of  giving  the  lie  direct  to  Lord  John 
Russell,  who  stated  in  the  House  of  Commons 
that  the  people  of  this  country  were  not  in 
favour  of  the  people's  Charter,  and  to  express 
our  determination  never  to  cease  agitating 
until  the  opinions  and  principles  contained  in 
that  document  become  the  fundamental  princi- 
ple upon  which  the  government  of  this  Empire 
should  be  conducted.  Had  nothing  been  done 
— had  you  remained  silent  under  the  foul 
stigma  cast  upon  you  by  Lord  John  Russell — 
had  yon  allowed  the  Whigs  to  cherish  the  fond 
idea  that  you  were  content  with  things  as  they 
are,  I  have  no  hesitation  in  saying  that  you 
would  have  deserved  to  be  branded  as  cowards, 
and  have  proved  yourselves  unworthy  of  free- 
dom. Such  a  statement,  coming  from  the 
Prime  Minister  of  England,  shows  to  us  that 
they — the  Qovemment — are  unfit  to  govern  us, 
and  that  the  sooner  they  are  deprived  of  power 
the  better.  To  think  of  the  enormous  expendi- 
ture required  to  carry  on  the  Government ;  to 
think  of  the  suffering  millions  from  whom  the 
wealth  of  this  country  is  derived ;  to  think  of  I 
poor,  unhappy  Ireland,  with  all  her  miseries ;  | 
to  think  that  one  of  her  bravest  and  best  sous  j 
has  been  condemned  for  speaking  the  honest  i 
sentiments  of  his  mind ;  to  think  that  thousands  , 
are  dying  every  day  in*  this  land  of  plenty  for  | 
want  of  food ;  all  these  things  are  enough  to 
arouse  every  feeling  of  our  nature^  and  to  com- 
pel us  to  proclaim  our  *  conviction,  that  the 
Government  which  allows  such  a  system  to 
exist  is  a  cheat  and  a  delusion,  and  that  it 
should  be  swept  from  off  the  foce  of  the  earth 
with  the  besom  of  destruction.  You  are  aware 
that  a  proclamation  has  been  issued  by  the 
authorities  of  Edinburgh,  and  that  the  special 
constables  have  been  c^led  out.  The  military 
have  been  put  under  arms,  in  order  to  put  us 
down;  but  you  are  aware  that  we  never  had 
any  intention  of  getting  up  in  the  physical  force 
line.  The  authorities  could  not  entrust  the 
peace  of  the  city  to  better  hands  than  to  this 
meeting;  you  could  protect  the  peace  of  the 
city  far  better  than  all  the  military,  special 
constables,  and  police  put  together.'' 

Banhen  then  said : 

"  I  am  proud  that  you  are  all  determined  to 
uphold  the  right  of  meeting  to  discuss  your 
ffrievances  and  express  your  opinions.  Lord 
John  Russell  had  far  better  means  of  ascertain- 
ing the  real  state  of  feeling  in  this  country  than 
we  have ;  and  is  there  anv  in  this  meeting  who 
can  say  conscientiously  that  the  people  of  this 
country  are  content  with  things  as  they  are, 
And  that  they  wish  for  no  organic  change  ?  The 
resolution  which  I  have  to    propose    is    one 
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ffamiUon  said : 

'*  I  am  glad  that  this  meeting  has  giYen  the  lie 
direct  to  Lord  John  Rosnell.  We  have  some  of 
the  hiffbest  aathorities  in  the  land  for  declaring 
that  the  people  have  a  perfect  right  to  make 
their  form  of  goTemment  to  please  themselves. 
Now,  what  is  it  that  the  workmg  classes  in  this 
country  want  7  Thej  want  a  great  change,  so 
that  ereiy  man  that  lahoors  for  his  bread  should 
have  bread  to  eat,  and  the^  shall  not  be  content 
until  there  is  not  a  pauper  in  the  land,  and  until 
the  labourer  shall  get  a  fair  day's  wage,  so  that 
he  may  be  enabled  to  earn  his  own  bread.  How 
can  this  change  be  brought  about  but  by  the 
people  dganismg  themselves  into  bodies,  so  that 
they  may  be  united  ?  If  our  Leith  friends  had 
been  orgMiiied  properly,  and  had  we  been 
enabled  to  have  gone  down  for  them,  the  autho- 
rities would  not  have  dared  to  stop  the  pro- 
cession. This  is  bringing  my  aigument  home 
to  you.  Tou  should  be  organised  before  yon 
can  be  able  to  cope  with  the  Government,  by 
opposing  force  to  force.  Our  leaders  are  in  a 
dangerous  position  just  now,  they  must  be  pro« 
tected.  For  my  own  part,  I  am  prepared  to  go 
to  gaol  to-morrow.  Yon  must  organise  your- 
selves into  clubs,  so  that  you  may  become 
united,  and  enabled  to  get  arms  to  protect  your 
lives  and  liberties.  If  your  leaders  are  sacri- 
ficed, be  prepared  to  do  something.    For  God's 


sake  get  organized  into  clubs, 
bayonets." 


Get  guns  and 
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among  the  working  classes  who  possess  a  know- 
ledge of  as  deadly  weapons  as  Warner's  Long 
Bange ;  and  if  it  is  to  be  a  f trtlggle  of  life  and 
death,  tf  it  is  to  be  destruction,  then  I  hope  that 
the  workmen  will  only  be  true  to  themselves, 
and  only  abstain  from  all  acts  of  aggression 
until  they  are  aroused  by  the  oppression  of 
their  oppressors ;  and  then  whatever  you  do,  do 
it  well.  I  shall  conclude  by  calling  upon  you 
to  consider  that,  as  property  has  its  rights,  so 
has  property  its  duties.  If  the  leaders  of  the 
people  are  to  be  incarcerated,  if  the  people  are 
to  suffer  this  tamely,  if  those  who  have  an  in- 
terest in  keeping  you  down  feel  that  there  will 
be  BO  cry  raised  against  them,  they  are  secure ; 
but  if  the  wortang  men  look  to  themselves,  if 
they  look  to  those  who  pnt  themselves  in  tiie 
front  of  the  fray,  if  they  look  to  those  who  are 
willing  to  brave  every  danger,  then  the  working 
men  ought  to  consider  what  means  shall  be 
taken  to  protect  those  men.  Let  the  propertv 
and  persons  of  our  enemies  be  hostages  with 
the  people,  for  the  safety  of  the  leaders  of  the 
people.  A  glorious  day  is  now  rising  before  us. 
Every  quarter  of  Europe  has  already  far  ad- 
vanced before  enlightened  Britain  ;  every  coun- 
try of  Europe  has  already  raised  the  standard  of 
freedom ;  and  shall  it  be  said  that  the  people  of 
Britain,  of  this  land,  which  claims  the  titie  of 
'free,'  shall  be  allowed  to  lag  behind  in  the 
onward  march?  It  has  been  said  that  the 
French  are  inventive,  and  that  the  people  of 
Britain  have  this  faculty,  tltat  upon  all  French 
inventions  they  improve.  Let  the  tyrants  be- 
ware how  they  drive  the  people  to  the  verge  of 
revolution,  or  the  shgut  which  was  lately  heard 
in  Franoe  may  be  resounded  through  Britain ; 
and  then,  I  trust,  Britain  will  improve  upon  the 
French  invention  of  a  Republic." 


In  Ban1cen*9  speech  yon  say  that  **  work- 
ing men  possess  a  knowledge  of  as  deadly 
weapons  as  Warner^s  Long  Range  **  P — 
These  are  the  words  in  the  speech,  not  as 
in  the  paper. 

Was  there  a  person  of  the  name  of 
Cockbwm  there  P— Yes;  but  I  destroyed 
his  speech. 

Were  any  of  the  speakers  checked,  or 
called  to  order  by  the  chair  P — Not  that  I 
recollect. 

Was  the  resolution  carried  ? — It  was. 

Was  it  pat  from  the  chair  to  the  meet- 
ing ? — I  do  not  recoUoct. 

Did  yon  see  any  flags  there  P — ^Yes. 

Did  yon  observe  a  tricoloored  flag  P — ^A 
small  one. 

Andrew  Oliver  Smith — Examined. 

Confirmed  the  previous  endence,  and 
produced  a  copy  of  the  placard  calling 
the  meeting  of  April  28th.  The  purport 
of  the  placard  was  to  form  a  National 
Gnard  in  Edinburgh. 

Logan  objected  that  the  placard  was  not 
evidence  until  it  had  been  shown  that  the 
prisoners  were  connected  with  the  National 
Gruard. 

LoKD- Justice  Clebk  :  Yon  may  be  able 
to  disconnect  yourselves  from  the  National 
Guard.  Inasmuch  as  it  is  proved  that 
tLe  subject  was  discussed  at  meetings  of 
the  25th  and  28th  April,  at  which  BanJeen 
and  HamiUon  were  present,  the  evidence 
is  admissible. 

The  witness  also  spoke  to  seeing  pla- 
cards posted  up  on  tne  walls  as  to  meet- 
ings of  the  National  Guard,  beaded 
"  National  Guard,"  and  proved  the  fol- 
lowing : — 

National  Guard. 

*'  A  Nation  to  be  free  requires  but  Arms,  and 
a  knowledge  of  their  use.*^ 

"A  Public  Meeting  of  the  National  Guard 
will  be  held  in  the  Trades'  Hail,  Infirmary  Street, 
on  Wednesday,  June  28th,  for  the  transaction 
of  important  business.  The  various  clubs  are 
respectfully  invited  to  attend.  Boors  open  at 
eight  Chair  to  be  taken  at  half-past  eight. 
An  opportunity  will  be  given  to  those  derircu? 
of  joimng. 

<<  '  It  is  the  duty  of  all  men  to  have  am  ?.'— 
Fortescue. 

**  'It  is  the  right  and  duty  of  all  men  tc  ha^f 
anns  of  defence  and  peace.'—  Hraeton. 

'*  '  I  request  you  to  take  care  that  the  people 
be  well  armed,  and  in  readiness  on  sll  occa- 
sions.'— Queen  Eiiiabeth. 

**  '  To  attack  the  lowest  among  the  people  is 
to  attack  the  whole  people.' — De  Loltne. 

**  <  He  is  a  fool  who  knows  not  that  swords 
were  given  to  men  that  none  might  he  slaves 
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but  guch  as    know    not   how    to    u^e    them.' 
— Algernon  Sidney. 

"  One  penny  will  be  charged  at  the  door,  to 
defray  expenses. 

«  Alex.  Elder,  printer,  243,  High  Street." 

0ro88-e!«amined  by  Moncreiff. 
I  coald  not  say  that  I  saw  the  placard 
calling  a  meeting;  on  April  28th,  for  the 
purpose  of  considering  the  propriety  of 
foroaing  a  National  Guard. 

Daniel  Mackay — Examined  by  Craufvrd. 

You  are  a  sergeant  in  the  Edinburgh 
Police  P— Yes. 

Did  yon  attend  a  meeting  on  the  Calton 
Hill  on  the  24th  of  July  P— I  did.  It  was 
a  meeting  of  Chartists.  There  were  some 
hundreds  present. 

What  did  Ranken  say  P — He  said  that 
he  did  not  want  to  speak  sedition ;  and 
that  our  rulers  did  not  define  what  sedi- 
tion was ;  and  that  some  judges  said  that 
it  consisted  in  this,  of  bringing  the  au- 
thorities into  contempt.  I  think  he 
mentioned  that  if  he  knew  what  sedition 
was  he  would  be  more  guarded.  He  said 
that  the  same  power  that  was  applied  to 
Ireland  might  be  applied  to  England  and 
Scotland.  He  then  read  the  resolution 
that  the  Chartists  and  Repealers  of  Edin- 
burgh wore  of  the  most  decided  opinion 
that  the  conduct-  of  the  Government  of 
Britain  towards  Ireland  was  base,  un- 
principled, and  cowardly.  He  then 
alluded  to  the  Government's  infamous 
proclamations,  which  were  intended  for 
no  other  purpose  than  to  goad  the  people 
into  a  premature  rebellion.  He  then 
alluded  to  the  putting  into  the  hands  of 
despots  that  tyrannical  weapon,  a  suspen- 
sion of  the  Habeas  Corpus  Act.  He  then 
said  that  he  considered  the  people  of  Ire- 
land were  justified  in  their  determination 
to  resist  to  the  death  the  oligarchal 
rulers  who  would  crush  them  ;  and  he 
prayed  that  the  God  of  Battles  would 
smile  on  the  oppressed,  and  enable  them 
to  improve  the  glorious  victory  which 
they  were  sure  to  win,  and  said  that  if 
the  Irish  did  begin  to  work  they  would 
make  a  finish  of  it.  He  trusted  that  the 
people  of  Scotland  would  be  ready  to 
sympathize  with  them^  because  they  must 
be  sorely  put  to  it. 

Did  Hamilton  speak  P— Yes,  imme- 
diately after  Banken.  He  said  that  as 
long  as  there  was  anv  upper  and  middle 
classes  the  working  classes  need  not  look 
for  justice.  That  there  should  be  but  one 
class.  He  called  upon  them  to  assist  the 
Irish  by  sending  them  money,  and  said 
that  if  there  were  spirited  young  men 
among  them,  they  should  go  over  and  help 
them.      He  said  that  he  would  at  one 


time  have  been  satisfied  with  the  Charter, 
but  that  he  would  not  be  satisfied  now 
without  a  Bepublic. 

Did  Banken  speak  a  second  timeP — 
Yes.  The  chairman  commenced  to  read 
the  resolutions,  but  not  being  able  to 
read  the  handwriting,  Banken  rose,  and 
said  it  was  his  handwriting,  and  read  the 
resolutions.  He  alluded  aOerwards  to  the 
club  organization  of  Edinburgh,  and  said 
that  each  club  was  to  be  composed,  or 
was  composed,  of  100  men;  that  these 
were  to  be  divided  into  sections  of 
10  men  each,  having  a  leader  or  some 
party  to  take  charge  of  them.  He  alluded 
to  the  value  of  organisation,  and  said 
that  the  expense  of  calling  that  meeting 
was  only  sixpence,  and  that  he  never  saw 
a  better  sixpence  worth  in  his  life.  He 
named  a  number  of  clubs—- the  WaUace 
Club,  the  Washington  Club,  the  WiUiam 
TeU  Club,  the  MiUhel  Club,  the  Muir 
Club,  and  the  Faugh-a-Ballagh  Clnb,  or 
Clear-the-Way. 

Cross-examined  by  Moncreiff. 

When  did  yon  write  that  paper  from 
which  you  read  P — I  wrote  it  the  next  day 
after  the  meeting  took  place. 

Do  you  mean  that  identical  paper  in 
your  hand  P — ^No,  I  wrote  this  the  day  I 
went  to  the  SheriflTs  Office  to  give  my  de- 
claration  to  the  fiscal. 

Is  that  paper  word  for  word  the  same 
as  the  paper  you  wrote  the  day  after  the 
meeting  P— Yes.  Mr.  Moxey  has  got  the 
other  paper  from  me. 

The  Court :  The  witness  can  go  under 
the  charge  of  a  Maccr  to  see  if  he  can 
recover  the  original ;  and  the  Macer  shall 
take  care  that  he  shall  not  communioate 
with  Mr.  Moxey,  except  in  re^rd  to  that 
paper,  and  communioate  with  nobody 
else. 

James  Li/nton  —Examined  by  Cra/ufwrd. 

A  constable.  Confirmed  the  last  witness. 
Banken  said  that  the  conduct  of  Govern- 
ment towards  Ireland  was  base,  unprin- 
cipled, and  cowardly,  and  prayed  that  the 
God  of  Battles  would  smile  upon  them, 
and  enable  them  to  crown  their  efforts 
with  victory.  He  proceeded  to  make  an 
attack  upon  the  Government  for  their 
past  and  present  rule.  He  then  spoke  of 
the  tyrannical  power  put  into  the  hands 
of  despots  by  the  suspension  of  the 
Habeas  Corpus  Act.  He  urged  on  the 
meeting  the  necessity  of  sending  men  and 
money  to  Ireland ;  but  this  last  statement 
I  afterwards  cancelled  from  my  notes,  for 
I  recollected  afterwards  that  I  had  con* 
founded  it  with  what  Hamilton  said. 
Banken  then  stated  that  when  Govern- 
ment  wanted  to  pass  any  bill  that  affected 
their  own  interest,  they  mxAe  no  delay  in 
passing  it;    but  if  a    bill   affected    the 
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people,  thej  were  very  tedioas  in  passing 
it. 

HamiUon  directed  their  attention  to  the 
present  state  of  affairs  in  France;  he 
orged  on  them  to  send  money  and  men  to 
Ireland  to  aid  the  people ;  he  said  there 
were  180,000  fighting  men  in  Ireland. 
He  farther  stated  that  the  Charter  shonld 
he  the  law  of  the  land ;  hnt  nothing  bnt  a 
Bepablic  would  satisfy  him  now.  He 
declared  that  he  thoneht  there  shonld  be 
but  one  class  of  peofMe— the  lower ;  that 
the  middle  and  higher  classes  had  been 
the  rain  of  the  country;  and  that  ihe 
poor  working  man  woald  obtain  nt>  jas- 
tice  till  the  middle  and  higher  classes  were 
done  away  with.  He  farther  addressed 
himself  particularly  to  the  young  men  of 
Edinburgh,  and  exhorted  the  most  spirited 
among  them  to  take  a  trip  over  to  Ire- 
land, and  assist  the  Irish  in  their  present 
straggle.    These  are  all  the  notes  I  took. 

Banken  spoke  a  second  time.  He  read 
o?er  three  resolutions  that  had  been  pro- 
posed in  the  course  of  the  meeting.  The 
first  denounced  the  conduct  of  GOFem- 
ment  towards  Ireland,  that  it  was  base, 
unprincipled,  and  cowardly ;  the  second 
declared  that  the  conduct  of  Government 
towards  Ireland  was  uu  just  and  illegal ; 
and  the  third  declared  that  the  suspen- 
sion of  the  Habeas  Corpus  Act  went  to 
goad  the  people  on  to  premature  rebellion. 
He  next  referred  to  the  organization  of 
clubs,  each  to  consist  of  100,  and  that 
special  persons  should  take  charge  of 
oach  ten.  He  also  said  that  the  present 
meeting  had  been  got  up  at  the  cheap  ex- 
pense of  sixpence.  He  named  various 
clubs— the  Washington,  the  Miichel,  the 
WalUue,  the  Faugh-a-BaUagh,  the  Muir, 
and  the  William  Tell  Clubs. 

Cross-examined  by  Moncreiff. 

Did  the  speakers  exhort  the  'people  to 
s;o  home  rmietly  without  committing  any 
breach  of  the  peace  P  —  Yes.  About 
3,000  persons  were  present.  I  wrote  the 
first  half  of  my  notes  in  the  police -oflSce. 
•  "When  did  you  recollect  that  the  state- 
ment you  had  cancelled  as  not  belonging 
to  Banken' 8  speech,  bat  HamiUon^B? — 
Shortly  after  the  notes  were  all  finished, 
when  1  began  to  think  again. 

Look  at  what  HamHUm  said  in  the  be- 
ginning of  his  speech  P — That  they  should 
send  men  and  money  to  Ireland  to  aid  the 
people  in  their  struggle. 

Is  there  anything  about  pikes  P — There 
is  also  a  passage  which  says  pikes  are 
easily  made.  I  think  it  was  Maedonald 
who  said  it,  but  I  cannot  swear  distinctly 
by  whom  it  was  said. 
Alewinder  Elder — Examined  by  Craufurd. 

Printer  in  High  Street,  Edinburgh. 
Spoke    to  printing  the    placard   fo.*  the 


meeting  on  Bruntsfield  Links  for  the 
National  Guard.  Only  knew  one  member  of 
the  National  Guard,  John  Oray,  who  pfiid 
the  bill.  Had  printed  other  placards  for 
them ;  charged  the  first  bill  to  the  Chart- 
ist committee,  but  they  objected,  and  it 
was  paid  by  Oray,  On  the  night  before 
the  Bruntsfield  placard  was  published 
Orant  called  and  asked  how  the  urinting 
was  getting  on.  Also  printed  tne  pam- 
phlet '*  Military  Discipline  made  Easy  " 
m  Hay  or  June  for  Maeha/y,  and  notices 
of  it  for  posting  on  the  walls.  Had  no 
communication  with  the  Chartist  com- 
mittee on  the  subject.  Banhen  and 
HanUUon  were  members  of  the  managing 
committee  of  the  Weekly  Express ;  also 
Orant  for  a  short  time.  Banken  was 
sub-editor. 

Cross-examined  by  Moncreiff. 

How  long  have  you  known  Ra/nken  ? — 
About  five  years.  He  is  what  is  called  a 
moral  force  Chartist.  I  hare  heard  him 
speak  strongly  against  physical  force.  I 
heard  him  on  one  occasion,  in  the  Weekly 
Express  office,  speak  very  energetically 
against  the  National  Guard,  and  say  they 
were  damaging  the  movement. 

Ton  printed  a  placard  for  a  meeting  of 
the  28th  of  April  to  consider  the  propriety 
of  forming  a  National  Guard  ;  from  whom 
did  it  come  P — I  understood  it  came  from 
the  Chartist  committee ;  and  I  sent  the 
account  to  Mr.  Walker ,  the  treas  urer ,  and  he 
said  I  would  get  payment  from  Mr.  Oray ; 
and  I  did  get  payment  from  Mr  .  Oray. 

Be-examined  by  Craufurd. 

Who  brought  that  placard  of  the  meet- 
ing of  the  ^th  April  to  yuuV—I  do  not 
recollect. 

What  made  you  think  it  came  from  the 
Chartist  committee  P— I  was  in  the  habit 
of  getting  printing  from  them. 

Sy  the  Court :  Was  the  managing  com- 
mittee of  the  newspaper  the  same  as  the 
committee  of  the  Chartist  Association  P — 
No. 

John  Ferguson — Examined  by  Craufurd. 

A  pawnbroker  in  Edinburgh.  A  mem- 
ber of  the  Chartist  body.  Knew  the  three 
prisoners  at  the  bar,  and  knew  they  were 
members  of  the  Chartist  committee. 

Do  you  remember,  when  Banken  was  in 
liondon,  ^'oar  writiuB  a  letter  to  him  P 
—Yes,  a  joint  letter  between  Mr.  Walker 
and  me. 

Logan :  Was  that  letter  (produced)  found 
after  the  apprehension  of  the  prisoner,  or 
before  P 

Craufurd:  1  shall  prove  where  it  was 
found.  Is  that  the  letter  P— Yes.  It  is  all 
in  my  handwriting,  and  signed  by  Waiker 
and  me.  It  was  addressed  to  Banken,  bnt 
it  was  intended  both  for  James  Cumming 
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and  Eanhen,  It  contained  a  reaaest  that 
Banhen,  after  reading  it,  Bhonld  rorward  it 
to  Cumming.  They  were  delegates  elected 
at  a  public  meeting  in  Edinburgh  to  at- 
tend the  National  Convention  in  London. 

What  made  you  write  a  letter  to  Banken 
and  Cwnming  together  P — I  had  been  inti- 
mately acquainted  with  Banhenf  and  I 
said  I  would  perhaps  drop  him  a  note 
stating  what  was  going  on.  It  was  no 
official  letter  from  any  one,  just  from 
myself.  I  had  heard  a  National  Guard 
was  formed  in  Edinburgh.  I  heard  it 
from  public  report.  I  saw  the  bills  calling 
meetings  of  the  National  Gfnard. 

From  whom  did  you  hear  it  P— I  cannot 
recollect;  it  was  a  general  talk  at  the 
time. 

John  FaZ^on— Examined  by  Gravfurd. 
Constable.      Proved    finding    letter    in 
Cumimng*e  house  on  July  26th. 

John  Brownlee — Examined  by  Crau/urd. 

Constable.     Proved   finding  a  printed 

Eaper  headed    **  Literature  "   in   Grant* s 
oase  on  July  31st.    There  was  a  score 
down  the  middle  of  it. 

Alexander  Macpherson — Examined  by 
UraMfu^d. 

Constable.  Proved  finding  a  copy  of 
the  pamphlet,  "  Military  Discipline  made 
Easy,"  at  the  Daily  Exprees  omoe  on  July 
26th,  on  a  table  amongst  other  papers. 

John  JBafi^tZZ— Examined  by  Craufttrd, 

Newsagent.  Provedprinting  the  Daily 
Express  newspaper.  Was  not  the  regis- 
tered printer.  The  article  "  Literature  " 
was  sent  for  insertion  by  Grant,  as  I 
understood,  and  I  prohibited  it.  Grant 
was  the  regular  printer  and  publisher.  I 
stopped  it  after  it  was  in  type,  and  directed 
it  to  be  returned  to  Grant.  1  was  dis- 
satisfied with  my  connection  with  the 
Eaper,  and  put  an  end  to  it.  It  was  sent 
iss  than  a  month  before  May  20tfa,  when 
the  paper  was  discontinued. 

Cross-examined  by  Logan, 

It  was  in  print  when  I  stopped  it.  My 
foreman  showed  it  to  me.  Grant  was  not 
present. 

Peter  ITDougaU — Examined  by  Craufurd. 

You  are  a  member  of  the  Chartist  Asso- 
ciation P — No.  I  am  acquainted  with  the 
prisoners  at  the  bar.  I  attended  several 
meetings  on  tlie  Calton  Hill. 

Were  you  at  the  last  meeting  before 
the  prisoners  were  apprehended  P — Tes. 
HannUon  recommended  the  people  to  arm, 
to  defend  themselres  and  their  property. 
Banhen  recommended  the  men  to  organize 
into  sections  of  ten  men  each. 

Did  he  say  anything  about  what  would 


happen  if  that  organization  was  perfect  ? 
— 1  cannot  say  anything  as  to  that. 

Had  yon  any  conversation  with  him 
about  gunsP — ^Yes,  one  might,  at  the 
Waterloo  Booms,  he  said  he  was  not  such 
a  fool  as  to  recommend  the  people  to  arm. 
I  cannot  recollect  the  date. 

By  the  Court :  Was  it  after  a  meeting  P — 
Yes. 

Craufwrd:  Did  he  say  anything  about 
gathering  or  saving  up  to  get  a  gun? — 
No;  I  never  heard  Banken  say  bo.  I 
spoke  in  his  company  that  I  had  a  rifle. 
I  was  a  member  of  a  riQe  club  for  shooting 
games.  Banhen  said  it  was  a  useless  thing 
to  keep  a  gnu  for.  He  said  I  might  keep 
it  for  another  purpose  than  that.  He  said 
no  more.    He  said  it  almost  as  if  in  joke. 

Did  he  say  anything  to  you  about  the 
price  of  guns  ? — I  heard  him  say  that  there 
was  a  man  who  could  sell  guns  for  a  pound 
a  piece ;  this  was  in  the  looby  of  the  hall, 
coming  from  the  meeting.  It  was  not 
exactly  between  me  and  him.  We  were 
speaking  backwards  and  forwards  about 
tne  gun;  and  he  said  thst  people  could 
buy  guns  for  a  pound. 

Was  Hamilton  present  P— He  was  not  in 
the  lobby  at  the  time. 

Did  you  speak  to  Hamilton  that  same 
evening  about  it  P — No. 

Had  not  you,  Banhen,  and  HamiUon,  a 
conversation  about  guns  P — Hamilton  said 
that  Peddie,  of  Newcastle,  could  furnish 
guns  for  about  18«.  a  piece.  Banken  said 
Peddie  was  a  humbug.  The  conrersation 
took  place  at  the  Waterloo  Booms.  I  do 
not  Imow  whether  there  was  any  fund  for 
the  purchasing  of  arms. 

Did  you  ever  hear  of  any  gans  being 
bought  P— Yes,  one  William  M'Kechwie  told 
roe  guns  had  been  bought.  I  could  not 
say  if  he  was  a  member  of  the  Chartist 
Association. 

Was  there  a  gun  came  to  your  house 
for  M'Kechnie  P — A  gun  came  to  my  house  ; 
it  was  not  for  me;  but  I  do  not  know 
whether  it  was  for  M*Ke€hnie  or  not.  I 
asked  him  about  it,  and  he  said  the  gun 
had  been  bought.  He  did  not  tell  me 
by  whom. 

Cross-examined  by  Logan, 

At  the  Calton  Hill  meeting  you  said 
that  HamiUon  recommended  the  people  to 
arm,  to  defend  themselves  and  their  pro- 
perty. Do  you  remember  his  warning 
them  not  to  be  the  first  aggressors  P — ^Yes. 
I  understood  that  be  meant  that  they 
should  not  be  the  first  to  break  the  peace. 

Do  you  remember  of  his  adjuring  them, 
in  the  name  of  God,  nut  to  break  the 
peace  ? — Yes. 

Do  you  know  a  person  of  the  name  of 
Mackay,  called  by  way  of  derision,  the 
Brigadier-General  P — I  have  seen  him. 
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Do  you  rcmcmbsr  seeing  him  at  a 
meeting  in  Bichmond  Street  Chapel,  when 
the  Delegatea  were  giving  an  account 
of  their  mission  to  London  P  —  Yes. 
UamiUoH  was  there,  and  censured  Machay, 
and  said  he  was  the  means  of  doing  a 
great  deal  of  injury  in  telling  the  people 
to  buy  guns ;  and  thej  oast  out  m  the 
meeting  about  it.  I  cannot  tell  the  date 
of  the  meeting ;  I  think  it  was  some  time 
in  tho  month  of  June. 

By  the  Court:  You  say  that  SamUton 
warned  them  not  to  be  the  first  aggressors 
at  the  time  he  told  them  to  get  arms  to 
defend  themselyes  and  their  property. 
Against  whom  were  they  to  defend  them- 
selyes P — Aj^inst  any  person  who  would 
interfere  with  them  at  their  meetings. 

And  the  aggressors  might  be  the  police, 
or  the  constables,  or  troops  that  might 
come  to  disperse  the  meetmgs  P — I  could 
not  say. 

Just  whoerer  interfered  with  them, 
whether  at  their  houses  or  meetings  P — 
He  did  not  say  so,  but  I  understood  it 
to  be  at  the  meetings.  I  understx)od 
HamiUan'a  eodiortation  was  to  get  arms, 
and  prevent  any  persons  whatever  from 
interfering  with  them  at  their  meetings. 

CraufiMrd :  I  now  propose  to  read  the 
letters  addressed  by  Ferquson  to  Banken, 
and  directed  to  be  seen  by  Cummmgt  and 
found  open  in  the  possession  of  Ouimmng. 

Moncreiff:  In  point  of  fact  Banhen  was 
not  in  London  at  the  time,  and  I  believe 
the  envelope  on  the  back  is  marked  with 
the  words  **  Not  found."  If  that  be  the 
case,  it  destroys  an^  presumption  of 
regular  delivery  in  ordinary  course. 

Craufurd:  On  the  back  is  marked, 
"  Not  known  as  directed^" 

John  Fallon,  recalled,  spoke  to  finding 
the  letter  addressed  to  Banhen  in  Cum- 
ming's  house. 

John  Murray  confirmed  this,  and  iden- 
tified the  letter. 

Monereiff,  for  Banhen,  objected  that 
this  letter  could  not  be  read,  inasmuch  as 
it  was  not  shewn  that  it  had  ever  come 
into  BanJcen'e  hands. 

LoBD  Justice-Clebk  :  If  it  went  to 
Gumming  by  mistake,  and  never  reached 
Banhen,  to  whom  it  was  directed,  it 
would  be  competent  for  you  to  prove  the 
fact ;  but  as  this  letter  was  posted  to  Ban- 
hen, the  Court  cannot  presume  that  there 
was  a  miscarriage  in  the  post  office,  moro 
especially  as  the  letter  itself  bears  that  it 
was  to  be  communicated  to  CumrrUng,  in 
whose  hands  it  was  found. 

Monereiff:  It  is  necessary  to  prove  Ban* 
ken*  8  knowledge  of  the  letter.  The  writer 
Ferguson  is  not  accused  as  a  co-conspirator. 
Put  the  case  that  the  letter  had  contained 
a  disclosure  of  some  nefarious  design, 
altogether  unconnected  with  the  alleged 


Chartist  conspiracy,  that  clearly  would 
not  be  evidence.  Erehine,  in  the  case  of 
Hardi/,  1794,  (a)  properly  drew  the  dis- 
tinction between  what  an  agent  does,  and 
what  he  says  he  has  done.  This  letter  is 
not  a  statement  of  what  is  to  be  done,  but 
a  narrative  of  wbat  has  been  done.  Even 
if  written  by  a  party  to  the  conspiracy, 
according  to  the  principle  stated  by 
Erehine  m  Hardy's  case,  the  letter  would 
not  have  been  evidence  against  the  party 
to  whom  it  was  adcbessed. 

Lord  Advocate:  Although  it  has  not 
been  shown  that  Ferguson,  the  writer 
of  the  letter,  was  in  any  way  con- 
nected with  the  conspiracy,  it  has  been  ^ 
shown  that  Walher,  who  also  subscribed 
it,  and  Oummvng,  to  whom  it  was  com- 
municated, were  both  members  of  the 
Chartist  committee,  and  it  could  not  be 
supposed  that  it  would  reach  Cwnmi/ng^s 
hands  except  through  the  medium  of  the 
prisoner  Banhen.  This  circumstance 
caused  the  case  to  difier  essentially  from 
that  of  Hardy,  where  only  the  writer 
(ThelwalX)  was  said  to  have  been  a  con- 
spirator, and  not  the  receiver.  Letters 
from  one  conspirator  to  another  are  evi- 
dence. He  also  quoted  Lord  Monereiff' s 
opinion  in  the  case  of  the  Cotton  SpinnerB.(&) 

Lord  Medwtv  :  The  documentin Hardy's 
case  contained  only  the  relation  that  cer- 
tain songs  were  sung,  written  by  one 
person  to  another,  who  was  unconcerned 
with  the  crime  charged.  It  was  not  a 
letter  written  from  one  conspirator  to 
another.  Here  Walher  is  proved  to  have 
been  a  conspirator  as  much  as  Banhen. 
The  important  point  is,  that  at  the  end  of 
the  letter  there  is  a  statement  that  the 
letter  is  to  be  handed  to  Cwnmvng,  and 
the  letter  is  found  in  Ctunming's  hands 
open.  The  presumption  is,  that  it  came 
to  the  person  entitled  to  open  it,  was 
opened,  and  shown  to  Gumming.  Even  if 
Banhen  had  never  seen  the  letter,  I  think 
it  is  good  evidence.  I  consider  the  case 
greatly  difierent  from  that  of  Hardy. 

Lord  MoNCRSiTV:  My  impression  as  to 
the  case  of  Hardy  was  difierent.  I  suspect 
that  it  was  the  case  of  a  letter  from  one 
conspirator  to  another^  and  that  it  was 
admitted.  I  see  no  objection  to  this 
letter.  It  is  signed  by  Waiher^  and  may 
be  considered  his  as  much  as  Ferguson's, 
It  is  addressed  to  Banhen,  and  to  be  com- 
municated to  another  alleged  conspirator. 
It  is  said  for  the  pannel  that  he  did  not 
see  the  letter.  This  may  be  in  the  first 
instance  supposed.  But  suppose  he  did 
not  see  it  at  first,  he  might  after- 
wards see  it;   therefore  it  is  not  to  be 

(a)  24  St.  Tr.  448. 

(6)  3  St.  Tr.  N.S.  1285 ;  Swinton's  Report, 
p.  132. 
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assumed  that  he  never  saw  it.  It  is  said 
that  it  contains  a  narratiye  only.  But  it 
is  pnt  in  aa  proving  a  conspiracy^  and  a 
narratiTe  of  things  said  to  have  been  done 
may  be  a  most  important  item  of  evidence. 
Lo&D  Justice  -  Clebk  :  It  is  always 
satisfactory  when,  in  giving  a  decision, 
we  find  the  opinions  of  other  jndges  coin- 
ciding with  onr  own.  Bat  when  there 
has  been  great  difference  in  the  decisions 
delivered,  we  are  better  sitaated  to  decide 
after  the  lapse  of  fifty  years  than  when 
the  point  rose  suddenly,  and  two  of  the 
most  eminent  of  the  English  jndges 
differed  from  the  minority  of  the  Court. 
I  have  often  considered  the  case  of  Hardy, 
and  I  find  it  often  alluded  to  by  others. 
Giving  due  weight  to  the  opinion  of  the 
majority,  I  think  it  went  on  a  misappre- 
hension. In  conspiracy,  the  purpose  and 
intention  is  what  is  to  be  proved.  The 
acts  of  those  concerned,  though  unknown 
to  the  prisoners,  may  be  good  evidence  oi' 
the  design.  Thus,  in  the  case  of  Brand- 
reih,(Q)  it  was  permitted  to  prove  acts  done 
in  one  part  of  England  to  establish  the 
design  entertained  in  common  with  those 
in  another.  In  the  same  way  a  statement 
of  the  particulars  at  a  meeting  is  evidence 
to  prove  the  intention  ;  also  (as  in  this 
case)  a  letter  expressing  approbation  of 
the  procedure.  The  letter  is  not  ten- 
dered as  evidence  proving  the  facts  stiited 
in  it,  but  as  proving  the  design  and  animus 
of  tbe  oonspiratorfl  from  the  lines  of  their 
correspondence.  The  narrative  of  the  pro- 
gress of  the  National  Guard,  of  the  feeling 
in  its  favour,  all  go  to  show  the  purpose 
as  much  as  if  the  facts  were  true.  It  is 
part  of  the  foUv  of  such  means  that  people 
delude  themselves.  But  does  a  statement 
that  may  be  false,  avowing  what  the  pur- 
pose is,  less  prove  that  purpose  because  it 
occurs  in  a  pretended  narrative  of  what 
has  not  happened  P  Therefore  I  think  it 
was  a  misapprehension  to  say  that  the 
docnment  in  Hardy's  case  was  not  evi- 
dence because  it  was  not  proved  that  the 
songs  were  sung.  The  fact  of  making  the 
narrative  (though  false)  may  prove  the 
purpose  of  the  conspirators. (6)  As  to  the 
objection  that  the  letter  was  not  received 
by  Eanken^  I  lay  that  aside  as  of  no  im- 
portance. It  is  good  evidence,  just  as  state- 
ments made  by  the  conspirators  here  would 
affect  him  when  in  London.  He  may  take 
awa^  the  effect  by  subsequent  explanation, 
but  in  the  meantime  it  muvt  bo  received. 
A  person  once  joining  in  a  conspiracy  may 
be  answerable  for  much  which  he  did  not 


(a)  32  St.  Tr.  755. 

(Jh)  The  letter  in  Hardy's  case  was  rejected, 
as  not  written  in  furtherance  of  the  conspiracy. 
See  Beg.  ▼.  Blake,  6  Q.B.  126  ;  Reg,  v.  O'Con- 
nc//,  5  St.  Tr.  N.S.  1. 


intend.  Assuming,  then,  that  the  letter 
was  not  seen  by  Ranken,  I  think  it  good 
evidence.  *  My  brother.  Lord  Moncrmff,  is 
under  a  mistake  in  supposing  that  the 
document  was  admitted  in  the  discussion 
in  Hardy's  case,  to  which  reference  has 
been  made.  Another  document  was  i-e- 
ceived,  as  to  which  the  facts  were  thought 
to  be  different. 

Lord  MoNCkEiFF :  I  see  it  was  so.  But  I 
concur  on  principle  in  receiving  this  docu- 
ment, (a) 

November  14th. 

The  following  exculpatory  evidence  {b) . 
was  adduced  on  behalf  of  Banken. 

Walter  PringU  —Examined  by  Monereif, 

Shoemaker  in  Edinburgh.  A  member 
of  the  Chartist  Association  for  about 
eight  years  in  Edinburgh.  Spoke  to  the 
meeting  of  the  Chartist  committee  held 
on  the  25th  April.  A  propoBitiou  was 
made  about  the  formation  of  a  National 
Guard.  It  was  an  ordinary  meeting  of  the 
committee. 

It  was  not  cal'ed  for  the  purpose  of 
considering  any  motion  about  the  National 
Guard  P 

LoBD  JusncE-CLBBK  :  It  is  right  that 
the  Court  should  know  that  you  (the  wit- 
ness) understand  the  position  you  are  in. 
You  have  no  protection  when  caillcd  as  a 
witness  for  the  prisoners.  You  ai'o  not 
bound  to  answer  questions  which  might 
criminate  yourself.  Whatever  you  say  is 
another  question ;  but  I  think  it  neces- 
sary to  put  that  before  you. 

Moncreiff:  Have  you  any  objection  to 
go  on  and  answer  these  questions  ? — No. 

Had  there  been  a  proposal  prior  to  that 
meeting  about  a*  National  Guard  P— Yes ; 
a  requisition  was  sent  l)y  one  John 
Machay.  He  was  generally  called  the 
Brigadier-General.  He  got  up  a  requisi- 
tion to  the  Association,  which  they 
rejected  altogether;  they  would  have 
nothing  to  do  with  it. 

On  the  25th  of  April  the  committee  did 
not  agree  to  form  into  a  National  Guard  P 
-No. 

What  passed  P— There  were  different 
ideas  among  the  committee  in  regard  to 
the  legality  of  the  National  Guard.  There 
had  been  previous  meetings  of  other  bodies 
not  connected  with  the  Association,  and  it 
was  *h.ey  that  brought  up  the  requisition. 
The  committee  thought  that  it  would  hurt 
the  Association  to  take  it  up,  and  that  it 
should  be  thrown  open  to  oUiers  to  deal 

(a)  See  an  extract  below,  p.  548. 

(6)  In  Scotland  the  prosecutor  is  obliged  to 
close  his  case  before  proof  in  cxcnipation  begins, 
and  no  rebatting  evidence  can  be  ci^led. 
2  Alison.  Cr.  L.  xx. 
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with  it.  Bcmken  moyed  that  the  question 
should  be  sent  ont  to  a  public  meeting. 
He  was  quite  opposed  to  the  committee 
havinff  anything  to  do  with  it.  He  re- 
ferrea  to  the  bother  a  fev^'  weeks  before,  in 
consequence  of  riots  and  breaking  of 
lamps,  which  was  laid  to  the  blame  of  the 
Chartists,  although  they  had  nothing  to 
do  with  it ;  and  he  said,  that  if  anything 
occurred,  the  committee  would  get  all  the 
blame  of  it,  unless  the  matter  was  sent 
out  to  be  disposed  of  by  a  public  meeting. 
The  whole  or  the  committee  were  of  the 
same  opinion,  that  it  should  only  be  con- 
sidered at  a  public  meeting ;  but  to  allow 
those  parties  that  wished  it,  to  get  up  a 
public  meeting. 

Do  I  understand  you  that  the  resolution 
come  to  by  the  committee  was  not  that 
the  Chartist  Association  should  call  the 
meeting,  but  to  leaye  it  to  those  other 
parties  you  spoke  of  to  call  the  meeting, 
and  that  any  one  might  attend  that 
chose  ? — Yes. 

Did  Banken  say  anything  to  you  about 
MacJc4»y  ? — He  cautioued  me  as  to  IfooX^, 
and  said,  that  man  might  hurt  the  moye- 
ment. 

Who  called  the  meeting  on  the  28th  of 
April  in  Adam  Square  to  consider  the 
propriety  of  forming  a  National  Guard  P — 
They  were  a  committee  distinct  from  the 
Chartist  committee.  None  of  the  com- 
tpittee  had  any  thing  to  do  with  it,  col- 
lectively ;  I  do  not  know  whether  indi- 
vidually or  not. 

Tou  had  nothing  to  do  with  the  calling 
of  that  meeting,  though  you  are  a  member 
of  the  committee  P — ^Nothing. 

The  committee  of  the  Chartist  Associa- 
tion nerer  had  anything  to  do  with  the 
National  Guard  as  a  committee.  Hanketa 
was  quite  opposed  to  the  formation  of  a 
National  Guard  at  that  time. 


Examined  by  Logan,  for  Qrant 

Tou  haye  said  that  it  seemed  to  be  the 
mind  of  the  committee  that  evening 
(25th  April),  that  it  was  right  to  bring 
the  matter  before  the  public,  as  some  par- 
ties were  going  secretly  about  it  P — Yes. 

Qrant  was  present  at  that  meeting,  and 
introduced  the  question  to  the  meeting  P 
— Yes- 

And  his  reason  for  bringing  it  before 
the  meeting  was,  that  some  parties  out- 
of-doors  were  going  secretly  about  it  P — 
Yes. 

Was  HamUUon  at  the  meeting  of  the 
25th  April  P — I  cannot  say;  I  do  not  re- 
member of  his  taking  any  part  in  the 
meeting,  although  he  mignt  haye  been 
there. 

Cross-examined  by  Granfurd. 

Were  you  present  whea  Mac1cay*8  pro- 
posal was  made  the  week  before  P — Yes. 


Did  you  concur  in  opposing  itP — Yes, 
because  I  did  not  see  the  use  of  his  argu- 
ment as  to  the  National  Guard  and 
physical  means.  The  nature  of  Machay's 
proposal  was  to  get  up  a  National  Guard, 
the  same  as  was  got  up  in  Nottingham 
and  Aberdeen. 

Did  he  explain  what  the  National 
Guard  was  to  doP — Not  to  the  com- 
mittee. I  do  not  know  what  he  meant  to 
be  done. 

Why  did  you  oppose  it  P — Because  we 
did  not  wish  to  homologate  the  Chartist 
Association  with  any  other  association. 

Did  he  say  anything  as  to  how  the 
National  Guard  was  tp  be  organized  P — 
He  said  it  was  to  take  in  all  parties, 
whether  Chartists  or  not.  The  number 
was  to  be  very  great  according  to  his  cal- 
culation. He  said  its  object  was  to  pro- 
tect life  and  propertjr. 

Did  he  say  how  it  was  to  protect  life 
and  property  ? — I  cannot  say. 

Who  were  present  at  the  meeting  of  the 
committee  tne  week  before  P — A  great 
many  were  there.  I  think  all  the 
prisoners  were  there,  but  the  meeting 
was  closed  before  they  considered  Maeikay's 
suggestion — I  mean  they  dissolved  before 
they  would  consider  the  proposal  at  alL 
We  understood  that  he  wanted  to  make 
us  a  party  to  get  up  the  National  Guard. 

In  what  shape  was  Maekay^s  communi- 
cation made  P — In  writing. 

Did  you  as  a  member  understand  that 
it  was  to  protect  life  and  property  ?— I  did 
not  understand  that  it  was  to  protect  life 
and  property  at  all,  or  I  would  have  g^ne 
along  with  it  myself.  I  believed  it  was 
just  a  plot  to  break  up  the  Chartist  move- 
ment. 

How  to  break  it  upP — Because  there 
were  different  parties,  who  had  different 
ideas  in  regara  to  moral  and  phjsicnl 
force. 

By  the  Cowrt :  "VVliat  do  you  mean  by 
physical  force — what  idea  have  you  of  it  P 
— The  idea,  so  far  as  I  understand  it,  is 
that  some  persons  thought  they  would 

gain  the  Charter  by  joining  the  National 
ruard  and  fighting  for  it.  Others  were 
of  opinion  tlmt  by  moral  force  demon- 
stration, with  tracts  and  instruction— as 
in  the  case  of  the  Beform  Bill  and  the 
Corn  Law  League— they  would  gain  their 
object. 

Craufwrd:  Did  you  consider  the  pro- 
proposal  of  Machine  to  be  a  physical 
force  movement  P — Yes.  I  understood 
myself  that  this  National  Guard  was  to  be 
armed. 

Was  it  the  communication  that  was 
made  to  that  meeting  that  led  you  to 
understand  that  the  National  Guard  were 
to  have  armsP — No.  It  was  the  general 
talk  and  understanding  of  the  parties  con- 
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templating  this  moyement,  that  Mdchay's 
proposal  was  to  nee  arms. 

Did  the  three  prisoners  at  the  bar  agree 
with  yoQ  in  objecting  tc  this  proposal  P — 
Yes. 

Did  they  state  their  gronnds  for  reject- 
ing \t?—Orant  and  Banhen  did.  OratU 
said,  he  believed  that  by  allowing  it  to  go 
on,  they  would  get  into  a  hobble,  as  they 
had  got  before ;  referring  to  the  statement 
that  the  Chartists  were  the  cause  of  the 
riots,  with  which  they  had  nothing  to 
do. 

Did  OrcvrU  say  whether  he  thoueht  it  a 
physical  force  movement  or  not  P — No ; 
but  we  might  understand  that  he  con- 
sidered it  to  be  a  physical  force  move- 
ment.  Bcmken  said,  the  best  way  to  get 
out  of  it  was  to  have  a  public  meeting  to 
consider  of  it. 

By  the  Court :  Was  this  the  week  before 
the  25th  P^It  was  the  first  night.  Very 
little  was  said  about  it;  the  meeting 
merely  laughed  at  it. 

Craufurd:  On  the  second  night  (April 
25th),  who  commenced  the  conversation 
about  it  P — 1  believe  Orant  commenced  it. 
I  do  not  recollect  if  he  made  any  motion. 
There  was  a  general  motion  made  by 
Banhen,  bat  Orant,  I  think,  merely  made 
suggestions :  and  one  suggestion  was,  to 
take  up  that  business  and  get  it  settled. 
I  can't  speak  to  the  exact  words,  but  that 
was  the  purport  of  it.  There  was  onl^  one 
motion.  Qrant  spoke  a  good  deal  m  re- 
gard to' the  bad  character  which  the  riots 
had  given  to  the  Chartists,  and  cautioned 
the  committee  that  this  proposal  might 
hurt  their  character  to. 

What  was  Banhen' »  motion  P — ^That  a 
public  meeting  should  be  called  to  con- 
sider the  propriety  of  forming  a  National 
Guard. 

Did  any  person  present  oppose  the 
motion  P — They  all  concurred  m  it,  with 
the  expectation  that  it  would  take  it  off 
the  committee  altogether.  I  do  not  re- 
member anyone  protesting  against  it. 

Was  Feier  Andereon  present  P — ^Yes.  He 
resigned  his  secretaryship.  He  said  he 
would  not  sit  any  longer  after  they  had 
discassed  such  a  subject.  I  remained  after 
Anderson  went  away.  I  attended  other 
meetings  of  the  committee  after  that.  I 
was  not  at  the  meeting  of  the  28th  of 
April,  in  Adam  Square. 

Why  did  you  not  go  to  that  meeting  p — 
BeeeMise  I  did  not  agree  with  the  proposal 
to  be  there  made.    I  thought  it  wrong. 

Did  you  not  agree  with  the  motion  for 
considering  the  propriety  of  forming  the 
National  uuard  at  a  public  meeting  P — I 
agreed  to  have  it  off  the  committee  alto- 
gether. 1  wished  the  committee  to  have 
no  more  to  do  with  it. 

The  motion  you  supported  was,  to  call 


a  public  meeting  to  consider  the  propriety 
of  forming  the  National  Guard.  And  now 
you  say,  that  you  did  not  go  to  that  meet- 
ing, because  you  thought  it  wrong? — ^Yes. 

Why  did  you  support  the  motion? — 
Because  I  thought  it  would  take  it  off  the 
committee.  I  agreed  with  Anderson  so 
far.  He  went  away  with  the  idea  that  the 
committee  had  done  something  with  it; 
but  they  never  did,  else  I  woaldhave  gone 
along  with  him. 

By  the  Court :  The  motion  of  Banhen 
was,  that  instead  of  the  committee  de- 
ciding, it  should  be  left  to  call  a  public 
meeting  to  consider  the  propriety  of  form- 
ing the  Guard? — Yes.  The  committee 
were  of  opinion  that  if  we  opposed  the 
calling  of  a  public  meeting,  the  parties 
would  not  get  it;  and  our  object  was  to 
take  no  part  in  it. 

Ora^fwrd :  You  were  also  of  that  opinion  ? 
—Yes. 

Did  any  person  at  that  meeting  of  the 
25th  of  April  make  a  direct  motion  to 
oppose  it  P — Not  to  my  knowledge.  Ander* 
son  individually  opposed  it. 

If  the  committee  had  done  as  Anderson 
did,  is  it  your  opinion  that  the  meeting 
would  not  have  taken  f)lace  P — The;jr  had 
no  means  to  get  a  public  meeting,  if  we 
opposed  them. 

If  they  had  no  means  to  get  it,  how  did 
they  happen  to  hold  it  P — Secause  we  did 
not  oppose  them. 

Was  Walher  present  at  the  meeting  of 
25th  April?— Yes. 

Did  you,  as  a  member  of  the  committee, 
afterwards  learn  whether  Walker  had 
taken  the  chair  at  the  meeting  of  the 
28th  of  April  ?•— Yes  ;  that  he  was  called 
to  the  chair  after  it  was  found  that  Qray 
could  not  keep  order. 

Did  yon  understand  from  Banhen  that 
he  was  there  ? — I  heard  that  he  was  there 
after  the  meeting  was  over. 

Did  you  understand  that  this  National 
Guard  was  actually  formed? — I  understood 
that  the  National  Guard  was  formed,  and 
that  names  were  taken  down  at  their 
meetings. 

Did  vou  see  bills  posted  on  the  walls 
after  that,  of  meetings  of  the.  National 
Guard  P — ^Yes.  I  do  not  know  if  clubs  and 
sections  were  also  formed.  I  have  heard 
so.  I  never  knew  where  they  met,  except 
in  the  hall  in  Infirmary  Street. 

Were  you  at  the  meeting  of  the  12th 
Juno,  on  Bruntsfield  Links  P — ^Yee.  The 
three  prisoners  were  there.  QraaiU  was 
in  the  chair. 

Did  you  hear  any  peirson  at  that  meeting 
speak  of  arms  P — I  aid  not  hear  the  tenor 
of  the  speeches ;  I  was  at  the  back  of  the 
platform.  All  the  prisoners  spoke ;  Co<^' 
owm,  Jofnes  Ouwmxng,  and  Macdonald  also 
npoke. 
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Was  anything  said  as  to  what  had  been 
done  at  the  meeting  P— Nothing  that  I  can 
remember  of. 

By  the  Oowrt :  Did  yon  hear  the  resoln- 
tion  about  forming  a  National  Guard  P — 
No;  I  did  not  hear  of  it  till  after  the 
meeting  had  been  dissolTed. 

Did  Banken  ask  anybody  whether  they 
had  resolved  upon  the  National  Guard,  or 
had  resolved  to  put  it  down  P^Not  that  I 
heard. 


Who  called  that  meeting? — I  cannot 
say.  I  was  not  a  member  of  the.  com- 
mittee at  that  time.  I  never  knew  any  of 
the  parties  who  purchased  guns;  but  I 
have  heard  that  g^ns  were  purchased.  I 
did  not  hear  the  price  at  which  they  were 
bought.  I  do  not  know  for  whom  they 
were  bought. 

Be-examined  by  Monereiff, 

You  did  not  help  them,  as  a  committee, 
to  £^t  up  their  meetings  P — ^No.  The 
Chartist  Association  and  committee  never, 
a9  an  association  or  committee,  gave  any 
funds  to  the  National  Guard. 

John  Blair — ^Examined  by  Moncreiff. 

Type-founder.  Knew  Banhen,  the  pri* 
soner.  Saw  him  on  the  evening  of  the 
28th  of  April,  in  Orangtoun'a  coffee-house. 
He  was  going  to  London  the  next  day. 
There  was  a  meeting  that  night  in  Adam 
Square.  It  was  about  nine  o'clock ;  the 
time  the  meeting  was  then  going  on. 

Did  Banhen  expect  to  meet  any  parties 
at  Oraneiovn'a  that  night  P—Yes,  several 
personal  friends;  I  was  one  of  them.  It 
watf  for  the  purpose  of  seeing  him  before 
he  went  to  £onaon.  It  had  no  reference 
whatever  to  the  National  Guard. 

Did  Banhen  intend  to  go  to  this  meeting  P 
— He  had  no  such  intention. 

You  and  he  ultimately  went  P— We 
waited  until  after  10  o'clock,  and  the 
meeting  not  having  broken  up  we  went 
forward  to  meet  the  parlies  we  expected  to 
see,  who  were  at  the  meeting.  We  got  to 
the  meeting,  and  it  was  just  being  dis- 
solved when  we  entered. 

Banhen  was  called  forward  to  the  plat- 
form P — ^Yes ;  his  name  was  cried  out,  and 
he  said  a  word  or  two,  bidding  them  good- 
bye, as  he  was  going  to  London.  He  said 
nothing  about  uie  National  Guard. 

Cross-examined  by  Craufwrd, 

Who  was  in  the  chair  P— I  think  Wodher 
was  siill  in  the  chair. 

Did  yon  see  the  placards  calling  the 
meeting  P — ^No. 

Did  you  know  what  the  meeting  was 
met  for  P— Yes,  by  report. 

Did  J2aiiJipa»  tell  you  what  was  the  object 
of  the  meeting  P — ^No,  I  cannot  say  he  did. 

What  was  he  going  to  do  in  London  P— 
I  cannot  speak  of  that ;  I  do  not  think  he 
said  what  ne  was  going  to  do. 

Did  he  say  anything  more  than  bid  them 
good-bye  P — ^His  remarks  were  general, 
and  he  bade  them  farewelL 

Did  he  say  anything  about  the  Charter 
or  the  National  Assembly  P— Not  that  I 
remember.  He  just  bade  them  good-bye, 
and  said  it  would  be  the  last  he  would 
see  them  for  some  time.  It  was  generally 
understood  that  he  was  going  to  the 
National  Assembly. 


I  Did  he  say  anything  whatever  about 
the  National  Guard  P— Not  that  I  heard. 
He  left  me  when  he  ascended  the  platform 
and  made  the  remarks  I  mentioned.  I 
did  not  see  Machay  there.  I  cannot  say 
that  I  saw  HamUUn  there. 

Monereiff:  What  were  Banhen* a  senti- 
ments about  a  National  Guard  P — He  spoke 
of  it  very  contemptuously ;  he  decidedly 
disapproved  of  it. 
Alexander  Mwrray — Examined  by  Orahame. 

You  are  inspector  of  cleaning  in  Edin- 
bui^h  P— Yes. 

You  are  acquainted  with  the  prisoner 
Banhen? — Yes,  I  have  been  acquainted 
with  him  for  several  years. 

During  the  time  that  you  have  known 
him  what  character  did  he  bear  p— I  have 
known  him  chiefly  in  connection  with  the 
Mechanics'  Librarv,  of  which  he  was  an 
active  member,  ana  was  at  one  time  presi- 
dent. He  has  borne  a  good  character; 
an  excellent  character,  so  far  as  I  know. 

SpKECH  POK  the  PB0SECUTI0N.(a) 

Craufwrd  [after  alluding  to  the  absence 
through  illness  of  the  Lord  Advocate]  :  I 
shall  not  say  one  word  to  yon  on  the 
importance  of  this  case  to  the  public; 
or  on  its  peculiar  importance,  not  to  the 
prisoners  alone,  but  to  all  those  in  the 
same  range,  position,  and  situation  as  the 
prisoners  who  are  at  your  bar,  and  who 
are  tradesmen  in  this  city.  They,  and 
such  as  they,  have  the  deepest  interest  in 
the  prevention  and  puttinff  down  of  all 
such  proceedings  as  those  which  have  been 
detailed  before  you,  and  in  the  main- 
tenance of  public  order,  peace,  and  tran- 

(a)  *'  The  evidence  being  conoladed  on  both 
sides,  the  jaiy  are  addressed  by  the  coonsel  on 
both  sides,  the  pannel  being  in  eyeey  case  en- 
titled to  the  last  word.  The  prosecutor  in 
Scotland  never  has  the  reply,  but,  whether  m 
ar^ng  legal  points  to  the  ju<^,  or  matters  of 
evidence  to  the  jury,  he  is  obliged  to  allow  his 
opponent  to  be  last  heard  in  defence."  S  Alison, 
Or.  L.  xxiii. ;  but  as  to  treason,  see  8  Hume,  414. 
'*  Bf  the  Act  concerning  the  regulation  of  the 
Judicatories,  1672,  passed  in  die  third  session  of 
the  second  Parliament  of  Charles  II.,  section  10, 
it  is  provided  that  in  all  criminal  pursntes  the 
defender  or  his  advocate  be  always  the  last 
speaker,  except  in  cases  of  treason  and  rebellion 
against  the  King."    7  Anne,  cap.  81,  s.  4, 
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quillity.  T  say  nothing,  therefore,  of  fclie 
great  importance  of  the  case  to  the  public 
interest — ^notfaing  of  the  alarming  con- 
Bf^qaences  which  would  too  surely  Follow, 
if  such  proceedings  as  those  stated  in  the 
indictment,  received  to  any  extent  the 
sanction  or  coantenance  of  the  Court  or 
the  jury.  I  abstain  trom  all  such  topics, 
not  merely  because  I  think  them  inap- 
plicable to  the  question  of  evidence  before 
you,  bat  because  by  no  word  of  mine 
would  I  wish  to  disturb  the  equal  level  of 
your  thoughts,  the  even  tenor  of  your 
minds,  or  break  in  on  the  serenity  of  that 
calm  and  impartial  judgment  m  which 
this  question  finds  its  legitimate  con- 
sideration and  its  just  and  appropriate 
decision. 

The  prisoners  are  charged  with  con- 
spiring to  effect  an  alteration  of  the  laws 
and  constitution  of  the  realm  by  force  and 
violence,  or  by  armed  resistance  to  lawful 
authority ;  and  there  is  also  the  common 
law  charge  of  sedition,  which  is  a  well 
known  and  understood  crime  in  the  laws 
of  this  and  of  every  other  well  governed 
kingdom. 

The  first  of  these  charges  is  distinguish- 
able from  the  second,  by  the  feature  of  its 
combination.  It  rests  not  in  the  mind  or 
in  the  act  of  a  single  individual ;  it  is  a 
concert  and  combination  to  effect  a  com- 
mon purpose  by  these  unlawful  means. 
It  is  seditious  conspiracy — sedition  per- 
petrated through  the  medium  of  con- 
ppiracy;  and  therefore  the  evidence  to 
which  I  address  myself  is  applicable  at 
once  to  the  sedition  and  to  the  conspiracy, 
for  the  two  are  entwined  together  in  this 
case. 

You  have  it  proved  before  you  that  these 
three  prisoners  were  all  members  of  the 
same  Chartist  Association  in  Edinburgh — 
were  all  members  of  the  same  Chartist 
committee  for  the  management  of  the  affairs 
of  the  Association — and  were  all  members 
of  the  same  managing  committee  for  the 
conducting  of  a  certain  newspaper,  said  to 
express  their  opinions.  ArchibcUd  Walker 
and  Jamea  Oummmg,  named  in  the  indict- 
ment as  alleged  conspirators,  were  also 
members  of  the  same  body,  and  of  the 
same  Chartist  committee.  Association, 
therefore,  for  a  common  purpose,  is  the 
very  starting  point  of  this  case ;  and  the 
purpose  of  that  association  has  been  ex- 
plained to  you  by  more  than  one  witness, 
as  the  attainment  of  an  Act  of  Parlia- 
ment, acknowledging  and  ratifying  the 
six  points  of  the  Charter,  involving,  Uni- 
versal Suffrage,  Ann  ual  Parliaments,  Yote 
by  Ballot,  Payment  of  Members,  No  Pro- 

Eerty  Qualification,  and  Equal  Electoral 
districts ;  assuredly  the  accomplishment 
of  their  common  purpose  implies  an  altera- 
tion of  the  laws  and  oonsti  tution  of  the 


realm.  In  all  this,  there  is  no  crime.  From 
this,  there  arises  no  presumption  or  sus- 
picion of  cri  me.  But  of  the  fact  of  concert 
and  combination,  you  will  perceive  the 
importance,  when  we  come  to  consider  the 
evidence  more  minutely.  In  the  mean- 
time, with  re^ftpect  to  these  political 
doctrines  of  the  Chartists,  let  me  ex- 
plicitly avow  that  the  Chartists  are  well 
entitled  to  hold  these  opinions — ^to  express 
and  promulgate  these  opinions — and  to 
associate,  in  order  to  maintain,  and  ad- 
vance them  by  all  legitimate  means-:— by 
addresses  to  the  Crown,  petitions  to  Par- 
liament, public  meetings  orderly  con- 
ducted, argument,  reasoning,  entreaty, 
and  remonstrance.  This  is  not  a  prosecu- 
tion for  opinion  ;  and  whether  the  changes 
desired  by  the  Chartists  would  bo  wise  or 
salutary,  conducive  to  the  public  welfare, 
or  consistent  with  public  security,  is 
no  question  now  for  you,  or  any  of  us  to 
consider.  Wise  or  unwise,  these  opinions 
they  were  entitled  to  entertain ;  and  it  is 
not  for  entertaining  them,  or  expressing 
them,  that  they  now  stand  at  the  bar. 
That  not  being  the  charge  against  the 
prisoners,  let  us  consider  the  means  by 
which  they  proposed  to  advance  their 
opinions.  Up  to  this  point,  there  is  no 
difference  between  the  prosecutor  and  the 
prisoners.  What  means  did  these  parties 
propose  to  adopt  to  carry  out  their  plans? 
bid  they  propose  to  address  the  Crown, 
or  to  petition  Parliament  P  Was  it  by 
entreaty,  however  earnest  -  argument, 
however  forcible — by  lecturing,  circula- 
tion of  tracts,  or  by  public  meetings? 
These  are  means  known  to  the  law,  and  to 
the  constitution;  and  the  right  to  use 
them  is  held  sacred  by  all  who  know  and 
revere  that  constitution.  It  is  not  by 
such  means  that  the  prisoners  sought  to 
advance  their  cause.  Was  it  even  by  agi- 
tation ?  By  the  stirring  and  combining  and 
concentrating  of  popular  opinion  P  'liaA  is 
a  course  open  perhaps  to  observation,  be- 
cause liable  to  be  carried  to  exoess;  a 
conrse  requiring  on  the  part  of  those  who 
enter  on  it  calmness,  moderation,  and 
discretion  in  no  ordinary  degree ;  but  it 
were  vain  to  disguise  or  conceal  the  fact 
that  by  the  force  of  popular  opinion, 
gathered  and  wielded  by  popular  agi- 
tation, gigantic  abuses  have  been  over- 
thrown, and  valuable  reforms  have  been 
accomplished. 

Let  it,  therefore,  be  distinctly  under- 
stood, as  it  is  now  emphatically  stated  for 
the  prosecution,  thatthe  crime  with  which 
the  prisoners  are  charged  does  not  con- 
sist either  in  the  opinions  they  hold,  or  in 
the  open  expression  and  free  discussion  of 
their  views,  or  in  their  loud  proclamation 
6f  their  supposed  wrongs,  their  indignant 
denunciation  of  alleged  abuses,  their  eager 
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peihioning,  their  argent  entreaty,  their  , 
vehement  remonatranoe,  their  impetadns 
demands,  nor  even  in  the  spirit-Btirring  j 
popular  agitation  by  which  they  seek  to  ' 
advance  their  opin ions .  (a)    Bn  t  the  indict- 
ment states,  and  the  evidence  has  proved,  , 
-that    the    prisoners,  departing   from  all 
those  means  which    they  might   legiti- 
mately have  used,  did  combine  and  con- 
spire to  effect  their  objects — 
••  not  peaceably,  lawfully,  and  loyally,  but  by 
foroe  and  violence,  or  by  armed  resistance  to 
lawful  authority/'  , 

That  this  is  a  crime  the  law  declares, 
and  every  man's  reason  affirms  the  de- 
claration.   It  must  be  a  crime  in  every 
civilised  country,  and  the  bonds  of  society  ' 
would  not  hold  together  if  any  body  of  > 
men  were  permitted,  at  their  own  hands,  ; 
to  use  arms  or  conspire  to  nse  arms  for 
the  accomplishment  of  political  objects. 

The  prisoners  are  not  charged  with 
actually  using  armed  violence,  or  rising  in 
armed  insurrection,  to  effect  thereby  a 
change  in  the  laws  and  the  constitution. 
The  rising  in  armed  insurrection,  in  how-  i 
ever  small  a  number,  to  effect  a  change 
in  the  law  and  constitution  of  the  realm, 
would  undoubtedly  have  been  high  trea- 
son, and  most  be  so  in  every  country; 
and  the  actual  using  of  armed  violence 
for  a  public  general  object  affecting  the 
constitution  of  the  country,  would  also 
have  been  high  treason.  But  most  fortu- 
nately for  the  country,  for  the  jury,  and 
especially  for  the  prisoners,  this  con- 
spiracy was  discovered  and  checked  in  the 
bud;  and  they  therefore  stand  charged, 
not  with  high  treason  in  respect  of  an 
armed  insurrection  for  a  public  purpose, 
but  with  a  seditious  conspiracy  to  do 
what,  if  done,  would  have  amounted  to 
treason. 

On  the  25th  of  April,  the  committee  of 
Chartists  met  in  the  Ezpreaa  newspaper 
office.  All  the  three  prisoners  were  pre- 
sent, assembled  in  committee  to  consult 
for  the  advancement  of  their  common 
purpose  by  means  to  be  adopted  in  con- 
cert and  employed  in  combination.  If 
the  means  then  resolved  on  were  unlawful 
and  seditious,  then  not  merely  the  indi- 
vidual sedition  of  each,  but  the  conspiracy 
as  here  charged,  is  proved  against  all  the 
accused.  Anderson,  the  first  witness  for 
the  Grown,  whose  evidence  is  of  the 
greatest  importance,  and  whose  conduct 
throughout  nas  been  highly  to  his  honour, 
was  also  present.  He  ismmself  a  Chartist, 
holding  the  opinions  of  the  prisoners,  and 
he,  too,  was  a  member  of  tne  committee, 

(a)  Lord  Cockbnm  remarks  (Trials  for  Se- 
dition, vol.  2,  285)  :  **  The  ghost  of  Braxfield 
most  have  growled  when  these  words  were 
tttceced." 

8«S84. 


and  their  secretary.     He  sought  to  ad* 
vance  the  same  common  object  with  the 
prisoners,  but  he  had  the  wisdom,  good 
sense,  and  discretion  to  go  with  them  no 
farther  than  the  law  justifies.    He  came 
before  you,  not  as  a  spy,  nor  as  a  traitor 
to  his  associates,  but  as  a  sensible,  honest, 
and  consistent  member  of  their  own  body. 
He   resigned  his    secretaryship  and  his 
seat  in  the  committee  because  his  con- 
science told  him  that  what  was  proposed 
to  be  done  was  contrary  to  reason  and  to 
justice,  and  to  the  advancement  of  the 
cause  he  desired  to    prosper.      At  this 
meeting,    the    prisoner    Orant    made    a 
motion  to  form  a  National  Ghiard.    Andef' 
son   says    that    these   were   his   words. 
Ekinga,  the  next  witness,  says  that  his 
motion  was  that  the  Association  resolve 
itself  into  a  National  Guard.    That  this 
motion  was  unlawful,  seditious,  and  highly 
criminal,  you  can  have  no  doubt  what- 
I  ever.     They  knew  well  what  the  National 
I  Guard  was  to  be ;  they  had  previous  in- 
I  formation  of  its  character ;  tney  knew  it 
I  was  a  movement  for  a  rising,  not  for  the 
protection    of   life    and    property.    This 
motion,   made    by  Chrant  in    committee, 
BanJcen  met  by  an  amendment  to  call  a 
public  meeting  to  consider  the  propriety  of 
forming  a  National  Guard.    Anderson  was 
the  only  man  at  that  meeting  who  had  the 
manliness  and  virtue  to  say, ' '  I  will  neither 
vote  for  the  motion  to  form  it,  nor  vote  for 
a  motion  to  consider  the  propriety  of  form- 
ing it  "  ;  and  And&rson  resigned  the  secre- 
taryship and  acted  up  to  his  principle. 
It  is  said  that  Banken  meant  by  his  a» 
mondment  to  discourage  the  proposal  of 
forming  a  National  Guard,  and  in  support 
of  his  plea  it  has  been  proved  that  a  pro- 
position to  form  a  National  Guard  nad 
been  made  by  MaeJeay,  who   had    been 
spoken  of  as  the    Brigadier  -  General,  a 
week  preceding  this  meeting,  and  that  his 
proposition  was  rejected  by  the  committee 
because  thev  knew  it  to  be   dangerous 
and  criminal.    But  this  fact  is  far  from 
favourable  to  the  nrisoners.    They  knew 
that  the  National  Guard  was  to  be  armed. 
They  knew  the  project  to  be  hazardous 
and  contrary  to  law ;  to  be,  as  one  of  the 
witnesses  said,  a  ''physical  force  move- 
ment, likely  to  bring  them  into  danger." 
Even  if  nothing  more  had  been  done,  the 
very  proposal  to  call  a  public  meeting  to 
consider    the    propriety    of   forming  an 
armed  National  Guard— knowing  tlu^t  it 
was  not  intended  for  the  protection  of  life 
and  property,  but  that  it  was  a  physical 
I  force  movement,  to  carry  out  by  physical 
'  force  that  which  they  had  previously  at- 
tempted to  carry  by  argument  and  per- 
suasion -  the  proposal  to  call  such  a  meet- 
ing was  itself  seditious;  a  meeting   to 
consider  the  propriety  of  taking  up  i 
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to  carry  any  political  measure  is  itself 
seditions.  Who  ever  dreamt  of  a  meeting 
to  consider  the  propriety  of  arming 
hundreds  of  men  for  a  political  object; 
to  consider  the  propriety  of  putting 
lances  in  the  hands  or  one  body  of  men, 
and  muskets  in  the  hands  of  another, 
to  form  a  National  Guard  to  control 
Parliament  P  One  member  of  the  com- 
mittee, Grant,  who  had  rejected  the  pro- 
posal previously,  positively  proposes  they 
should  form  this  National  Guard ;  and 
another  of  that  committee,  Bcmken,  does 
not  insist  that  they  should  have  nothing  to 
do  with  it,  but  proposes  that  they  should 
call  a  public  meeting  to  consider  the  pro- 
priety of  forming  it.  And  you  have 
been  told  that  this  motion  was  made  to 
make  the  committee  clear  of  it.  And 
aooordinffly,  while  the  committee  studied 
to  keep  themselves  clear  of  it  as  a  com- 
mittee, that  very  night  the  resolution  of 
the  committee  (either  to  call  a  public 
meeting  or  to  allow  it  to  be  callea)  was 
oommnnicated  —  to  whom  P  Was  it  com- 
municated to  the  authorities  P  No.  They 
knew  the  danger  attending  the  formation 
of  such  a  guard,  they  knew  its  unlawful- 
ness, and  you  are  told  that  they  were 
afraid  of  itw  consequences.  Was  it  com- 
municated to  any  one  who  would  dis- 
courage it  P  No.  It  was  communicated 
that  night  to  Machay,  the  man  they  knew 
to  be  dangerous,  the  man  who  was  the 
originator  of  the  proposal,  and  whom  they 
knew  to  be  a  physical  force  man ;  and  I  put 
it  to  you,  tnat  it  was  communicated  to 
him,  in  order  to  carry  his  proposal  into 
effect. 

We  next  come  to  the  meeting  of  the  { 
28th  April.  Machay,  the  man  they  knew  ; 
to  be  dangerous,  moved,  in  explicit ; 
terms,  the  formation  of  a  Nation  al 
Guard.  He  explained,  in  detail,  its 
nature  and  organization — 1,600  men  at 
first,  divided  into  four  sections,  and  each 
section  into  four  divisions,  two  of  these 
divisions  in  each  section  armed  with 
lances,  and  two  with  muskets,  and  having 
presidents,  captains,  and  secretaries  some- 
what incongruously  mixed.  This  motion 
was  seconded.  Anderson,  backed  only  b^ 
one  person,  of  the  name  of  Auld,  stood 
out  against  this  proposal.  Anderson 
moved  a  direct  negative,  and  was  hooted 
by  the  meeting ;  so  also  was  Auld  his 
seconder.  The  question  will  occur  to  you 
at  once,  what  became  of  the  moral  force 
Chartists  of  the  committee  P  If  you 
•  believe  the  witness  Pringle,  they  were  all 
moral  force  men.  If  you  believe  him,  all 
were  opposed  to  the  proposal  at  the  meet- 
ing of  committee.  But  where  were  they 
on  the  2^h  r  That  was  the  time  to  test 
i^eir  real  motives  in  their  proceeding  at 
idxe  committee  meetipg.of  the  25ih.    They 


were  all  acting  together,  and  in  conoert 
for  one  common  purpose.  HamiUfm,  the 
prisoner,  another  of  their  number,  was 
also  present  at  this  meeting  of  the  28th, 
and  spoke  in  favour  of  the  resolution,  and 
asked  why  there  should  not  be  a  revo- 
lution in  this  countiT  as  well  as  in  France  P 
Banken  is  proved  by  three  or  four  wit- 
nesses to  have  gone  to  that  meeting; 
late,  but  before  the  chairman  quitted  the 
chair.  He  must  have  known  ot  the  meet- 
ing and  its  object  perfectly  well,  for  he 
had  at  the  former  meeting  moved  that 
the  meeting  of  the  28th  should  be  called 
to  consider  the  propriety  of  forming  a 
National  Guard;  and  it  is  said  that  be 
wanted  by  this  device  to  get  rid  of  the 
National  Guard.  He  enters  into  this 
meeting  before  it  is  dissolved.  He  is  not 
even  silent  there.  He  is  noticed  and 
called  to  the  platform,  and  he  addresses 
the  meeting.  He  had  then  an  opportunity 
of  protesting  against  the  formation  of  the 
National  Guard  :  did  he  utter  a  word  in 
reference  to  it  P  He  lost  the  opportunity 
which  a  good  citizen  would  have  taken  to 
denounce  it,  if  he  held  the  feelings 
attributed  to  him.  Therefore,  I  say,  that 
at  that  meeting  of  28th  April,  not  only 
Walker  and  Hamilton,  but  also  Banker, 
adopted  the  proposal  to  form  a  National 
Guard. 

The  next  matter  to  which  I  beg  your 
attention,  gentlemen,  is  the  letter  of 
nth  May,  jointly  addressed  by  FerguBon 
and  Wdiker  to  Eanken  in  London,  to  be 
by  him  communicated  to  Cwnmvngt  who 
was  a  member  of  the  same  committee 
with  the  prisoners.  In  this  letter  we 
have  these  words — 

**  We  would  also  recommend  your  attention 
to  the  way  in  which  the  Irish  are  now  with- 
drawing their  money  from  the  Savings  Bank. 
Could  the  Assembly  not  recommend  something 
of  the  same  kind  in  this  country?  Would  it 
not  also  be  judicious  to  send  out  a  number  of 
your  most  talented  members  as  missionaries  to 
agitate  the  country  ?  We  think  it  would  have 
a  very  good  etfect,  and  the  most  likely  for  yon 
to  raise  the  ten  thousand  pounds.  A  stranger 
from  the  Convention  here  for  two  or  three 
nights  would  have  a  capital  eflFect,  as  there  is  a 
first-rate  spirit  in  the  city  just  now,  and  it  just 
requires  a  little  stimulus  to  make  it  most  effec- 
tive. The  operative  masons  are  to  have  a 
meeting  here  to-night  to  form  a  political  club. 
The  National  Guard  is  doing  beyond  expecta- 
tion—there are  nearly  400  enrolled." 

Taking  the  resolution  of  the  28th  of 
April  along  with  the  letter  to  Ba/tsJcen  of 
the  11th  oi  May,  stating  that  the  National 
Guard  was  going  on  well,  and  the  sub* 
sequent  placards  calling  "meetings  of  the 
National  Guard,"  and  the  fact  proved  in 
evidence  that  such  meetings  were  well 
understood  to  be  held  in  Infirmary  Street, 
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there  is  no  room  whatever  to  doubt  that, 
as  stated  in  the  indictment,  the  National 
Gnard  was  actually  formed.  This,  how- 
ever, is  not  necessary  for  the  oonviction  of 
the  prisoners.  It  is  enough  that  they 
resolved  and  agreed  to  form  it,  or  to 
cause  and  procure  it  to  be  formed.  This 
letter  of  the  11th  of  May  to  Eariken,  signed 
by  both  Ferguson  and  Walk&r,  is  quite 
opposed  to  the  idea  that  either  Walker 
or  Eanken  condemned  the  National  Guard, 
which  the  one  so  cordially  assures  the 
other  was  going  on  well. 

£The  review  o{Maokay*a  "  Military  Dis- 
cipline made  Easy,*'  which  was  set  up  in 
^pe  and  passed  by  Grant,  the  editor  of 
the  Swprese,  but  stopped  by  HarthiU,  the 
printer,  is  aJso  evidence  against  Ora/ntJ 

Then  there  were  printed  placards  posted 
on    tho  walls   calling   meetings  of   the 
National  Guard.    The  resolution,  there- 
fore, of  the  28th  of  April,   which  was 
carried,  to  form  a  National  Guard,  coupled 
with  the  letter  of  the  11th  May,  saying 
that  the  National  Guard  was  going  on 
well,    and    coupled    with    the    frequent 
notices  on  tho  walls  of  meetings  of  the 
National  Guard,  establishes  the  fact  that 
the  National  Guard  was  formed — ^formed 
at  the  meeting  which  the  accused  resolved 
to    call — formed    for    promotion  of   the 
common  purpose  of  the  accused,  by  the  ! 
unlawful  means  which   Ihey  had  recom-  ! 
mended.    The  first  part  of  the  charge  is  ; 
therefore   proved    against   all  the  three 
prisoners,  Doth  as  an  act  of  sedition,  to  > 
which  all  and  each  of  them  were  accessory, 
and  as  an  act  of  conspiracy,  in  which  thev  | 
were    combined    together,     along    with  I 
Walker  and  others.  I 

We  now  come  to  the  meeting  of  the 
12th  of   June,   on  Bruntsfield   Links—a 
crowded  open-air  meeting— called  by  this 
committee,  avowedlv  for    advancing  the 
Chartist  cause.    All  the  prisoners  were 
present,   and    on    the    platform.     Orant  . 
was  in  the  chair.    I  admit  that  Oranfs  j 
own  speech  did  not  appear  to  be  very  i 
violent.    He  was  distinguished  in  public 
bv  bein^  cautious ;  but  he  is  nevertheless 
also  distinguished  by  being  the  first  man 
of  the  committee   to    propose,  in   their 
private  room,  to  form  the  National  Guard. 

Banken  and  HcunUtati  also  addressed 
the  meeting.  Their  words  are  clearly 
proved ;  and  it  cannot  be  maintained  to 
you  that  these  wozds  were  not  seditious. 
Banken  is  proved  to  have  said — 

**  It  was  a  well-known  fact  that  the  police, 
the  speeial  eonstables,  and  the  military,  were 
taint^  with  the  principles  of  the  Chartists ; 
bat  althoogfa  these  men  were  true,  they  would 
not  foiget  the  advance  of  enlightenment  among 
the  woridog  classes — ^that  the  science  of  chemis- 
try had  entered  the  workshop,  and  that  working 
men  are  in  the  knowledge  of  as  deadly  weapons  j 


as  Warner  8  Long  Range ;  and  if  it  was  to  bo  a 
struggle  for  life  and  death— if  it  was  to  ^e  de- 
struction, then  he  hoped  and  trusted  that  the 
workinff  men  would  only  be  true  to  themselves, 
and  only  abstain  from  all  acts  of  aggression 
until  they  were  roused  by  the  oppression  of 
their  oppressors;  and  wheu  they  begin  the 
work,  maj  they  do  it  well." 

He  is  further  proved  to  have  said — 

'*  Let  the  persons  and  property  of  our  ene- 
mies be  hostages  in  the  hands  of  the  people  for 
the  safety  of  the  leaders  of  the  people.  It  has 
been  said  that  the  French  are  inventive,  but 
that  the  British  have  this  faculty,  that  upon  all 
the  French  inventions  they  improve.  Should 
the  authorities  drive  the  people  into  a  revolu- 
tion, then  1  hope  the  people  will  improve  upon 
the  French  invention  of  a  Hepublic." 

He  also  used  these  words — 

**  There  is  a  foe  before  you,  and  if  you  don't 
beat  them,  by  God,  they'll  beat  you." 

Brovmlee  is  confirmed  in  his  evidence 
by  the  evidence  of  the  reporters,  Somera 
and  Lothian.  They  spoke  from  full  notes 
taken  at  the  time.  Taking  Banken* a 
speech  in  connexion  with  his  previous 
conduct,  can  you  hold  that  it  is  any- 
thing less  than  seditious  P  A  person 
of  the  name  of  Cochbum  spoke  at  that 
meeting ;  he  is  not  at  your  bar,  but  what 
he  said  is  important  in  evidence,  especi- 
ally as  respects  the  chairman  of  that  meet- 
ing. He  said  in  plain  terms,  '*  Are  you 
prepared  to  arm  P  "  That  is  proved  dis- 
tinctly. Pause  for  a  moment,  gentlemen, 
and  consider  to  whom  this  was  addressed. 
It  was  addressed  to  John  Grant,  the  chair* 
man  of  the  meeting — ^the  man  who  moved 
the  resolution  to  form  a  National  Guard — 
the  man  to  whom  the  printed  document, 
the  review  of  the  pamphlet  of  the  Briga- 
dier-General, is  traced — the  man  who,  as 
his  counsel  will  tell  you,  hated  all  vio- 
lence, all  physical  force.  Did  Grant  say 
"No"  to  the  question — **  Are  you  pre- 
pared to  arm  P  "  Did  he  call  the  speaker 
to  order  P  Did  he  check  himp  Did  ho 
rise  and  protest  against  such  a  doctrine  P 
No ;  though  he  knew  of  the  National 
Guard,  of  their  lances  and  muskets,  and 
military  organization — though  he  knew 
the  real  meaning  and  point  of  the  question 
— he  sat  in  the  chair  without  denouncing 
the  speaker,  without  calling  him  to  order, 
without  checking  him,  or  protesting 
against  the  sentence  he  uttered. 

The  next  speech  is  that  of  Hamilton. 
On  this  occasion  he  expressed  himself  in 
the  most  explicit  manner.  He  urged  them 
to  organize  themselves  into  clubs  and  sec- 
tions, that  they  might  be  provided  with 
arms.    He  finished  by  saying — 

''Be  prepared  with  arms  to  repel  force  by 
force;  for  God's  sake  be  prepared  with  guns 
and  bayonets." 
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The  chairman,  Orant,  sits  and  sanotioni 
the  whole  proceeding,  and  does  not  call  the 
8{>eaker8  to  order.  And  here  I  should 
wish  to  be  distinctly  understood  as  to  the 
length,  and  the  only  length,  to  which  I 
carry  my  remarks  as  to  Chra/nfs  being  in 
the  chair  of  that  public  meeting.  I  say 
that  it  is  the  doty  of  a  chairman  of  any 
public  meeting  where  treason  is  taught, 
or  sedition  spoken,  to  stop  the  man  who 
utters  it.  It  is  not,  however,  on  that  point 
chiefly  that  I  rest  l^e  ffrave  charge  a^inst 
OrarU  here.  Had  he  been  accidentally  in 
the  chair  of  a  public  meeting  ostensibly 
assembled  for  a  lawful  purpose,  the  mere 
impropriety  and  indiscretion  of  failing  to 
call  to  order  a  speaker  of  sedition,  especi- 
ally if  only  one  of  the  speakers  had  uttered 
sedition,  would  probably  not  have  been 
made  the  ground  of  this  serious  charge. 
But  no  such  case  is  before  you.  Orant  was 
no  accidental  chairman.  He  was  the  very 
man  ft'om  whom  there  first  sprang  within 
the  secret  walls  of  the  committee-room 
the  proposal  that  a  National  G^uard  should 
be  formed;  and  he  who  made  that  pro- 
posal is  the  man  in  the  chair  of  the  meet- 
ing, when  a  speaker  calls  upon  the  great 
crowd  in  his  hearing,  in  God*s  name  to 
get  guns  and  bayonets'.  The  chairman, 
whoever  he  had  been,  was  bound  to  have 
protested  against  the  speech,  to  have 
called  the  speaker  to  order,  or  to  have 
quitted  the  chair  if  illegal  speaking  was 
tolerated.  But  Orant,  the  first  mover  and 
author  of  the  proposal,  to  whom  the  im- 
port and  the  danger  and  the  deep  sedition 
of  the  advice  were  all  so  well  known, 
must,  under  the  circumstances  proved,  be 
considered  as  having  not  only  permitted, 
but  sanctioned  and  adopted,  the  speeches 
then  delivered. 

The  next  meeting  is  that  of  the  19th 
June.  At  this  meeting  it  is  proved  by 
several  witnesses  that  Banhen  spoke ; 
that  he  advised  his  numerous  hearers  to 
organize  into  clubs  and  sections ;  that  he 
said :  "He  would  not  talk  of  arms ;  each 
man  must  judge  for  himself  how  they 
could  best  meet  their  opponents  on  eqaal 
terms,  and  with  thn  same  advantages." 
Is  not  this  more  cautiously  expressed,  the 
same  as  repelling  force  by  force  P  Who 
were  the  *•  opponents"?  You  will  re- 
member a  remarkable  observation  made 
by  Hamilton.  It  is  quite  plain  they  were 
afraid  of  speaking  too  much  about  arms. 
HamiiUon  objected  to  Mackay  having  gone 
so  much  into  detail  in  making  his  motion 
of  forming  the  National  Guard,  and  said 
that  these  matters  would  be  settled  better 
afterwards.  Pringls  told  yon  that  this 
open  speaking  would  damage  their  object. 
The  question  as  to  whom  they  were  to 
meet  as  their  "opponents"  was  well 
brought  out  from  the  evidence  of  Ehinga, 


who,  in  his  examination  from  the  Bench. 
when  speaking  about  physical  force,  and 
of  the  protection  of  their  meetings  bj 
their  arms,  answered  the  question  of  his 
Lordship  in  the  Chair,  against  whom  were 
they  to  protect  their  meetings  P  To  pro- 
tect them  against  any  who  would  disturb 
them— the  polioe ,  the  constables,  or  the  mili- 
tary. These  were  the  parties  whom  they 
were  to  meet  with  on  equal  terms.  Ban" 
ken  waa  present,  and  certainly  spoke  ;  his 
words  are  proved  by  Broumlee  ;  and  there 
is  no  contradictory  evidence  at  all. 

I  next  oome  to  the  meeting  of  the  24ih 
of  July  on  the  Galton  Hill.  At  this  meet- 
ing Banhen  and  HamiUon  were  both  pre- 
sent. Its  object  seems  to  have  been  to 
sympathize  with  the  Irish  Repealers,  who 
joined  in  the  insurrection  of  Mitehel  and 
8mUh  0*Brien,  whoseproceedings  are  now 
matter  of  history.  That  these  proceed- 
ings were  lawful,  constitutional,  or  exons- 
able,  no  one  will  pretend  to  say ;  but  sym- 
pathy with  them,  and  approval  of  them, 
was  the  very  object  of  this  meeting.  At 
this  meeting  on  the  Calton  Hill  Banhen  is 
proved  to  hare  said  that — 

"the  peopio  of  Ireland  were  Jastified  in  their 
determination  to  resist  to  the  death  the  oligarchy 
who  raled  them." 

And  again  he  is  proved  to  have  said,  that 
he  hoped  or  prayed  that — 
"  the  God  of  Battles  woald  smile  on  the  op- 
pressed, and  enable  them  to  improve  the  victory 
they  were  sure  to  win." 

He  is  also  proved  to  have  urged  his 
hearers  to  join  the  clubs  that  hs^  been 
formed  in  Edinburgh  for  the  promotion  of 
the  objects  of  the  Chartist  body,  ria.,  the 
Muir  Club,  the  O&raldChib,  the  Waehing- 
ton  Club,  the  Mitehel  Club,  the  Faugh-a- 
Ballagh  Club,  the  WaUaoe  Club,  and  the 
William  TeU  Club,  &c.  HamiUon  is 
proved  to  have  said,  on  the  same  occa- 
sion— 

"  that  the  Irish  people  would  require  help ;  that 
the  young  and  spirited  men  of  Scotland  should 
go  to  Ireland  to  help  the  Irish  people  ;  and 
that,  at  one  time,  he  would  have  been  contented 
with  the  Charter,  but  that  now  he  would  accept 
of  nothing  else  but  a  Republic." 

These  speeches  are  proved  by  two  wit- 
nesses, Maehay  and  Linion.  C*an  any  man, 
however  liberal  in  feeling,  however  dis- 
posed to  make  allowance  for  the  excite- 
ment and  inadvertence  of  popular  speak- 
ing, entertain  a  doubt  that  this  langnage, 
used  by  men  who  had  encouraged  the 
formation  of  a  National  Guard,  and  knew 
that  it  had  been  formed  for  the  poli- 
tical purposes  they  sought  to  prx>mote, 
was  criminal  and  seditious  P  The  charges 
of  conspiracy  and  sedition  are  here  neoea- 
sarily  united.  These  speeches  on  the  three 
occasions— of  12th  June,  19th  June,  and 
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24th  July — prove  the  real  intent  and  pnr- 
nose  of  the  resolotions  of  the  25th  and 
28th  of  April ;  while,  on  the  other  hand, 
these  resointions  fnrnish  the  key  for  the 
explanation  of  the  tme  meaning,  very 
tliml^  disgnised,  of  all  these  speeches. 
This  is  no  prosecntion  for  rash  speaking 
in  a  heated  moment,  during  the  course  of 
free  discussion.  The  speakers  are  those 
who,  by  their  previous  conduct,  have 
proved  that  they  spoke  advisedly  and 
serionsly  in  urging  to  violence  and  exhort- 
ing to  arms.  Every  man  must  be  presumed 
to  intend  the  natural  and  obvious  oonse- 

?[uence  of  what  he  says  and  does.  And  I 
ear,  gentlemen,  that  the  intention  of  the 
prisoners  in  using  the  language  proved 
against  them  cannot  admit  of  a  doubt. 

There  is  just  another  piece  of  evidence 
of  a  different  kind,  to  which  I  may  briefly 
advert,  as  by  no  means  consistent  with 
that  explanation  of  the  motives  of  the 
prisoners  which  is  now  urged  on  their 
behalf. 

You  have  evidence  in  regard  to  the  con- 
versation between  Eanlcen,  HamiUont  and 
M^DougaU,  coming  out  of  the  meeting  in 
the  Waterloo  Rooms.  Hamilton  spoke 
about  the  price  of  guns,  and  said  that 
Pedd/ie  of  Newcastle  could  furnish  them 
for  18«.  each.  M^Lougall  said  he  had  a 
rifle,  which  he  said  he  kept  for  shooting 
at  games.  Banhen  said  he  should  use  it 
for  another  purpose  than  that.  If  HamiUon 
was  a  '*  moral  force  "  Chartist,  why  did  he 
speak  at  the  door  of  a  Chartist  meeting  of 
tne  price  of  guns  P  If  Ecmken  was  a  man 
all  along  opposed  to  the  use  of  arms,  whv 
did  he  not  say,  *'  Hamilion,  never  speak 
of  guns  P"  Hamilton  talked  about  the 
price  of  them  in  such  a  way  as  plainly  to 
imply  that  he  wished  them  to  be  purchased; 
ana  certainly  Banhen  expressed  no  difi*er- 
ence  of  opinion,  and  snowed  that  the 
Bubjeot  was  famihar  to  his  mind. 

That  is  the  rase  against  all  the  three 
prisoners.  I  have  stated  it  to  you,  I  hope, 
fairly  and  with  candour.  It  is  not  my  wish 
.  to  say  anythine  harsh,  or  to  strain  the  evi- 
dence against  the  accused.  If  I  have  stated 
anything  incorrectly,  and  which,  if  stated 
correcilv,  would  have  been  more  in  their 
favour,  let  not  the  prisoners  suffer  from  it. 
If  I  have  erred  either  in  statement  or  in 
argument,  take  nothing  from  me.  I  ask 
you  to  consult  your  own  recollection,  and 
to  decide  according  to  your  own  judgment, 
after  deliberately  considering  the  case.  I 
have  now  only  to  state  to  you,  repeating 
what  I  commenced  with,  that  I  am  not 
fe*ying  these  prisoners  for  holding,  ex- 
pressing, or  promulgating  their  political 
opinions,  or  for  their  public  speaking, 
though  rash — or  their  remonstrances, 
though  strong— or  their  demands  for  the 
Charier,  though  argent— or  for  forming 


or  joining  a  Chartist  Association— or  for 
exercising  their  undoubted  rights  of  free 
discussion,  free  petitioning,  and  free  po)3U- 
lar  agitation ;  but  I  charge  them  with 
doing  that  which  never  can  be  permitted 
in  any  civilized  country  without  the  most 
lamentable  and  ruinous  results.  I  charge 
them  with  seeking  to  promote  their  object, 
to  effect  a  change  in  the  constitution  of 
the  country,  not  peacefully,  lawfully,  and 
loyally,  but  by  force  and  violence,  and 
armed  resistance  to  lawful  authority. 
Such  means  of  promoting  any  political 
changes  must  be  at  once  put  down  as  in- 
consistent alike  with  public  order  and  with 
rational  liberty.  To  every  class  and  sec- 
tion of  society  such  seditious  movements 
must  be  full  of  peril.  But,  above  all,  the 
operative  class  to  which  the  prisoners  be- 
long have  the  deepest  interest  in  the  sup- 
pression of  such  infatuated  proceedings. 
They,  above  all,  should  give  no  counte- 
nance, or  encouragement,  or  sanction,  to 
the  notion  of  violence  and  force  as  the 
instrument  by  which  political  changes 
may  be  effected.  Of  all  men  alive,  the 
man  who  depends  on  his  daily  labour  is 
most  interested  in  the  preservation  of 
public  confidence,  and  public  order,  and 
public  tranquillity;  for  the  shock  which 
passes  unheeded  over  those  whose  for- 
tunes are  more  deeply  rooted  and  more 
firmly  fixed,  brings  ruin  and  destruction 
to  those  who  have  no  capital  but  their 
labour,  and  no  resource  but  their  personal 
industry.  It  is  such  men  as  these  who, 
if  they  Know  their  interests,  as  they  think 
they  know  their  rights,  should  be  the  last 
to  enter  upon  and  the  first  to  protest 
against  any  step  that  leads  to  violence  and 
outrsge.  Do  not  for  a  moment  imagine 
that  any  popular  right  or  any  intelligible 
popular  interest  is  in  danger  from  this 
prosecution.  Every  such  ri|^t,  when  well 
understood  —  every  such  interest,  when 
wisely  consulted,  accords  with  the  main* 
tenance  of  public  tranquillity,  and  the 
enforcement  of  the  authority  of  law.  It 
is,  indeed,  true  that  public  order  cannot 
be  permanently  and  happily  maintained 
without  liberty— that  real  and  rational 
liberty  which  of  our  own  country  is  the 
glory  and  the  strength,  and  of  which,  in 
its  highest  and  largest  sense,  I  cordially 
concur  in  the  eulogies  you  will  hear  from 
my  learned  friends.  But,  on  the  other 
hand,  it  is  also  true — and  the  lesson  is 
now  seasonably  and  strikingly  taught  us 
— that  popular  freedom  cannot  be  main- 
tained without  public  order;  and  that, 
while  constitutional  government  is  the 
guardian  of  liberty ,  tumult  is  her  destroyer, 
and  anarchy  is  her  grave.  Those,  there* 
fore,  who  most  love  the  cause  of  liberty, 
and  most  desire  not  the  maintenance  only, 
but  the  progressive  advancement  of  popu* 
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lar  principles  and  measures,  are  the  men 
who  most  deeply  deplore  and  most  empha- 
tically condemn  all  such  proceedings  as 
those  to  which  these  prisoners  have  resort- 
ed. Their  conduct  is  the  greatest  impedi- 
ment, and  the  deepest  stain  to  the  progress 
of  the  cause,  which  I  am  willing  to  believe 
that  with  much  misapprehension  and  great 
exaggeration,  the  reflecting  men  among 
this  body  seek  honestly  to  promote. 
Liberty  can  stiii^gle  onwards  and  upwards 
against  opposition  and  oppression,  but 
liberty  cannot  even  survive,  if  counte- 
nance or  sanction  be  given  by  Courts  of 
Justice  to  the  attempts  of  any  body  of  men 
to  advance  political  measures  by  force  and 
violence,  and  armed  resistance  to  lawful 
authority. 

Gentlemen,  I  leave  the  case  in  your 
hands,  and  pray  you  to  give  it  your  deli- 
berate consideration,  and  on  the  evidence 
I  ask  from  you  a  verdict  finding  them  all 
guilty  of  the  crimes  laid  to  their  charge. 

Speeches  fob  the  Defence. 

Moncreiff  for  Ranken :  In  approaching 
this  case  I  need  scarcely  say,  as  you 
may  well  understand,  that  I  feel  I  have 
a  very  anxious  and  agitating  duty  to 
perform,  and  unquestionably  not  the  less 
so,  from  the  speech  yon  have  just  listened 
to — a  speech  which  I  will  not  pretend 
to  compliment,  but  which  has  thrown 
greater  and  additional  difficulty  in  my 
way.  It  is  right  to  say  that  it  was  not 
only  a  speech  carrying  with  it  my  learned 
friend's  usual  power  and  ability,  but 
was  in  many  respects  one  of  the  most 
moderate  and  constitutional  addresses  that 
ever  came  from  the  lips  of  a  Public  Prose- 
cutor. It  is  but  justice  to  give  it  that 
tribute  of  approbation,  and  I  do  it  the  more 
readily  because,  in  some  respects,  I  shall 
have  to  show  that  his  observations  on  the 
details  of  the  case  were  not  altogether 
consistent  with  those  general  constitu- 
tional principles  he  so  clearly  laid  down. 

This  indictment  opens  a  hazardous  chap- 
ter of  our  constitutional  law — a  chapter 
not  to  be  read  and  handled  every  day.  We 
have  to  walk  along  that  narrow  path  which 
separates  constitutional  agitation  fVom 
sedition,  and  you  may  have  to  draw  the 
line,  often  wavering  and  uncertain  enough, 
and  sometimes  determined  by  circum- 
stances, on  one  side  of  which  a  man  mav 
stand  a  patriot,  and  on  the  other  a  rebel. 
I  know  it  is  not  always  prudent  or  expe- 
dient to  agitate  such  questions,  nor  is  it 
altogether  safe  to  dwell  continually  on  the 
point  where  the  ri^ht  of  the  people  ends, 
and  where  the  right  of  the  executive 
begins ;  but  in  this  case  we  know  no  such 
considerations.  You  and  I  must  do  our 
duty  and  deal  constitutionally  with  the 


pannel  at  the  bar,  and  you  will  not  forget 
that  upon  the  discussion  of  such  questions 
the  liberty  we  now  enjoy  was  founded. 

Among  the  depressing  circumstances 
under  which  I  approach  this  defence, 
there  are  some  considerations  that  give 
me  encouragement,  and  the  first  of  these 
is,  I  am  addressing  a  constitutional  tri- 
bunal ;  I  am  addressing  a  jury  of  my  own 
countrymen,  which  in  all  ages  of  our  his- 
tory  has  been  considered,  and  in  most  has 
proved,  the  besc  defence  of  the  liberty  of 
the  subject. 

There  is  another  consideration,  without 
which,  I  own,  I  should  have  felt  this  a 
hopeless  task  indeed ;  I  mean  that  we  are 
discussing  this  question  in  a  time  of  oom- 
parative  peace.  Great  as  is  my  confidence 
in  your  judgment^  it  is  not  to  be  forgotten 
that  there  have  been  causes  of  great  irrita- 
tion connected  with  the  matters  involved 
in  this  indictment ;  and  if  this  trial  had 
taken  place  some  six  months  ago,  when 
oar  minds  had  hardly  recovered  from  the 
shock  caused  by  the  strange  and  bewilder- 
ing intelligence  which  each  post  after 
post  brought  us  of  thrones  upset  and 
empires  riven  asunder — when  even  the 
peace  of  our  own  families  was  disturbed 
by  the  precautions  we  tbousht  it  necessarv 
to  take  against  danger,  real  or  imagined, 
at  our  own  door—if  these  trials  had  taken 
{)lace  then,  notwithstanding  the  considera- 
tions I  have  alluded  to,  I  might  have  been 
tempted  to  sit  silent  at  this  bar  in  despair 
of  making  the  voice  of  constitutional 
reason  una  justice  heard  amid  the  uni- 
versal panic  that  then  occupied  men's 
minds.  It  is  not  beyond  the  recollection 
of  the  present  generation  that  there  have 
been  times  when  juries  as  high-minded 
as  any  jury  can  be  nave  been  carried  away 
by  the  whiilwind  of  similar  excitement ; 
there  have  been  times  when  verdicts  have 
been  returned  under  oircnmstancea  of 
public  prejudice,  in  which  the  voice,  not 
of  law  merely,  but  reason  and  sense,  was 
drowned  in  one  overpowering  terror — 
verdicts  which  filled  some,  at  least,  who 
returned  them  with  undying  regret,  and 
have  stamped  an  indelible  stigma  on  the 
times  they  characterize.  I  am  under  no 
apprehension  of  that  kind  to-day.  The 
bubble  is  burst,  and  the  spectre  that 
frightened  us  from  our  propriety  now 
stands  disclosed ;  and  of  all  the  stocks  in 
our  market,  rebellion,  if  it  ever  was  con- 
templated at  all,  seems  at  the  lowest 
discount.  I  feel  that  you  come  to  this 
task  with  heads  as  cool  and  hearts  as 
undisturbed  as  if  you  did  not  reside  in 
the  district;  and  tliat  you  will  throw  over 
the  prisoner,  if  you  find  he  deserves  it, 
that  Droad  shield  of  constitutional  protec- 
tion upon  which  your  own  liberties  depend, 
without  s  mpment's  mifligiTii\g>  that^by 
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ao  doin^,  7011  will  loosea  one  single  stone 
of  the  pillar  of  social  order. 

There  is  a  third  consideration,  which 
is  now  the  only  other  preliminary 
remark  which  I  shall  nrge,  and  which  is 
perhaps  the  stronffest  ground  of  con6dence 
which  I  entertain  of  all — I  mean  the 
singular  and  remarkable  advance  which 
the  doctrines  of  constitutional  liberty  and 
the  principles  of  freedom  have  made 
within  the  last  Miy  years.  When  I  con- 
tnwt  the  proceedmgs  of  this  day  with 
those  to  which  my  study  for  this  case 
has  directed  me— vrhen  I  contrast  the 
times  in  which  we  live,  and  the  senti- 
luents  now  preyalent,  with  those  that 
have  gone  by— when  I  contrast  the  tone 
of  constitutional  moderation  in  which  the 
prosecution  has  been  conducted  with  pro- 
secutions not  yet  forgotten,  and  still  too 
recent  to  be  staraped  and  characterized  in 
words  with  the  reprobation  they  deserve — 
I  say,  when  I  consider  the  advance  of  free 
principles  since  then,  I  am  grateful  to 
think  that  we  live  in  times  so  much 
happier,  and  I  feel  animated  by  the  con- 
viction that  I  shall  have  a  fair  hearing, 
and  these  pannels  a  fair  trial  this  day,  in 
the  highest  sense  of  the  word. 

I  come  now  to  the  consideration  of  the 
question  raised  in  this  indictment ;  and  I 
ask  you  to  find  the  prisoner,  for  whom  I 
appear,  not  guilty — not  because  I  ex- 
pect you  will  approve  of  everything,  or 
anything,  he  saia  or  did :  on  the  contrary, 
yon  may  disapprove  of  everything  he  said 
or  did.  I  do  not  ask  you  to  send  him 
from  this  bar  with  the  stamp  of  prudence 
on  his  actions,  or  to  find  that  what  he  did 
upon  all  occasions  was  done  with  the 
greatest  propriety.  It  is  possible  for  a 
hasty,  though  honest,  man  to  do  that 
which  a  prudent  or  good  man  would  not 
do,  and  yet  not  go  beyond  the  limits 
which  the  constitution  allows.  What  I 
want  you  to  find  is,  not  that  he  has  acted 
rightly,  bujb  that  in  what  he  has  done  he 
has  not  transgressed  that  constitutional 
barrier,  within  which  he  is  as  much  en- 
titled  to  promulgate  and  promote  his 
views  as  we  are  entitled  to  promulgate 
and  promote  ours. 

The  prisoner  BanJeen  belongs  to  that 
party  in  the  State  called  **  Chartists," 
I  wafl  glad  to  hear  my  learned  friend  say 
that  he  did  not  consider  that  those  who 
belonged  to  tlie  Chartist  party  were  mem- 
bers of  an  illegal  body ;  because  there  is  a 
phraseology  running  through  the  whole  of 
this  indictment  whicli  might  lead  to  a  dif- 
ferent conclusion,  smd  seems  to  imply  that 
l^e  Chartist  body  and  the  alleged  con- 
spiracy were  identical  I  find  that  all  the 
matters  that  are  libelled,  all  the  things 
tiiat  mre  done  after  the  28th  of  April,  are 
said  to  have  been  done,  as  if  in  aggrava- 


tion, *'  for  the  more  effectual  prosecution 
of  the  objects  of  the  Chartist  body." 
The  six  points  of  the  Charter  have  been 
named  to  you.  They  are,  in  themselves, 
abstract  points  of  political  philosophy; 
and  my  learned  friend  admits  that  these 
objects  are  perfectly  legal,  and  that  he 
does  not  accuse  the  prisonerts  of  sedition 
because  they  advocated  universal  suffrage, 
or  any  of  the  other  points  of  the  Charter. 
No  doubt,  it  was  not  always  that  this  pro- 
position would  have  passed  undisputed.  In 
former  days  even  a  statesman  of  high  emi« 
nence  and  of  mild  disposition — such  a  man 
as  the  late  Mr.  Wyiidham — stated  in  his 
place  in  Parliament  that  he  would  consider 
every  man  guilty  of  sedition  who  would 
agitate  for  universal  suffrage.  That  time 
fortunately  has  gone  by;  and,  indeed, 
when  I  recollect  by  whom  these  principles 
have  been  held — ^wheu  I  remember  that, 
in  1782,  the  Duke  of  EichmoTid  and  Mr. 
PiU  were  as  much  in  favour  of  the  two 
first  points  of  the  Charter  as  these  pri- 
soners are  now,  I  think  I  may  fairly 
assume,  although  I  do  not  agree  with 
these  parties  myself,  that  they  are  entitled 
to  be  treated  with  as  much  faii-ness  and 
respect  as  any  political  body  in  this  king- 
dom. My  learned  friend,  therefore,  admits 
that  there  is  nothing  in  these  principles  of 
the  Chartists  that  savours  of  sedition. 

But  then  it  is  said  that  BanJeen  en- 
deavoured to  prosecute  this  legal  object 
by  forming  the  Chartists  into  clubs  and 
sections,  and  that  he  spoke  of  organization, 
and  was  urgent  for  them  to  organize,  so 
that  they  might  have  a  simultaneous 
movement.  Is  it  from  my  learned  friend 
that  I  am  told  that  this  is  sedition  ?  When 
was  there  political  agitation  for  any  object 
that  was  not  promoted  by  clubs«(md  sec- 
tions P  Gentlemen ,  have  we  forgotten  the 
Political  Unions  ?  Is  it  so  long  ago  that 
the  clubs  and  sections  of  Political  Unions 
were  formed  in  this  country?  In  the 
trials  of  1794  it  was  scarcelv  possible  to 
get  a  juryman  who  did  not  belong  to  an 
organization ;  and  the  prisoners  were 
tried  by  jurymen  belonging  to  the  loyal 
•*  clubs  and  sections  "  of  those  days.  Have 
we  forgotten  a  far  more  objectionable 
organization  than  that  with  which  the 
pannels  are  charged,  and  for  which  there 
was  no  prosecution  in  this  country— I 
mean  the  Orange  Lodges,  with  their 
secret  oaths  and  their  secret  machineiy. 
Were  not  these  divided  into  clubs  and 
sections  P  Has  my  learned  friend  no  re* 
collection  of  the  most  recent  of  all  organic 
zations — the  **  clubs  and  sections,"  if  he 
will  call  them  so — the  committees  and 
sub-committees  of  the  Anti-Corn  Ijaw 
League?  And  are  we  to  be  told,  when 
such  things  have  been  done  with  impunity 
or  praise,  that  merely  to  advise  organisa- 


Digitized  by 


Google 


669]        The  Queen  ogaiTist  Orcmt,  RcunJcen,  and  Hamilton,  1848.         [560 

tion  into  clubs  and  sections  is  either  sedi- 
tion or  raises  a  suspicion  of  sedition  P  I 
dismiss  all  that  part  of  the  indictment  as 
having  no  relevancy  in  this  case.  If  there 
was  a  conspiracy  to  alter  the  constitution 
by  force  of  aims,  then,  no  doubt,  all  this 
may  go  to  show  in  what  way  that  con- 
spiracy was  to  be  cairied  out ;  but,  stand- 
ing by  itself,  this  part  of  the  indictment 
has  not  the  slightest  relevancy. 

I  now  ask  you,  gentlemen,  to  attend  to 
a  more  close  view  of  the  structure  of  this 
indictment.  This  is  an  indictment  for 
conspiracy,  I  am  not  going  to  define  con- 
spiracy to  you;  you  know  what  it  is  as 
well  as  I  do.  The  prisoners  are  accused 
of  this  conspiracy,  and  it  amounts  to  this : 
the  major  proposition  in  the  indictment 
says— 

**  That  albeit,  by  the  laws  ot  this  and  of  every 
well-governed  realm,  the  wickedly  and  feloni- 
outily  conspiring  to  effect  an  alteration  of  the 
laws  and  oonstitation  of  the  ^  realm,  by  force 
and  violence,  or  by  armed  resistance  to  lavrful 
aatbority,  is  a  crime  of  a  heinoas  nature." 

The  indictment  goes  on  to  say,  that  in 
various  places,  these  three  prisoners 
**  did  conspire  to  effect " 
the  ends  and  objects  of  the  Chartists — 
*'  not  peacefully,  lawfally,  and  loyally,  bat  by 
force  and  violence,  or  by  armed  resistan2e  to 
lawful  authority." 

If  the  description  of  the  conspiracy  had  | 
stood  thus,  I  do  not  think  it  requires  an  | 
argument  in  law  to  show  its  irrelevancy ; 
it  merely  repeats  the  major  proposition. 
But  the  Public  Prosecutor  goes  on  to  say 
how  the  conspiracy  was  entered  into — 
"that    they    did    wickedly,    feloniously,    and 
seditiously  resolve  and  agree  to  form,  or  cause 
and  procure  to  be  formed,  a  body  to  be  called 

National  Guard,  and  to  be   provided  with 


arms,  to  be  used  for  the  illegal  and  seditious 
purpose  of  effecting,  by  force  and  violence, 
or  by  armed  resistance  to  lawful  authority,  the 
said  alterations  of  the  laws  and  constitution  of 
the  realm ;  or  one  or  more  of  them ;  and  you 
did  all  and  each,  or  one  or  more  of  you,  become 
a  member  of  the  said  body  calling  itself  the 
National  Guard,  knowing  the  same  to  be  an 
iilej^al  body,  formed  for  the  said  illegal  and 
seditious  purposes." 

Now,  gentlemen,  the  charge  of  con- 
spiracy, in  my  apprehension,  ends  here. 
There  are  three  otner  charges  which  I  take 
to  come  under  the  head  sedition ;  but  they 
are  not  set  forth  in  the  indictment  as 
having  been  matters  done  in  furtherance 
of  the  conspiracy.  On  the  contrary,  the 
Public  Prosecutor  leaves  me  to  infer,  that 
while,  M  he  says,  the  National  Guard  was 
to  be  formed  for  the  purpose  of  upsetting 
the  constitution  by  force  of  arms,  I  went 
to  the  meeting  of  the  24th  July,  and  the 
other  meetings  libelled,  and  spoke  such 


and  such  words,  with  a  different  and 
separate  intent.  On  page  6  of  the  indict- 
ment, he  says — 

'*  And  the  whole,  or  part,  of  the  language  above 
set  forth,  as  used  by  you,  the  said  John  Gnn^ 
Henry  Ranken,  and  Robert  Hamilton,  respec- 
tively, as  above  libelled,  was  intended  and  cal- 
culated to  excite  popular  disaffection,  commo- 
tion, and  resistance  to  lawful  authority." 

The  intention  that  he  libels  is  limited 
to  this,  to  excite  popular  disaffection, 
commotion,  and  resistance  to  lawful 
authority.  No  doubt  this  is  a  crime  in 
itself,  and  I  shall  deal  with  it  as  such ;  bat 
my  learned  friend  dealt  with  the  whole  of 
it,  as  if  the  charge  of  conspiracy  and  the 
chai'^e  of  sedition  were  to  be  intermixed ; 
and  It  is  only  on  the  charge  of  conspiracy 
being  established  that  he  gets  in  a  great 
deal  of  evidence.  I  shall  deal  with  the 
charge  of  conspiracy,  as  limited  to  the 
formation  of  the  National  Guard.  I  shaU 
deal  with  the  other  acts  set  forth,  as  being 
separate  acts  of  verbal  sedition,  not  said 
to  be  in  themselves  the  result  of  con- 
spiracy. 

Gentlemen,  when  men  are  banded  to- 
gether  for    the    prosecution    of  a  legal 
object,  there  never  was  a  party  in  the 
state  that  did  not  contain  some  violent 
and    extravagant    spirits;    but   is    every 
member  of  the  party  to  be  answerable  for 
the  acts  and  dee<L}  of  others?    By    no 
meaxis.     Sir  Francis  Bwrdett  was  one  of 
the  committee  in  Wat8on*s  case.     Was  he, 
therefore,  implicated  in  all  WaUon'a  ex- 
travagance, or  in  Watson's  trial?    Take 
the  case  of  the  Irish  Repealers.    The  late 
O'OonneU  was  the  most  determined  enemy 
of  those  who  wished  to  obtain  Repeal  by 
force  of  arms.    It  would  have  been  the 
greatest  injustice  to  have  rendered  him 
responsible  for  everything  said  or  done 
by  the  imprudent  of  the  party.    If  8nUth 
&Brien  and  others  chose  to  hold  meetings 
I  at  which  seditious  language  was  used,  and 
I  attempts  made  to  stir  up  th^  people  to 
I  obtain  Repeal  by  force  of  arms,  would  it 
have  been  listened  to,  that,  not  for  hia 
,  own  acts,  but  for  the  acts  and  deeds  of 
I  others,  0*GonneU  was  to  be  convicted  of 
I  the  crime  of  attempting  to  obtain  that  by 
I  force  and  violence  which   he   was  only 
I  willinc^  to  obtain  in  a  legitimate  way?    I 
I  put  this  case :  Some  years  ago  there  was 
I  a  violent  agitation  in  England  on  the  aub- 
I  ject  of  the  Poor  Law ;   and  never  were 
I  more  inflammatory  speeches  made ;  never 
were  speeches  spoken  that  came  so  near 
the  verge  of  the  law ;  and  yet  that  agita- 
tion contained  within*  it  many  of  the  most 
upright  and  constitutional  men  in  Sng- 
land ;  and  no  man  ever  made,  or  attempted 
to  make  these  men  responsible  for  the  in- 
flammatory speeches  of  others.    Observe, 
I  do  not  stand  here  to  convince  yon  that 
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every  man  in  the  Chartist  body  wished  to 
promote  the  objects  of  that  body  by  con- 
stitutional means.  I  admit  that  there 
may  have  been  dangerous  spirits  abroad 
in  this  body,  as  in  others,  men  more 
anxious  for  t£eir  own  aggrandizement  and 
their  own  power,  than  for  the  good  of  the 
.community.  If  there  were  such  in  this 
body,  1  belieye  them  to  have  been  a  small 
minority ;  but  what  may  have  been  their 
number,  so  far  as  you  have  evidence,  they 
certainly  did  not  embrace  a  majority  of 
the  part^  that  belonged  to  the  Chartist 
AjBsociation.  I  beg  you  to  discard  from 
your  minds  all  feelings  of  this  kind.  The 
object  of  the  Association  was  perfectly 
legal ;  and  what  you  have  to  deal  with  is 
the  acts  of  BanJcen  alone,  and  not  the  acts 
of  others,  for  which  he  is  not  responsible. 

The  firct  question  is,  therefore,  has  the 
Public  Prosecutor  proved  that  there  was  a 
conspiracy  P  but  you  ave  to  be  satisfied,  in 
proof,  that  there  was  the  actual  conspiracy 
that  is  libelled  in  the  indictment.  I  think 
my  learned  friend  shrunk  from  that  pro- 
position. He  has  libelled  a  conspiracy 
to  effect  an  alteration  in  the  constitution 
by  force  and  violence;  and  that  is  what 
he  must  prove.  He  says,  that  within  the 
JBtBpress  newspaper  office  these  parties 
conspired  to  form  a  National  Gruard,  who 
were  to  be  armed,  in  order  to  effect  an 
alteration  in  the  constitution  by  force  and 
violence,  and  that  these  prisoners  became 
members  of  that  illegal  body.  Has  he 
proved  that  they  conspired  to  form  a 
National  G-uard,  the  object  of  which  was 
to  have  arms  to  subvert  the  constitution  ? 
My  learned  friend  could  not  pretend  that, 
80  far  as  Bcmlcen\n,% concerned,  he  proved 
anything  of  the  kind. 

liCt  us  see  now  what  he  has  proved  about 
these  meetings  of  the  25th  and  28th  of 
April,  at  which,  it  seems,  this  conspiracy 
was  formed ;  and  here,  I  must  say,  that  it 
is  rather  hard  that,  in  a  charge  such  as 
this,  where  we  are  accused  of  having 
entered  into  a  conspiracy,  our  sentiments 
and  actions,  which  are  contrary  to  that 
purpose,  are  to  be  tortured  into  evidence 
of  having  entertained  it.  The  story  reads 
as  plain  as  truth  can  do.  Bankm,  from 
first  to  last,  whenever  he  spoke  in  public 
or  in  private  on  the  subject  of  arms, 
has,  from  the  beginning  to  the  end,  been 
the  advocate  for  obtaining  the  Charter  by 
peaceful  means,  and  peaceful  means  only. 
I  do  not  say  he  has  always  expressed  his 
opinions,  but  when  expressed  they  were 
clear  and  diptinct.  He  disapproved  of 
the  whole  policy  of  the  physical-force 
men,  whatever  that  policy  was.  He  knew 
they  were  injuring  his  cause,  and  he  did 
all  he  could  to  prevent  them  ^oing  on 
with  their  policy,  in  private  and  in  public 
too.      


But  it  seems  that  the  Brigadier-General 
came  to  a  meeting  of  the  Association 
committee  in  the  Express  newspaper  office 
with  a  regulnr  proposition,  and  it  was  that 
the  Association  should  call  a  public  meet- 
ing to  form  a  National  Guard.  What  did 
i  the  Association  say  P  They  say  the  pro- 
I  position  puts  us  into  a  difficulty.  The 
riots  which  took  place  some  time  ago 
were  attributed  to  us,  and  we  had  nothing 
to  do  with  them.  The  formation  of  a 
National  Guard  may  be  also  attributed  to 
us.  We  shall  have  nothing  to  do  with  it. 
We  shall  call  no  meeting  to  consider  the 
propriety  of  a  formation  of  the  National 
Guard.  We  leave  you,  who  wish  such  a 
thing,  to  take  your  own  course ;  but  we 
do  not  agree  with  you,  and  can  have 
nothing  to  do  with  the  matter  as  an  Asso- 
ciation. Here  Machay  got  his  answer; 
but  according  to  the  witness  Pringle  these 
National  Guardsmen  were  going  on  with- 
out the  Association  at  all,  and  the  Asso- 
ciation felt  that  if  anything  went  wrong 
it  would  be  laid  at  their  door,  and  their 
cause  would  be  thereby  injured.  Accord- 
ingly, the  meeting  of  the  26th  of  April 
was  held,  and  in  regard  to  that  meeting 
you  have  two  accounts,  both  of  which 
substantially  coincide.  One  account  is 
that  Grant  proposed  that  the  committee 
should  form  themselves  into  a  National 
Guard,  the  other  given  by  Pringle  is  that 
the  proposal  was  that  the  Association 
should  take  up  and  decide  the  question 
which  the  Association  had  refused  to 
entertain  before.  Whichever  of  these  is 
true  is  immaterial  to  me,  hec&uBeBanlcen's 
conduct  in  the  matter  is  unquestionable. 
Banlcen  proposed  that  they  should  allow 
Machay  and  the  physical  -  force  men 
to  call  their  own  meeting,  and  resolve 
that  they  would  take  no  part  in  it  as 
Chartists  in  one  way  or  otner.  Pringle 
tells  you  this  distinctly ;  and  this  takes 
the  sting  out  of  my  learned  friend's  argu- 
ment. Banken  says,  we  want  these  physi- 
cal-force men  to  come  before  the  public 
with  their  National  Guard,  that  men  may 
know  that  the  Chartist  Association  have 
nothing  to  do  with  it  whatever.  My 
learned  friend  has  said  that  Ba>nken  was 
guilty  of  conspiracy  because  he  pro- 
posed a  resolution  that  this  matter 
should  be  brought  before  a  public  meet- 
ing.  It  is  for  you  to  say  whether  the 
shape  of  the  resolution  was  a  mere  quibble 
to  escape  from  responsibility  or  not.  I 
put  it  to  you  that  it  was  no  quibble,  or 
anything  approaching  to  a  quibble ;  but 
on  the  contrary,  that  the  witnesses  stated 
a  fact  which  is  incontestible,  that  the 
Chartist  Association  did  not  choose  to 
take  up  this  question  at  all,  and  that  they 
were  resolvea  that  the  men  who  were  in 
favour  of  such  a  meaeore-  should-  oome 
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forward  and  show  themselres  to  the 
.public.  You  may  say  it  was  their  duty 
to  oppose  it.  G-entlemen,  we  are  here, 
not  npon  a  question  of  duty,  but  of  con- 
spiracy. We  are  not  here  to  say  whether 
tne  proposition  of  Banken  was  prudent  or 
not  prudent ;  but  did  he  by  making  that 
proposition  combine  or  conspire  to  form  a 
X^ational  Guard?  To  tell  me  that  the 
resolution  not  to  have  anything  to  do 
with  the  National  Guard,  but  to  leave  it  to 
a  public  meeting,  is  a  conspiracy  to  form 
a  National  Guard  is  a  construction  that  I 
think  no  fifteen  men  on  their  oaths  in 
possession  of  their  ordinary  reason  will 
agree  to. 

There  was  no  conspiracy  then  on 
the  25th.  But  the  Brigadier  -  General 
Machay  and  his  friends  go  on  to  call  a 
.public  meeting  themselves.  A  placard  is 
posted  on  the  walls  calling  this  meeting 
for  the  purpose  of  considering  the  pro- 
priety of  doing  a  certain  thing.  The 
placard  calling  the  meeting  is  neither  pat 
up  by  order  of  the  Association  nor  of  the 
committee ;— the  placard  is  not  printed  for 
the  committee,  nor  paid  for  by  the  com- 
mittee or  the  Association.  It  is  a  thing 
done  separately  from  them.  The  meeting  is 
held;  but  with  that  meeting  I  have  nothing 
on  earth  to  do,  for  lUxnken  was  not  there, 
until  the  whole  business  was  con- 
cluded. He  was  going  up,  I  say,  as 
a  delegate  to  London,  to  promote  the 
Chartist  cause,  which  he  was  entitled 
to  do.  He  goes  into  this  meeting  and 
finds  in  the  room  his  supporters.  He 
did  not  know  what  they  had  done  in 
regard  to  the  National  Guard,  and  he 
was  not  bound  to  ask.  He  goes  to  the 
platform  and  says  a  few  words  on  the 
ordinary  question  of  the  Charter,  going  up, 
as  he  was  to  maintain  the  cause  in  the 
National  Assembly,  not  by  means  of  phy- 
sical force,  but  solel;^  by  the  force  of 
armament  and  persaasion.  I  really  think 
it  18  too  much  for  my  learned  friend  to 
ask  you  to  presume  against  the  fact,  that 
Banken  knew  what  was  done  at  that 
meeting  before  he  went  there.  Had  he 
been  present  and  heard  such  a  proposi- 
tion made,  I  think  the  stronff  proba- 
bility is  that  he  would  have  stood  up  and 
supported  Anderson,  If  he  spoke  his  real 
sentiments,  I  am  sure  he  wonid  have  done 
that.  Accordingly,  this  appearance  of 
Banken  was  a  mere  episode,  which  does 
not  advance  the  proof  of  conspiracy  a 
single  step. 

And  here  I  must  say  that  it  is  extra- 
ordinary to  find  my  learned  friend  charg- 
ing in  this  indictment  an  intention  to 
form  a  National  Guard  with  a  certain 
specific  object  to  be  attained,  and  yet 
leaving  your  minds  a  perfect  blank  as  to 
whether  this  National  QuArd  was  ever 


formed,  and  as  to  whether  it  had  arma, 
and,  roost  of  all,  whether  these  partiea 
ever  belonp^ed  to  it  at  all.  The  formation 
of  the  National  Guarc^  is  the  eting  of  this 
indictment — ^the  pivot  on  which  the  whole 
affair  turns;  and  yet  my  learned  firiend 
was  glad  to  catch  at  a  straw,  and  endea^ 
vour  to  get  from  our  witness  PringU  what 
kind  of  body  the  National  Gnu^  was. 
Pringle  knew  nothioff  about  it— he  knew 
no  more  about  it  than  you  do.  If  tho 
National  Guard  had  ever  been  formed, 
surelv  my  learned  friend  might  have 
found  some  person,  some  one  of  the  sixty- 
four  secretaries,  to  tell  yon  whether  it 
ever  had  arms — ^what  it  intended  to  do— 
and,  above  all,  whether  it  ever  met,  and 
who  belonged  to  it.  Brigadier-General 
Machay  might  speak  high-sounding  words 
aboat  it,  but  there  is  no  reason  to  infer 
that,  because  it  is  called  a  National  Guard* 
it  must  have  been  formed  for  the  precise 
object  stated  here,  an  association  for  the 
purpose  of  effecting  by  force  or  violence,  or 
bv  armed  resistance  to  law  f  ul  authority,  the 
alteration  of  the  laws  and  constitution  of  the 
realm. 

But  the  proof  becomes  fine  by  degrees 
as  we  come  on  to  the  proceedings  of  tlus 
National  Guard.  The  indictment  says, 
that  this  National  Guard  was  to  be  pro- 
vided With  arms.  There  is  not  a  stand  of 
arms  in  the  whole  collection.  Tou  have 
not  the  vestige  of  arms,  either  pike,  or 
gun,  or  pistol,  proved.  You  have  not  even 
the  smell  of  gunpowder,  and  exoepting  the 
fact,  that  my  learned  friend  found  a  man, 
the  invisible  WKedhnie^  who  had  a  gun, 
there  is  not  a  single  weapon  spoken  to. 
This  M'Keckiiie  and  his  gun  are  the  only 
results  of  this  conspiracy  to  npset  the 
constitution  by  force  of  arms.  But  this  is 
mere  trifling.  If  my  learned  friend  in- 
t/Cnded  to  show  anything  like  whsA  he  has 
libelled,  he  was  bound  to  go  much  farther 
than  he  has  done. 

Up  to  this  x>oint,  according  to  the  view 
I  take  of  the  evidence,  I  tidnk  I  have 
proved  that  there  was  no  oonspiracjjr 
to  form  a  National  Guard;  and  even  if 
there  had  been,  Bamhen^  at  least,  was  no 
conspirator. 

[Tneie  is  no  evidence  that  J'sr^tcsoit'tf 
letter,  saying  that  the  National  Quard 
was  going  on  well,  ever  reached  Bamken. 
Even  if  it  did,  it  would  not  prove  that 
Fergu8on*a  sentiments  were  Banhen*9 — a 
constructive  inference  worthy  of  the  Star 
Chamber.  Nor  is  it  suggested  that  Bam^ 
ken  had  anything  to  do  with  the  unpab- 
lished  review  of  the  pamphlet  on  militaiy 
discipline,  or  with  the  placard  summoning 
the  meeting.  ] 

Gentlemen,  I  think  I  have  nearly  refuted 
all  that  has  been  said  about  the  conspiracy. 
Does  not  the  whole  of  the  proof  in  regard 


Digitized  by 


Google 


666]        The  Qaeen  against  Grant,  Ranken,  and  HamiUony  1848.        [66C 


to  Ranken  come  to  this,  thai  he  once  pro- 
posed that  other  people  should  be  allowed 
to  call  a  meeting  for  an  object  which  he 
did  not  approve  of — a  raeetinff  which  he 
did  not  attend — a  meeting  whicn  had  pass- 
ed resolutions  of  which  he  knew  notniiig 
— a  meeting  which  proposed  to  form' a 
National  Guard,  which  might  have  in- 
tended, but  which  is  not  shown  ever  to 
have  intended,  to  invade  the  constitution, 
the  formation  of  which  you  have  it  not 
proved  that  Ranken  ever  encouraged, 
while  you  have  it  proved  that  he,  on  the 
contrary,  is  known  from  first  to  last,  to 
have  differed  from  those  parties,  and  to 
haye  dissuaded  them  from  the  formation 
of  it,  and,  not  only  to  have  refused  to  have 
anythinff  to  do  with  it,  but  to  have  de- 
nounced it  from  the  bottom  of  his  heart. 
That  is  the  conspiracy,  so  far  as  EanTcen 
is  concerned.  Whatever  you  may  think 
of  the  other  parts  of  this  indictment,  I 
think  that  I  nave  laid  the  ghost  of  this 
conspiracy,  never  to  rise  again. 

[Gounsel  proceeded  to  refer  to  the  charge 
of  uttering  seditious  speeches,  which,  he 
contended,  were  not  charged  as  evidence 
of  conspiracy,  but  must  be  judged  of  by 
themselves.] 

It  is  one  thing  to  act,  and  it  is  another 
thing  to  write,  and  another  thing  to  speak, 
what  may  be  supposed  to  be  seditious. 
Written  words  remain,  but  words  spoken 
are  not  only  doubtful,  but  difficult  to  be 
identified.  They  may  be  spoken  without 
intention,  without  thought,  and  when  the 
speaker  really  does  not  know  what  effect 
ms  words  may  produce.  I  cannot  express 
myself  better  than  in  the  language  of  an 
eminent  and  learned  lawyer  of  England, 
Justice  JW^,  who,  in  speaking  of  sedition 
and  high  treason,  says,  that  words— 
"are  often  the  eflfect  of  mere  heat  of  blood, 
which  in  some  natures  otherwise  well-disposed, 
carrieth  the  man  beyond  the  bounds  of  decency 
and  pmdenoe.  They  are  always  liable  to  great 
nttoonatmction  from  the  ignorance  or  inatten- 
tion of  the  hearers,  and  too  often  from  a  motive 
truly  criminaL*' 

And  ftgain — 

"  Words  are  transient  and  fleeting  as  the  wind, 
the  poison  they  scatter  is  at  the  most  confined  to 
the  narrow  circle  of  a  few  bearers.  They  are 
freqneatly  the  effect  of  sudden  tianpport,  easily 
mismidentood,  and  often  mi8reported."(a) 

The  ele^^ce,  as  well  as  the  truth  of 
these  sentiments,  it  is  impossible  for  me 
to  enhance,  and  there  are  one  or  two 
additional  considerations  in  the  present 
instance  that  you  cannot  leave  out  of  view. 

I  cannot  say  that  I  have  much  sympathy 
with  the  sentiments  of  these  parties,  yet, 
in  spite  of  all  the  violence  and  extravagance 


(a)  Foft.  Or.  L.  S04. 


that  has  been  uttered — can  any  man  fail 
to  sympathize  at  the  present  time  with  the 
working-classes  to  which  these  men  belong, 
and  whose  sentiments  thej  put  forth.  "V^ 
are  too  ignorant  of  the  miseries,  the  trials^ 
and  sufferings  of  the  working-classes.  I, 
for  ono,  feel  that  we  have  sympathized  too 
little  with  them,  and  know  too  little  of 
their  condition.  The  classes  of  society  are 
like  the  waters  of  that  river  where  two 
streams  roll  on  for  miles  together  but  do 
not  intermingle.  I  believe  no  one  can  tell, 
living  as  we  do  somewhat  raised  above 
them,  the  pangs  felt  by  a  man  in  the  lower 
ranks  of  life — how  it  enters  his  blood  to 
feel,  with  an  intellect  it  may  be  above  his 
station,  that  from  the  fluctuations  of  trade 
he  has  no  means  of  providing  bread  for 
his  family,  while  he  hears  his  children 
around  him  crying  for  food,  and  sees  the 
partner  of  his  bosom  sinking  inch  by  inch 
to  the  grave— we  cannot  teU  what  are  the 
feelings  of  such  a  man  with  these  things 
before  his  eyes,  and  thinking  rightly,  or 
wrongly,  that  they  all  flow  from  some- 
thing radically  defective  in  civil  and  social 
policy — we  cannot  tell,  I  say,  the  impulses 
that  urge  such  a  man  forwajrd  in  such 
discussions  as  these — a  man  not  accus- 
tomed to  express  himself  in  public,  and 
who  has  not  the  education  to  choose  his 
words,  bnb  speaks  from  the  fulness  of  his 
heart.  We  cannot  tell  how  many  such 
men  may  be  transported  beyond  the  bounds 
of  discretion,  and  impelled  to  utter  senti- 
ments which  they  never  meant  to  express. 
Grod  forbid  that  I  should  say  one  word 
to  give  the  slightest  encouragement — ^to 
countenance  any  body  of  men  to  carry 
political  measures  by  force  and  violence, 
or  to  detract  one  word  from  the  eloonenc 
and  most  truthful  remarks  vrith  whicn  my 
learned  friend  concluded  his'  speech ;  but 
allow  me  to  say,  that  it  would  be  a  cruel 
thing  were  you  to  construe  the  words  of 
such  men  more  strictly  than  those  of  men 
in  a  higher  position. 

[Counsel  proceeded  to  refer  to  the  meet- 
ing of  June  12th.  The  worst  passages  of 
Banhen'a  speech  are  as  follows] : — 

*'Itwa8  a  well-known  fact  that  the  polioe, 
the  special  constables,  and  the  militaiy  were 
tainted  with  the  principlef  of  the  Chartists  i 
but  although  these  men  were  true,  they  would 
not  forget  the  advance  of  enlightenment  among 
the  working  classes  ;  that  the  science  of  chemis- 
try had  entered  the  workshop,  and  that  workmg 
men  could  provide  themselves  with  as  deadly 
weapons  as  Warner's  long  range  ;  and  if  it  was 
to  be  a  struggle  for  life  and  death,  if  it  was  to 
be  defltruction,  then  he  hoped  and  trusted  that 
the  working  men  would  only  be  true  to  them- 
selves, and  only  abstam  from  ail  sots  of  aggres- 
sion until  they  were  aroused  by  the  oppression 
of  their  oppressors,  and  when  they  began  tha 
work,  they  may  do  it  well." 
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I  read  a  passage  from  Mr.  Fox  in  1795,  m 
reference  to  the  treason  and  sedition  bifls 
then  before  Parliament.  "  I  rise,"  he  said. 
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Then  there  is  another  passage— 

"  If  the  leaders  of  the  people  are  to  be  incar- 
cerated, if  the  people  are  to  suffer  this  tamelj, 
if  those  who  have  an  interest  in  keeping  you 
down  feel  that  you  will  quietly  submit,  then 
they  are  secure  ;  but  if  the  workin^^  men  look 
to  themselves,  and  if  they  look  to  those  who 
place  themselves  in  the  front  of  the  fray — if 
they  look  to  those  who  are  willing  to  brave 
every  danger,  then  I  say  the  working  men 
ought  to  consider  what  means  should  be  taken 
to  protect  these  men.  Let  the  property  of  the 
country  be  hostages  in  the  hands  of  the  people 
for  the  safety  of  the  leaders  of  the  people.  It 
has  been  said  that  the  French  are  inventive, 
but  that  the  British  have  this  faculty,  that  upon 
all  the  French  Inventions  they  improve.  Should 
the  authorities  drive  the  people  into  a  revolu- 
tion, then  I  hope  the  people  will  improve  upon 
the  French  invention  of  a  Republic." 


This  is  the  report  of  Somera,  whose 
report  is  fnller  than  Lothian^s,  Both  are 
in  strong  contrast  to  Brownlee*8, 

What  do  yon  think  of  the  man  who 
takes  pencil  notes  at  a  meeting,  and 
does  not  write  them  ont  for  a  week  after- 
wards, and  who  has  the  presumption  to 
tell  you  that,  at  this  distance  of  time,  he 
could  tell  yoa,  from  memory,  the  exact 
words  which  the  speakers  used  ?  Brcwnlee 
said  that  BanJcen  recommended  the  people 
to  ^et  arms.  The  two  trained  and  pro- 
fessional reporters  have  not  a  single  word 
like  that,  it  is  quite  plain  that  Braumlee 
jumbled  Hamilton' a  and  Banken*a  speeches 
together. 

Throwing  aside,  therefore,  the  police- 
man's report,  what  is  there  in  the  speech 
itself,  as  Sotnera  and  Lothian  gave  it? 
Admitting  that  his  speech  was  exciting,  it 
is  but  an  assertion  of  a  doctrine  truly  con- 
stitutional, on  the  supposition  of  the 
people  being  illegally  attacked — or  of 
GoTernment  trying  to  deprive  them  of 
their  independence  in  action  and  speech, 
contrary  to  the  constitution  of  the  land. 
However  strong  the  speech  may  sound, 
Eanken  only  spoke  there  what  those  who 
founded  the  liberties  of  Britain  spoke 
frcQuently  before.  If  Eanken  had  said, 
**  Ir  you  are  attacked  bv  the  special  con- 
stables yon  are  entitlea  to  resist,'*  that 
would  have  been  sedition.  No  man  is  en- 
titled to  take  into  his  own  hand  the  deter- 
x^ination  of  what  is  law.  But  BanhM,*8 
speech  was  entirely  hypothetical.  He 
there  simply  laid  down  that  doctrine,  of 
which  it  has  been  said  that  it  is  a  doctrine 
which  the  people  should  seldom  remember 
and  the  Grovemment  should  never  forget — 
that,  if  they  go  beyond  the  constitution, 
resistance  by  the  people  becomes  not  a 
right  merely  but  sometimes  a  duty.  These 
are  strong  words  ;  but  I  take  the  doctrine 
in  the  words  of  the  greatest  oonstitutional 
statesman  that  ever  lived  in  this  country 


1 


*'  to  restate  my  expression,  bnt  not  to  retract 
one  word  of  what  I  have  said.  Let  the  words 
be  taken  down  at  the  table ;  they  express  ihe 
sentiments  for  which  your  forefathers  shed 
their  blood,  and  upon  which  the  Bevolntion 
was  founded;  but  let  me  not  be  mis-stated. 
The  case  I  put  was,  that  these  bills  might  be 
passed  by  a  corrupt  majority  of  Parliament, 
contrary  to  the  opinions  and  sentiments  of  the 
great  body  of  the  nation.  If  the  majority  of 
the  nation  approve  of  these  bills,  I  will  not  be 
the  person  to  inflame  their  minds,  or  stir  them 
up  to  rebellion ;  but  if,  in  the  general  opinion 
of  the  country,  it  is  conceived  that  these  bills 
attack  the  fundamental  principles  of  our  con- 
stitution, I  then  maintain  that  the  propriety  of 
resistance,  instead  of  remaining  any  longer  a 
question  of  morality,  will  become  merely  a 
question  of  prudence.  I  am  told  that  these  are 
strong  worLb,  but  strong  measures  require 
strong  words.  I  will  not  submit  to  arfoitnuy 
power  while  there  remains  one  alternative  to 
vindicate  my  freedom." 

These  may  be  startling  words,  *  bat 
they  were  spoken  by  a  man  who,  while 
he  burned  with  an  ardent  love  of  the 
liberty  of  the  &ubject,  regarded  with 
almost  romantic  idolatry  the  old  constitu* 
tion  of  his  land.  Shendan  repeaUi  what 
Fox  said,  and  be  was  followed  in  the  same 
strain  by  Lord  Orey.  Gentlemen,  I  be^ 
to  say  that  to  my  mind  there  never  was  a 
case  that  afforded  so  little  pretence  for 
announcing  this  doctrine  than  that  of  the 
prisoners  on  Bruntsfield  Links.  I  do  not 
say  that  the  Chartists  would  be  justified 
in  resortiuff  to  physical  force.  iMot  so; 
if  they  had  resorted  to  physical  farce, 
undoubtedly  they  would  have  had  to  abide 
the  penalty;  but  what  I  do  say  is,  that 
merely  announcing  the  abstract  principle, 
that  if  the  Government  did  deprire  the 
people  of  their  liberty,  they  were  entitled 
to  resist,  is  not  sedition,  when  said  hypo* 
thetically  and  without  being  connected 
with  any  contemplated  act. 

Let  me  now  take  jon  to  another  scene, 
to  a  public  meeting  m  our  own  neighbour* 
hood;  let  me  take  you  to  the  meeting  in 
the  King's  Park  in  the  year  1832,  where 
a  larse  assemblage  met  for  an  object  that 
fl^eatly  excited  the  public.  There  were 
Political  Unions  in  those  days — ^there  was 
organization  into  clubs  and  sections  to  an 
unprecedented  degree.  Political  agitation 
had  gone  great  lengths ;  and  wnateyer 
may  be  the  opinions  that  indiyidnals 
entertain  of  it,  there  are  many  people 
who  now  entertain  the  belief  that  that 
agitation  was  of  great  benefit  to  this 
country.  The  speakers  at  that  meeting 
were  not  hard-handed  artisans— they  were 
many  of  them  men  looked  up   to  and 
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Yonerated.  I  was  there  and  heard  the 
speeches ;  and  before  the  whole  multitude 
there  were  spoken  these  words — 

'*  The  tbree  days  of  Paris  mast  have  taught 
the  Duke  of  Wellioffton  what  subjects  can  do 
when  roused ;  and  he  must  have  learned  that 
the  peaceful  citizen,  when  fightmg  for  his 
rights,  can  advance  his  naked  bosom  as  fear- 
leaslj  as  the  hired  soldier  when  his  back  was 
fortified  by  his  cuirass." 

LoBB  Jushce-Glebk  :  Who  was  the 
speaker? 

Monereiff:  Mr.  Ayioun.  These  words 
were  spoken.  There  was*  a  gentleman  of 
high  station  and  oharaoter  in  the  ohair ; 
and  I  do  not  know,  and  never  heard,  that 
there  were  any  observations  made  against 
the  statement.  Do  I  quote  these  words 
merely  for  the  purpose  of  making  a  retort 
on  my  friends  or  the  other  side  ? — to  apply 
the  old  quotation — 

•*  Quia  iulerit  Gracchos  de  seditione  querentes." 
Not  in  the  least.  It  was  not  sedition. 
The  words  and  the  sentiments  were  law- 
ful; but  it  is  of  the  essence  of  the  con- 
stitution that,  in  times  of  agitation,  you 
are  not  to  scan  men's  words  too  minutely. 
The  question  is.  Was  there  in  Banhen^s 
Bpeech  a  seditious  intent  or  not  ?  Ban- 
Jcen  was  entitled  lio  sav  that,  if  the 
Qovemment  went  beyond  the  principles 
of  the  constitution,  they  ought  to  be  re- 
sisted. If  Banken  believed,  not  that  what 
the  Government  was  doin^  was  illegal, 
but  that  they  were  pruceedmg  and  going 
to  do  things  directly  contrary  to  the 
constitution,  he  was  merely  announcing 
an  abstract  proposition,  which  is  unques- 
tionably true,  that,  if  the  Government 
should  do  such  and  such  things,  the 
people  had  a  right  to  withstand  them. 
All  this  is  dangerous  ground  enough; 
but  I  have  endeavoured  to  express  myself 
in  the  language  of  the  constitution.  It 
would  have  been  much  better,  no  doubt, 
that  he  had  not  said  what  he  did  say ; 
but  still  the  constitution  allows  such  words 
to  be  used ;  and  if  there  was  no  seditious 
intent  in  saying  them,  and  if  they  do  not 
imply  a  seditious  purpofie^  then  you  can- 
not find  him  guilty  of  sedition  in  having 
nsed  them.  In  regard  to  this  one  pas- 
sage— 

"  Let  the  property  of  the  country  be  hostages 
in  the  hands  of  the  people  for  the  safety  of  the 
leaders  of  the  people.*' 

there  is  only  one  witness  who  speaks  to 
this  passage ;  and  I  submit  that  one  wit- 
ness is  not  sufficient  evidence  of  the 
words. 

The  next  meeting  is  that  of  the  19th 
June,  and  this  I  may  pass  over  very 
lightly.  Mj  learned  friend  pi*oved  no- 
thing about  it,  except  that  Banken  went 
to  it  and  made  a  speech,  and  advised 


them  to  form  themselves  into  clubs  and 
sections.  There  is  nothing  seditious 
there,  because  this  he  was  entitled  to  do. 
What  Banken  said  at  the  meeting  was 
this : — **  I  won't  speak  to  you  about  arms ; 
I  tell  you  to  judge  for  yourselves,  but  I 
do  not  approve  of  arming.  I  won't  have 
anything  to  do  with  your  arms,  and  I  am 
not  going  to  discuss  that  ground;  but  I 
take  the  ground  on  which  I  have  always 
advocated  the  Charter— the  ground  of 
peaceful  persuasion  and  argument."  I 
pass  from  this  by  saying,  that  the  words 
m  the  libel  are  not  proved,  and,  even  if 
proved,  they  mean  nothing.  The  slightest 
alteration  in  the  sentence  would  make 
all  the  difference  in  the  world ;  but  even 
as  the  reporters  gave  them,  they  are 
innocent. 

Now,  lastly,  as  to  the  meeting  of  July 
24th,  on  the  Calton  Hill.  I  agreed  to 
take  the  report  of  Somera  and  Lothian, 
because  substantially  they  have  reported 
with  considerable  accuracy;  but  I  will 
not  take  the  report  of  Mackay,  nor 
the  report  of  Linton.  They  are  not  pro- 
fessed reporters.  Maekay  spoke  from  a 
transference  of  his  notes,  which  were  not 
made  at  the  time,  but  a  week  afterwards. 
He  says  he  compared  his  transferred  notes 
with  the  original;  but  I  am  entitled  to 
have  the  original,  and  will  not  accept  of 
a  substitute.  I  think  it  would  be  more 
satisfactory  to  you  to  know  what  were  the 
words  spoken  from  notes  made  at  the 
moment,  than  from  notes  made  from  a 
draft  committed  to  paper  a  week  after 
the  meeting.  Did  you  ever  go  to  a  public 
meeting  of  that  kind,  and  endeavour,  I 
do  not  say  to  recollect  accurately,  but 
even  to  hear  accurately  the  words  that 
were  usedP  I  doubt  very  much  if,  on 
going  home  and  trying  to  note  down  a 
single  sentence  that  I  have  uttered  to- 
day, you  could  accomplish  it;  and  I 
think  there  are  ten  chances  to  one,  that 
if  you  were  to  try  to  write  down  three 
consecutive  sentences  of  what  I  have 
spoken,  I  would  find  that  you  had  used 
words  which  I  did  not  use,  and  which  did 
not  convey  the  meaning  I  intended 
When  vou  come  to  Linton,  joa  find  that 
he  made  the  mistake  twice  of  putting  a 
part  of  one  man's  speech  into  the  month, 
of  another.  What  safeguard  have  you 
that  any  of  these  words  may  not  have 
fallen  from  any  of  the  other  speakers? 

But  what  was  the  meeting  itself  P  It 
was  a  meeting  to  sympathize  with  the 
people  of  Ireland,  and  they  were  entitled 
to  express  their  opinion,  if  they  chose 
that  Government  had  been  unjust  towards 
the  Irish.  They  were  not  entitled  to  say 
that  the  people  were  justified  in  rising 
into  insurrection;  but  they  were  entitled 
to  say  that,  if  the  Government  rose  against 
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the  people,  and  compelled  the  people  to 
rise  in  inBUirection,  that  insurrection 
wonld  be  justifiable;  and  they  were  en- 
titled to  say  that,  if  the  oligarchy  were  to 
urge  the  GoYemment  against  the  people, 
they  trusted  the  people  would  prevail  in 
the  end.  I  do  not  know  that  it  would  be 
sedition,  in  that  view,  to  say,  *'  I  hope 
the  God  of  Battles  will  smile  on  the  op- 
pressed, and  enable  them  to  improve  the 
victory  they  were  sure  to  win.**  Unless 
you  have  a  more  satisfactory  report  than 
that  of  Mackay,  and  when  you  recollect 
how  great  a  difference  in  the  meaning  of 
a  passage  a  mere  slip  of  the  reporter  would 
make,  it  is  in  vain  to  say  that  these  ex- 
pressions, attributed  to  BcmJcen,  would 
amount  to  sedition.  This  meeting  is  only 
to  express  an  opinion.  It  is  not  alleged 
that  the  resolution,  if  passed,  was  to  be 
communicated  to  Ireland,  or  that  any- 
thing was  contemplated  in  Ireland  in  con- 
sequence. It  is  an  abstract  opinion  de> 
Hvered  by  BanJcen;  and  you  cannot  be 
sure  that  these  were  the  words  that  were 
spoken  by  him.  They  had  a  witness, 
MoDougaUf  who  was  present  at  the  meet- 
ing, and  thev  did  not  venture  to  ask  him 
if  these  words  were  used  ;  and  my  learned 
friend  has  not  even  attempted  to  prove 
that  any  resolution  was  proposed. 

I  have  nearly  concluded  my  task  on 
this  indictment,  laborious  to  you  to 
listen  to  as  to  me  to  speak.  I  have 
only  two  topics  to  detain  you  with.  First, 
you  must  look  in  the  question  of  sedition 
for  the  felonious  intent.  It  is  a  strong 
circumstance,  that  on  all  of  the  occasions 
libelled,  not  only  was  there  no  direct  act 
done,  or  attempted  to  be  done,  but  no 
direct  act  seems  to  have  been  at  all  con- 
templated. It  seems  to  have  been  all 
abstract  language.  No  doubt,  if  you 
think  the  conspiracy  is  proved,  you  may 
think  it  was  meant  that  the  National 
Guard  should  upset  the  country  by  force 
of  arms ;  but  if  you  think  the  conspiracy 
is  not  proved,  and  that  the  words  spoken 
are  to  be  considered  by  themselves,  then 
you  have  the  important  fact  that  all  the 
expressions  are  used  in  the  abstract,  with- 
out reference  to  any  attempt  to  be  made, 
or  any  object  to  be  accomplished.  Then 
you  have  Banhen'a  own  statements  against 
resorting  to  violence  or  physical  force  at 
all;  and,  however  much  you  may  dis- 
approve of  the  absurd  strain  of  violence  in 
which  his  sentiments  were  expressed, 
there  is  not  a  sentiment  there  that  a  man 
might  not  express  with  perfect  prudence 
and  the  utmost  moderation.  And,  1 
think,  with  a  little  paraphrase,  I  could 
make  them  free  of  everything  like  sedi- 
tion, and  yet  contain  all  that  he  meant  to 
express.  The  second  thing  that  I  have 
to  observe  is,  that  to  be  present  at  any 


meeting  is  not  the  same  thing  as  to  speak 
all  that  was  spoken.  I  presume  that  it 
is  not  said  that  the  mere  presence  at  a 
meeting  is  sufficient  to  infer  responsibility 
for  all  that  is  said  or  done  at  it. 

I  have  gone  over  the  whole  of  this 
indictment.  I  have  been  obliged  to 
deal,  as  I  warned  you  at  first,  with  some 
hazardous  and  doubtful  topics  in  our 
constitutional  law,  and  I  nave  endea- 
voured to  do  so  carefully,  but  firmly,  in 
order  to  avoid  any  misunderstanding  on 
your  minds,  and  to  do  justice  to  the  gown 
which  I  wear,  arid  to  the  prisoner  whose 
interests  I  am  here  to  defend.  And,  on. 
review  of  the  whole  matter,  much  as  we 
may  deplorb  the  extravagant  and  height- 
ened colour  the  language  attributed  to. 
him  bears,  I  have  to  submit  to  you,  that 
the  Public  Prosecutor  has  failed  to  make 
out  his  case  against  Banken.  I  feel  per- 
fectly confident  that  I  carry  you  along 
with  me.  He  has  either  not  proved  that 
the  words  set  forth  in  the  indictment 
were  spoken  by  Banhen,  or  where  they 
are  proved  to  be  spoken,  it  has  not  been 
proved  that  they  were  seditious.  Accord- 
ingly, this  indictment  must  fall,  and  you 
must,  as  far  as  my  client  is  concerned, 
return  a  verdict  of  not  guilty.  I  know 
that  jou  will  not  be  swayed  from  doinj^ 
this  justice  to  the  prisoner  by  any  fear 
that  you  will  thus  in  the  slightest  degree 
be  endangering  the  principles  of  the  con- 
stitution, or  relaxing  the  reins  of  Govern- 
ment in  the  land.  Thit  can  never  be. 
I  am  certain  that  by  your  returning  an 
honest  verdict,  we  shall  not  lose,  but  gain 
upon  the  affection  of  that  class  to  which 
the  prisoners  belong,  and  on  whose  affec- 
tions depend  the  safety  and  security  of 
any  Government.  Draw  a  monJ  from  all 
these  trials,  and  try  if  we  can  unite  these 
several  waters — if  we  cannot  mingle  a 
little  more  in  the  feelings  and  sentiments 
of  those  below  us,  and  offering  them  more 
of  our  sympathy,  create  a  union  between 
the  two  classes.  Why  should  we  not  walk 
together,  like  brothers  P  I  doubt  that  we 
have  been  wanting  in  our  duty  in  that 
respect,  and  that  we  have  been  too 
regardless  of  their  situation ;  and  it  would 
be  well  if  the  result  of  this  trial  be,  not 
to  detain  these  prisoners  in  gaol,  entail- 
ing misery  and  broken-heartedness  on 
themselves,  and  utter  destitution  on  their 
families,  but  while  they  are  dismissed 
from  the  bar,  and  allowed  to  mingle  in 
hanpiness  and  good  feeling  with  their 
fellow  men,  it  would  be  well,  I  Fay»  if  the 
result  of  all  this  should  be  a  desire  on  the 
part  of  both  classes  to  wsJk  in  harmony 
together ;  the  one  class  to  do  what  they. 
can  to  soften  and  mitigate  the  ilia  of 
poverty,  and  the  other,  having  seen  tbe 
folly  of  their  proceedings,  to  resolve  to 
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think  no  more  of  force  and  yiolence  in  the 
prosecation  of  their  yiews,  bnt  to  go 
nand-in-hand  together  in  good  and  loyal 
citisenship.  We  may  differ  in  opinion, 
bat  we  may  be  united  in  heart.  Believe 
me,  gentlemen,  that  by  a  verdict  of  not 
gnilty,  60  far  from  loosening,  in  the 
slightest  degree,  the  constitntional  bpnds 
which  bind  society  together,  you  will 
only  drive  one  rivet  more  into  the  old 
oaken  portal  of  British  freedom. 


ILogan  followed  for  HamiUon  and  Orant, 
and  again  referred  to  the  proposed  Na- 
tional Guard.]  I  will  give  my  learned 
friend  the  benefit  of  all  that  is  proved 
relative  to  the  two  meetings  mentioned 
in  the  indictment;  and  I  will  also  give 
him  the  benefit  of  a  third  meeting,  not 
referred  to  there  at  all,  but  spoken  of  by 
the  witness  Prmgle  and  also  by  the  wit- 
ness Ehinge,  These  persons  concur  as 
to  this,  that  a  certain  peremptory  and 
most  absolute  fool — so  I  must  bold  him, 
seeing  that  both  sides  in  this  case  concur 
in  calling  him  so,  and,  still  more,  seeing 
that  I  myself  well  remember  hearing  at 
the  time  how  this  man  Maohay,  this  so- 
called  Brigadier  -  General,  publicly  ex- 
pressed his  anxiety  to  meet  the  Duke  of 
WeHingUm  on  any  field  of  his  own  choos- 
ing, and  his  profound  conviction  that, 
then  and  there,  he  wonld,  by  force  of 
superior  strategy,  confound  and  put  to 
shame  the  victor  of  Waterloo.  Well,  we 
have  this  person  sending  to  a  body,  known 
as  the  committee  of  the  Chartist  Asso- 
ciation in  Edinburgh,  a  written  proposi- 
tion touching  the  formation  of  a  National 
Guard ;  and  how  is  it  that  this  body  dealt 
with  the  communication?  Did  they  re- 
ceive it  as  light  out  of  darkness  P  Did 
they  hail  the  Brigadier-General  as  a  de- 
liverer, by  whose  armed  intervention 
were  to  lie  ended  and  put  to  flight  all 
their  social  wrongs  and  political  disabili- 
ties? No,  nothing  of  the  kind.  They 
refused  to  entertam  or  even  to  look  at 
the  proposal ;  and  it  was  not  until  their 
ordinary  business  had  been  gone  into  and 
concluded  that  they  allowed  one  of  their 
number  to  read  to  the  rest  the  communi- 
cation of  that  man.  And  how  was  it  re- 
ceived even  then — with  approbation,  or 
even  in  decent  silence P  Why,  no;  but 
with  universal  laughter  and  loud  derision. 
It  is  proved  that  uie  reason  why  he  com- 
municated with  them  at  all  was  that  he 
reqnired  money — a  little  money  from 
their  funds  to  aid  him  in  the  publication 
of  this  notable  treatise  on  mihtary  disci* 
pline,  "Every  Man  His  own  Dnll-Ser- 
jeant.''  And  it  is  also  proved  that  the 
petition  was  refused,  and  the  petitioner 
wflll  laughed  at  for  his  pains.  And  so 
ends  the  first  scene  in  this  drama. 


But  the  curtain  rises  again  on  the 
25th  April.  The  members  of  this  com- 
mittee are  once  more  assembled  for  the 
dispatch  of  business ;  and  by  John  Orant 
is  again  introduced  the  subject  of  the 
National  Guard.  He  makes  no  motion — 
only  a  suggestion  that  it  might  be 
well  to  consider  whether,  in  the  matter 
of  this  National  Guard,  the  Chartist  com- 
mittee should  not  take  the  initiative.  It 
was  explained  to  you  by  PringU  that, 
though  he  could  not  charge  his  memory 
with  the  very  words  employed  by  Qrani, 
as  neither,  indeed,  could  any  of  the  other 
witnesses,  the  impression  formed  on  his 
mind  at  the  time,  and  left  there  ever 
since,  was  something  to  this  efiect: 
"  This  Mackay  is  a  busvbody.  His  project 
of  a  Guard  is  getting  buzsed  abroad,  and 
other  parties  will  be  taking  it  up.  They 
will  he  meeting  in  secret  to  consider  the 
question,  and  we  infallibly  shall  be  impli- 
cated in  what  thev  do.  You  all  saw,  wnen 
the  mob  lately  broke  the  street  lamps, 
that  we  Chartists  were  charged  with  the 
mischief,  though,  as  you  well  knbw,  we 
were  as  innocent  of  destroving  the  public 
property  as  we  were  of  the  thefts  com- 
mitt-ed  in  the  course  of  the  row.  The 
same  thinor  will  happen  now  with  this 
matter  of  the  National  Guard.  If  allowed 
to  be  ^ot  up  secretly,  many  persons  may 
be  ruined — Chartists,  perhaps,  among 
the  rest.  There  is  but  one  way  by  which 
we,  as  a  committee,  can  clear  ourselves 
with  the  authorities.  Let  us  now  consider 
whether  it  may  not  be  well  that  we  our- 
selves should  take  the  initiative,  and  by 
bringing  the  matter  openly  before  the 
whole  world,  save  others  from  the  odium 
and  danger  of  seeming  to  enffage  in  a 
secret  conspiracy."  This  substantially 
was  all  that  Orant  suggested,  and  al- 
though there  was  an  amendment  proposed 
by  Banhen,  no  vote  was  taken. 

HamiUon  has  not  been  shown  to  have 
been  present  at  that  meeting  at  all.  It 
was  indeed  stated  by  the  first  witness 
examined  yesterday,  that  Hanmlton,  as 
he  thinks,  was  present ;  but  neither  Ehinge 
nor  Prvngle  was  able  to  charge  his  memory 
so  as  to  say  that  he  was  there.  HamiUon, 
unfortunately  for  himself  and  for  me, 
does  not  seem  to  have  possessed  the 
faculty,  in  any  great  degree,  of  being  able 
to  hold  his  tongue.  Now,  putting  those 
things  together — the  smallness  of  the 
meeting,  &e  recentness  of  the  occasion, 
and  the  extreme  improbability  that  HamiU 
ton  could  have  been  there  at  all  without 
making  a  speech,  and  probably  a  motion — 
the  inference  that  he  was  not  present 
seems  fair  and  reasonable  enough. 

But  it  is  said  that  a  public  meeting 
did  take  place  on  the  28th  April,  at 
which   the    pannels — so    the   indictment 
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ftvers — "did  wickedly,  feloniously,  and 
seditiously  resolve  and  agree  to  form,  or 
cause  and  procure  to  be  formed,  a  body  to 
be  called  a  National  Guard,  to  be  pro- 
Tided  with  arms,"  for  accomplishing  all 
the  wicked  purposes  already  so  often  re- 
ferred to.  Now,  that  a  meeting  was  held 
on  the  evening  in  question  cannot  be 
doubted;  but  that  it  was  called  by  the 
Chartist  Association,  or  by  the  pannels,  or 
by  any  one  of  them,  is,  I  think,  if  not 
actually  disproyed,  at  least  a  matter  which 
has  not  in  the  very  least  been  proved. 

[None  of  the  usual  arrangements  for  a 
public  meeting  were  made  by  the  Chartist 
Association,  and  they  refused  to  pay  for 
the  placard!  Hamilton  was  there,  but 
Banken  only  came  in  incidentally  at  the 
end,  and  there  was  no  evidence  that  Grant 
was  there  at  all.] 

If  this  be  so — and  it  is  so — be  pleased, 
gentlemen,  to  notice  how  far  this  single 
circumstance  goes  in  clearing  up  the 
mystery  of  this  supposed  conspiracy. 
Indeed,  it  throws  volumes  of  light  upon 
the  subject.  Conspiracies  are  the  common 
spectres  seen  by  Public  Prosecutors  in 
troublesome  times ;  and,  besides  dealing 
with  the  ghosts  when  once  raised,  they 
are  occasionally  suspected  of  doing  some- 
what at  their  own  hands  to  raise  them,  so 
that  they  may  gain  the  credit  of  having 
cleverly  laid  them.  Fortunately,  in  this 
case  we  have  had  no  hired  spy  put  into 
the  witness  box,  whatever  may  be  foand 
on  referring  to  the  list  of  witnesses ;  but, 
setting  all  that  aside  as  ^lerfectly  out  of 
the  case,  I  repeat  that  it  does  throw 
volumes  of  light  on  the  supposed  con- 
spiracy, that  Chrani,  the  originator  of  the 
plot — that  Grant,  the  very  Frankenstein, 
80  to  speak,  who  created,  and  vivified,  and 
set  in  motion  this  monster,  is  so  little  in 
earnest  about  the  result,  that  he  is  not 
even  present  on  the  occasion,  the  object 
of  which  was  to  give  it  efficacy  and  em- 
ployment. Instead  of  attending  the  meet- 
ing called  to  consider  the  propriety  of 
forming  a  National  Guard,  he  was  either 
following  his  honest  vocation  as  a  Journey- 
man printer,  or  spending  an  mnocent 
hour  of  leisure  by  his  own  fireside,  in 
company  with  that  wife,  and  those  five 
children,  to  whom  his  twenty-five  shillings 
of  weekly  earnings  constituted  the  sum  of 
worldly  support. 

What  is  it,  then,  that  takes  place  at 
this  meeting?  Why,  I  rather  thmk,  the 
only  fact  not  lefc  in  obscurity  is  that 
Ma^kay,  the  Brigadier-General,  made  his 
appearance,  made  an  egregious  oration, 
and,  if  that  had  not  been  already  made  to 
his  hand,  made  a  fool  of  himself.  If,  in- 
deed, you  are  to  assume,  as  the  Advocate- 
Depute  has  assumed,  Maekay  to  have  been 
the  exponent  of  the  prisoners*  views,  then, 


to  be  sure,  there  was  presented  to  the  public 
of  Edinburgh  in  public  meeting  assembled 
— a  meeting  called  by  placu^— the  very  first 
of  which  placards  was  posted  on  the  wall 
opposite  my  friend  Mr.  lsothtan*s  chambers 
—the  scheme  and  project  of  a  formidable 
organization  indeed.  There  was,  &«t  of 
all,  ^  be  a  body  formed,  under  the  style 
and  title  of  the  National  Guard  of  the 
metropolis  of  Scotland;  for  no  hum  bier  lan- 
guage than  that  would  content  the  Briga- 
dier. And  of  what,  Pi^yt  was  the  Guard 
to  consist?  Why,  of  1,600  men,  in  four 
divisions  of  400  each.  The  first  division 
was  to  consist  of  400  musketeers,  and  the 
second  of  400  pikemen  or  lancers.  What 
these  last  were  to  do  with  their  pikes  I 
cannot  tell,  except  it  were  to  prick  for- 
ward the  musketeers.  The  third  division 
was  to  consist  of  otiier  400  musketeers ; 
and  what  they  were  to  do  with  their 
muskets  I  can  as  little  say,  unless  to  shoot 
down  the  pikemen  marching  in  front. 
Then,  last  of  all,  was  to  come  the  other 
400,  armed  with  lances,  all  apt  and  able 
for  the  same  work  with  their  valiant  com- 
rades of  the  second  division.  So  much 
for  the  full  privates ;  now  for  the  officers ; 
and  pray  note  the  far-seeing  perspicacity 
of  the  Brigadier-General.  Not  contented 
with  giving  all  the  divisions  captains  and 
lieutenants  by  whom  they  might  win 
victories,  he  provides  each  of  them  with 
no  less  than  sixteen  secretaries  to  write 
the  despatches  of  those  victories — once 
they  were  won. 

Gentlemen,  you  laugh  at  all  this*  and 
by  your  laughter  you  show  your  sympathy 
with  the  meeting.  That  is  precisely  what 
the  meeting  itself  did,  it  laughed  at  the 
proposition,  and  it  laughed  at  Maekay^ 
the  author  of  the  proposition.  Lauffhter 
was  the  due  meed  of  the  one,  and  the 
right  answer  to  the  other.  But  it  so 
happens  that  my  poor  client,  HamiUon, 
not  satisfied  with  laughing,  and  impelled 
by  that  facility  of  expression  which  is 
either  a  blepsing  or  a  curse,  according  as 
it  is  regulated  by  a  sound  judgment  and 
a  controlling  will,  rose  and  uttered  a  few 
foolish  words— foolish,  I  mean,  upon  the 
supposition  that  they  were  seriously 
spoken.  That  they  were  so  spoken  I  can- 
not believe ;  I  make  no  doubt  that  all 
that  Hamilton  really  meant  was  to  con- 
tinue and  increase  the  ridicule  already 
raised  against  Maekay.  Such  is  the  evi> 
dence  bearing  4ipon  the  matter  of  the 
conspiracy,  for  i  quite  agree  with  my 
friend  Mr.  Moncreiff'e  reading  of  the  in- 
dictment. 

LoHD  Justice  Clerk  :  I  may  tell  yon 
that  I  mean  to  take  it  so. 

Loqan :  So  we  now  go  to  the  charge  of 
sedition ;  and  here  the  sedition  conaiBts  en* 
tirely  in  the  use  of  certain  words,  uttered 


Digitized  by 


Google 


577]        The  Qy^een  against  Gfrant,  Ranken,  and  IlamUton,  1848.        [578 


by  the  roBpective  speakerB  at  certain  public 
meetiDgs,  which  meetings  took  place  un- 
der cironmstanoes  of  much  excitement.  I 
was  much  struck  by  an  observation,  said 
to  have  fallen  from  Bank^n  at  the  Calton 
Hill  meeting,  to  the  effect  that,  if  he 
oould  get  at  what  was  really  meant  by 
sedition,  he  wonld  be  cautious  to  ayoid 
both  the  fact  and  the  penalty  of  the 
crime.  I  do  not  myselt  know  exactly 
what  sedition  is ;  and  I  have  in  vain  ran- 
sacked the  books  of  authority  with  the 
view  of  gettinff  a  definition  at  once  com- 
prehensive and  sound.  But  if  driven  to 
give  one  for  myself,  I  should  be  inclined 
to  say,  looking  back  no  farther  than  to 
the  vear  1794,  when  the  high  office,  now 
filled  with  so  much  propriety  and  ability 
by  the  presiding  judge,  was  held  by  a 
roan  loo  well  known  as  Justice-Clerk 
BraaBiield,  that  sedition  was  anything 
which  a  prosecutor  could  get  a  judge  to 
find  relevant  in  point  of  averment,  and  a 
jury  to  find  proved  in  point  of  fact.  Nor 
are  things  made  much  better  whcm  one 
refers  for  information  to  the  author  of 
highest  -authority  among  us— I  mean  Mr. 
Baron  Hume.  Thus,  that  learned  writer 
B»ys(a] — 

"Under  this  description  would  fall  a  work, 
such  as  has  been  reserved  for  the  wickedness 
of  the  present  age  to  produce,  which  should 
teach  that  all  monarchy  and  hereditary  rank, 
or  all  clerical  dignities  and  establishments  of 
religion,  are  an  abuse,  an  usurpation,  contrary 
to  reason  and  justice,  and  unfit  to  be  any  longer 
suffered." 

If  this  be  sound,  why  then  every  Bepub- 
lican,  every  voluntary  Churchman,  and 
almost  any  ordinary  Presbyterian,  is  a 
rank  seditionist  or  abettor  of  sedition. 
Again,  Mr.  Hume  pronounces  a  like  con- 
demnation on  any  work  which  should 
argue,  among  other  things, 
"that  the  Commons" 

(mark  you,  this  was  written  whilst  as  yet 
the  Beform  Bill  was  not) 
"  are  a  mere  nominal  and  pretended  representa- 
tive of  the  people,  and  entitled  to  no  manner  of 
regard"; 

and  so  there  goes  into  the  same  category 
of  sedition-mongers  the  whole  set  of  par- 
liamentary reformers,  moderate  and  ex- 
treme, Chiartist  as  well  as  Whig.  A  little 
further  on  he  says — 

**  The  like  judgment  must  be  given  of  him  who 
shall  deyise  a  new  form  of  league  or  association 
for  the  people,  whereby  to  constrain  and  over- 
awe the  legislature  into  compliance,  on  any  point 
that  is  popular  at  the  time  "  ; 

»nd  so  there  goes  the  firm  of  Cohden, 
Bright,  and  Company,  and  the  whole  rout 
and  herd  of  Corn-Law  abolitionists.     Last 


(a)  Hume,  vol.  1,  p.  558. 
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of  all,  we  have  the  learned  author  laying 
down — 

**  that  any  person  would  iucur  the  pains  of 
sedition,  if  by  writing  or  printing  he  should 
inveigh  against  the  statutes  respecting  the 
patronage  of  church-livings,  as  beyond  the 
powers  of  Parliament,  and  contrary  to  the 
rights  of  the  people,  and  should  suggest  a  plan 
to  them  for  taking  the  election  of  clergy  iuto 
their  own  hands  without  regard  to  those  enact 
ments." 

And  so  there  go  too  the  reverend  and 
learned  authors  of  the  Veto  Act,  with, 
for  aught  I  see  to  the  contrary,  the  entire 
Free  Church,  which  in  the  fulness  of 
time  was  the  offspring  of  that  measure. 

You  thus  see,  gentlemen,  how  dange- 
rous a  thing  it  is  to  have  brought  against 
you  a  charge  of  sedition.  But,  passing 
that  bv,  let  us  see  what  it  is  that  my 
learned  friend  has  alleged,  by  way  of 
proving  that  the  two  persons  for  whom  I 
appear  have  been  guilty  of  committing 
that  crime. 

Here  I  am  much  at  my  ease  in  regard  to 
the  case  of  Orant.  Just  see  what  it  is 
that  is  alleged  against  him.  Ton  will 
find  it  at  the  bottom  of  the  fourth  page  of 
the  indictment — 

"  And  you,  the  said  John  Grant,  did,  then  and 
there,  as  a  chairman  of  the  said  meeting,  sanc- 
tion the  said  resolution,  aud  did  put  the  same  to 
the  meeting,  and  did  declare  it  to  be  passed  or 
adopted." 

Thus  you  see  one  of  the  seditious  acts 
charged  against  him  is  that  he  put  a 
certain  resolution  to  the  meeting,  and 
declared  it  to  be  passed.  Now,  it  is 
proved  by  the  witnesses  Somera  and 
iiothian,  that  the  resolution  was  not  put  at 
all,  as  also  that  the  chairman  did  not  de- 
clare the  resolution  to  be  carried.  They 
told  you,  indeed,  that  it  was  carried  by 
acclamation  ;  but  that  is  something  difler- 
ent  from  what  is  stated  as  the  case  against 
this  panel.  He  is  charged  with  having 
formally  put  a  seditious  resolution  to  the 
meeting,  and  with  having  declared  that 
the  meeting  adopted  the  resolution  so  put. 
Now,  it  is  proved  that  neither  charge  is 
well  founded.  The  indictment  then  goes 
on  to  say — 

"And  you  did,  as  chairman  aforesaid,  hear, 
permit,  and  sanction  the  seditious  speeches 
above  libelled  of  the  said  Henry  Kanken  and 
Robert  Hamilton ;  and  you  did  not  call  them  to 
order,  or  stop  or  attempt  to  stop  them,  or  ex- 
press any  dissent  from,  or  diiapprobation  of, 
the  said  speeches." 

Gentlemen,  there  is  nothing  like  candour. 
I  at  once  admit  that  Grant  did  not  call  the 
speakers  to  order  or  stop  them  from  speak- 
ing, or  express  any  dissent  from,  or  disap- 
probation of,  what  they  said.  I  fully  admit 
that  allthis  is  well  founded  in  the  facts. 
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But  I  pray  yon  to  be  just — I  do  not  ask  you 
to  be  generous,  I  say  to  you  only  be  jnst — 
and  in  order  to  be  so,  pray  consider  aud 
test  the  circumstances  under  which  Grant, 
as  chairman  of  that  meeting,  was  placed. 
See,  first  of  all,  what  the  feelings  are  with 
which  he  goes  to  the  meeting,  and  what 
are  the  sentiments  which  he  expresses  at 
it.  My  learned  friend  IMr.  Craufurd 
himself  admits  that  GranVs  own  speech 
there  was  not  seditious.  He  may  think, 
and  you  may  think,  and  so  may  I,  that  he 
eacpressed  himself  in  strong,  and  even  in 
inconsiderate  and  intolerant  language; 
but  this  I  venture  to  say,  that  for  a  man 
called  on  to  preside  under  circumstances 
which  the  Chartists  of  Edinburgh  reckoned 
circumstances  of  peculiar  moment  and  of 
no  ordinary  provocation,  over  a  meeting 
of  five  or  si.x  thoasand  persons,  his  expres- 
sions, he  being  himself  a  Chartist,  are 
remarkably  sober,  moderate,  reasonable, 
and  even  constitutional.  I  need  not  go 
over  at  largo  a  Bpeech  which  you  have  al- 
ready heard,  and  which  you  will  probably 
hear  again;  it  is  enough  I  remind  you 
that,  in  explaining  the  object  of  the  meet- 
ing, he  announced  in  the  clearest  terms 
that  they  were  not  there  to  encourage 
resistance  to  lawful  authority,  and  that 
their  determination  then  was,  and  ever 
had  been,  not  to  go  on  the  physical  force 
line.  These  are  the  proved  sentiments  of 
Grant  himself.  Be  just — I  do  not  ask  you 
to  be  generous  ;  but  again,  I  say,  be  just. 

In  further  considering  the  conduct  and 
position  of  Grant  on  the  occasion  of  this 
meeting,  I  would,  like  my  friend  Mr. 
Moncreiff,  for  a  moment  recur  to  another 
and  earlier  meeting,  which  took  place  in 
the  King*B  Park  in  May  1832.  Qentlemen, 
you  may  possibly  remember  the  circum- 
stances under  which  it  was  held.  A  crisis 
had  occurred  in  the  history  of  a  certain 
party  or  faction — an  important  crisis,  no 
doubt,  in  its  own  eyes— yet  not  more  im- 
portant than  was  the  crisis  which,  seen 
through  a  like  medium,  had  occurred 
in  the  history  of  the  party  or  faction 
styling  itself  Chartist,  when  in  July  last 
Lord  John  Bussell  was  thought  to  have 
declared  against  all  further  or  progressive 
reform.  But  no  prosecations  followed  the 
meeting  of  May  1832.  Nay,  there  were 
individuals  present  and  active  at  that 
meeting,  who  are  now  eminent  in  station 
and  dignified  in  authority — persons  re- 
spected and  trusted  by  the  country  at 
large,  and  whose  talents  and  wisdom  now 
grace  and  elevate  the  judicial  bench. 
There  were  also  present  at  that  meeting — 
some  of  them  lending  to  it  the  weight  of 
their  eloquence,  others  merely  adding  the 
weight  of  their  presence — persons  who, 
as  public  prosecutors,  are  now  the  zeal  on s 
asserters  of  the  interests  of  the  Sovereign^ 


and  the  watchful  guardians  of  public 
tranquillity  and  order.  Yet,  at  that  meet- 
ing,  things  were  said  and  done,  or  were 
permitted  to  be  said  and  done,  which  well 
deserve  to  lie  remembered  now ;  things  of 
which  it  may  be  safely  said  that,  had  the 
honourable  baronet  who  presided  been 
then  tested  as  John  Grant,  journeyman 
printer,  is  tested  now,  they  would  have 
laid  a  broader  bottom  for  a  prosecution  on 
a  charge  of  sedition,  than  all  that  has  been 
said  on  Bruntsfield  Links  or  theCalton  Hill 
by  all  the  Chartists  of  Edinburgh.  What 
think  you,  for  example,  of  the  numberless 
banners,  with  their  dreadfully  significant 
mottoes,  of  the  corporation  of  the  bakers, 
with  its  black  flag,  draped  with  crape 
having  for  device  a  skull  and  cross  bones, 
and  bearing  the  ominous  motto,  "  Death 
or  Liberty  P  What  think  you  of  the 
twin  banners  of  two  other  fraternities, 
showing  the  same  grisly  emblems,  and 
the  yet  more  ominons  words,  "  This  before 
we  yield  '*  P  What  shall  we  say  of  such 
insignia  as  these,  *'  We  shall  have  Re- 
form, or  pay  no  Taxes,"  "  The  Bights  of 
the  People,  or  a  Refusal  of  the  Supplies  "  ? 
What  shall  we  say  of  all  those  things,  and 
many  more,  passing  before  the  eyes  of  the 
honourable  and  right  honourable  gentle- 
men who  crowded  the  hustings,  not  one  of 
whom — I  speak  the  language  of  this  in- 
dictment— called,  or  attempted  to  call, 
the  bearers  of  those  banners  to  order,  and 
not  one  of  whom  stopped,  or  attempted  to 
stop,  the  excited  speakers,  or  even  to  ex- 
press dissent  from,  or  disapprobation  of, 
the  most  extreme  sentiments  uttered  by 
the  most  honest  or  least  wise  of  their 
number  P  What  shall  we  think  of  all  this, 
and  what  is  the  lesson  we  ought  to  draw  P 
Merely  this  :  that,  on  a  wise  consideration 
on  the  part  of  the  authorities  of  that  day« 
allowances  were  made  for  men  who  spoke 
under  the  influence  of  strong  emotions, 
and  who,  meaning  no  harm  to  the  consti- 
tution and  laws  under  which  they  then 
lived,  conceived  themselves  entitled  to 
express  strongly  what  they  felt  wamuited 
in  strongly  feeling. 

IHamilton's  case  diflisrs  unfavourably 
from  Grant's  in  some  ways  as  to  the 
charge  of  sedition ;  but  it  is  only  phown 
that  at  Brantsfleld  Links  and  on  Calton 
Hill  he  made  use  of  certain  extremely 
rash  and  foolish  words,  which  he  does  not 
now  dream  of  justifying.  As  to  the  meet- 
ing at  Calton  Hill  there  is  no  evidence 
but  that  of  policemen,  who  did  not  take 
notes  at  the  time,  and  arc  proved  to  have 
confused  what  was  said  in  their  reports 
afterwards.] 

But,  apart  from  all  mere  criticism  upon 
the  sort  of  evidence  thus  relied  on,  there 
remains,  behind  the  fact  of  certain  language 
having  been  used,  the  all- important  in- 
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_nirj,  with  what  inteniian  was  it  spoken  ? 
[language  in  itself,  as  a  matter  of  mere 
woros,  is  a  thing  indifferent ;  everything 
depends  on  the  spirit  and  the  purpose 
with  and  for  which  it  bas  been  employed. 
Single  sentences,  therefore,  still  less 
isolated  words  and  phrases,  ought  not  to 
he  singled  ont,  and  used  to  determine  the 
Character  of  an  entire  speech.  Take 
HamiHon'a  oration,  therefore,  as  a  whole. 
It  may  be  that  the  pannel,  obviously  an 
extremely  excitable  and  not  over-wise 
person,  may  in  a  sort  of  convulsion  have 
exclaimed  at  the  close  of  his  harangue, 
**  for  God's  sake  get  arms  !  set  guns  and 
bayonets  !  "  Bat,  if  the  whole  scope  and 
strain  of  what  he  had  previously  said  is 
free  from  any  the  least  taint  of  seditious 
violence,  I  ask  you  to  combine  mercy 
with  justice  by  admitting  the  charitable 
and  not  nnfair  inference  that  such  words 
were  the  offspring  of  sudden  heat  and  of 
the  moment,  rather  than  of  cool  premedi- 
tation and  formed  design — that  thev  were 
the  foolish  and  not  malignant  words  of  a 
very  young  man,  who  could  not  at  that 
moment,  and  under  the  impulse  of  the 
moment,  command  his  tongue,  any  more 
than  now,  and  on  delil)eration,  be  can 
command  his  regret  at  the  folly  into  which 
he  thus  suffered  himself  to  be  hurried. 

Gentlemen,  I  now  conclude ;  and  yet  I 
cannot  sit  down  without  communicatiuff 
to  jou  at  least  a  portion  of  what  I  myself 
believe  and  feel  m  regard  to  the  men  at 
the  bar.  It  has  been  said  by  one  who 
has  himself  both  thought  and  acted  much, 
who  is  at  once  a  practised  statesman  and 
a  philosophic  thinKer — it  has  been  said  by 
Lamcurtine  that  "  nothing  is  so  fatal  to  a 
prejudice  as  to  come  to  know  the  object 
against  which  it  has  been  entertained." 
It  has  here  been  so  with  me.  Lately,  and  as 
matter  of  mere  professional  duty,  I  have 
seen  a  good  deal  of  the  men  in  whose 
behalf  I  now  address  you;  and  were  it 
allowable  so  to  communicate  with  you,  I 
would  tell  you  how  impressed  I  have  been 
with  the  conviction  that  to  be  charged 
with  crime  is  not  necessarily  to  be  un- 
worthy of  regard.  I  would  tell  you  how, 
under  a  plain  and  rude,  and  it  may  be 
repulsive  exterior,  there  lies  much  that  is 
estimable,  and  tender,  and  good.  Bat  I 
forbear.  I  am  conscious  that  it  is  not  for 
me  to  attempt  thus  to  transfer  to  your 
minds  the  sentiments  which  warm  and 
animate  ray  own.  This,  however,  I  may 
say.  I  congratulate  you  on  the  circum- 
stances, in  reference  to  the  state  of  public 
affairs,  under  which  you  are  called  upon 
to  deliberate  upon  your  verdict.  On 
every  account  it  is  matter  of  congratula- 
tion that,  whatever  may  have  been  the 
unknown  designs  of  these  men  and  their 
a^ociates,  no  collision,  such  as  has  been 


witnessed  in  other  portions  of  the  king- 
dom, has  occurred  in  this  country.  JSTo 
life  has  been  lost ;  no  blood  has  been  shed ; 
scarcely  even  has  there  been  a  breach  of 
the  public  peace — none,  certainly,  which 
the  means  ordinarily  used  for  its  protec- 
tion have  not  been  able  at  once  to  put 
down.  Elsewhere,  where  such  examples 
were  required,  the  majesty  of  the  law, 
the  peace  of  society,  and  the  cause  of 
social  order  have  been  amply  vindicated. 
But  what  in  other  places  was  necessary  is 
not  needed  here.  I  implore  you,  there- 
fore, to  pause  before  you  return  an  adverse 
verdict,  lest,  by  creating  the  belief  that 
unnecessary  punishment  has  been  in- 
flicted, it  should  become  the  means  of 
elevating  into  the  rank  of  political  martyrs 
those  whom  you  merely  designed  to  brand 
as  political  felons. 

The  Lord  Justtce-Clbbk,  in  proceeding 
to  charge(a)  the  jury,  said :  There  are 
three  remarks  which  in  the  outset  I  feel 
bound  to  make.  It  has  been  urged  by 
the  Crown,  and  not  the  less  strongly  from 
the  intention  having  been  disclaimed, 
that  it  is  of  great  importance  from  the 
character  of  the  times  to  put  down  the 
doctrine  that,  under  any  circumstances, 
any  body  of  men,  for  the  attainment 
of  any  political  object,  are  entitled  to 
use  violence.  Whatever  rnay  be  the 
importance  at  any  particular  juncture 
of  repressing  such  a  doctrine,  it  must 
be  remembered  that  such  a  considera- 
tion cannot  weigh  in  determining  as 
to  the  guilt  or  innocence  of  the  panncls. 
Though  the  consequence  of  a  Tordict  of 
not  guilty  might  be  fearful,  from  a  misap- 
prehension of  the  grounds  on  which  that 
verdict  proceeded,  yet  if  you  cannot,  from 
the  eviaence  laid  before  you,  find  the 
pannels  guilty,  you  are  bound  to  declare 
them  innocent.  The  second  remark  ap- 
plies to  an  argument  yet  more  illegiti- 
mate, and  very  mischievous,  which  was 
pressed  on  the  part  of  the  pannels,  that 
you  should  hesitate  to  deliver  a  verdict  of 
guilty,  although  such  might  be  your  con- 
viction on  your  oaths,  from  the  notion  . 
that  such  a  verdict  would  create  discon- 
tent in  some  portion  of  the  community, 
or,  that  it  might  have  the  effect  of  elevat- 
ing the  accused  into  the  importance  of 
political  martyrs.  If  the  crimes  should 
be  proved  to  your  satisfaction,  you  will  be 
violating  jour  oaths  if  you  fail  to  give  a 
conscientious  verdict,  because  you  antici- 
pate inexpedient  results.    The  jury  must. 


(a)  It  is  stated  in  the  printed  report  that  no 
complete  and  accurate  report  of  the  charge  had 
been  preserved.  The  above  is  taken  from  the 
report  in  J.  Shaw,  Justiciary  Keports,  p.  67. 
Lord  Cockburn  states  that  the  Lord  Justice- 
Clerk  declined  to  revise  the  full  report. 
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from  tho  facts  laid  before  them,  say 
whether  the  pannels  nre  giiilty.  And  I  may 
add  that  I  never  knew  a  verdict  returned 
after  conscientions  deliberation  that  did 
not  carry  its  due  weight.  Neither  have 
I  found,  when  the  prosecution  is  just, 
that  a  verdict  of  gailty  was  attended  with 
the  results  pointed  to  by  one  of  the  coun- 
sel. It  was  urged  upon  you  that  great 
allowance  was  to  be  made  for  the  feelings 
of  men  who,  unable  to  raise  themselves 
above  the  burdens  and  privations  of  daily 
toil,  could  not  submit  to  the  sight  of 
greater  means  being  in  the  possession  ofthe 
upper  classes,  whom  they  might  think  not 
more  worthy  than  themselves,  and  that 
great  indulgence  on  that  score  was  to  be 
made  for  any  violence  of  language  which 
may  be  proved  against  the  panneU.  Now, 
while  I  quite  concur  in  the  feeling  that 
great  latitude  may  be  taken  in  the  free 
discussion  of  public  events  and  of  political 
changes,  yet  I  know  no  more  mischievous 
doctrine  than  to  claim  toleration  for  vio- 
lence as  to  the  differences  in  the  social 
conditions  of  mankind.  Such  violence  is, 
in  truth,  the  outbreak  of  the  evil  heart  of 
man,  rebelling  against  the  decrees  of 
Providence  as  to  the  lot  and  situation  in 
life,  which  lead  him,  instead  of  bearing 
such  dispensations  with  Christian  resigna- 
tion, to  attempt  to  involve  all  society  in 
confusion  and  misery,  in  the  vain  hope 
that  he  may  benefit  by  the  spoil  of  others, 
whom,  from  such  selfish  feelings,  he  is 
ready  to  plunge  into  distress.  This  is  the 
plain  truth  as  to  all  sach  topics  as  I  was 
sorry  to  hear  descanted  upon  by  one  of  the 
counsel.  But  really  such  declamation 
was  quite  beside  the  present  case.  We 
have  fortunately  no  evidence  that  the 
pannel,  for  whom  such  mischievous  views 
were  urged,  had  been  actuated  by  any 
such  dangerous  and  wicked  and  unchris- 
tian feelings.  All  that  is  alleged  against 
him,  or  can  be  collected  from  the  case  as 
insisted  on  by  the  Crown,  is  simpl;^  sedi- 
tious language  and  proceedings,  in  the 
course  of  advocating  and  attempting  ordi- 
nary seditious  objects,  tending  to  create 
insurrection.  I  am  one  very  ready  to 
make  the  utmost  allowance  for  the 
language  used  by  men  at  political  meet- 
ings, who  know  very  little,  from  their 
previous  pursuits,  of  the  import  of  what 
they  are  uttering,  and  have  no  definite 
objects  in  view.  But,  while  great  free- 
dom may  be  claimed  in  such  a  case,  that 
is  a  very  different  thing  indeed  from  the 
attempt  to  justify,  or  palliate,  or  excuse 
violence  of  language  and  incendiary  de* 
olamation,  because,  forsooth,  those  who, 
by  the  decrees  of  Providence,  must  labour 
for  their  bread,  cannot  submit  to  the  in- 
equalities of  human  society,  and  cannot 
refrain  from  incitements  to  general  con- 


fusion, in  the  hope  of  bettering  their  own 
condition.  The  latter  feeling  is.  I  again 
say,  the  rebellion  of  the  evil  heart  of  man 
against  the  dispensations  of  Providence, 
and  is  the  very  wickedness  which  the 
spirit  of  evil  excites  as  the  most  prolific 
source  of  fearful  crime.  Fortunately  we 
have  no  such  case  here.  Nor  can  I  be- 
lieve that  the  case  of  the  pannel,  if  he  is 
found  by  you  to  be  guilty,  will  be  viewed 
by  his  own  class  (for  I  have  a  better 
opinion  of  their  religious  and  moral  feel- 
ings) as  an  instance  of  a  man  unjustly 
punished  for  trying  to  better  his  own  con- 
dition and  that  of  his  associates.  The 
lower  orders  in  this  country  know  well 
that  anarchy  and  general  confusion  and 
disorder  would  only  add  to  their  priva- 
tions. I  have  adverted  to  these  topics 
because  I  think  they  ought  to  be  banished 
altogether  from  courts  of  justice. 

The  third  remark  I  have  to  make  is, 
that  in  judging  of  such  offences  as  these, 
while  it  is  un  the  onis  hand  true  that  the 
extravagance,  the  folly,  and  the  absurdity 
of  the  language  used,  may  be  of  great  im- 
portance in  enabling  you  to  come  to  the 
conclusion  whether  the  speeches  were 
used  with  such  a  deliberate  purpose,  a 
seditious  purpose,  as  is  Imputed  m  tho 
indictment ;  yet,  on  the  other  hand,  it  is 
dangerous  to  hold  that  because  they  are 
silly,  they  may  not  also  be  mischievous. 
It  would  be  hazardous,  if  you  should  think 
the  panel  guilty  of  forming  tho  National 
Q-uard,  yet  because  you  think  the  project 
extravagant,  that  therefore  it  is  to  be 
treated  only  as  folly,  and  a  verdict  of 
acquittal  returned  on  that  ground.  Such 
a  course  is  not  reconcilable  with  law,  or 
with  the  experience  of  man  as  to  the 
results  which  may  follow  from  many  ex- 
travagant and  verv  silly  proceedings. 

IThe  learned  judge  proceeded  to  observe 
that,  whatever  difficulties  might  have  been 
expected  to  arise  in  point  of  law,  he  was 
happy  to  say  that  none  really  existed  in 
the  case  before  the  Court.  The  whole 
question  was,  were  the  charges  made 
against  the  pannels  proved  P  If  they  were, 
there  could  be  no  doubt  they  amounted  to 
the  crimes  of  conspiracy  and  sedition,  siib- 
jecb  to  the  determination  of  the  Court 
upon  the  construction  of  the  charge  of 
couspiracy,  as  to  whether  it  was  in  fact 
anything  else  than  sedition.  He  then 
referred  in  detail  to  the  evidence.] 

The  jury,  after  deliberating  for  half-an- 
hour,  returned  the  following  verdict : — 

The  jury  unanimously  find  the  charge 
of  conspiracy  against  the  throe  pannels,  as 
libelled,  not  proven. 

The  jury  also  unanimously  find  John 
Grant  not  guilty  of  sedition,  as  libell€»d. 

The  jurjr  further  unanimously  find 
Uohert  HamiUon  guilty  of  using  language 
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calculated  to  excite  popular  disafiection 
and  resistance  to  lawful  authoritj. 

And,  by  a  majority  of  one,  find  Henry 
Baaiken  guilty  of  similar  langaage. 

Lord  Justice- Clerk  :  Gentlemen,  be 
good  enough  to  observe,  in  regard  to 
that  part  of  the  verdict  which  contains 
the  specialty  finding  Hamilton  and  Banken 
guilty  of  using  l^guage  calculated  to 
excite  popular  dlb-aifection  and  resistance 
to  lawful  authorit;^,  that  this  is  the  de- 
scription of  sedition  libelled.  Now,  to 
make  your  verdict  correct,  you  should 
determine  whether  they  are  guilty,  or  not 
guilty,  of  sedition,  to  any  extent  jou 
please.  You  may  say,  for  example,  that 
they  are  guilty  of  sedition,  in  so  far  as 
they  used  language  calculated  to  excite 
popular  disaffection  and  resistance  to  law- 
ful authority. 

The  Ohaneellor  of  the  Jury:  That  is 
what  we  mean,  my  lord. 

Lord  Justics-Clerk  :  In  using  the  word 
"  calculated,"  do  you  mean  to  leave  out 
the  word  **  intended,"  or  does  your  ver- 
dict mean  to  embrace  both  P 

The  Chancellor :  We  meant  purposely  to 
leave  out  the  word  **  intended." 

The  verdict  was  then  recorded  as  follows : 

"The  juiy  unanimously  find  the  chaige  of 
conspiracy  Not  Proven ;  unanimously  find  the 
paonel  John  Grant  Not  Guilty  of  sedition ; 
unanimously  find  the  paonel  Robert  Hamilton 
gniltjr  of  sedition,  in  to  far  as  that  he  used  lan- 
gaage calculated  to  excite  popular  disaffection 
and  resistance  to  lawful  authority;  and,  by  a 
majority  of  one,  find  the  pannel  Henry  Kanken 
also  gmlty  of  sedition,  in  so  far  as  that  he  used 
Janguaee  calculated  to  excite  popular  disaffection 
and  resistance  to  lawful  authority." 

Logan  objected  that  this  verdict,  as 
returned,  was  insufiScient  to  support  a 
sentence.  In  respect  of  which  objection, 
the  Court  continued  the  diet  until  the 
18th  of  November. 

November  18th,  1848. 
Present :    The     Lord     Justice- Clerk, 
Lords  Mackenzie,  Moncreifp,    Medwtk, 
CocKBVRK,  and  Wood. 

The  pannel s,  Eanhen  and  Hamilton, 
having  oeen  placed  at  the  Bar,  the  Lord* 
Advocate  moved  for  sentence  against  them 
in  the  usual  form. 

Logan  objected  that  the  verdict  was  in- 
snflBcient  to  support  a  sentence,  (a)  In 
page  6  of  the  indictment  there  was  an 
allegation   of  intention  which  overrode 

(a)  Lord  Cockbum  gives  the  following 
account  of  the  argument  (Trials  for  Sedition, 
vol.  2,  p.  889):  — 

The  argument  in  support  of  the  objection 
came,  in  substance,  to  this: — ^That  the  verdict 
was  uncertain,  or  was  deftotive  as  a  ground  for 
pUDishment ;  that  every  Scotch  indictment,  with- 


the  whole  charge.  The  verdict  was 
defective  in  respect  thac  the  terms  used 
by  the  jury  did  not  amount  to  sedition, 
and  were  defective  in  an  essential  Quality 
of  the  crime.  Intention  was  undoubtedly 
necesHary  to  constitute  sedition.  It  was 
also  necessary  to  charge  it  in  the  in- 
dictment; and  when  the  jury  negatived 
intention,  the  verdict  was  not  for  the  pro- 
secutor, but  for  the  pannel.  It  was  clear 
that  m^cduB  animus  was  of  the  essence  of 
sedition,  and  in  ptactice  had  always 
been  so  considered.  If  the  pannels  were 
tried  for  using  reckless  language,  that 
was  no  crime  per  ee ;  if  the  indict- 
ment had  libelled  calculated,  but  not  in- 
tended, that  would  not  have  amounted  to 
sedition.  Here  the  verdict  negatived  the 
terms  of  the  indictment.  Hums,  vol.  1, 
p.  644,  says — 

''  Intention  is  necessary  to  constitute  the  crime 
of  sedition.  The  offence  reaches  all  the  prac- 
tices, &c.,  which  are  suited  and  intended  to 
disturb  the  tranquillity  of  the  State." 


out  any  one  exception,  has  set  forth  either 
general  wickedness  and  feloniousness  of  mind 
as  the  foundation  of  the  charge,  or  some  par- 
ticular evil  intention ;  that  the  present  indict- 
ment charges  both,  for  it  first  asserts  that  all 
the  acts  were  done  "  wickedly  and  feloniously," 
and  then  specifies  the  particular  sort  of  wicked- 
ness to  have  consisted  in  a  design  to  produce 
the  very  mischief  for  which  the  seditious  acts 
are  said  to  have  been  both  "  intended  and  calcu- 
lated " ;  that  evil  intention  was  thus  made  an 
essential  part  of  the  crime ;  or  if  this  be  sup* 
posed  to  limit  the  prosecutor  too  strictly,  the 
indictment  made  it  indispensable  that  he  should 
at  least  establish  some  sort  of  wickedness  or 
feloniousness,  especially  as  there  can  be  no 
crime  without  some  guilt  in  the  mind  of  the 
criminal ;  that,  nevei-theless,  the  verdict,  especi- 
ally when  combined  with  the  explanation  which 
must  be  taken  as  a  i)art  of  it,  did  not  merely 
not  convict  of  any  criminality  of  mind,  but  vir- 
tually acquitted  of  it;  for  it  did  not  find  the 
prisoners  guilty,  nor  guilty  as  libt-lled,  nor  gnilty 
of  sedition  simply,  but  only  "  guilty  of  sedition 
in  so  fiir  as  that  he  used  language  calculated  to  . 
excite  popular  disaffection,"  &c. ;  that  from  this 
finding  all  evil  intention  was  confessedly  ex- 
cluded, and  no  other  kind  or  degree  of  guiltiness 
was  found ;  that  thus  the  recorded  verdict,  ad- 
justed after  the  Court  had  interfered  to  get  it 
set  right,  remains  exactly  as  it  stood  when 
originally  given  in  by  the  jury, — "Guilty  of 
asing  language  calculated,"  &c. ;  that  the  sedi- 
tion of  which  the  prisoners  were  thus  found 
guilty  was  described  and  limited  in  the  verdict, 
as  consisting  of  the  bare  fact  of  the  use  of 
language  of  a  mischievous  tendency,  abstracted 
from  all  mental  guilt, — as  it  might  have  been 
used  by  a  lunatic,  and  was  actually  need  by  the 
Clerk  of  the  Court  when  he  read  the  indict- 
ment ;  that  we  must  not  be  misled  by  the  de- 
tached words  gnilty  of  sedition,  but  must  take 
these  words  with  their  limitation,  and  this  limi- 
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LoBD  Jtjstice-Clekk  :  What  I  want  to 
knowis,  what  Mr.  Hume  means  by  *  *  suited  "P 

Ijogan:  He  means  fitted.  Suited  and 
calculated  mean  the  same.  In  23  St.  Tr,, 
where  the  Scotch  Trials  of  1794  are  re- 
ported, there  are  several  indictments  show- 
ing the  necessity  of  libelling  intention. 

liOiU)  Justice-Clebk  :  There  are  at  least 
a  dosen  other  indictments  in  that  volume. 

Logan :  Yes,  bnt  they  all  more  or  less  ex- 
plicitly set  forth  the  necessity  of  intention. 

LoBD  Justxce-Clebk  :  Not  as  I  read 
them.  You  n eed  not  refer  to  those  contain  • 
ing  charges  of  convention  and  conspiracy; 
I  allude  to  those  confined  to  sedition. 

Logan :  It  is  clear,  on  the  authority  of 
Hwne,  that  maltu  cunimus  is  of  the  essence 
of  sedition.  In  indictments  extiCnding 
over  twenty  years,  wicked  intention  was 
always  charged  in  as  many  words,  or 
necessarily  implied  by  the  way  in  which 
facts  were  set  foi  th. 

In  analogous  cases,  where  the  verdict 
negatives  the  essence  of  the  crimen  it  is 
not  a  verdict  on  which  sentence  could 
follow,  as  in  theft,  where  the  antwti« 
fwrandi  is  negatived.    In  many  old  cabes 

tatioti  maken  it  no  sedition  in  law ;  that,  unless 
by  holding  criminality  of  mind  to  be  immaterial, 
no  effect,  if  the  verdict  be  sustained,  is  given 
either  to  the  positive  acquittal  from  all  evH 
intention,  or  to  the  virtual  acquittal  from  all 
other  wickedness ;  and  that,  on  the  whole,  the 
case  is  neariy  the  same  with  that  of  the  Dean 
of  St.  Asaph, in  ivhich  a  verdict  of  "publishing 
only  "  was  determined  to  be  defective  (21  St. 
Tr.,  pp.  960,  1044). 

The  answer  to  this  was,  in  substance,  that 
though  an  intention  to  effect  the  particular 
mischief  for  which  the  words  were  calculated  be 
the  usual  state  of  the  fuct^  }et  there  was  no 
legal  necessity  for  always  establishing  this 
exact  design  in  all  cases  of  sedition ;  that  any 
malu9  anhnus,  including  under  this  a  criminal 
disregard  of  consequences,  is  sufficient ;  that 
some  main*  animut  is  necessary,  not  in  virtue 
of  the  usage  of  indictments,  in  which  the  impu- 
tation of  evil  intention  has  not  been  uBuaK  and 
in  which  the  phrases  "  wickedly  and  feloni- 
ously ''  are  mere  mords  of  style  ;  but  in  virtue 
of  the  legal  principle  which  makes  some  ffuilti- 
ne«s  of  mind,  positive  or  negative,  essential  in 
the  composition  of  any  crime ;  that  though  the 
jury  had  negatived  the  oil  intention  libelled, 
that  had  not  negatived  all  maiva  animus,  for 
they  had  convicted  the  prisoners  of  sedition ; 
that  the  words  "in  so  far,"  &c.,  were  not  a 
limitation  of  the  nature,  but  only  an  explana- 
tion of  the  extent  of  the  guilt;  and  that  the 
plain  meaning,  and  the  only  correct  consiruc- 
tion  was  that,  in  so  far  as  ilie  prisoners  had 
used  language  calculated  to  excite  popular  dis- 
affection and  resistance  to  lawful  authority,  they 
had  incurred  all  the  guilt,  whatever  it  may  be, 
that  is  essential  to  the  commission  of  sedition. 

This  answer  was  satisfactory  to  the  whole 
Court  except  to  myself. 


the  pannels  were  found  Ruilty  of  carrying 
away,  but  no  sentence  followed.(a)  Again, 
in  fire-raising,  it  was  held  to  be  no  verdict 
unless,  bv  necessary  implication,  it  ap- 
peared that  the  fire  was  applied  with 
felonious  purpose, 

LoBD  Justice-Clerk  :  That  crime  bears 
the  wilful  nature  in  the  major. 

Logan :  Here  the  major  seta  forth  that 
wordis  were  uned  calculated  and  intended 
to  produce  a  certain  effect  (the  iury  have 
found  they  were  not  intended).  Take 
deforcement,  and  suppose  the  crime  being 
set  forth  by  nomen  juris  only,  the  jury 
find  guilty  of  deforcement,  but  not  proven, 
that  the  party  on  whom  it  was  committed 
was  an  officer  of  the  law. 

LoBD  Justicb-Clebk  :  There  is  no  analogy. 

Logan:  In  hamesucken,  suppose*  it 
found  that  the  party  did  not  enter  the 
house  with  the  purpose  of  committing  the 
assault.  The  case  of  Stein  {Hume,  vol.  2, 
p.  459)  is  directly  in  point.  The  major 
sets  forth  sedition,  and  the  prosecutor  is 
bound  to  set  forth  in  the  minor  facts  rele- 
vant in  law  as  amounting  to  that  crime, 
having  thought  it  necessary,  not  only  to 
set  forth  that  the  words  charged  were 
seditiously  spoken,  but  libelled  and  under- 
taken also  10  prove  the  intention  with 
which  they  were  used.  Had  the  indict- 
ment not  contained  this,  there  would 
have  been  an  objection  to  its  relevancy, 
as  may  be  seen  from  the  cases  and  the 
analogy  quoted.  The  words  "guilty  of 
sedition"  are  not  in  the  original  ver- 
dict, and  the  second  part  of  it  was  clearly 
intended  to  negative  the  allegation  that  the 
words  were  used  with  the  intention  libelled. 
It  is  not  a  good  answer  that  the  jury  have 
returned  a  verdict  on  which  a  presump- 
tion of  guilt  may  follow.  The  Court  are 
bound  to  deal  with  the  verdict,  and,  as  it 
stands  in  connection  with  the  charge,  if  it 
does  not  amount  to  the  offence  charged, 
it  is  irrelevant. (5) 

Moncreiff;  Theprimary  question  is,  what 
did  the  jury  sigmfy  P  Hume,  vol.  2.  p.  467. 
By  purposely  omitting  the  word  intended, 
they  must  have  meant  that  the  language 
was  not  intended  to  produce  the  result.  In- 
tention is  of  the  essence  of  ihe  crime.  It 
may  not  be  necessary  to  libel  it,  or  to  find 
it  in  terms  in  the  verdict,  as  it  may  be  de- 
duced. But  here  it  is  negatived.  If  the 
pannels  were  tried  for  using  reckless  lan- 
guage, there  is  no  crime  per  ee;  if  the 
indictment  had  libelled  calculated,  bnt  not 
intended,  that  would  not  have  amounted 
to  sedition.  Here  the  verdict  negatives 
the  terms  of  the  indictment. 

Graufurdy  on  behalf  of  the  prosecution : 
In  the  major  the  charge  is  simply  aedi- 


(a)  Hume,  vol.  1,  78. 
(6)  Hume,  vol.  S,  448. 
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tion,  which  requires  no  explanation  either 
in  the  indictment  or  the  yerdict.  The 
charge  is,  not  that  words  were  nsed, 
calcnlated  and  intended  to  produce  a 
certain  effect,  but  that  they  openly  and 
seditiously  used  words.  That  charge  im- 
plies a  criminal  intention,  and  woald  be 
good  if  the  word  intended  were  altogether 
omitted  from  the  indictment.  A  charge 
in  this  form  excludes  an  innocent  and  nn- 
inientional  use  of  the  words.  Lord  Mans- 
fiM,  as  quoted  by  8iaThie,{a)  says,  that 
where  the  act  is  in  itself  unlaw lul,  the 
proof  of  jastification  lies  upon  the  de- 
fender^ and  failure  in  law  implies  a 
oriniinal  intent.  The  law  infers  evil  in- 
tention from  the  use  of  unlawful  words. 
'Where  the  words  are  unlawful,  unless 
want  of  intention  be  clearly  and  positively 
found,  the  verdict  is  a  conviction.  The 
cases  occarring  at  the  end  of  last  century 
and  beginning  of  this  were  of  two  classes. 
Where  the  prisoners,  though  not  actually 
accused  of  conspiracy,  were  yet  connected 
with  a  convention,  the  intention  to  con- 
spire was  necessarily  set  forth;  where 
there  was  no  conspiracy  the  word  in- 
tended is  not  introduced.  But  the  case 
of  WJjQ/ren  and  BoAr&W)  is  still  more 
explicit;  in  particular,  the  opinion  of  the 
Justiee'Clerk.  Every  crime  m  which  will 
is  involved  implies  such  an  amount  of 
intention  as  to  make  it  criminal. 

The  jury  did  not  discharge  from  the 
offence  the  general  intention  involved  in 
sedition,  but  purposely  remained  silent 
as  to  such  implied  intention,  in  so  far  as 
it  is  legally  involved  in  the  crime,  They, 
in  general  terms,  found  guilty  of  sedition, 
and  that  finding  mast  have  its  legal  effect. 

Lord-Advocate:  The  point  to  be  made 
out  on  the  other  side  is,  that  it  was  neces- 
sary for  the  prosecutor  to  libel  intention 
as  distinct  from  calculation.  The  jury 
find  guilty  of  sedition,  and  then  pro- 
ceed to  say,  in  so  far  as  that  he  used  words 
calculated  to  produce  sedition ;  they  ab- 
stain from  saying  anything  on  inten- 
tion. Had  they  refused  to  specify  in- 
tention where  it  was  necessary  to  state  it 
specifically,  it  would  have  been  a  different 
matter.  That  is  not  the  case  here.  They 
have  found  all  the  criminal  intent  neces- 
saiy  for  ihem  to  find  when  they  found 
ffuilty  of  sedition ;  and  if  they  have  not 
lound  with  respect  to  the  specific  intention, 
neither  have  they  negatived  the  intention. 

Monereiff,  in  reply :  It  is  important  to 
be  cautious,  lest  persons  not  convicted  by 
the  jury  should  be  punished.  The  verdict 
must  be  clear,  and  the  prisoners  have  the 
benefit  of  any  doubt.  It  is  not  enough 
for  the  prosecutor  to  put  down  words  and 

(a)  ?  Storkie  on  Libel,  831. 

(b)  33St.Tr.  128. 


simply  charge  them  as  seditious.  In 
whatever  way  the  intent  is  libelled,  it 
must  be  done  either  inferentially  or 
direotly.  Intention  is  not  only  of  the 
essence  of  the  crime,  but  a  fact  to  be 
proved — not  a  separate  intent  apart  from 
the  words;  but  it  is  as  necessary  to 
prove  the  intent  as  the  words.  If  the  pro- 
secutor undertakes  to  prove  that  the 
words  were  calculated  and  intended  to 
produce  a  particular  result,  and  then  sa^^s 
one  means  the  other,  he  contradicts  his 
indictment.  Two  things  are  to  be  proved  ; 
both  the  fitness  and  the  intention.  Whe- 
ther intent  is  to  be  inferred  from  words, 
or  from  facts,  it  must  b6  proved.  Bex  v. 
BiMrdett{a);  M*Laren  and  Baird'*  case 
supports  this  proposition.  Wickedly  and 
feloniously  was  there  set  forth,  which  im- 
plied intent.  The  question  comes  to  be, 
have  they  proved  intent.  The  verdict  will 
not  imply  it ;  but  were  the  jury  satisfied  of 
the  intention  P  The  pannels  are  entitled  to 
assume,  that  when  the  jury  refused  to  find 
intention,  they  found  intention  not  proved. 
The  verdict  is  not  to  be  construed  so  as  to 
leave  the  jury  to  find  on  matters  of  law. 
If  they  find  guilty  of  sedition,  coupled 
with  an  explanation  showing  that  they 
did  not  find  what  in  law  was  sedition,  the 
verdict  is  a  verdict  of  acquittal.  The 
question  is,  what  did  the  jury  mean  by 
sedition  P  They  have  explained  guilty  of 
sedition,  if  speaking  those  words  is  sedi- 
tion, but  not  otherwise.  The  jury  were 
not  satisfied  of  the  criminal  intent ;  they 
have  negatived  it  by  implication,  and 
there  is  nothing  to  show  that  if  they  had 
been  sent  back  they  would  not  have  ac- 
quitted. The  jurymen  may  have  been 
satisfied  that  the  words  were  spoken  with- 
out the  intention  libelled,  and  may  have 
meant  to  say  so  ;  and,  if  so,  the  pannels 
are  not  guilty  of  sedition. 

The  Court  being  divided  in  opinion, 
adjourned  the  diet  until  the  25th  of  No- 
vember. 

November  25th,  1848. 

Present:  The  Lokd  Justice-Clebk,  Lords 
Mackenzie,  Moncbeitf,  Medwyn,  Coc|^- 
BURN,  and  Wood. 

Their  lordships  then  delivered  the  fol- 
lowing opinions : — 

LoBD  Justice-Clebk  :  In  every  view  which 
has  been  presented  against  this  verdict, 
there  ai'e,  in  my  opinion,  either  unwar- 
ranted assumptions  in  point  of  fact,  or 
verv  grave  misconceptionB  in  point  of  law. 

The  jury  stated,  in  answer  to  a  question 
from  myself,  that  they  purposely  left  out 
the  word  **  intended  "  in  reference  to  the 
averment  at  the  close  of  the  indictment 
descriptive  of  the  character  of  the  language 
used  by  the  pannels.   This,  therefore,  waa 

(a)  1  St.  Tr.  N.S.  1 ;  4  B.  &  Aid.  95. 
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innocently,  but  seditiouBly,  looking  to  the 
place,  the  occasion,  the  nambers  present. 
the  circumstances  of  the  time,  the  wilful 
recklessness  of  all  consequences,  the  vio- 
lation of  his  duty  of  allegiance,  and  the 
general  purpose  of  mischiefwhichthe  aver- 
ment of  "  seditiously  speaking  '*  imports. 

If  the  language  is  not  in  itself  calcu- 
lated to  produce  any  impression  tending 
to  evil  results  on  the  minds  of  the  audi- 
tors—if the  language  is  indifferent,  or 
bears  a  meaning  apparently  foreign  to  a 
seditious  meaning,  but  was  intended  to 
import  something  different,  and  to  be  so 
unaerstood  and  implied,  then  the  par- 
ticular intent  with  which  the  words  were 
actually  in  that  case  spoken,  and  not  their 
tendency,  comes  to  be  the  averment 
which  must  be  made  out ;  e.g.  if  the 
words  were  **  God  save  the  Queen,**  but 
this  were  meant  and  understood  in  some 
cant  language  of  seditious  orators,  to 
meau,  "Let  us  depose  the  Queen! "and 
were  spoken  in  truth  as  an  exhortation  to 
that  effect,  it  would  be  necessary  to  aver 
and  prove  the  special  intent  with  which 
such  words  were  spoken;  for  their  ap- 
parent tendency  would  not  produce  any 
evil  result:  and  hence,  in  addition  to 
averring  that  such  words  were  "sedi- 
tiously spoken,"  tho  actual  and  special 
meaning  or  intent  with  which  these  par- 
ticular words  were  spoken,  must  be 
libelled  and  proved.  80  also,  in  another 
class  of  seaitions,  such  as  was  also 
charged  in  this  indictment — a  conspiracy 
to  eti'ect  a  change  in  the  constitution  by 
force  and  violence,  that  particular  intent 
is,  then,  of  the  essence  of  the  crime,  and 
the  acts,  however  seditious  in  themselves, 
would  not  prove  the  charge,  if  such  was 
not  made  out  to  be  directly  the  deaign 
and  purpose  of  the  conspiracy. 

When,  on  the  other  hand,  the  plain  and 
direct  tendency  of  the  words  or  writing 
is,  in  the  opinion  of  the  jury,  to  produce 
evil  results,  because  so  calculated,  then 
the  particular  intent  in  the  mind  of  the 
speaker  as  to  the  effect  of  these  words, 
provided  he  ppoke  or  published  them,  not 
iunocently,  but,  looking  to  all  the  circam- 
stances,  unlawfully,  comes  to  be  imma- 
terial to  the  offence  of  sedition  and  to  the 
averment  of  guilt  in  the  indictment. 

2.  The  second  remark  I  have  to  make  is, 
that  when  a  verdict  in  Scotland  is  returned, 
finding  pannels  guilty,  it  is  never  of  the 
offence  in  the  abstract  stated  in  the 
major.  It  applies  to  the  facts  in  the 
niinor.  Hence,  a  verdict,  guilty  of  sedi- 
I  tion,  in  so  far  as  he  used  hmguage  calcu- 
,  lated,  &c.,  need  not  repeat,  and  each 
verdicts  never  do  repeat,  in  so  far  as  he 
seditiously  used,  &c.  This  is  quite  a  dear 
and  fixed  point.  In  a  case  of  theft,  if  the 
pannel  stole  only  some  of  the  articloa,  or 


matter  of  deliberation  before  they  settled 
the  tei-ms  of  their  verdict ;  and  the  effect 
of  this  in  their  minds  must  also  have  been 
well  considered,  because,  against  one  of  the 
pannels,  the  verdict  was  only  returned  by 
a  majority  of  one.  Then,  after  this  reso- 
lution, they  proceed,  as  they  ultimately  ex- 
plained their  verdict,  and  stated  what  was 
theirpurpose  throughout,  to  find  the  pannels 

"  guilty  of  sedition,  in  so  far  as  that  they  used 
language  calculated  to  excite  popular  disaffec- 
tion and  re:ii8tance  to  lawful  authority." 

This  is  the  result  arrived  at,  then,  after 
their  delibei^ation  on  the  word  **  intended," 
and. that  such  a  result  should  be  equiva- 
lent to  a  verdict  of  not  guilty,  is  a  con- 
clusion opposed,  in  my  apprehension,  to 
every  sound  legal  principle  and  to  the 
plainest  suggestions  of  common  sense. 
Mad  the  point  not  occurred  on  a  verdict  in 
a  criminal  case,  I  do  not  believe  that  such 
auction  would  have  occurred  to  any  mind. 

Indictments  for  sedition,  as  framed  ac- 
cording to  the  law  and  practice  of  Scot- 
land, generally  set  forth'  in  the  minor, 
that  the  accused — "  wickedly  and  felo- 
niously used,"  or  "seditiously  used"  cer- 
tain language,  which  is  there  described  as 
being  of  a  certain  character,  generally 
said  to  be  "  calculated,**  sometimes,  but 
not  so  often,  **  intended  and  calculated," 
sometimes  *'  tending  " — sometimes  not  so 
described  at  all,  but  left  to  the  construc- 
tion of  the  Court  and  jury,  and  merely 
said  to  be  "  seditious.** 

Now,  two  remarks  arise  on  this  the 
settled  style  of  the  indictments. 

1  That  the  real  and  proper  averment 
in  the  minor,  of  the  guilt  of  the  pannels, 
is  in  the  allegation  that  they  seditiously 
used  the  language  imputed  to  them. 
This  is  truly  the  proper  allegation  of  guilt ; 
the  appropriate  place  for  it;  the  proper 
form  of  it.  The  description  of  the  cnarac- 
terof  the  language  used  is  2k  different  alle- 
gation, not,  in  truth,  necessary  at  all, 
and  going,  not  so  much  to  ihe  general 
guilt,  as  to  a  particular  quality  attached 
to  the  particular  words  in  addition  to 
Aeir  plain  import,  in  so  far  as  it  is  also 
said,  tnat  the  precise  effects  which  they 
are  calculated  to  produce  were  in  the 
actual  intention  of  the  party  in  the  choice 
of  them.  Now,  this  particular  averment 
may  be  established  in  whole  or  in  part, 
when  it  is  set  forth  in  the  indictment. 
But  the  failure  to  prove  part  of  that  par- 
ticular averment — e.g,  the  failure  to  prove 
that  the  words  were  intended  to  produce 
the  exact  effect  which  it  is  proved  they 
are  calculated  to  produce — does  not  neces- 
sarily, either  in  legal  principle,  or  by  the 
style  of  indictments,  or  by  the  reason  of 
the  thing,  negative  the  general  averment, 
that  the  pannel  used .  guch  language,  not 
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did  not  steal  tbem  from  a  lockfast  place 
as  libelled,  or  under  trust,  as  libelled  as 
aggravations,  if  the  jnrj  return  a  verdict 
guilty  of  theft,  in  so  far  as  that  he  took 
the  watch,  leaving  out  money,  or  took 
them  from  an  open  drawer,  or  in  a  way 
which  excludes  the  trost,  it  is  not  neces- 
sary for  them  to  say  further,  in  so  far  as 
that  he  theftnously  took  them.  The 
words  guilty  of  theft,  completely  esta- 
blish the  character  of  the  act  of 
taking.  Just  so,  guilty  of  sedition  es- 
tablishes  the  character  of  the  act  of  using 
the  language,  else  the  party  could  not 
have  been  found  guilty.  This  is  a  point 
so  thoroughly  fixed,  settled,  and  plain, 
that  although  I  alluded  to  it  in  the  course 
of  Mr.  CrwufurcTs  address,  it  was  not  at- 
tempted to  be  contested  by  Mr.  Moncre^ 
in  reply.  It  is  a  point,  however,  extremely 
important  in  the  consideration  of  this  ver- 
dict, and  of  its  application  to  the  indict- 
ment, and  in  my  apprehension  decisive, 
unless  the  whole  averment  in  this  indict- 
ment is  necessary  to  the  crime  of  sedition. 

In  all  such  questions  the  practice  of  the 
Court—- that  is  the  style  and  structure  of 
indictments  in  a  variety  of  cases,  all  of 
which  have  been  under  the  notice  of  the 
Court  and  found  relevant— comes  to  be 
the  law  of  the  Court.  This  proposition 
has  received  the  full  assent  of  the  whole 
Bench  on  many  occasions,  and  especially 
on  one  late  occasion  (Janet  Campbell, 
Nov.  4,  1846),  when  only  one  judge  dis- 
sented from  a  rule  of  law  on  a  very 
important  matter  so  deduced  from  the 
practice  of  the  Court  as  often  acted  upon. 

Indeed,  in  criminal  law,  I.know  nothing 
truly  more  dangerous,  and  if  any  ques- 
tion as  to  the  privileges  of  the  subject 
can  be  supposed  to  be  involved,  however 
indirectly,  in  this  case,  more  likely,  I 
should  say,  to  be  prejudicial  to  the  in* 
terest  of  &e  subject,  than  loose,  unautho- 
rised,  and  hasty  departure  from  settled 
practice,  because  in  one  case  a  panncl  or 
the  prosecutor  may  have  accidentally  an 
interest  to  try  to  f^ee  himself  from  the 
rules  of  such  practice. 

Attaching,  then,  great  importance  to 
practice,  the  first  question  I  addi'ess  my- 
self to  is  this— was  it  necessazy  in  an  in- 
dictment for  sedition,  for  the  public 
prosecutor,  who  has  averred  that  the 
words  were  ''seditiously  used,"  to  set 
forth  that  the  words  were  intended  as 
well  as  calculated  to  produce  the  results 
ascribed  to  them  P  If  left  out,  is  the  of- 
fence complete— is  the  indictment  charg- 
ing the  offence  equally  goodP  And  if, 
when  puri>osely  left  out  by  the  prose- 
cutor, the  indictment  is  good,  is  it  neces- 
sairy  that  the  jury  should  find  what  the 
prosecutor  might  thun  competently  leave 
out  as   immaterial  P     If  the   indictmenc 


charging  sedition  is  good,  when  it  says 
the  words  **  seditiously  used  "  were  calcu- 
lated to  produce  the  results  involved,  bat 
ex  propotito  leaves  out  the  allegation  that 
they  were  intended,  can  a  verdict  be  bad 
which  finds  guilty  of  sedition,  in  so  far 
as  that  he  used  words  calculated  to  pro- 
duce the  evil  results,  but  omits  purposely 
the  further  and  separate  averment  that 
they  were  used  with  that  particular  intent  P 

l3]Stinctly,  and  in  terms,  the  panne  J  s* 
counsel  did  not  plead  that  an  inaictment 
would  be  bad,  unless  it  was  said  that  the 
words  were  intended  to  produce  the  par- 
ticular results  ascribed  to  them.  It  was 
said  the  proposition  was  not  admitted, 
bnt  that  thev  would  waive  arguing  the 
point.  But  the  point  is,  in  my  judgment, 
at  the  foundation  of  ths^hole  matter — 
and  no  opinion  can  be  sound  or  satiafac- 
factory  which  is  not  based  on  the  con- 
sideration of  the  rule  and  practice  of  the 
Court  on  that  leading  point. 

Let  us  see  how  the  practice  stands — and 
this  is  the  more  important,  because  in 
nearly  all  the  cases  to  be  referred  to,  the 
panels  were  aided  by  counsel  of  the 
greatest  eminence  and  talent. 

1.  JBerry  and  Bcbertion,  1793.(a)— Here, 
the  question,  if  doubtful,  arose  even  on 
the  major  proposition,  which  set  forth — 
**  the  wickedly  and  feloniously  printing  any  sedi- 
tious writing  or  pamphlet,  containing  false, 
wicked,  and  seditious assertionfi,  calcnlated,"&c., 
and  then  the  publishing  of  any  such. 
Then  the  minor  merely  said  that  they 
printed  and  published,  wickedly  and  fe- 
loniously, a  '*  seditious  "  pamphlet.  The 
counsel  were  Mr.  Wight  and  Mr.  Fletcher 
— both  zealous  constitutional  lawyers. 
But  no  objection  was  stated  to  the  rele- 
vancy, though  remarks  were  made  as  to 
the  object  of  the  pannels  being  only  to 
make  gain  by  the  sale— a  purpose  per- 
fectly consistent  with  the  seditiously  pub- 
lishing; for,  I  believe,  in  nine  cases  out 
of  ten,  gain,  celebrity,  collection  of  tri- 
bute, and  so  forth  are  the  real  motives, 
and  that  the  parties  speaking  or  pub- 
lishing the  sedition,  know  that  their 
trade  would  be  destroyed  by  any  actual 
commotion;  and  often  exhort  to  peace 
at  the  very  same  time  the^  use  the 
most  infiammatory  and  seditious  lan- 
guage. The  jury  found  that  th^  one  pannel 
printed  and  published — ^the  other  pub- 
lished only — tne  pamphlet  libelled  on. 
This  verdict  was  objected  to  by  Mr.  Wight, 
and  afterwards  also  by  Mr.  Henry  JSr- 
ekine.  The  argument  is  most  instructive. 
Mr.  Wight  contended  that  the  allegation 
that  tiie  pamphlet  was  seditious,  or  calcu- 
lated to  do  so-and-so,  was  not  affirmed 
by  the  verdict.     In  that   argument,   the 

(a)  23  $t.  Tr.  79. 
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tendency  of  the  writing  is  taken  to  be  the 
pK>int  to  be  established  in  a  case  of  sedi- 
tion. Then  he  argued  the  criminal  pur- 
pose or  illegality  of  the  act,  was  averred 
m  the  indictment,  in  the  words  "  wickedly 
and  feloniously,"  and  that  this,  the  pro- 
per averment  of  the  purpose  or  intention, 
was  not  affirmed  by  the  verdict.  In  that 
debate,  the  illegality  of  the  act  is  pro- 
perly taken  on  both  sides  to  be  averred  in 
that  part  of  the  indictment ;  but  it  is  not 
supposed  that  the  particular  intent  which 
might  be  ascribed  to  any  particular 
words,  was  the  essence  of  the  crime.  As 
Mr.  Henry  Ershine  well  sums  up  his 
argument  against  the  verdict,  the  libel 
says:—!.  That  the  pannels  printed  and 
published  the  pamphlet.  2.  That  they 
did  this  wickedbi  and  feloniously ;  and  3, 
that  the  pampmet  was  seditious ;  and 
these  facts  must  be  found.  The  judgment 
on  the  verdict  might  also  be  referred  to 
in  support  of  the  view  I  take  of  this  ver- 
dict as  a  verv  important  authority.  But 
I  pass  over  that  as  of  less  direct  applica- 
tion. 

2.  Smith  and  Mennons,  1793.(a)— Major, 
wickedly  and  feloniously  publishing  any 
seditious  writing,  tending  to  create  a 
spirit  of  disanection  and  to  excite 
tumult,  &o» 

3.  8kirving,{h) — Major,  sedition ;  Minor, 
Whereas  a  seditious  or  inflammatory 
writing,  calculated  so-and-so,  was  sent  to 
Skitifing  to  be  circulated,  he  did  circulate 
the  same.  This  part  of  the  indictment 
was  distinct  and  apart  from  the  after 
charge  as  to  the  Convention. 

Mr.  J926ttr—who  alone  conducted  that 
prosecution — thought  it  necessary  to  state 
nis  views  on  the  second  part  of  that  in- 
dictment at  considerable  length — the 
more  so,  as  we  all  know,  because,  from 
his  absence  at  the  other  trials  (an  absence 
not  peculiar  to  them)  a  vei^  false  report 
had  been  raised  that  he  disapproTea  of 
the  prosecutions ;  but  on  the  nrst  part  of 
the  indictment  he  simply  said  he  held  the 
crime  to  be  completely  and  well  laid  in 
the  libel. 

4.  Morton^  Anderton,  and  Craig. (e) — ^The 
major  sets  forth  only,  "uttering  seditious 
speeches,  tending  to  create,"  &o, 

I  think  the  minor  comes  to  the  very 
same  thing,  as  no  intent  as  to  the  par- 
ticular words  set  forth  is  annexed  to  them, 
different  from  the  seditiously  or  wickedly 
uttering  them.  This  was  the  first  case,  I 
believe,  in  point  of  time,  and  an  argument 
was  stated,  though  hardly  amounting  to 
an  objection.  The  judges  gave  their 
opinions  Mrio/im  on  the  indictment.    Lord 

(a)  28  St.  Tr.  83. 
(6)  lb,  891. 
(c)  /6.  7. 
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Henderland  particularly  gives  his  opinion 
on  the  major  I  have  quoted.  I  think  the 
rule  of  law  is  well  stated  by  Lord  Justice- 
Clerk  BrcupM,  p.  16,  especially  in  his 
reference  to  the  case  of  blasphemy  as 
analogous.     He  observed — 

**  that  it  was  no  good  defence  to  say  that  the 
words  here  spoken  were  mere  verba  jactantia. 
They  were  obviously  of  a  most  wicked  and 
seditious  import;  and  no  piea  of  rashness, 
wantonness,  or  conviviality  could  be  admitted 
as  an  excuse.  His  lordship  illustrated  this  by 
referring  to  the  horrid  crime  of  blasphemy, 
where,  though  the  word«  uttered  could  be  no- 
thing else  than  wind,  or  foolish  in  the  extreme, 
still  they  were  impious  and  wicked,  and  might, 
in  certain  circumstances,  be  cognisable  and 
severely  punishable  by  a  criminal  court" 

5.  3fttir.(a)— The  major  there  described 
the  publications  as  calculated,  as  of  such 
and  such  a  tendency,  as  tending  to  pro- 
duce, &c. 

In  the  minor  a  specific  intention  is  in 
some  cases  distinctly  ascribed  to  the 
pannel — in  others  not — according  to  the 
nature  and  import  of  the  words  and  publi- 
cations. 

A  great  deal  is  said  of  this,  and  some  of 
the  more  noted  cases  at  this  time,  by  per- 
sons who,  I  firmlv  believe,  never  read  the 
indictments,  and  confound  the  acts  and 
publications  with  their  opinion  of  the 
punishment.  I  refer  to  them  as  uncjues- 
tionably  relevant  indictments  for  sedition 
— whether  parties  might  have  concurred 
in  the  verdict  returned  by  such  men  as 
Mr.  Homer  or  not. 

6.  Alex,  Leslie. — Major,  sedition;  as 
also  the  wickedly  and  feloniously  circulat- 
ing any  seditious  publication,  or  any  pub- 
lication tending  to  vilify,  Ac,  the  esta- 
blished religion. 

Minor,  averred  the  wickedly  and  fe- 
loniously circulating  seditious  publica- 
tions; also  writings  tending  to  vilify: 
the  seditious  publications  are  also  stated 
in  another  place  as  tending  to  alienate, 
&c.  Then  the  blasphemous  work  is  again 
described  as  tending,  &c. 

7.  r.J'.PaZwer.(b)—M%jor,  wickedly  and 
feloniously  writing  any  seditious  or  in- 
flammatory writing,  calculated,  Ac. ;  also 
wickedly  and  feloniously  publishing  any 
such  sedition. 

Minor,  described  the  writing  as  of  a 
wicked  and  seditious  import.  To  that 
indictment  elaborate  objectionB  were 
stated,  at  extraordinary  length,  by  Mr. 
Hagctrt;  but  limited  to  this,  viz.,  that  the 
writings  set  forth  were,  even  as  matter  for 
the  Court  in  the  first  instance,  not  cal- 


(a)  28  St.  Tr.  117. 
(6)  23  St.  Tr.  287. 
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onlated,  on  soandconstraotion,  to  produce  ' 
ihe  ftffeots  ascribed,  and  were  not  of  the  j 
import  and  tendency  stated,  but  that  the 
scope  and  burden  (as  Mr.  Haga/rt  pnt  it)  , 
were  different.    In  a  very  long,  zealous, 
and  elaborate  argument,  that  is  the  only 
objection  taken, 

Mr.  M'Conochie,  first  Lord  Meadowhank, 
puts  his  answer  on  the  ground  of  the  im- 
port of  the  writing. 

The  opinion  or  the  Court  assumes  the 
import  to  be  the  matter  for  decision. 
Inaeed,  if  special  intention  had  been 
ascribed  to  any  particular  words,  ojf  had 
been  necessary  in  law,  the  short  aaswer 
would  have  been, — the  import  of  the  publi- 
cation we  need  not  consider;  it  is  im- 
material since  the  particular  intention 
with  which  special  words  were  written 
must  be  averred  and  is  to  be  proved,  and 
has  not  been  averred  although  essential. 
No  such  view  occurred  to  anyone.  In 
that  case  the  pannel  was  assisted  also  by 
Mr.  CUrh. 

The  case  went  to  the  jury. 

I  am  not  sure  that  there  is  to  be  found 
anywhere,  on  the  whole,  a  better  practical 
exposition  of  the  law  of  sedition  than  in 
Mr.  Clerics  speech  to  the  jury  for  Palmer, 
We  have  it  revised^n  the  State  Trials  by 
himself,  and  it  is  a  beautiful  instance  of 
that  great  power  of  discrimination  and 
masterly  precision  of  language  which  he 
possessed  in  so  eminent  a  degree,  along 
with  the  highest  order  of  legal  talent. 
In  the  whole  of  that  speech  he  admits  that 
the  import  and  tendency  of  the  writing 
is  the  point  in  sedition,  unless  the  party 
has  a  legal  object  in  view. 

After  explaining  the  general  right  of 
the  subject  to  discuss  such  important 
objects  as  reform  with  fervour  and  seal, 
he  says — 

'*  He  who  speaks  or  writes  to  raise  discontent 
or  disturbance,  or  to  bring  the  Government  into 
hatred  or  contempt,  is  seditious,  and  he  whose 
speeches  or  writings  have  that  tendency  is 
seditious,  unless  in  either  case  the  speaker  or 
writer  has  a  legal  object  in  view." 

Then,  when  he  comes,  after  a  long 
general  argument  as  to  the  latitude  be- 
longing to  the  subjects  of  this  country,  «to 
comment  on  the  terms  of  the  publication 
in  question,  his  argument  is,  not  whether 
such  and  such  effects  are  intended,  but 
very  specially  and  particularly  he  says— 

<' Gentlemen,  I  will  not  contend  that  a  writing, 
malicioas,  seditious  in  itself,  and  calculated  to 
raise  sedition  among  the  people,  can  be  excused 
by  the  fact  that  no  sedition  was  raised.  In 
general,  it  is  true  in  criminal  case^i,  that  inten- 
tion is  not  sufficient  to  criminate,  unless  the 
crime  be  perpetrated.  But,  in  eases  of  sedition, 
I  am  disposed  to  admit  that  the  intention  is 
carried  into  effect,  and  the  crime  is  oommitted 
by  the  act  of  publishing  the  seditious  writing. 


But,  gentlemen,  what  are  the  circumstances 
here?  It  is  not  proved  that  the  purposes  of 
this  society  went  any  farther  than  a  moderate 
and  a  rational  reform.  The  hand-bill  com- 
plained of  the  very  grievances  which  are  ulways 
enumerated  by  reformers,  and  it  was  not  either 
intended  or  calculated  to  raise  sedition.  It  is 
true,  indeed,  that  every  publication  against  the 
measures  of  Government  must  necessarily  raise 
discontents  in  the  minds  of  the  people;  for  no 
such  writing  ever  was  published  with  any  other 
intention  than  to  show  the  people  what  their 
true  interest  was,  and  that  it  had  not  been  con- 
sulted by  Government.  Discontent  is  unavoid- 
able where  public  measures  are  wrong  or  thought 
ti>  be  so.  But  discontent  is  very  different  from 
sedition.  The  people  may  be  perfectly  quiet 
amidst  the  ffreatest  discontents.  To  render  a 
writing  seditious,  it  must  be  intended  or  calcu- 
lated to  urge  the  people  to  actual  violence,  and 
how  can  it  be  said  that  the  hand-bill  is  of  that 
description  ?  Where  is  the  incitement  to  illegal 
acts  of  any  sort  ?  '* 

In  the  charge  to  the  jury,  Lord  Aher^ 
crornby,  in  a  most  temperate,  lucid,  and 
fair  charge,  puts  the  question  exactly  as 
Mr.  GUrk  pnt  it— whether  the  writing 
libelled  on  be  of  a  seditious  tendency. 

8.  Stewart  and  Elder,{a) — Major,  wicked- 
ly and  feloniously  writing  and  printing  any 
seditious  libel:  Minor,  described  it  as 
seditious;  also  which  inscriptions  were 
obviously  calculated,  &o. 

9.  Alexander  fi^co*^.{5)— Major,  sedition; 
as  also  wickedly  and  feloniously  circulating 
and  printing  any  writing  of  a  seditious 
import,  and  tending,  calcalated,  Ac. 
Minor,  same. 

Other  cases  of  the  same  sort  might  be 
cited  from  that  period,  hot  there  are  others 
of  a  later  date.  It  is  sufficient  to  refer  to 
one,  the  most  noted  in  recent  times. 

10.  M*Laren  and  Baird,  1817,(c)  which 
attracted  gre&t  attention.  Major,  sedi- 
tion. Minor,  states  that  they  wickedly  and 
feloniously  delivered  seditious  speeches, 
calculated,  &c. ;  the  same  is  said  of  the 
publication. 

These  pannels  were  very  ably  assisted, 
and  I  know  from  my  friend  Mr.  OampheU, 
of  counsel  for  M'Laren,  that  Mr.  Clerk, 
who  conducted  for  WLa/ren^  bent  his 
whole  mind  to  the  case,  as  zealously  as  he 
could  have  done  in  younger  life,  and  di- 
rected anxiously  the  statement  which  Mr. 
Cornell  made  on  the  indictment  before 
trial.  Mr.  Campbell  says  the  passages 
will  be  a  matter  for  sound  construction 
for  the  jury.  The  relevancy  was  not 
objected  to.  For  the  other  pannel,  Mr« 
Jeffrey  ended  his  explanatory  statement 
to  the  Oourt  with  stating,  after  a  short 
explanation,  that  the  object  of  the  publi- 


(a)  38  St.  Tr.  25. 
(6)  lb,  383. 
(c)  88  St.  Tr.  1. 
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cation  was  to  get  money;  ''that  as  to 
relevancy,  mnch  will  depend  on  the  in- 
terpretation to  be  given  to  the  words 
libelled  on."  And  tnat  indictment  went 
to  the  jury  without  any  expression  what- 
ever, annexing  to  the  particular  words 
any  special  intention,  or  implying  that, 
in  addition  to  being  seditiously  spoken, 
the  words  were  intended  as  well  as  calcu- 
lated. 

**  Intended  "  was  left  out  in  the  indict- 
ment. The  conviction  was  in  terms  of  the 
indictment,  and  a  good  verdict.  "  Intend- 
ed "  is  in  this  indictment ;  was  it  necessary 
to  the  charge  P  I  hold  not.  The  jury  leave 
it  out.  Then,  if  not  necessary  to  the  charge 
in  any  form,  how  shall  the  verdict  fall, 
or  be  equivalent  to  one  of  not  gnilty  P 

This  indictment  charges  sedition  in  the 
major. 

The  minor  sets  forth  that  Banken  did 
openly  and  "  seditiously  "  at  a  public  meet- 
ing on  Brantsfield  Links  and  other  occa- 
sion?, utter  certain  language,  and  the  same 
is  averred  as  to  Hamilton ;  and  the  indict- 
ment closes  with  the  general  statement, 
that  the  whole  or  part  of  the  language 
above  set  forth  was  "  intended  and  calcu- 
lated." 

Now,  that  the  whole  of  the  averments 
in  an  indictment  need  not  be  proved  and 
affirmed  by  the  jury,  if  what  is  of  itself 
clearly  relevant  is  found,  is  in  the  genei*al 
case  admitted  to  be  clear  law.  That  this 
indictment  was  perfectly  relevant  without 
the  word  "intended,"and  with*|calculated  " 
alone»  I  apprehend  to  be  a  point  fixed  by 
authorities,  and  clear  on  prmciple.  That 
that  which  was  unnecessary  need  not  be 
found,  is  a  point  also  quite  clear  in  our 
criminid  law  and  practice.  Hence,  in  the 
abstract,  and  in  any  other  case,  this  verdict 
is  unimpeachable.  But  then,  it  is  said, 
that  the  omission,  purposely  by  the  jury, 
of  •*  intended,"  negatives  the  whole  aver- 
ment of  guilt  in  the  minor,  and  rendera 
the  Terdict  one  of  not  guilty  in  the  case  of 
sedition.  How  that  should  be,  if  "in- 
tended "  need  not  be  in  the  indictment  at 
all,  1  have  not  been  able  to  comprehend. 
But  the  whole  argument  is  founded  on  a 
complete  misapprehension,  both  of  the 
legal  principles  applicable  to  our  indict- 
ments, as  also  to  the  crime  of  sedition. 

1  have  already  adverted  to  the  mis- 
apprehension of  the  principles  on  which 
our  indictments  are  framed. 

1.  The  proper  averment  of  guilt  in  the 
minor  in  this  charge  of  sedition,  is  in  the 
allegation  that  the  pannel  did  openly  and 
"  seaitioQsly,"  and  in  the  presence  of  great  \ 
numbers,  utter  the  language  imputed  to  { 
him ;  the  averment  which  follows  is  pro-  * 
perly  descriptive  of  the  character  of  the  , 
lanffuaffe  so  seditiously  used.    To  add  "in-  ' 
tended  "  to  "  oaloulated  "  in  that  descrip- 


tion is  really,  when  carefully  considered,  an 
allegation  quite  misplaced,  as  well  as  un- 
necessary to  complete  the  full  averment  of 
guilt.  It  may  be  true  that  the  exact 
effects  which  the  language  is  calculated  to 
produce,  were  also  intended.  But  that  is 
not  the  necessary  or  proper  averment  of 
guilt  in  a  case  of  sedition  in  the  minor. 
The  averment  of  guilt  in  the  minor  is  in 
this,  viz.,  that  the  party  did  seditionsly 
utter  language  calculated,  &o. 

2.  The  second  misapprehension  is  in 
assuming  that  this,  the  proper  averment 
of  guilt,  is  not  affirmed  by  the  verdict 
when  the  jury,  combining,  as  every  verdict 
does,  the  major  and  minor  (with  the  latter 
of  which  the  jury  have  particularly  to  do) 
find  the  pannels  guilty  of  sedition,  in  so  far 
as  that  they  used  language  calculated  to 
excite  popular  disaffection  and  resistance 
to  lawful  authority. 

8.  But  the  main  misapprehension  is  in 
regard  to  the  law  of  sedition ;  and,  in  my 
opinion,  it  is  a  very  great  and  serious  mis- 
apprehension. 

The  crime  of  sedition  consists  in  wil- 
fully, unlawfully,  mischievously,  and  in 
violation  of  the  parly's  allegiance,  and  in 
breach  of  the  peace,  and  to  the  public 
danger,  uttering  language  calculated  to 
produce  popular  disaffection,  disloyalty, 
resistance  to  lawful  authority,  or,  in  more 
aj^gravaied  cases,  violence  and  insurrec^ 
tion.  The  party  must  be  made  out  not  to 
be  exercising  his  right  of  free  discussion 
for  legitimate  objects,  but  to  be  purposely, 
mischievously,  without  regard  to  his  alle- 
giance, and  to  the  public  danger,  scattering 
burning  firebrands,  calculated  to  stimulato 
and  excite  such  effects  as  I  have  mentioned 
— reckless  of  the  consequences.  As  Mr. 
Clerk  said  in  Fahner^s  case— 

"He,  'whose  speeches  or  writings  have  that 
tendency,  is  seditious,  unless,  in  either  case,  the 
speaker  or  writer  has  a  legal  object  in  view." 

Now,  in  this  case,  I  apprehend  that  the 
law  does  not  look  for  or  require,  besides 
this  illegal  spirit,  this  general  dole  or 
legal  malice,  the  additional  and  special 
element  of  the  intention,  or  purpose,  with 
re^renee  to  the  precise  effects  which  the 
words  are  calculated  to  produce.  If  such 
purpose  is  also  proved,  the  case  wUl  be 
one  of  more  deliberate,  more  dangerous, 
and  more  aggravated  sedition.  But  very 
often  the  precise  effects  which  the  words 
are  calculated  to  produce,  are  not  at  all 
what  the  party  intends,  and  still  more, 
not  what  he  has  brought  his  mind  up  to, 
iuEt  because  they  point  to  immediate  vio- 
lence. The  party  guilty  of  sedition  in 
uttering  such  language  is  often  only  plaj- 
ing  the  part  of  a  field  orator,  hallooed  on 
by  shouts  from  an  excited  and  turbulent 
crowd — often  of  the  worst  characters.    He 
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has  to  sastain  his  part  as  a  leader ;  has  to 
ontbid  in  exaggeration  and  violenoe  the 
man  who  spoke  before  him ;  has  got  so 
familiarized  to  violent  and  dangerous 
language,  that  he  does  not  think  how  it 
may  affect  others  ;  has  to  secare  a  lil^erty 
for  bold  language,  and  often  to  secare  pay 
for  such  achievements.  He  is  aiming, 
perhaps,  at  being  chosen  as  a  delegate; 
thinks,  perhaps,  that  by  intimidation  he 
may  concuss  and  frighten  others  into  an 
exaggerated  notion  of  the  numbers  and 
power  of  those  who  venture  to  utter  such 
language.  He  is  reckless  as  to  what  he 
says,  thinks  and  cares  little  about  it,  if  it 
answers  the  object  at  the  time;  but  all 
the  while  he  may  not  desire  or  intend  the 
precise  effects  which  his  words  are  calcu- 
lated to  produce — it  may  be,  of  instant 
violence.  Yet  of  sedition  he  is  clearly 
guilty,  if  these  reckless  words  are  calcu- 
£kted  to  produce  such  results. 

I  take  what  appeared  in  another  part  of 
this  case  as  a  very  apt  illustration  of  how 
little  the  intent  to  produce  the  actual 
effects  which  the  woras  are  calculated  to 
produce,  enters  into  the  guilt  of  sedition, 
m  point  of  law,  as  a  necessary  element. 
Your  lordships,  who  sat  with  me,  will 
recollect  that,  in  reference  to  the  part  of 
the  case  charging  conspiracy,  and  the 
purpose  of  forming  a  National  Guard,  for 
effecting  changes  in  the  constitution  by 
force — as  to  which  the  jury  very  correctly 
found  the  charge  not  proved,  but  only  not 
proved — we  heard  a  great  deal  of  the 
language  and  proposals  of  a  person  whose 
warlike  language  (for  it  is  lamentable  to 
think  how  commonly  and  frequently  the 
purpose  of  arming  seemed  to  be  talked  of) 
obtained  for  him  the  nickname  of  Bri- 
gadier-General. Now,  at  a  publip  meeting, 
m  a  hall  at  Edinburgh,  before  600  or  700, 
at  which  one  of  the  pannels  was  not 
present  at  all,  this  individual  openly  and 
distinctly  purposed  and  exhorted  the 
meeting  to  form  a  National  Guard  of 
1,600  men,  in  companies  of  400,  two 
of  which  were  to  oe  armed  as  mus- 
keteers and  the  other  two  as  lancemen, 
and  enlarged  on  the  necessity  of  Chartists 
and  all  others  resorting  to  arms ;  which 
seditious  proposal  was  prefaced,  one  of 
the  witnesses  who  opposed  it  stated, 
**  with  a  great  rhodomontade  of  poetry  "  ; 
and  Mr.  Logan,  who^e  object  was  to  show 
that  his  clients  had  always  discountenanced 
this  individual,  told  us,  as  a  proof  of  the 
extravagant  pitch  of  heroism  to  which  he 
worked  himself  up  (though  that  part  of 
the  speech  was  not  in  evidence),  that  he 
at  last  declared  he  was  ready,  and  hoped 
to  head  this  body  against  Her  Majesty's 
troops,  and  that  he  had  no  doubt  he  would 
rout  all  whom  he  might  encounter,  and 
out-general  the  Duke  of  Wdlirigton  him- 


self. Now,  if  an  indictment  had  been 
preferred  against  this  party,  who  was  said 
to  have  left  the  country,  charging  sedi- 
tion, and,  in  the  minor,  setting  forth  that 
he  openly  and  seditiously,  at  a  public 
meeting,  made  this  proposal,  and  used 
such  language,  and  had  further  averred 
that  the  language  was  intended  and  calcu- 
lated to  stir  up  the  people  to  immediate 
insurrection  under  him,  and  to  array 
themselves  under  him  as  a  leader  against 
Her  Majesty *s  troops;  and  if  such  pro- 
posal and  language  had  been  proved,  I 
suppose  no  jury  of  reasonable  men  (unless 
the  defence  of  insanity  had  been  esta- 
blished) could  have  hesitated  to  say  that 
such  a  party  was  guilty  of  sedition  in 
using  language  of  such  import  and  ten- 
dency. But  it  would  have  been  very  diffi- 
cult, probably,  to  satisfy  them — at  least  it 
would  have  been  very  difficult  to  satisfy 
me — that  this  most  redoubtable  personage 
did  really  intend,  or  desire,  to  lead  any 
attack  against  Her  Majesty^s  troops,  or 
to  encounter,  I  do  not  say,  the  Duke  of 
Wellington^  but  even  to  stand  the  steady 
fire  of  a  sergeant's  party  of  the  very  oldest 
pensioners  on  the  list.  That  would  have 
been  about  the  last  thing  that  I  should 
have  believed,  that  he  had  any  intention 
of  doing.  Yet,  of  sedition,  such  a  pro- 
posal, and  language  so  calculated,  would 
justly  convict  a  party.  This  is  just  the 
distinction  applicable  to  this  case  and  ver- 
dict, and  a  practical  il lustration,  which 
shows  the  principle  of  the  law  and  the 
principle  of  our  indictments.  The  exact 
effect  which  the  words  are  calculated  to 
produce,  is  one  thing  that  may  or  may  not 
be  intended.  The  orators,  on  such  occa- 
sions, often  know  very  little,  and  think 
very  little,  of  the  effects  which  their  words 
are  calculated  to  produce.  But  the  wil- 
fully and  mischievously  using  such  lan- 
guage against  their  allegiance,  and  against 
the  peace  of  the  country,  and  the  rule  of 
law  and  order,  makes  them  guilty  of 
sedition. 

This  wilful,  disloyal,  and  mischievous 
spirit  in  the  use  of  such  language,  where- 
by popular  disaffection  and  resistance  to 
lawful  authoritv  is  directly  encouraged 
and  excited,  makes  the  crime  of  sedition, 
even  althotigh  the  language  used  may  not 
have  been  intended  to  produce  the  exact 
effects  which  it  is  calculated  to  do. 

To  further  require  that  the  precise  in- 
tention to  produce  the  exact  effects  which 
the  words  are  calculated  to  produce  should 
be  proved,  over  and  above  a  nnding  that  the 
partv  was  seditious  in  using  the  language 
would,  in  truth,  surround  much  most 
mischievous  and  dangerous  sedition  with 
complete  impunity ;  for  (1)  such  additional 
intention  it  may  be  very  difficult  to  prove ; 
(2)  the  whole  appearance  and  manner,  and 
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conduct  of  the  party,  of  his  associates, 
and  of  the  meeting,  may  really  satisfy  all 
that  the  exact  effects  which  his  words  were 
calcalated  to  produce,  were  not  really  and 
solely  designed  by  him.  The  man  may 
hare  been  too  excited  to  have  nny  such 
deliberate  cool  design  as  instant  insurrec- 
tion before  him,  although  his  words  were 
directly  calculated  to  produce  that  result. 
Nay,  one  might  be  quite  satisfied  of  the 
reverse, — that  his  object  was  to  keep  up 
great  and  alarming  discontent  and  agita- 
tion for  his  own  base  purposes,  to  secure 
weekly  or  yearly  contributions,  as  a 
reward  for  his  trade ;  and  that  he  well  knew 
that  any  actual  outbreak  would  at  once 
lead  to*  tho  extermination  of  his  calling ; 
and  that  such  results  were  what  he  most 
dreaded,  though  he  was  using  language 
well  calculated  to  produce  these  effects, 
unless  he  at  the  same  time  cunningly 
kept  under,  by  his  influence,  the  spirit  he 
was  trying  to  rouse.  But  though  a  jury 
shall  be  satisfied  upon  that  point,  is  the 
crime  not  that  of  sedition,  if  the  language 
is  calculated  to  produce  the  results,  and  if 
the  party  is  acting  unlawfully,  contrary  to 
his  allegiance,  and  to  the  peace  of  the 
realm,  in  using  such  language  in  the  cir- 
cumstances, and  on  the  occasion  in  ques- 
tion, having  no  justification  in  object  or 
occasion  P 

Hence,  then,  the  proper  guilt  of  sedi- 
tion  (of  that  kind,  I  mean,  which  is  here 
prosecuted)  consists  in  the  unlawful  and 
disloyal  spirit  in  which,  contrary  to  the 
8ubject*s  allegiance,  and  in  violation  of 
the  peace  and  order  of  society,  and  of  the 
rule  of  the  law,  language  or  publications 
are  used  and  circulated,  calculated  to 
produce,  as  here  found,  '*  popular  dis- 
affection and  resistance  to  lawful  au- 
thority." And  it  is  a  misconception  of 
the  law  to  suppose  that  the  effects  which 
the  language  is  so  calculated  to  produce 
must  further  be  specifically  intended,  so 
that  the  jury  must  find  that  the  words 
were  intended  as  well  as  calculated  to 
produce  these  results.  If  such  had  been 
the  law,  every  conviction  on  an  indict- 
ment not  containing  that  additional  aver- 
ment in  the  minor  has  been  a  bad  ver- 
dict. But  I  hold  the  law  to  be  fixed  by 
the  cases  in  point  of  principle  and  prac- 
tice. 

If  the  view  of  the  law  I  have  now  stated 
meets  with  the  concurrence  of  the  Court, 
then,  most  clearly,  the  objection  to  this 
verdict  wholly  fails. 

I  have  carefully  reviewed  the  authori- 
ties, and  I  am  satisfied  that  this  view  is 
the  sound  result  to  be  derived  from  them 
aU. 

It  is  part  of  the  very  misconception  I 
have  adverted  to,  to  take  the  general 
passaged  descriptive  of  sedition,  and  the 


words  therein  employed,  relative  to  the 
unlawful  purpose  and  spirit  of  the  party, 
necessary  for  the  crime  of  sedition,  to  be 
applicable  to  the  construction  of  an  in- 
dic^inent  framed  like  the  present,  and  to 
the  particular  and  unnecessary  averment 
contained  in  the  prepent,  over  and  above 
the  averment  that  the  language  was  openly 
and  seditiously  spoken,  vis.,  that  the  same 
was  intended,  as  well  as  calculated,  to 
produce  such  and  such  results.  I  do  not 
so  understand  the  passages  in  Hume  at 
all.  I  do  not  think  they  have  the  least 
application  to  the  very  special  question  as 
to  this  particular  and  specific  averment, 
that  the  words  were  intended  to  produce 
the  results  mentioned. 

At  the  same  time,  I  am  not  prepared  to 
adopt  the  general  description  of  Hume  as 
to  sedition,  as  of  perfect  accuracy  of  pre- 
cision, even  as  a  general  exposition  of  the 
law.  And  I  cannot  state  consistently  the 
grounds  of  my  opinion,  without  meeting 
directly  the  passage  founded  on.  I  shoala 
say  that  his  doctrine  is  too  unqualified 
and  too  abstract  on  both  sides,  that  it 
restricts  too  much,  in  words  at  least,  the 
subject's  right  of  discussion  and  speech, 
and  in  what  is  to  be  proved,  requires 
more  to  be  established  on  the  part  of  the 
prosecution  than  the  nature  of  the  offence, 
the  general  principles  of  the  law,  and  the 
peace  and  welfare  of  society  prescribe  as 
essential  elements  of  the  case.  He  seems 
to  put  the  crime  of  murder  and  sedition  on 
the  same  footing ;  in  that  I  differ ;  and  he 
does  not  seem  to  me  to  draw  the  distinc- 
tion fully  between  sedition  and  those 
treasons  in  which  a  special  intent  is  the 
offence.  Indeed  some  of  his  expressions 
seem  more  applicable  to  such  treasons 
than  to  sedition. 

In  his  chapter  on  sedition,  Hume  refers 
back  to  the  part  of  his  work  on  leasing- 
making  for  his  explanation  of  the  "  eenoral 
notion  of  the  offence  of  sedition,  as  he 
terms  it,  that  he  need  not  further  describe 
it,  and  says  (Vol.  I.,  p.  362)— 

"  It  is  further  to  be  observed  concerning 
leasiiig-making,  that  it  always  has  relation  to  the 
King,  or  (if  that  is  oot  abolished  by  the  long 
disuse)  to  some  eminent  individual  connected 
with  the  Court,  and  can  only  be  committed  by 
means  of  false  speeches,  or  reproachful  and  coo- 
temptuous  words  thrown  out  afrainst  him.  But 
sedition  is  a  crime  of  a  far  wider  and  a  more 
various  description,  as  well  as  of  a  deeper 
character,  and  may  equally  be  committed  in 
relation  to  any  of  the  other  parts  of  our  fiame 
of  Government,  or  to  any  class  or  order  of  our 
society,  and  though  no  special  calumny  in  cir- 
culated against  the  King  or  any  other  individual, 
as  by  forming  combinations,  taking  resolutions, 
sprea^ling  doctrines  and  opinions,  or,  in  general, 
pursuing  any  such  course  of  measures  and 
actions  as  tends  directly  to  the  resistance  of  the 
Legislature  or  established  Government,  or  to  the 
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new  modelling  of  the  state  without  the  authority 
of  law.  No  invective,  therefore,  how  violent 
•oever,  against  monarchy  in  general,  no  abuse, 
the  moet  outrageous,  of  the  British  constitution, 
no  proceedings,  though  tending  ever  so  plainly 
to  abolish  that  venerable  system,  and  set  up  a 
new  form  of  Government  in  its  room,  would 
justify  the  charge  of  leasing-making.  Because, 
though  involving  the  state  and  office  of  the 
King,  as  a  part  of  the  constitution,  such  projects 
are  levelled  against  the  whole  system,  and  are 
not  moved  out  of  personal  grudge  to  the  prince 
upon  the  throne,  but  spring  from  a  deeper  and 
more  malignant  principle,  and  employ  also  more 
direct  means  and  more  extensive  than  the  mere 
slander  of  the  character  and  conduct  of  the 
King.  Thus  sedition  is  a  crime  against  the 
state,  and  holds  the  next  place  after  treason,  to 
which  it  is  nearly  allied,  and  which  it  very 
often  but  by  a  short  interval  precedes.  The 
other  id  a  personal  offence  or  verbal  injury 
offered  to  the  King,  and  is  considered  by  the 
law  in  so  much  a  more  serious  light  than  other 
wrongs  of  this  clai^R,  partly  on  account  of  the 
peculiar  regard  it  lias  to  his  peace  and  tranquil- 
lity,  and  partly  by  reason  of  the  possible  evil 
influence  of  such  an  example  on  the  affections 
and  dispositions  of  his  subjects." 

This  explanation,  to  which  Hume  him- 
self refers  as  his  proper  description  of 
the  offence,  certainly  giyes  no  oonnte- 
nanoe  to  the  argument  against  this  rerdiot. 
And  it  was  an  occasion  on  which,  as  he 
himself  says,  great  discrimination  and 
precision  were  necessary,  viz.,  in  drawing 
the  distinction  between  leasing-making 
against  the  sovereign  and  sedition.  Whe- 
ther, after  the  Union,  any  snch  distinction 
can  be  recognised,  or  whether  the  in- 
stances he  gives  of  the  former  are  not 
proper  cases  of  seditions  libels,  I  need  not 
consider.  The  remark  as  to  sedition  being 
nearly  allied  to  treason,  which  it  may 
often  bnt  by  a  very  short  intei-val  pre- 
cede, may  be  correct  to  the  limited  extent, 
that  parties  gailty  of  the  one  may  be  led 
into  the  other.  Bat  if  it  imports,  as  it 
seems  to  do,  as  matter  of  doctrine,  that 
the  two  crimes  are  nearly  allied  in  the 
elements  which  are  essential  to  the  several 
crimes,  I  dissent  wholly  from  the  opinion 
Snch  construe tive  treasons  as  were  at- 
tempted to  be  made  out  in  the  case  of 
Hardy  (a)  and  Home  Toohet{b)  were  indeed 
allied  to  sedition,  or  rather  were  nothing 
bat  sedition.  Bat  the  distinction  between 
the  crimes  is  as  broad  as  law  and  reason 
can  make  out  any  line  of  difference. 

I  notice  this  remark,  because  I  trace 
the  iuflaence  of  this  *'  notion,"  that  sedi- 
tion is  nearly  allied  to  treason,  on  the  ex- 
pressions and  opinions  which  occur  in  the 
subsequent  part  of  the  work.  And  this 
tendency  to  view  the  two  as  so  closely 

(a)  24  St.  Tr.  199. 
(A)  26Sl.  Tr.  1. 


allied,  might  arise  from  the  fact  that  the 
same  facts  had  been  founded  on  in  the 
prosecutions  in  Scotland  for  sedition, 
which  were  so  strenuously  urged  in 
England,  for  the  conviction  of  Hardy  and 
Tooke  of  treason.  The  error  is,  however, 
a  very  grave  one ;  it  tends  to  make  the 
law  of  treason  too  easy,  the  proof  of  sedi- 
tion more  difficult  Dhan  law  or  the  reason 
of  the  thing  requires.  There  is  no  alliance 
in  the  law  between  them,  to  use  Baron 
Humeri  expression,  or  rather,  to  use  a 
more  correct  legal  expression,  there  is 
really  no  identity  in  the  essential  elements 
of  the  two  offences :— 1.  The  law  of  treason 
is  wholly  statutory;  of  sedition  it  is  by 
common  law,  both  in  England  and  Scot- 
land. 2.  In  treason,  unless  when  war  is 
actually  levied,  a  certain  specific  intent  is 
of  the  very  essence  of  the  crime,  and  un- 
less that  specific  intent  is  proved,  the 
general  purpose  of  commotion,  confusion, 
and  a  general  disloyal  mischievous  spirit, 
leading  to  most  dangerous  evils,  is  not 
enough.  Hence  the  specific  intent  uf  the 
mind  is,  in  most  cases,  of  the  essence  of 
the  crime  of  treason.  I  hold  this  to  be 
the  turning  point  of  the  case,  and  in  sedi- 
tion there  is  no  such  special  and  limited 
law. 

Baron  Hume  does,  however,  while  he 
refers  back  to  his  former  description  of 
sedition,  as  his  explanation  of  the  general 
notion  of  the  crime,  go  on  in  the  chapter 
on  sedition  with  a  general  sentence,  not 
verv  consistent,  I  achnit,  in  expression,  or 
perhaps,  purport,  with  the  passages  to 
which  he  thus  refers  as  his  proper 
text  on  the  subject.  He  says  (vol.  I., 
p.  653)— 

**  I  had  formerly,  in  drawing  the  line  between 
sedition  and  leasing-making,  a  proper  occasion  to 
explain  the  geneniJ  notion  of  this  offence.  And 
I  shall  not  now  attempt  any  further  to  describe 
it  (being  of  so  various  and  comprehensive  a 
nature),  than  by  saying  that  it  reaches  all  those 
practices,  whether  by  deed,  word,  or  writing,  or  of 
whatsoever  kind,  which  are  suited  and  intended 
to  disturb  the  tranquillity  of  the  state  for 
the  purpose  of  producing  public  trouble  or 
commotion,  and  moving  liis  Majesty's  subjects 
to  the  dislike,  resistance,  or  subversion  of  the 
established  Government  and  laws,  or  settled 
frame  and  order  of  things." 

Now  if  this  is  to  be  taken  as  a  practical 
rule,  according  to  which  indictments  are 
to  be  framed,  and  juries  to  be  directed, 
and  as  referring  to  anything  beyond  the 
general  malice  and  illegal  purpose,  which 
is  involved  in  any  man  uttering  seditious 
words  without  a  legal  excuse,  I  must  very 
distinctly  say  that  I  cannot  acquiesce  in 
that  as  a  correct  definition  of  the  law,  or 
leave  the  protection  of  society  to  rest  on 
the  requisites  there  stated  as  necessary  to 
constitute  sedition — if  the  learned  author 
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doctrine  of  the  common  law;  proceeding,  m 
tUey  all  do,  on  the  notion  of  the  wickedness  of  all 
such  practices  as  tend  to  impugn  the  principles* 
and  shake  the  security  of  the  established  Govern- 
ment, or  to  withdraw  from  it  the  reverence  and 
affections  of  the  people ;  and  raising  such  of- 
fences from  their  natural  rank  of  sedition  to  that 
of  treason,  by  reason  of  the  exigency  of  the  times. 
Being  now  again  lowered  from  that  degree  by 
the  statute  7  Anne  c.  21,  which  abolishes  the 
peculiar  treasons  of  the  law  of  Scotland,  these, 
and  all  other  instances  of  transgression  in  the 
like  sort,  as  mala  in  at,  and  evils,  too,  of  a  very 
high  order,  retain,  of  course,  their  proper  place 
and  quality  as  acts  of  sedition  at  common  law ; 
whereby  the  offenders  are  justly  exposed  to  the 
highest  arbitrar}'  punishment.  On  these  grounds 
many  convictions  have  of  late  years  been  ob. 
tained." 

And  in  a  note,  the  case  of  McLaren  and 
BaiTd,(a)  among  others,  is  quoted  as  an 
illustration  of  "  these  gronnds." 

A^in/in  distinguishing  between  a  pub- 
lication exciting  to  riot,  and  one  seditious, 
he  says  (p.  568)— 

**  But  if  any  one  print  and  publish  a  discourse, 
wherein  he  describes  the  Legislature  as  corrupt 
and  incompetent  to  its  functions,  and  advises  to 
hold  a  convention  of  the  people,  who  shall  re- 
form the  Government  after  their  own  fiincy,  or 
on  a  new  and  more  popular  system,  proposed  in 
this  discourse— then  is  the  author  guilty  of  real 
sedition ;  for  he  has  taken  a  most  material  step 
or  measure  towards  disturbing  the  tranquillity  of 
the  State." 

Bat  that  same  page  illustrates  how 
much  his  views  were  influenced  by  the 
notion  that  the  law  of  sedition  and  of 
treason  were  nearly  allied  in  principle; 
for  he  says  (p.  658) — 

"  The  crime  of  sedition  lies,  therefore,  in  the 
stirring  of  such  humours  as  naturally  tend  to 
change  and  commotion  in  the  State.  So  near, 
indeed,  is  the  alliance  between  sedition  and 
treason,  that,  if,  instead  of  sowing  the  seeds  of 
a  hostile  disposition  to  the  Government,  or  pre- 
paring such  materials  as  in  time  may  kindle  mto 
a  flame,  the  offender  shall  seek  the  same  object 
more  immediately,  by  a  direct  and  definite  ex- 
hortation to  the  people  to  rise  at  that  particular 
season,  as  advantageous  for  gaining  these  ends ; 
this  measure,  like  a  consultation  to  levy  war, 
seems  to  be  nothing  less  than  an  act  of  com- 
passing the  death  of  the  King ;  bein^j^  a  decided 
and  a  material  step  towards  the  doing  of  that 
which  cannot  be  done  without  the  plain  danger 
of  the  sovereign's  life." 

Now,  on  this  passage  I  must  obserye 
that  no  two  offences  seem  to  be  more 
directly  contrasted  in  the  elements  ne- 
cessary to  constitute  guilt,  than  sedition 
and  treason,  hero  said  to  be  allied — I 
should  say,  even  here  contrasted — the  one 
consisting  in  the  tendency  to  produce  gene- 
ral disaffection,  which  may  neyer  lead  to 
actual  outbreak  ;  the  other,  in  the  direct 


meant  more  than  what  is  sttited  in  Starhie, 
in  a  passage  I  shall  afterwards  refer  to,  as 
to  legal  and  technical  malice  or  purpose. 

But  is  the  author  consistent  as  an  ex- 
ponent of  constitutional  law,  when  in  the 
next  sentence  he  says — 

"  Under  this  description  would  fall  a  work, 
such  as  it  has  been  reserved  for  the  wickedness 
of  the  present  age  to  produce,  which  should 
teach  that  all  monarchy  and  hereditary  rank,  or 
all  clerical  dignities  and  establishments  of  re- 
ligion, are  an  abuse  or  usurpation,  contrary  to 
reason  and  justice,  and  unlit  to  be  any  longer 
suffered.  Or,  though  the  piece  should  not  set 
out  on  so  broad  a  principle  as  this  ;  if  it  argue, 
like  many  compositions  which  have  lately  been 
offered  to  the  public,  that  the  power  of  the  King 
is  overgrown,  and  ought  at  any  hazard  to*  be 
retrenched;  or  that  the  Commons  are  a  mere 
nominal  and  pretended  representative  of  the 
people,  and  entitled  to  no  manner  of  regard  ;  or 
that  the  whole  state  is  fnll  of  corruption ;  and 
that  the  people  ought  to  take  the  office  of  re- 
forming it  on  themselves.  All  exhortations  of 
this  kind,  whether  any  commotion  follow  on 
them  or  not  (for  if  any  do  follow,  it  will  then 
depend  on  the  degree,  fashion  and  immediate 
occasion  of  that  disturbance,  whether  it  is  not 
treason  in  those  who  partake  of  it),  are  un- 
doubted acts  of  sedition ;  being  calculated  and 
employed  for  the  direct  purjiose  of  loosening 
the  hold  which  the  Government  has  of  the 
opinions  and  affections  of  the  people,  and  thus 
preparing  them  for  acts  of  resistance  or  aggres- 
sion." 

On  such  publications  I  should  say  that 
the  question  for  the  jury  is  practically 
very  different — are  they  really  abstract 
discussions,  or  are  they  calculated  to 
alienate  the  people  of  this  country  from 
their  allegiance,  and  to  produce  insurrec- 
tion here,  as  a  result  clearly  following 
from  the  way  the  questions  are  treated  r 
If  so,  then,  whether  intended  or  not,  it  is 
enough  that  they  are  so  calculated — and 
so  not  very  consistently  the  author  holds ; 
for  he  even  includes  within  the  crime  of 
sedition,  treatises,  although  only  general, 
and  only  indirectly  calculated  to  lead  to 
such  ends. 

Now  I  require  less  than  his  general 
paragraph  here  requires,  and  much  more 
to  make  out  sedition  than  his  illustration 
states  to  be  necessary.  Every  other  illus- 
tration and  case  he  gives,  is  stated  in 
terms  directly  inconsistent  with  the 
general  passage  on  Vol.  I.,  p.  553,  if  it  is 
to  be  construed  in  the  way  the  pannels 
contend  for. 

E,g. :  Speaking  of  the  Scottish  statutes 
which  made  some  acts  of  sedition  trea* 
sons,  which  were  repealed  by  7  Anne  c.  21 ., 
and  the  words  of  all  of  which  are  against 
the  strain  of  that  passage  on  p.  553,  he 
says  (p.  555) — 

'*  Now,  each  of  these  enactments,  in  its  order, 
is  an  adknowledgment  and  a  confirmation  of  the 


(a)  38  St.  Tr.  1. 
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object  or  intent  of  immediate  insarrection.  ; 
The  former  may  be  far  more  mischievous ;  I 
for  open  treason  is  easily  dealt  with — is 
easily  put  down — often  puts  itself  down, 
and  genei^lly  expires  and  burns  out  in 
the  act  of  kindling  it.  But  in  the  lait^r 
there  is  direct,  immediate  design ;  in  the 
former,  the  effect  which  the  act  is  cal- 
culated to  produce,  is  what  is  looked  to, 
and  for  that  the  party  is  justly  amenable 
if  he  has  no  legal  object,  fur  the  effect  is 
most  dangerous,  and  the  speech  calculated 
to  produce  that  effect  is,  as  Mr.  Clerk  says, 
seditious.  The  distinction  between  sedi- 
tion and  treason  is  then  as  bcoad  as  the 
necessity  in  the  latter  offence  of  positive 
design  of  an  immediate  insurrection  can 
mark  any  such  difference. 

It  is  not  agreeable,  nor  is  it  often  ne- 
cessary, to  make  these  romments  on  paii* 
sagos  of  any  institutional  writer,  especially 
of  one  whose  authority  is  so  great,  and 
whose  services  to  the  law  are  so  incom- 
parably beyond  that  of  any  writer  on  any 
br»nch  of  the  law  of  Scotland,  except 
Lord  Stair,  But  when  we  are  required  to 
lay  down  the  public  law  of  the  realm  on 
matters  so  important  to  the  peace  and 
good  order  of  society,  and  in  reference  to 
the  rules  which  must  restrain  within  the 
duty  of  allegiance  the  right  of  free  speech 
and  of  constitutional  agitation  of  all  ques-^ 
tions  in  which  any  clas&es  of  the  subjects 
are  interested,  we  are  bound  very  carefully 
to  consider  the  authority  quoted  to  uk, 
and  not  to  surrender  our  superior  and 
higher  province  of  judges  to  the  opinions 
of  any  private  author,  however  eminent. 

If  the  passage  in  Hume,  founded  on  by 
the  pannels,  really  bears  the  construction 
they  put  on  it,  or  rather,  I  should  say,  is 
applicable  practically  in  such  questions  as 
the  present  technical  point,  then  I  am 
constrained,  but  without  any  hesitation 
whatever,  to  deny  that  it  is  an  accurate 
exposition  of  law. 

1  shall  not  pursue  the  subject  further. 
I  will  only  observe,  in  conclusion,  on  this 
subject— that  when  Hume  puts  murder 
and  sedition  as  crimes  analogous  in  prin- 
ciple, I  think  he  brings  out  very  pro- 
minently the  error  which  pervaaes  the 
general  passage  on  sedition  founded  on 
by  the  pannels.  So  far  from  holding  that 
any  such  analogy  exists,  eo  as  to  restrain 
within  corresponding  limibs  the  two 
offences,  I  desire  to  say  decidedly,  that  I 
shonld  hold  the  crime  of  sedition  in  its 
analogy  or  corresponding  principle  (if 
such  is  at  all  a  safe  principle  of  judgment), 
to  answer  to  the  analogy  of  all  chai  ges  of 
culpable  homicide,  of  more  or  less  aggra- 
vated character,  as  well  as  to  the  more 
direct  intent  which  is  in  cases  of  murder, 
Bud  may  be  also  in  sedition. 

A  party  is  legally  answerable  for  the 


death  of  another,  caused  by  his  unlawful 
act,  cilculated  to  produce  such  results, 
although  he  may  not  have  intended  any 
such  catastrophe,  if  he  acted  reckle-sly 
and  without  regard  to  the  safety  of  others. 
Yet  he  is  not  in  all  cases  guilty  of  murder, 
but  of  culpable  homicide. 

And  this  is  the  corresponding  case  in 
analogy  to  sedition,  if  such  auaiogies  are 
not  most  unsafe  ground  h  for  legal  reason* 
ing.  In  sedition,  the  effect  of  resistance 
to  lawful  authority,  as  an  actual  result  to 
follow  from  the  words  used,  may  not  have 
been  intended  by  the  party;  but  if  the 
language  is  calculated  to  produce  that 
result,  is  seditiously  uttered,  contrary  to 
the  subject's  allegiance,  and  to  the  dan/^er 
of  the  peace  of  the  realm,  I  hold,  without 
doubt,  that  the  crime  of  sedition  is  com- 
pleted. 

Still  the  authority  of  Hwn%e  cannot  be 
used  against  this  verdict,  except  by  mis- 
taking and  confounding  the  question  as 
to  the  general  doctrine  with  the  applica- 
tion of  the  doctrine  to  our  indictments. 

I  think  the  Jaw  is  more  correctly  statod 
by  Mr.  Glerh,  in  the  defence  for  Palmer, 
which  I  have  already  adverted  to. 

Neither  do  I  think  a  correct  nse  has 
been  made  of  one  passage,  or  rather  of 
one  word  in  a  passage,  in  the  charge  of 
my  venerable  predecessor  to  the  jury,  in 
the  case  of  M'Laren  and  Baird.  In  the 
first  place,  on  turning  to  the  origin?fcl 
edition  of  that  report  from  which  the 
copy  in  the  State  Trials  is  printed,  I  do 
not  find  the  least  trace  that  the  charge 
was  afterwards  revised  by  his  lordship. 
On  the  contrary,  in  the  preface,  Mr.  Djtjo, 
who  certainly  has  not  attained  to  the 
accuracy  of  modern  reporters,  not  only 
does  not  state  any  such  authority  and 
sanction,  but  apologizes  for  the  great 
difficulty  of  preparing  a  correct  report. 
And  the  report  of  the  charge  is  intro- 
duced in  the  following  somewhat  apolo- 
getical  manner, — 

''The  Lord  Justice-Clerk  addressed  the  jury  in 
the  following  manner,*' 

different  from  the  reports  of  the  speeches 
of  counsel,  and  certainly  implying  that 
it  is  but  an  imperfect  report.  The 
Lord  Justice- General  (a)  informs  me  that 
he  has  not  the  slightest  recollection  of 
having  revised  his  speech;  that  he  is  sure 
Mr.  Dow  never  applied  to  him  for  anv 
such  purpose,  in  any  case  at  all,  and, 
therefore,  that  the  verbal  accuracy  of  that 
report  of  his  charge  ought  not  tu  be  relied 
on  as  any  expression  of  any  advised 
opinion  of  his. 

Then  again,  Mr.  Jeffrey* s  argument  as 
to  intention,   on  which  he  asked  for  a 

(a)  Previously  Lord  Justice-Cleik. 
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the  passages  are  most  material,  and 
directly  applicable  xo  this  case — 

"It  is,  howeyer,  important  to  observe,  in 
respect  of  this  class  of  cases,  where  the  inten- 
tion of  the  pnblisher  is  the  test  of  civil  or  of 
penal  liability,  that  with  a  view  to  exemption 
from  criminal  as  well  as  civil  responsibility, 
the  mere  abstract  intention  of  the  party  can- 
not protect  him  in  the  absence  of  facts,  which 
constitute  an  occasion  recognised  by  the 
law.  The  law  allows  no  man  to  defend  lumself 
by  saying,  *  1  did  an  act,  in  itself  injurious, 
mischievous,  and  illegal,,  but  I  did  it  with  an 
excellent  intention.'  And  it  must  also  be  re- 
marked, that  a  publication  not  warranted  by  the 
nature  and  exigency  of  the  occasion,  cannot  be 
justified  in  a  crimmal  any  more  than  a  civil 
proceeding )  for  if  the  occasion  does  not  justify 
or  excuse  the  act,  neither,  on  the  principle  just 
adverted  to,  can  mere  abstract  good  intention 
supply  a  sufficient  defence." 

8ach  is,  as  I  nnderstand,  the  purport  of 
the  proposed  definition  by  the  Criminal 
Commissioners  in  England,  when  the 
whole  of  their  passage  is  taken  {a) — 

"  Whosoever  shall  maliciously  compose,  print, 
or  publish  any  seditious  libel,  expressing  or 
signifying  any  matter  or  meaning  tending  to 
bring  into  hatred  or  contempt  the  person  of 
Her  Majesty,  or  Her  Government,  or  the  con- 
stitution of  the  United  Kingdom  as  by  law 
establiMhed,  or  both  Houses,  or  either  House  of 
Parliament,  or  to  excite  Her  Majesty's  subjects 
to  attempt  the  alteration  of  any  matter  in  Church 
or  State  ua  by  law  entablished,  otherwise  than  by 
lawful  means,  shall  incur  the  penalties  of  the 
eleventh  class." 

Here,  the  word  "  tending  "  is  equivalent 
in  reasoning  and  legal  import  to  '*  wickedly 
and  feloniously"  or  **  seaitiously." 

It  is  not  used  with  reference  to  any  in- 
tent directly  to  produce  the  precise  results 
which  the  language  of  the  libel  tends  to 
produce.  The  8th  article  of  the  same 
section  also  shows  this  to  be  their  mean- 
ing; and  the  above  definition  distinctly 
comprehends  and  supports  this  vezdict  as 
sufficient  when  applied  to  the  indictment. 

Concurring  in  the  view  of  the  law  as 
thus  explained,  it  appears  to  me  to  be 
very  clear,  that  a  verdict  finding  the 
parties  guilty  of  sedition,  in  so  far  as  that 
they  used  language  calculated  to  excite 
popular  disaffection  and  resistance  to  law- 
ful  authority,  on  this  indictment,  is  a 
good  conviction  in  point  of  law,  and  that, 
on  the  motion  of  Her  Majesty's  Advocate, 
sentence  must  be  pronounced  on  this 
verdict.  But  I  must  add,  in  conclusion, 
that  it  is  matter  of  satisfaction  to  me,  thiit 
the  jury  did  leave  out  the  word  intended, 
in  the  special  way  in  which  it  was  inserted 
in  this  indictment,  not  only  because  the 
case  is  thereby  presented  to  us  in  a  much 
less  a&^gravated  light,  but  also  because  if 
I  bad  been  on  the   jury,   as  the  more 


direction,  wholly  related  to  the  general 
unlawful  purpose  which  the  words 
wickedly  and  ^loniously  in  that  indict- 
ment implied,  or  which  "seditiously" 
implies  in  this,  and  did  not  relate  to  the 
intent  to  produce  the  exact  results  which 
the  language  was  calculated  to  produce. 
This,  I  think  plain,  on  reading  his  speech, 
which  looks  as  if  it  had  been  corrected. 
It  is  to  that  general  doctrine,  in  the  law 
of  sedition,  that  a  part  of  the  charge  is 
directed.  But,  I  own,  I  can  the  less  rely 
on  the  verbal  accuracy  of  that  report,  for 
criminal  tendency  and  criminal  intention 
are  used  as  exactly  equivalent  expressions 
in  the  sentence  m  question,  and,  there- 
fore, in  this  argument,  that  report  really 
cannot  give  us  correctly  what  was  stated, 
or  clearly  would  be  an  authority  against 
the  pannePs  argument. 

As  I  read  the  charge,  I  do  not  think  it 
had  any  reference  to  the  special  point  here 
raised,  even  indirectly. 

Looking  to  all  other  practical  exposi- 
tions of  the  law,  I  find  the  law  stated 
exactly  according  to  my  apprehension  of 
it.  I  say  practical  expositions,  for  I  value 
a  direction  to  a  jury  by  judges  of  autho- 
rity, intended  to  guide  them,  or  the 
collection  of  the  law  there f^m  deducible 
in  works  having  direct  reference  to  the 
way  a  jury  is  to  be  directed,  as  far  more 
useful  than  mere  general  definitions  of  the 
Clime  in  the  abstract. 

I  concur  entirely  in  the  way  the  law  is 
ptated  for  practical  objects,  in  2  Starkie 
on  Libel,  in  the  Crinainal  Division  of  his 
book,  129,  130;  Blasphemy,  140,  141, 
147,  lol-2,  175;  Lord  EUenh&fm^gh, 
in  Lambert  and  Perry's  case, (a)  cited  at 
p.  177;  again  at  182-3— which  is  very 
important — as  to  the  distinction  between 
the  unlawful  purpose  and  the  sort  of  intent 
which  in  this  indictment  is  superadded 
very  erroneously  and  superfluously,  as  to 
the  special  results  which  the  words  are 
calculated  to  produce.  So  Lord  Holt jant 
the  matter  in  a  case  of  great  note.  Tut- 
chin*8  casd(&)  cited  at  188.  See  also  Lord 
Ellenborough  in  GobheU'e  case,(c)  cited 
at  193 ;  again  p.  207  and  216.  On  this 
I  observe,  that  there  is  no  distinction 
in  principle  as  to  the  offence  of  sedition, 
whether  it  is  committed  by  language  or 
by  publications— very  great  difierence, 
indeed,  as  to  the  sufficiency  of  the  proof, 
as  to  the  allowance  to  be  made  for  the 
inexperience  and  temperament  of  the 
speaker— the  extent  of  the  mischief,  and 
such  like  considerations,  but  none  as  to 
what  constitutes  the  ofience,  217. 

As  to  intention,  again,  at  240,  244,  258, 

(a)  2  Camp.  398.  31  St.  Tr.  385. 

(6)  14  St.  Tr.  1095. 

(c)  29  St.  Tr.  1.  I 


(a)  7th  Report,  p.  122  C1W3). 
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serious  obarge  had  not  been  proved,  I 
believe  that  1  bhoald  have  returned  the 
same  verdict  with  that  which  is  recorded. 

Lord  Mackenzie  :  I  concur.  I  think  the 
crime  of  sedition  is  sufficiently  constituted 
by  using,  whether  in  printing,  or  writing, 
OF  orally,  language  calculated  (which,  ot 
course,  means  plainly  calculated)  to  ex- 
cite popular  disaffection,  and  resistance 
to  lawful  authority, •provided  this  be  done 
wickedly  or  seditiously,  t.e.  without  law- 
ful justification  or  excuse.  I  do  not  think 
that  to  constitute  sedition,  it  is  essential 
that  there  shall  be  in  the  delinquent  a 
desire  or  intention  to  excite  this  disad'ec- 
tion  and  insurrection,  or  resistance,  pro- 
vided he  intends  to  use  words  plainly 
calculated  to  excite  these,  and  uses  them, 
and  that  without  justification  or  excuse. 
It  seems  to  me  clear,  that  this  last,  t.0. 
using  the  words,  is  enough  to  cause  the 
evil  of  the  crime,  i.e,  danger  to  the  public, 
and  that  the  want  of  justification  or  ex- 
cuse is  sufficient  to  make  the  committer 
of  it  answerable  criminally.  And  if  such 
an  act  be  a  crime  at  all,  if  it  be  not  law- 
ful, it  can  be  no  other  crime  than  sedi- 
tion. We  never  could  say  that  it  was  a 
crime,  but  not  sedition,  and  so  not  falling 
under  the  recent  statute,  which  limits  the 
punishment  of  sedition,  but  does  not 
limit  the  nunishment  of  any  other  crime.(a) 
Can  we  then  hold  such  conduct  not  to  be 
criminal  at  all  P    I  think  that  impossible. 

Put  the  case,  for  instance,  that  a  man, 
without  any  justification  or  excuse,  prints 
and  publishes  a  pamphlet  containing 
words  plainly  calculated  to  excite  popular 
disaffection  and  insurrection,  or  resistance 
to  lawful  authority;  and  that  this  is 
proved  against  him ;  but  that  he  proves, 
per  contra,  that  his  previous  conduct  was 
nighly  and  zealously  loyal;  that  accord, 
ingly,  he  had  at  first  refused  to  print  the 
pamphlet,  and  had  at  last  reluctantly 
yielded  to  do  it  only  for  a  large  bribe,  and 
afterwards  done  his  best  to  counteract  its 
effect,  still  he  would  be  guilty  of  sedition. 
True,  his  desire  and  intention  would  ap- 
pear to  be  only  to  get  money.  But  with 
that  desire  and  intention  he  acted  without 
justi^cation  or  excuse,  and  in  disregard 
of  law,  and  printed  and  published  what 
was  in  itself  manifestly  dangerous  to  the 
public.  He  therefore  was  not  innocent 
but  criminal,  i.e.  seditious. 

Or,  say  that  a  man  did  the  same  thing, 
moved  by  tlu'eats  and  fear,  but  not  such 
fear  as  amounted  to  a  legal  justification, 
he  might  say  he  had  no  intention  to 
raise  disaffection  or  resistance  to  lawful 
authority,  but  that  would  not  sufficiently 
defend  him  from  a  charge  of  sedition. 

Or,  say  he  did  it    only  to  show    his 


(fl)  7  Will.  4  &  1  Vict.c.  5.  Kep.  8.L.R.  1874. 


eloquence  and  ingenuity  as  B<m88eau  is  said 
to  have  written  against  the  existing  institu- 
tions of  society,  after  at  first  intending  to 
display  his  talents  on  the  other  side,  and 
being  advised  by  a  friend  that  the  side  of 
innovation  wa^  best  for  showing  off  talent. 

Or,  suppose  he  did  it  only  to  frighten 
Government  or  Parliament  into  some 
measure  which  he  favoured,  not  truly 
desiring  or  expecting  actual  insurrection 
or  disaffection  to  take  place. 

In  all  these  cases,  and  many  others  that 
may  be  imagined,  the  person  must  be. 
guilty  of  sedition,  by  doing  wilfully,  and 
without  justification  or  excuse,  an  act  of 
a  seditious  tendency. 

It  is  said,  Mr.  Hume  defines  sedition  to 
be  not  only  **  calculated,"  but  '*  intended  ** 
to  excite  disaffection  and  trouble  in  the 
state.  But  the  passage  cited  for  the 
pannels  has  not  itself  the  appearance  of 
precise  or  accurate  definition ;  nor  can  I 
believe  that  Baron  Hume  in  it  at  all  con- 
templated the  question  whether  the  in« 
tent  ion  to  excite  disaffection  or  trouble 
was  essential.  For  if  he  had,  he  would 
have  followed  it  up  by  a  commentary  on 
that  branch  of  the  definition,  of  which  I 
see  no  appearance  whatever.  Ou  the  con- 
trary, he  says  (vol.  1,  pp.  664  and  668)— 

*<  The  reason  in  all  these  cases  is  the  same  : 
That  all  measures  of  this  desoription,  by  exas- 
perating the  multitude,  and  infecting  taem  with 
jealousy  and  dislike  of  the  established  order  of  the 
State, tend  directly  to  a  breach  between  sovereign 
and  sabject,  and  to  fill  the  realm  with  trouble  and 
dissension.  To  prepare  which  miserable  ca- 
lamity, can  no  more  be  doubted  to  be  a  cognis- 
able crime,  and  one  too  of  a  high  degree,  than 
that  it  is  a  crime  to  partake  of  the  very  measurt'S 
themselves  of  resistance  and  violence,  if  such 
follow,  to  which  those  exhortations  have  seduced. 

"The  characteristic  of  sedition  lies  in  the 
forwarding,  preparing,  and  producing^  such  a 
ptate  of  things  as  may  natundiy  issne  in  public 
trouble  and  commotion. 

'*  The  crime  of  sedition  lies  in  the  stirring  of 
such  bnmours  as  naturally  tend  to  change  and 
commotion  in  the  State." 

And  all  his  reasonins^  is  applicable  to 
sedition  of  the  nature  I  nave  stated. 

Erahine  sneaks  in  the  same  way,  though, 
no  doubt,  ne  does  not  sufficiently  dis- 
criminate sedition  from  leasing-making. 
(Tit.  iv.  B.  iv.  B.  29.)    He  says— 

*'  Verbal  sedition,  which  fh  our  statutes  gets 
the  name  of  leasing-making,  is  inferred  from 
the  uttering  of  words  tending  to  sedition,  or  the 
breeding  of  hatred  and  discord  between  the 
King  and  his  people." 

He  says  nothing  of  intention. 

But  our  practice  is  what  affords  the 
most  important  authority  in  aid  of  what 
is  in  itself  reasonable.  On  that  I  need 
not  go  over  what  your  lordship  has  fully 
treated  already. 
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Then,  if  snch  be  the  nature  of  sedition 
in  oar  law,  how  stands  the  present  case  P 

The  indictment  sets  forth  that  the 
p'lnnels  seditiously  used  language,  which 
is  recited,  and  which  appears  to  be  very 
plainly  in  itself  of  a  seditious  nature. 
And  then  it  proceeds — 
**  And  the  whole  or  part  of  jthe  language  above 
8et  forth,  as  ased  by  you  the  Miid  John  Grant, 
Henry  Kanken,  and  Robert  Hamilton  respec- 
tively, as  above  libelled,  ^as  intended  and 
calculated  to  excite  popular  disaffection,  com- 
motion, and  violence,  and  resistanoe  to  lawful 
authority." 

Kow  here,  in  the  view  of  the  law  I  have 
c^iven,  the  statement  of  that  language, 
and  the  statement  that  it  was  used  sedi- 
tiously, and  calculated  to  excite  popular 
disaffection,  and  resistance  to  lawful 
authority,  was  itself  a  sufficient  charge 
of  sedition.  The  statement  of  its  being 
*'  intended  "  to  excite  these  was  not  essen- 
tial, but  intensive,  meant  to  aggi-avat^  the 
charge,  not  to  constitute  it.  So  stands 
the  charge .  Th e  Terd ict  is — (reads  it) ,  and 
a  finding  in  like  terms  by  a  majority  is 
added  against  the  other  pa'nnel.  And  the 
jury  explained  that  they  omitted  the  word 
'*  intended,"  not  meaning  to  find  that. 

Now,  I  can  regard  this  as  nothing  else 
than  a  finding  of  the  pannels  guilty  of  the 
sedition  libelled,  in  so  far  as  charged  with 
seditiously  using  words  calculated  to 
excite  disaffection  and  resistance  to  lawful 
authority,  though  not  with  the  aggrava- 
tion of  intentiop  to  excite  these.  And  if 
that  was,  as  I  hi^vo  said,  a  sufficient  chi^rge 
of  sedition,  the  conviction  of  it  must  be  a 
sufficient  conviction  of  sedition.  It  is  a 
conviction  of  guilt  a^d  of  sedition  under 
this  libel.  It  implies,  therefore,  that  the 
words  were  used,  not  justifiably,  or  excus- 
ably, but  seditiously,  calcnlated  to  excite 
disaffection  and  unlawful  resistfince,  and 
so  is  a  conviction  of  legal  seditioQ.  The 
limitation  of  the  finding  makes  the  sedi- 
tion less  aggravated,  and  must  lighten  the 
sentence.  But  it  cannot  warrant  o^fo^ottor. 

The  finding  in  this  case  is  not  am- 
biguous. Jt  cannot  mean  that  the  pannels 
used  the  words  justi6ably  or  excusably, 
for  then  they  would  not  have  been  found 
guilty  of  sedition,  or  guilty  ^t  all ;  but 
not  guilty.  It  must  mean  that  they  were 
guilty  of  the  sedition  libelled,  as  fa^  as 
they  x^Bed  the  words. 

I  need  say  nothing  of  the  competency 
of  a  jury  finding  part  only  of  what  is 
libelled.  It  is  not  disputed,  and  is  war- 
ranted by  the  ordinary  style  of  our  indict- 
ments— 

"  all  which,  or  part  thereof,  being  found  proven, 
you  ought  to  be  punished  with  the  pains  of 
law,'*  &c. 

liord  MoKCREiFY:  I  paid  all  the  atten- 
tion in  my  power  to  the  argument  on  the 


nature  and  effect  of  this  verdict,  and  I 
have  since  considered  very  carefully  the 
whole  matter,  and  examined  all  the  cases 
on  the  subject,  as  I  find  them  variously 
reported. 

it  is  undoubtedly  a  mitigated  verdict 
with  reference  to  the  charges  in  the 
indiotment.  It  finds  the  very  serious 
charge  of  conspiracy  libelled  not  proven. 
It  also  finds  John  Oraht,  who  was  indicted 
along   with  Banhen  and    HamUtan,  not 

faWtj  of  the  remaining  charge  of  sedition, 
ut  It  finds  the  parties  now  at  the  bar 
guilty  of  sedition  in  the  particular  terms 
expressed  in  the  verdict--* 

*'  Unanimously  find  the  pannel  Robert  Hamil- 
ton guilty  of  sedition,  in  so  far  as  that  he  used 
language  calculated  to  excite  popular  disaffec- 
tion and  resistance  to  lawful  authority ;  and,  by 
a  majority  of  one,  find  the  pannel  Henry  Banken 
also  guilty  of  sedition,  in  so  f ar  aa  that  he  used 
language  calculated  to  excite  popular  disaffec- 
tion and  resistance  to  lawful  authority." 

Looking  at  the  Terdict,  as  it  so  stands 
recorded,  and  expressly  approved  of  by 
the  jury  when  it  was  read  to  them,  I 
was  of  opinion,  at  the  time,  that  it  was  a 
good  ana  effectual  verdict,  to  make  these 
pannels  stand  convicted  of  the  crime  of 
sedition  libelled  in  the  major  proposition 
of  the  indictment,  to  a  certain  extent  and 
effect.  And  after  attending  to  all  the 
circumstances  and  considerations  on  which 
difficulties  and  doubts  have  been  raised  on 
this,  I  am  still  of  opinion  that  it  is  a  good 
▼erdict,  on  which  some  sentence  ought  to 
pass,  as  moved  for  by  the  Public  Prose- 
cutor. 

The  indictment  in  this  case  libels  sedi- 
tion simply  in  the  major  proposition 
(clearly  a  good  form,  according  to  the  case 
of  Sinclair  {a)  and  later  cases),  and  then, 
in  the  minor  proposition,  it  states  the 
facte  on  which  these  pannels  were  accused 
of  having  committed  that  crime;  and  it 
libels  particularly,  that  each  of  the  pri- 
soners  did,  in  the  meetings  set  forth, 
**  openly  and  seditiously  "  deliver  certniu 
speeches,  some  of  the  material  words  of 
which  are  quoted  in  the  indictment,  and 
the  whole  terms  or  substance  of  which 
were  more  fully  proved  in  evidence.  And 
it  certainly  bears  that  the  conduct  and 
speeches  of  the  pannels  ~ 
"  were  seditious,  and  were  intended  and  calcu- 
lated to  excite  popular  disaffection,  commotion, 
and  violence,  and  resistance  to  lawful  authority.** 

The  jury  have  not  found  the  prisoners 
simply  guilty  of  sedition  as  libelled;  and 
thev  have  not  found  them  guilty  of  sedition 
under  all  the  qualities  expressed  in  that 
clause  of  the  minor  proposition.  But  they 
have  found  them  guilty  of  sedition,  insofar 
as  that  (with  reference  to  the  particular  facta 

Qa)  28  St.  Tr.  777. 
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laid  in  the  indictment  as  to  each,  and  the 
averment  that  what  he  did,  he  did  openly 
and  seditiously)  he  used  language — 
**  calculated  to  excite  popular  diBafFectiOn  and 
resistance  to  lawfal  authority." 

In  this  finding,  they  have  left  ont  the 
word  ' '  intended,"  and  left  the  matter  to 
stand  simply  on  this,  that  the  language 
nsed  openly  and  seditiously  was— ^ 
"  calculated  to  ex<^ice  popular  disaffection  and 
resistance  to  lawful  authority." 

The  matter,  therefore,  stands  thus :  that 
the  jury  have  not  found,  and  1  take  it,  have 
left  out  expraponto  that  word  **  intended," 
not  being  prepared,  as  1  understand  their 
explanation,  to  find  that  the  language  was 
not  only  calculated  to  produce  the  effeet 
libelled,  but  that  it  was  actually  intended 
to  operate  in  that  matfuer.  I  do  not 
understand  the  verdict  as  having  nega- 
tived the  existence  of  such  intention.  But 
such  intention  not  being  found,  we  can 
only  take  the  verdict  on  that  which  is 
found.  If  the  jury  had  supposed  or  meant 
that  they  were  finding  the  prisoners  not 
guilty,  they  would  no  doubt  nave  said  so, 
as  they  did  in  the  case  of  Grant 

Now  the  question  appears  to  me  to  be, 
whether,  when  the  verdict  finds  the  par- 
ties guilty  of  sedition,  defining  the  natnre 
and  extent  of  that  sedition  in  the  terms 
employed,  the  facts  scrt  forth  in  those 
terms  do,  or  do  not,  by  law  amount  to 
sedition  P 

But  if  the  law  be,  as  I  think  it  is,  that, 
under  a  charge  of  sedition,  if  the  acts  or 
speeches  libelled  are  in  their  own  natnre 
seditions,  and  calculated  to  exoite  dis- 
affection and  resistance  to  lawful  authority, 
that  is  sedition)  and  that  it  is  not  neces- 
sary or  essential  to  libel  or  to  prove  an 
aottial  intention  in  the  speakers,  writers, 
or  actors ;  then  as  the  word  "  intended  "  in 
thd  indictment  was  not  necessary  to  the 
charge,  the  verdiet  finding  the  pai'ties 
guilty  of  seditiouj  in  terms  sufficient  to 
satisfy  the  principle  of  law,  must  be 
effectual  lis  a  conviction  of  the  accused, 
and  sufficient  to  warrant  a  sentence  by  the 
Court. 

I  do  not  think  it  is  necessary  now  to  go 
throtigh  the  various  cases  which  have 
occurred  in  the  practice  of  the  Court  on 
indictments  for  sedition,  though  1  have 
made  notes,  I  believe,  of  nearly  all  of 
them.  That  has  been  already  done,  in  my 
judgment,  \ety  fully  and  effectually.  The 
indictments  do,  in  general,  bear,  as  all 
indictments  do,  that  the  things  charged 
were  done  *•  wickedly  and  feloniotisly,"  or, 
in  the  particular  case  of  sedition,  some- 
times ••  openly  and  seditiously,"  which  has 
been  found  relevant  in  the  present  case, 
as  well  as  in  other  cases ;  and  in  a  few 
instances  the  word  "  intended,"  or  some 


similar  word,  has  been  applied  to  the 
character  of  the  speeches  or  writings 
libelled.  But  in  the  general  course  of 
such  indictments,  the  terms  most  common- 
ly used  are  *'  calculated,"  or  "  tending," 
or  some  such  word  applied  to  the  words  or 
writings  specified,  sometimes  the  words 
are  **  of  a  seditions  tendenc)^,"  or  **  obvi- 
ously calculated  to  stir  up  a  spirit  of  dis- 
affection," &c.  Sometimes  writing  and 
printing  a  seditious  pamphlet — 
"  calculated  to  degrade  and  to  bring  into  con- 
tempt our  present  happy  system  of  govern- 
ment," &c. 

sometimes  (as  in  McLaren  and  Baird) 
••wickedly  and  feloniously  did  deliver 
a  speech  oontaining  a  number  of  sedi- 
tious and  inflammatory  remarks  and 
assertions — 

*'  calculated  to  degrade  and  bring  into  con- 
tempt the  Government  and  Legislature,  and  to 
withdraw  therefrom  the  aonfidence  and  affection 
of  the  people,  and  fill  the  realm  with  trouble 
and  dissension.*' 

I  gather  from  all  the  oases,  that  the 
essence  of  the  crime  of  sedition  consists  in 
the  character  and  plain  meaning  and  im- 
port of  the  words  spoken  or  written,  as 
being  oalcnlated  or  as  tending  to  excite 
disaffection,  to  bring  the  laws  and  oousti- 
tution  into  contempt,  or  to  excite  resist- 
ance to  lawful  authority.  And  when  this 
is  clear  in  any  particular  case,  provided 
the  words  had  been  deliberately  and  by 
the  free  will  of  the  party  spoken  or 
written,  the  crime  of  sedition  has  been 
committed.  No  doubt,  there  must  be 
intention  to  this  effect,  that  the  party  did 
intend  to  speak  or  to  write  the  things  laid 
to  his  charge,  ben  ring  the  character  of 
being  so  calculated  to  excite  disaffection* 
And  if  the  words  do  not  in  their  natural 
and  obvious  meaning  import  that  which  is 
alleged,  it  may  sometimes  be  necessary  to 
assign  and  to  prove  an  entirely  different 
meaning  as  attached  to  the  words,  as  in  the 
case  of  Daniel  Isaae  JEaton,(a)  in  which  it 
wa^  alleged  that  King  George  the  Third 
was  represented  under  the  figure  of  a  game 
cock.  But  where  the  meaning  and  import 
of  the  words  is  not  at  all  in  dispute^  the 
only  question  is,  after  it  has  been  proved 
thai,  they  were  used  advisedly  by  the 
parties,  whether  they  are  of  the  seditious 
import  libelled,  in  so  far  as  they  are  cal- 
culated or  have  a  tendency  to  excite 
disaffection  and  resistance  to  lawful 
authority. 

Without  thinking  it  necessary  to  go  into 
further  detail,  after  the  full  explanation 
already  giyen^  I  would  only  say  that  my 
attention  has  been  most  particularly  fixed 
un    the    whole    proceedings  which  took 

(a)  28  St.  Tr.  1018. 
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place  in  the  remarkable  case  of  Bohertson 
and  Berry, {a)  who  were  tried  in  March  1793, 
on  an  indictment  charging  them  with  the 
crime  of  sedition,  in  so  far  as  they  were 
gniltj  of  printing  and  pablishing  a  sedi- 
tions pamphlet — 

"containing  false,  wicked,  and  seditions  asser- 
tions, calculattrd  to  degrade  and  bring  into  con- 
tempt our  present  happy  system  of  government, 
and  withdraw  therefrom  the  confidence  and 
affection  of  our  subjects." 

They  were  charged  with  wickedly  and 
seditionsly  printing  and  publiphing  the 
pamphlet  so  designated.  Upon  that  charge 
a  verdict  was  returned  by  which  the 
jury— 

"  all  in  one  roiee  find  it  proven  tbut  the  said 
James  Robertson  did  print  and  publish,  and  that 
the  said  Walter  Berry  did  publish  only,  the  pam- 
phlet libelled  on." 

That  was  a  special  verdict,  as  the  verdict 
in  the  present  case  is.  It  did  not  find 
cither  of  the  prisoners  gnilty  of  sedition  as 
libelled,  or  of  tho  crime  libelled,  bnt  it 
found,  in  specific  terms,  a  certain  thing 
as  to  each  of  the  prisoners,  without  one 
word  as  to  the  intention  of  either 
of  them,  and  not  saying  specially 
that  they  did  those  things  wickedly  and 
felonionsly,  or  with  any  such  quality. 
This  is  the  more  important,  because  it  ffave 
rise  to  a  great  deal  of  discnssiun,  in  whicth 
the  accused  had  the  aid  of  the  very  eminent 
counsel,  Mr.  Wight,  and  Dean  of  Faculty 
the  Honourable  Henry  Erehine ;  and  after 
long  argument  and  aftertaking  time  to  con- 
sider, the  Court  were  unanimous  that  the 
verdict  was  effectual  as  to  BoberUon;  but 
they  were  divided  in  opinion  on  the  case  of 
Berry.  Yet  it  was  decided  by  a  majority 
(Eakgrave,  AherGromby,  Jusiice-Clerk  Brax- 
fidd,  against  Hmderhmd  and  Dunsinnan) 
that  it  was  a  good  verdict  as  to  Berry  also. 
The  objection  was  precisely  that  the  ver- 
dict did  not  find  tho  intention,  but  it  was 
decidedly  held  that  that  was  not  necessary. 
And,  indeed,  if  it  were  necessary  that 
that  should  be  specially  found  by  the  jury, 
wherever  they  do  not  find  a  simple  verdict 
of  guilty  as  libelled,  it  would  be  diflacult 
to  see  how  any  man  should  be  found 
guilty  upon  the  act  of  printing  or  pub- 
Ushing  tne  most  seditious  and  inflamma- 
tory libel  which  can  be  supposed.  And 
yet  I  take  it  to  be  clear  law  that  every  man 
IS  answerable  to  the  law  for  what  he  prints 
and  publishes  to  the  world  of  a  seditious 
tendency.  He  may  sometimes  prove  a 
case,  to  relieve  himself,  wholly  or  par- 
tially. But  in  the  absence  of  all  such 
proof,  the  case  is  clear  on  the  act  done. 

(a)  23  St.  Tr.  79. 


I  do  also  think  it  very  striking,  that  in 
that  very  able  address  which  Mr.  John 
Clerk,  whose  zeal  for  the  interest  of  his 
clients,  as  well  as  for  the  liberty  of  the 
subject,  and  whose  great  knowledge  of 
law,  and  extraordinary  acateness  of  dis- 
crimiuation,  never  were  exceeded  in  any 
bar,  made  for  Mr.  Fysche Palmer,(a)  he  no- 
where maintained  (and  neither  did  even 
Mr.  John  Haggart,  in  objecting  to  the 
relevancy  of  the  indictment)  that  the  jury 
must  be  satisfied  of  the  actual  intention 
of  Mr.  Palmer  in  the  matter.  Bat,  on  the 
contrary,  Mr.  Clerk  says,  in  emphatic 
terms — 

"To  render  a  writing  seditious,  it  must  be 
intended  or  calculated  to  urge  Uie  people  to 
actual  violence ;  " 

and  tke  charge  of  Lord  Ahereromhy  in  that 
case  was  entirely  on  the  question,  whether 
the  paper  was  of  a  seditions  import  or 
tendency,  and  whether  Palmer  was  the 
writer  or  art  and  part  in  writing,  printing, 
and  publishing  it. 

In  connection  with  that  case,  and  as 
very  important  in  the  question,  I  beg 
leave  further  to  observe,  that  in  all  the 
indictments  to  which  1  have  been  alluding, 
there  is  what  used  to  be  called  the  "  at 
least "  clause,  on  which  the  accused  might 
be  found  guilty  as  art  and  part,  though 
not  proved  to  be  the  direct  author  or  actiir 
in  the  writing,  printing,  or  publiahing. 
And  so  the  verdict  in  the  case  of  Palmer 
finds — 

''the  address  mentioned  in  the  libel  to  be  a 
seditious  writing,  tending  to  inflame  the  minds 
of  the  people:  Find  that  the  pannel  was  art  and 
part  guilty  in  writing  the  said  address,  and  that 
be  is  guilty  of  causing  the  said  address  to  be 
printed,  and  that  he  is  guilty  of  distributing,  and 
causing  to  be  distributed,  the  said  seditious  and 
inflammatory  writing." 

This  is  another  example  ofa  special  verdict, 
bearing  not  a  word  of  intention,  and  an 
important  part  of  it  depending  on  the  "  at 
lea»t  "  clause,  in  which  no  intention  is  set 
forth,  except  what  might  be  implied  in 
the  nature  of  the  writing  itself. 

I  shall  not  go  farther  into  this  matter, 
excepting  only  to  observe,  with  all  manner 
of  difBdence,  that,  as  far  as  I  am  informed, 
it  would  be  quite  clear  in  England  that, 
if  the  libel  set  forth  in  the  indictment  or 
information  is  in  its  nature  seditious,  it 
is  not  material  whether  an  actual  intention 
be  found  or  not.  Thus,  Lord  EUenborough 
said,  in  Bex  v.  Cohbett — 

"If  a  publication  be  calculated  to  alienate 
the  affections  of  the  people,  by  bringing  the 
government  iuto  disesteem,  whether  the  ex- 
pedient resorted  to  be  ridicule  or  obloquy,  the 


(a)  23  St.  Tr.  287. 
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writer,  pablisher,  &c.,  are  piiDishable  {a).  And 
whether  the  defendaut  really  iutended  by  his 
pahiicatioa  to  alienate  the  affections  of  the 
people  from  the  ^yernment  or  not,  is  not 
material.  If  the  publication  be  calculated  to 
have  that  effect,  it  is  a  seditions  libel." 
And  see  Bex  v.  BiM*deU,(h)  &c. 

I  am  therefore  of  opinion  that  in  this 
case  the  Tordicb  is  sufficient  to  infer  a 
sentence  as  for  sedition  But,  as  I  have 
said  before,  it  is  a  verdict  finding  the 
prisoners  gniltv  of  a  charge  of  sedition 
considerably  mitigated. 

Lord  Medwtn:  The  indictment  in  this 
case  contains  a  distinct  charge  of  sedition, 
and  the  jnry  have  found,  bj  their  ver- 
dict, that  the  two  pannels  are  gnilty  of— 
"  sedition,  in  so  far  as  that  they  nsed  language 
calculated  to  excite  popular  disaffection,  and 
resistance  to  lawful  authority." 

This  was  in  answer  to  the  facts  con- 
stitutive of  the  charge,  that  they  openly 
and  seditiously  u?»ed  the  language  there 
sec  forth.  This  id  a  distinct  finding 
of  the  offence  charged  j  and  in  the  expla- 
nation which  occurred  with  the  jury  when 
they  returned  their  verdict,  they  pomtedly 
told  us  that  it  was  their  meaning  to  find 
them  guilty  of  sedition,  in  so  far  as  the^ 
did  what  is  there  expressed.  Now,  is 
there  anything  which  neutralizes  or  nul- 
lifies the  distinct  finding  P  Nothing  cer- 
tainly in  the  verdict,  for  it  contains  nothing 
more  than  the  words  already  quoted  ;  but 
it  is  said  that  the  charge  which  the  jury 
had  to  try  was,  whether  language  was 
used — 
« intended  and  calculated  to  excite  disaffection," 

and  that  the  jury  have  not  found  any* 
thing  with  regard  to  the  intention  of 
the  speakers,  and  as  the  jury  explained 
to  the  Court,  this  was  not  an  over- 
sight, but  omitted  ex  propoaito.  Then 
it  is  argued,  that  the  intention  to  excite 
disaffection  not  being  found,  but  the  re- 
verse inferred,  this  verdict  does  not 
support  the  charge  and  the  crime  of 
sedition,  although  the  jury  may  have 
thought  that  what  they  found  was  sufficient 
to  do  so.  No  doubt  there  is  eome  difficulty 
here,  and  a  good  deal  of  plausibility  in  the 
objection,  but  after  some  wavering  in  my 
opinion,  I  have  now  come  back  to  my 
original  impression,  that  the  objection 
cannot  be  sustained.    The  doubt  in  my 

(«)  29  St.  Tr.  1.  The  remaining  words  are 
not  in  the  report  in  29  St.  Tr.,  but  are  taken 
from  Archbold's  Cr.  PI.  (p.  607  of  12th  edit.) 
where  Bes  v.  Burdett  4  B.  &  AM.  96, 1  St.  Tr. 
N.a  1,  and  Bex  v.  Harvey  2  B.  &  C  267, 
2  St.  Tr.  N.S.  61,  are  cited,  but  these  words  do 
not  appear  m  these  cases.  Cockbum's  Trial?  for 
Bediuon,  vol.  i.,  p.  12  ;  but  see  above,  p.  507n. 

(6)  1  St.  Tr.  K.S.  1,  4  a  &  Aid.  95. 


mind  arose  from  the  description  of  the 
crime  of  sedition  given  by  Baron  Hume, — 
**  that  it  reaches  all  practices  which  are  suited 
and  intended  to  disturb  the  trauquillity  of  the 
State," 

and  the  sanction  which  seemed  to  be  given 
to  this  statement  by  the  present  indictment, 
as  if  it  was  a  necessary  element  in  theobaree 
that  the  words    openly  and    seditiously 
spoken  were  intended  as  well  as  calculated 
to  excite  disafiection,  so  as  to  call  upon 
the  jury  expressly  to  find  the  intent  as 
well  as  the  fact  of  uttering  seditions  ex- 
pressions.   But  I  am  now  satisfied .  that 
the  crime  of  sedition  requires  neither  the 
intent  to  be  set  forth  in  the  indictment, 
nor  to  be  found  by  the  jury.    It  is  not  one 
of  those  offences  where  we  look  to  the 
intent  so  much  as  to  the  oonseqaences,  or 
the  effects  produced,  or  calculated  to  be 
produced,    by    tiie    words    uttered,    the 
meaning  of   which  is    plain.     It  i^  the 
danger  to  the  tranquillity  of  the  State  from, 
seditious  harangues  addressed  to  a  mul- 
titude of  people,  rather  than  the  inten- 
tion of  the  speaker,  that  the  law  looks 
to.     Some  crimes  consist  in  intent,  and 
then  this  must  be  specially  set  forth  in  the 
charge^  and  must  be  found  by  the  jury. 
That  branch  of  the  law  of  treason  which 
consists  in  compassing  and  imagining  the 
death  of  the  king,  rests  on  the  intent,  and 
the  overt  acts  are  onlv  to  prove  this  intent. 
The  intent  must  be  charged  and  must  be 
found.    In  a  more  ordinary  department 
of  law,  there  may  be  a  charge  to  stab  any 
one,  with  intent  to  murder,  rob,  or  maim, 
or  disfigure  j   there   the  essence   of   the 
crime  is  the  intent.    But  sedition  is  not  a 
crime  of  this  character:   its  essence  is 
using   seditious   language   calculated    to 
excite  disaffection  in  the  minds  of  the 
hearers.     Accordingly,  indictments  have 
been  well  laid,  and  held  relevant,  without 
anything  about  intention  being  stated  in 
them.    Indeed,  I  do  not  know  that  an 
indictment  for  sedition  was  ever  objected 
to  because  nothing    was  suid  as  to  the 
intention  of  the  speaker,  but   only  the 
tendency  of  his  language  stated.    Thus, 
in  the  case  of  Morton  (a)  and  others,  in 
1793,  the    charge    was,    that   they  were 
guilty  of  sediiioUf  by  Uttering  seditious 
speeches,  tending  to  excite  a  spirit  of 
disloyalty  and  disaffection  to  the  King 
and    established    government.    I   think, 
in,  all  the  many  cases  for  sedition  tried 
at  that  time,  the  same  phraseology  was 
adopted.    In  the  case  of  berry  and  Bohert- 
8on,(h)  the  statement  was  that  it  was  cal- 
culated to  degrade  and  bring  into  contempt 
the    Government  i    in  Fysohe  Palmer  (c) 

(a)  23  St  Tr.  7. 
(6)  lb.  79. 
(c)  Ih.  237. 
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the  same  term  iBased.and  in  Skirvinga^ia) 
and  in  others.  We  mast  never  forget 
that  these  prosecutions  were  conducted  by 
the  able  Crown  connsel  of  the  day,  in- 
cluding Solicitor-Greneral  Blair  and  Mr. 
Burnett,  and  the  pannels  were  often  de- 
fended by  the  greatest  lawyers  at  the  bar, 
including  Mr.  Wight,  Mr.  Clerk,  and 
Mr.  Gillies  among  others.  Again,  at  a 
later  period,  in  the  case  of  McLaren  and 
Bairdiih)  in  1817,  sedition  was  charged  in 
so  far  as  the  pannels  had  spoken  words 
tending  to  bring  the  Grovemment  and 
Legislature  into  contempt.  The  eminent 
counsel  who  defended  the  accused  dis- 
tinctly admitted  that  this  was  a  relevant 
charge  of  sedition,  that  it  was  not  ncces 
sary  specifically  to  set  forth  intention  in 
the  charge,  and  on  this  they  were  con- 
victed and  punished.  One  cannot,  how- 
ever, wonder  that  an  express  assertion  of 
intention  in  a  charge  of  using  seditious 
language,  especially  to  an  unlawful  as- 
sembly, should  be  introduced  into  an  in- 
dictment as  an  important  aggravation  of 
the  charge,  as  was  done  in  some  portions 
of  the  indictment  in  Mulr's  case  (c) ;  for, 
when  anyone  at  a  large  public  meeting  of 
the  lower  classes  addresses  them  in  in- 
flammatory language  as  men  unjustly 
oppressed  by  their  rulers,  and  inciting 
them  to  redress  their  wrongs,  and  to  pro- 
vide guns  and  bayonets  for  the  purpose  of 
resistance,  it  must  be  presumed  that  the 
speaker  intends  that  his  views  should  be 
adopted,  and  his  advice  followed  ;  it  is 
the  only  snpposable  motive  for  his  having 
addressed  such  language  to  such  an  au- 
dience. The  intention  is,  in  short,  im- 
plied in  the  mere  use  of  the  words,  and 
proved  by  it.  If  the  accused  can  show 
that  he  had  no  such  motive,  but  a  diHerent 
one,  and  that  an  innocent  one,  not  plainly 
calculated  to  create  disaffection,  this 
may  possibly  be  a  defence  for  him,  and 
save  him  from  what  the  law  implies  in 
his  having  seditiously  uttered  words  cal- 
culated to  excite  disaffection.  But  it  will 
not  do  merely  to  allege  and  prove  another 
motive  than  the  intention  to  excite  dis- 
affection ;  it  must  be  some  innocent  motive, 
and  not  calculated  to  have  any  other  than 
the  intended  effect,  if  such  can  be  found ; 
such  only  would  justify  his  conduct.  For 
instance,  suppose  this  case  — a  very  im- 
probable one,  no  doubt — that  a  speaker, 
vain  of  his  oratory,  conceited  enough  to 
think  he  could  regulate  and  restrain  the 
feelings  and  conduct  of  a  mob,  should, 
with  no  other  motive  but  a  display  of 
bis  oratorical  power,  and  speaking  even 
against  his  own  feelings  and  convictions, 

(a)  23  St.  Tr.  391. 
(A)  S3  St.  Tr.  I. 
(c)  23  St.Tr.  117. 


address  a  public  meeting  and  use  sedi- 
tious language  to  them,  surely  this  would 
be  sedition  for  which  the  speaker  would 
be  responsible,  as  calculated  to  excite 
disaffection,  although  he  had  not  the  most 
remote  intention  that  this  should  be  the 
effect  of  his  oratory.  Again,  suppose  a 
hired  orator  were  procured  for  the  pur- 
pose, would  his  having  no  oiher  intention 
in  what  he  did,  except  to  pocket  the  sum 
fur  which  he  had  undertaken  the  task,  be 
any  defence  to  him  P  If  anyone  uses 
inflammatory  language  to  an  exoiteable 
crowd  of  people,  though  without  the  most 
remote  intention  to  excite  them,  he  must 
be  responsible  for  sedition,  just  as  much 
as  a  man  will  be  anwerable  to  the  law  if 
he  fires  a  pistol  in  a  street  and  someone 
is  injured  by  the  shot,  altliough  he  had 
not  the  slightest  intention  of  injuring 
anyone,  and  did  not  even  observe  anyone 
in  the  way.  The  act  was  calcula(.ed  to  do 
mischief,  and  it  has  done  mischief.  Ha 
ought  to  have  been  aware  of  such  a  pos- 
sibility, and  is  held  to  be  guilty,  because 
he  did  not  attend  to  this.  So  also  the 
seditious  speaker  cannot  be  allowed  to  U3o 
inflammatory  language  to  a  mob,  and  say 
he  had  no  intention  to  excite  them.  I 
think  it  clear,  then,  that  the  charge  would 
have  been  good  without  stating  that  the 
seditious  words  were  intended,  and  that  it 
is  sufficient  if  calculated  to  produce  the 
effect  stated.  A  jury  need  not  find  all 
the  facts  and  circumstances  stated  in  the 
minor,  provided  they  find  what  are  suffi- 
cient to  su))port  the  charge  in  the  major, 
and  I  think  this  is  amply  done  hero. 
The  terms  of  the  verdict  show  that  it  waa 
a  well-considered  one,  while  they  do  not 
find  anything  as  to  intention ;  observe 
they  do  not  even  find  that  the  words  used 
were  calculated  to  excite  "  commotion  and 
violence,"  which  is  also  in  the  charge, 
plainly  meaning  to  characterise  the  sedi- 
tion which  they  do  find  proved  as  of  a  less 
dangerous  kind  than  if  they  had  found 
the  whole  allegation ;  in  like  manner  they 
only  find  it  calculated  to  excite  popular 
disaffection  and  resistance  to  lawful  au- 
thority, and  I  think  that  they  declined  to 
find  anything  as  to  intention  with  the 
same  view.  They  held  this  to  be  an 
aggravation  of  the  offence  of  which  they 
found  the  pannels  guilty,  as  the  other 
would  have  been  also,  and  omitted  it  with 
the  same  view  of  lowering  the  character 
of  the  sedition,  for  which  they  held  the 
pannels  must  be  answerable.  The  omis- 
sion of  any  finding  as  to  intention  does 
not  then  nullify,  but  only  characterizes 
the  sedition  which  is  expressly  and  sub- 
stantively found. 

Lord  CocKBU&N :  I  have  no  idea  of  a 
crime  without  guilt  in  the  mind  of  the 
criminal.    No  crime  can  be    committed 


Digitized  by 


Google 


G25]        The  Queen  against  Grant,  Rjbnken,  and  Hamilton,  1S48.        [626 

regard  of  results,  can  be  proved.  This 
principle  gives  no  protection  to  the  wilful 
though  consoientiouB  despiser  of  the  law  ; 
because  his  case  includes  the  general  in- 
tention to  violate  the  law,  which  implies 
wickedness  of  design. 

Accordingly,  I  know  nothing  that  is 
more  unequivocally  laid  down  by  all 
authorities,  or  more  deeply  implied  m  all 
sedition  trials,  than  that  the  guilt  of 
sedition  is  not  contracted  where  the  in« 
tention — in  the  sense  in  which  I  use  this 
expression — was  innocent.  This,  as  I 
read  them,  is  the  doctrine  of  all  institu- 
tional writers,  of  all  courts,  and  of  all 
fublic  prosecutors  since  the  Revolution. 
t  is  BO  necessary  for  the  practical  exercise 
of  the  constitutional  privilege  of  free  dis- 
cussion, that  it  is  oue  of  the  principles  of 
which  the  laW  is  proud. 

I  have  been  surprised  to  be  told  that 
this  principle  is  not  recognized  in  the  law 
of  England.  I  believe  that  it  is.  And  I 
believe  this  with  as  much  confidence  as  it 
is  ever  proper  to  feel  in  regard  to  any- 
thing in  another  legal  system  when  that  is 
contested.  There  is  no  subject  on  which 
English  light  could  be  more  relevantly 
borrowed ;  and  therefore,  since  we  differ 
about  the  law  of  that  countrv,  I  wish  that 
we  had  protected  ourselves  by  taking  the 
Usual  course  for  having  it  ascertaiutd. 
The  only  conclusion  that  I  can  form  with- 
out this  aid  is,  there  can  be  no  sedition 
there  without  some  direct  or  indirect 
guiltiness  of  intention.  Hence,  every 
English  indictment  for  this  offence  sets 
forth  (as  I  understand)  that  the  words 
were  spoken  wickedly  and  maliciously;  or 
ohaiges  the  specific  f^ct  that  the  mischief 
expressed  by  them  was  intended.  Or, 
they  are  sometimes  said  to  have  been 
used  seditiously,  which  includes  every- 
thing necessary  for  the  composition  of  the 
offence,  and  among  other  things  wicked- 
ness of  design.  The  term  suggested  by 
the  Criminal  Law  Commissioners — whom  I 
respect  as  most  sagacious  and  enlightened 
expounders  both  of  what  the  law  is,  and  of 
what  it  ought  to  be— is  *'  malicious."  But 
the  precise  term  is  immaterial.  In  one 
way  or  other  a  charge  of  criminal  design, 
or  of  criminal  indifference,  is  expressed  in 
all  charges  for  sedition;  and  1  suspect 
that  no  example  can  be  exhibited  of  judg- 
ment  following  on  any  Terdict  which  ex- 
cluded this  quality. 

I  am  perfectly  aware  of  the  cases  and 
passages  in  which  it  is  said  that  the  use 
of  words  of  a  dangerous  tendency  is  sufiS- 
cient;  but  I  think  that  these  authorities 
are  misunderstood.  All  that  I  understand 
them  to  mean  is,  that  atrocity  of  language 
is,  of  itself,  competent  evidence  of  the 
intention  or  of  the  wickedness  of  its  user ; 
and  th:it,  if  not  rebutted,  it  is  concliitiivu 


by  any  mere  act  abstracted  from  all  con- 
sideration of  motive.  Actus  non  facU 
reum  nisi  mens  sit  rea.  In  the  great 
majority  of  cases  the  mental  criminality 
consists  in  the  intention  to  do  the  par- 
ticular thing  charged;  and  hence  the 
wickedness  of  that  intention  is  commonly, 
though  perhaps  loosely,  given  as  descrip- 
tive of  the  only  sort  of  guilt  that  exists. 
But  it  is  not  to  the  precise  case  of  deli- 
berate intention  to  commit  the  exact  crime 
that  the  principle  can  even  be  meant  to 
be  applied.  One  crime  may  obviously  be 
committed,  while  another  was  meant: 
there  may  be  criminality  in  a  good  mo- 
tive, such  as  in  the  love  of  applause  or  of 
gain;  and  there  may  be  a  culpable  in- 
difference to  consequences  which  implies 
wickedness,  and  is  itself  a  crime.  What 
the  principle  means  is  that  there  must  be 
fnalus  animnu.  But  there  are  so  few  cases 
in  which  this  ctnimus  means  anything  ex- 
cept guilty  intention,  that  this  last  expres- 
sion is  usually  given  as  denoting  the 
general  meaning.  The  inward  guilt, 
whatever  it  may  be,  may  be  inferred 
from  the  tendency  of  the  act,  but  it  is 
never  in  the  mere  tendency,  apart  from 
the  nkolus  animw,  that  the  guilt  consistR. 
There  is  no  case  to  which  this  principle 
applies  BO  strongly  as  to  sedition.  And 
this  for  a  plain  reason.  In  a  country  like 
this,  where  everything  public  is  managed 
by  free  discussion  aud  the  free  action  of 
parties,  opinions  and  projects  are  pro- 
pounded daily  by  one  set  of  people  as 
necessary  for  the  immediate  maintenance 
of  authority,  which  are  denounced  by 
other  sets  as  involving  its  immediate 
prostnition.  Upon  vital  questions  there 
are  few  honest  politicians,  or  conscientious 
sectarians,  who  do  not  think  their  op- 
ponf^nts'  views  dangerous.  It  is  the  fact 
of  their  being  supposed  to  be  dangerous 
that  makes  the  schism.  If,  in  such  a 
state  of  things,  the  mere  conviction  by  one 
party  that  what  his  adversary  wi>hed  led 
to  disorder  and  trouble  justified  a  convic- 
tion of  sedition,  it  would  just  depend  on 
who  the  jury  were,  whether  an  accused 
person  w«s  guilty  or  innocent.  How 
many  public  measures  and  principles 
have  been  advocated  within  these  twenty 
years,  as  to  which  one  faction  h:is  honestly 
thought,  not  merely  that  the  general  ex- 
pediency, but  that  the  direct  and  instant 
tendency  to  disaffection  and  insubordi- 
nation, lay  one  way,  and  another  faction 
that  it  lay  in  the  opposite  way.  If  it 
depends  merely  on  tne  tendency  of  the 
Bcnemes,  principles,  or  language,  most 
ardent  party  men  are  necessarily  seditious 
in  the  sight  of  their  opponents.  But  the 
law  interposes  between  all  paities,  and 
saves  every  man  against  whom  neither 
criminality  of  design,  nor  a  blameful  dis- 
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evidence.  This  I  agree  with.  Bat.,  in- 
stead of  implying  that  the  intention  is 
immaterial,  it  implied  exactly  the  reveree. 
It  implies  that  it  is  material,  bnt  that  it 
may  be  established  by  a  particular  sort  of 
proof.  All  the  lengthHhat  Chief  Justice 
Best  goes,  in  the  case  of  Burdeti,{a)  is,  that 

**  It  18  enough  if  it  (the  criminal  intention)  be 
highly  probable ;  particularly  if  the  oppoFite 
party  has  it  in  his  power  to  rebut  it  by  evi- 
dence, yet  offers  none ;  for  then  we  have  some- 
thinif  like  an  admission  that  the  presumption  is 
just." 

Mr.  Jtuiice  Bayley  says,  in  Harvey's 
case(6) — 

*'  I  take  the  law  to  be  that  where  a  particular 
consequence  necessarily  results  from  any  act, 
the  party  doing  that  act  is  to  be  held  prima 
facie  as  intending  the  necesbary  consequences 
of  that  act/' 

No  duubt.  But  still  (in  the  first  place) 
this  only  means  that  the  act,  if  nnexplained, 
is  good  evidence  of  the  intention  ;  and  (in 
the  second  place)  this  is  a  presumption  to 
be  judged  of  by  the  jury.  If  the  inten- 
tion had  not  been  deemed  a  part  of  the 
offence,  what  occasion  had  these  learned 
pei  sons  to  speak  of  ib  ?  They  had  simply 
to  tay  that  the  dangeronsness  of  the 
language  being  ascertained,  the  inquiry 
was  over.  I  shoald  like  to  see  what  an 
English  court  ever  did  with  a  case  where 
the  jury,  after  condemning  the  woids, 
instead  of  drawing  the  inference  of  guilty 
intention,  acquitted  the  prisoner  of  this 
part  of  the  charge. 

However,  I  do  not  believe  that  any  of 
us  are  safe  in  groping  our  own  way,  by 
our  own  threads,  through  the  intricacies 
of  any  foreign  system.  We  are  more  in 
the  open  air  with  our  own  law.  As  to 
which,  had  it  not  been  for  the  state  of  the 
Court  on  the  present  occasion,  I  should 
not  have  had  the  very  shadow  of  a  doubt. 

In  considering  the  punishment  that 
ought  to  be  inflicted  on  Jb«epfc  Oerald,{()  in 
1794,  two  judges  take  occasion  to  dispose 
of  the  alleged  purity  of  his  intentions. 
One  of  their  lordships  says,  that  perfect 
innocence  of  intention  is  not  a  ground 
even  for  mitigation  of  punishment;  and 
the  other  goes  the  length  of  holding  this 
circumstance  as  a  positive  aggravation. 
These  are  the  only  two  passages  in  the 
legal  proceedings  of  Scotland  that  I  am 
aware  of,  where  intention  has  been  struck 
out  as  an  element  of  sedition.  I  do  not 
suppose  that  they  will  be  copied  in  modem 
times. 

Baron  Hume  was  engaged,  I  believe,  in 
the  composition  of  his  work  while  these 

~a)  1  St.  Tr.  N.S.  1  ;  4  B.  &  Aid.  95. 

(6)  2  St.  Tr.  N.S.  61 ;  2  B.  &  C  257. 

{c^  See  Lord  Abercrombie,  28  St  Tr.  at 
p.  1011. 


old  proceedings  were  going  on.  Bnt,  in- 
stead of  seeing  anything  of  this  kind  in 
them,  the  principle  which  he  extracts  from 
them  is,  tnat  it  reooires  a  combination  of 
intention  with  tendency  to  constitute  the 
offence — 

"  The  offence  reaches  aU  the  practice*,  &c., 
which  are  suited  and  intended  to  disturb  the 
tranquillity  of  the  State." 

These  are  the  deliberate  words  of  a 
cautious  writer,  giving  to  posterity  the 
lesson  furnished  by  recent  proceedings, 
and  I  aoe  no  abandonment,  or  abatement, 
of  the  doctrine  in  any  other  part  of  his 
Commentaries. 

Burnet  was  professionally  engaged  fc»r 
the  prosecution  in  almost  all  these  cases, 
and  all  his  feelings  were  on  that  side. 
Yet,  when  he  comes  to  describe  them  as 
an  institutional  instructor,  he  too  holds 
them  to  import  evil  intention  as  indispen- 
sable. After  giving  examples  of  seditions 
words,  he  adds,  that  they  are  seditions — 

"\i  such  invectives  are  uttered  and  published 
in  such  a  form  as  is  calculated  to  excite  the 
people  to  violence  and  tumult,  and  proceed 
obviously  from  that  intent.'' 

In  the  case  of  jBatriandlf'Iiar8i»,(a)  bad 
intention  was  not  charged  by  the  use  of 
this  expression;  nevertheless,  the  words 
were  said  to  hare  been  employed  wickedly, 
and  the  Lord  Juetice-Ulerk  (Boyle)  iu« 
structed  the  jury  that 

*'  criminal  intent  is  of  the  very  essence  of  the 
crime." 

I  do  not  rely  merely  on  these  detached 
expressions,  but  on  the  whole  scope,  and 
object,  and  spirit  of  the  charge.  It 
relates  to  little  else  than  to  the  sufficiency 
or  insufficiency  of  the  evidence  of  the 
moral  criminality  of  the  accused. 

I  cannot  abandon  authorities  so  ex« 
press,  and  that  coincide  so  correctly  with 
the  general  princinle.  But  I  rest  leas 
even  on  these  authorities  than  on  the 
undeviating  authority  of  our  libels.  I 
have  not  observed  a  single  one  where 
wickedness  of  mind  in  the  accused  has 
not  been  charged.  No  matter  how  it  is 
meant  to  be  proved,  it  has  always  been 
charged.  No  doubt  the  charges  have  not 
always  been  made  in  one  way,  nor  is  this 
necessary*  It  has  sometimes  been  made 
by  setting  forth  that  the  language  **  was 
calculated  and  intended  "  to  effect  a  cer- 
tain species  of  mischief.  At  other  times 
it  has  been  made  by  saying  it  was  done 
"  wickedly  and  feloniously."  But,  what- 
ever the  form  has  been,  my  statement, 
after  all  I  have  heard  to-day,  is  that  not 
one  sustained  indictment  has  been  or  can 

(«)  SB  St  Tr.  1. 
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be  referred  to,  where  nothing  was  charged 
beyond  the  bare  fact  that  dangerous  words 
were  published.  It  seems  to  be  thouffht 
that  the  imputation  of  its  being  wickedly 
and  feloniously  meant  is  immaterial,  and 
this  merely  because  it  is  common.  These 
are  called  words  of  style,  and  so  they  are, 
just  because  they  are  so  necessary  that 
they  are  never  omitted.  I  cannot  hold 
words  in  a  criminal  charge  to  have  no 
meaning. 

Accordingly,  what  is  it  that  the  greater 
part  of  all  trials  for  sedition  are  about  P 
According  to  the  prosecutor's  view,  most 
of  them  ought  to  be  at  an  end  as  soon  as 
the  import  of  the  words  is  settled.  But 
the  struggle  of  almost  all  such  trials  is  to 
establish,  or  to  refute,  the  imputation  of 
the  prisoner's  guilty  mind,  as  a  thinff  not 
necessarily  InTolyed  in  the  mere  tendency 
of  his  act.  If  what  I  haye  heard  in  this 
discussion  be  sound,  nearly  the  whole 
evidence,  the  whole  labour,  and  the  whole 
eloquence  of  such  proceedings  might  have 
been  saved,  and  indeed  of  this  very 
case. 

But  really  the  whole  of  this  discussion 
is  superseded  by  the  special  terms  of  the 
particular  libel  before  us.  Whatever  it 
might  have  done  without,  it  does  contain, 
not  only  the  general  charge  of  wicked- 
ness, bat  a  specification  of  what  the 
wickedness  consisted  in,  viz.,  an  intention 
to  produce  disaffection  and  disorder.  This 
is  the  case  that  these  prisoners  were 
warned  to  meet.  This  alone  is  the  accu- 
sation that  was  found  relevant.  The  use 
of  these  words  shows  what  the  prosecutor 
understood  to  be  necessary ;  ana  certainly 
the  intention  thus  introduced,  as  descrip- 
tive of  what  the  general  imputation  of 
wickedness  meant,  into  the  libel,  was  not 
left  out  of  the  trial.  1  was  not  present, 
but  the  communication  between  the  Court 
and  the  jury  implies  that  the  intention 
had  been  discussed,  and  was  meant  to  be 
dealt  with  by  the  assize  as  a  matter  of 
relevancy  and  importance.  Yet  the  sub- 
stance of  the  prosecutor's  arguments  now 
is  that  this  was  entirely  immaterial,  and 
need  not  hare  been  in  the  case  at  all. 

If  it  be  true  that  wickedness,  particu- 
larly of  intention,  is  no  necessary  part  of 
the  legal  crime,  then  it  must  be  true  that 
an  indictment,  or  a  verdict,  may  be  good, 
though  this  part  of  the  charge  or  of  the 
conviction  be  left  out.  Anythinp^  may  be 
omitted  which  is  useleps,  and  if  it  may  be 
omitted  at  all,  it  may  be  omitted  purposely 
and  openly.  Now,  suppose  an  indictment 
to  set  forth,  or  a  verdict  to  find,  or  a 
prisoner  to  plead,  that  the  publication  was 
calculated  to  provoke  disafi*ection,  but 
that  he  did  not  mean  this,  and  that  this 
being  the  only  criminal  object  charged,  he 
had  no  criminal  feeling  whatever.    I  do 


not  believe  that  such  an  indictment,  or 
verdict,  or  plea,  would  be  thought  suf- 
ficient. 

Assuming,  therefore,  that  guiltiness, 
and  in  this  case  guiltiness  of  intention,  is 
essential  to  the  offence,  and  that,  though 
provable  by  the  mere  force  of  the  words, 
it  is  the  jory  that  must  find  it  proved,  the 
question  is  whether  they  have  done  so 
here.  This  brings  us  to  the  construction 
of  the  verdict. 

No  verdict  ought  ever  to  be  strained  in 
order  to  give  it  a  meaning  which  it  does 
not  plainly  express,  least  of  all  should  it 
ever  be  strained  against  a  prisoner.  On 
the  contrary,  every  possible  benefit  ought 
to  be  given  to  a  prisoner  that  the  wordd 
admit  of.  In  particular,  wherever  a  cir- 
cumstance essential  for  his  conviction  is 
not  found,  he  is  entitled  to  have  a  verdict 
considered  as  a  verdict  of  acquittal. 

The  verdict  before  us  does  not  find  the 
prisoners  simply  guilty,  nor  guilty  as 
libelled,  nor  guilty  simply  of  sedition. 
Any  of  these  would  have  done,  because 
under  these  general  terms  would  have 
been  included  whatever  was  in  the  charges. 
The  words  '*  guilty  of  sedition  *'  no  doubc 
are  in  the  verdict,  and  a  great  portion  of 
the  reasoning  I  have  heard  seems  to  me 
to  imply  that  no  other  words  are  to  be 
cared  for.  But  I  cannot  stop  there,  be« 
cause  the  finding  of  guilty  of  sedition  is 
connected  with  an  exolanation,  or  rather 
with  a  limitation,  ana  I  must  take  this 
into  view  also. 

The  prisoners  were  not  charged  with  the 
abstract  use  of  improper  language.  They 
were  charged  with  using  this  language 
wickedly,  and  the  species  of  wickedness 
was  described  as  consisting  of  an  intention 
to  produce  the  mischief  for  which  the 
words  were  calculated.  Now  the  jury 
find  them  guilty  of  the  abstract  fact,  but 
not  of  the  guilty  quality.  They  find  each 
guilty  of  sedition,  **  in  so  far  as  that  he 
used  lan^nge  calculated  to  excite  popular 
disafi*ection  and  resistance  to  lawful  au- 
thority.'' A  lunatic  might  have  done  this. 
As  I  read  this,  it  means,  when  legally 
construed,  that  they  are  acauitted  of  every- 
thing else,  particularly  of  all  mains  animus. 

They  are  guilty  in  so  far so  far  as 

whatP  —  as  that  they  used  words  of  a 
specified  tendency.  Thitt  is  not  a  virtual, 
but  a  positive  excluHion  of  everything 
chargea  but  not  found ;  and  among  other 
things  it  is  an  exclusion,  not  only  of  the 
wicked  intention  with  which  the  words 
were  connected  in  the  accusation,  but  of 
all  the  other  guilt,  if  there  be  any,  in  the 
indictment.  It  does  not  appear  to  me 
that  the  verdict  would  have  been  at  all 
more  favourable  for  the  prisoners  if  it 
had,  in  express  terms,  found  the  prisoneig 
not  guilty  of  those  part^  of  the  libel  which 
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imputed  wickedness  or  intended  mischief 
to  them.  It  is  in  vain  to  refur  to  the 
words  as  proving  the  c^ilt,  because,  ad- 
mitting as  I  do  both  the  competency  and 
the  sufficiency  of  this  proof,  it  was  the 
province  of  the  jury  alone  to  apply  it,  and 
this  they  have  not  done.  We  have  no 
right  to  speculate  about  their  probable 
meaning.  I  think  I  can  ascribe  the  first 
part  of  their  verdict  to  a  rational  ground 
enough,  consistently  with  an  intention  in 
the  second  part  to  acquit  the  prisoners. 
But  if  they  really  meant  to  convict^  I  have 
great  difficulty  in  conceiving  how  they 
could  limit  the  conviction  to  the  bare  use 
of  the  words.  Looking  therefoi-e  at  the 
terms  of  the  verdict,  I  hold  it  to  contain  a 
finding  of  guilty  of  sedition,  with  a  limi- 
tation whicn,  in  law,  makes  no  sedition. 
It  eeems  to  me  to  come  very  near  the 
celebrated  English  case,  where  the  jury 
were  satisfied  that  the  words  had  been 
published  (no  matter  whether  by  speaking 
or  by  printing),  but  were  Hot  sAtisfied 
about  anything  else,  and  therefore  found 
the  prisoner  guilty  *'  of  publishing  only." 
No  sentence  followed  on  this  verdict.  The 
correct  translation  of  the  present  verdict 
is  :  *'  Find  the  prisoners  guilty  of  whatever 
sedition  there  is  in  the  mere  use  of  dan- 
gerous language,  but  acquit  them  of  per- 
sonal blame.'*  In  short,  we  condemn  the 
language,  but  not  the  men  ;  at  least, 
whatever  wo  may  think  of  their  intemper- 
ance,  we  do  not  think  them  seditious, 
unless  the  mere  uttering  of  the  words 
constitutes  sedition.  The  bare  utterance 
might  as  evidence  have  warranted  the 
jury  in  inferring  malua  animus,  but  they 
not  having  inferred  this,  but  having 
restricted  their  finding  to  the  abstract 
fact  of  the  use  of  the  words,  the  Court 
has  no  right  to  make  the  inference  for 
them. 

But  we  are  not  now  entitled  to  confine 
our  attention  merely  to  the  terms  of  the 
verdict.  Whether  the  communication  that 
took  place  between  the  jury  and  the  Court 
ought  to  have  been  introduced  as  con- 
nected with  the  verdict,  I  do  not  say. 
But  it  was  introduced,  authoritatively,  on 
the  motion  of  the  prisoner,  and  without 
objection  by  the  prosecutor.  Its  import 
was  thatf  on  its  being  put  to  thorn,  the 
jury  stated  that  they  unanimously  meant 
to  leave  the  word  **  intended  "  out  of  their 
verdict.  I  hold  the  meaning  of  this  to 
be,  that  they  meant  to  acquit,  or  not  to 
convict^  of  wickedness  of  intention. 

Now,  what  is  the  substance  of  the  pro- 
secutor's claim  P  It  is  that  wickedness  of 
intention  is  to  be  inferred  from  the  use  of 
the  language,  and  that,  therefore,  though 
the  jury  has  not  only  not  drawn,  but  has 
unanimously  disclaimed,  the  inference, 
still  this  very  inference  is  to  be  extracted, 


by  ingenious  interpretation,  out  of  the 
very  words  by  which  the  disclamation  was 
followed.  I  do  not  presume  to  dictate,  or 
to  suggest,  to  any  one  else  ;  but,  for  my- 
self, I  must  say  that  I  recoil  from  this 
construction.  I  could  not  go  into  it  with- 
out a  consciousness  that  I  was  absolutely 
reversing  what  it  was  judicially  explained 
that  the  jury  intended.  It  is  this  feeling 
that  makes  the  whole  discussion  to  me  so 
painful.  I  think  that  we  are  not  giving 
eff'ect  to  that  of  which  the  jury  unques- 
tionably meant  to  acquit;  and  that  we 
abstain  from  doin?  bo,  by  an  interpretation 
which  IS  at  the  least  not  necessary,  of  the 
very  words  which  the  Court  took  from 
the  jury  as  consistent  with  that  ac- 
quittal. 

It  may  possibly  result  in  there  having 
been  a  miscarriage  at  the  trial.  But  this 
is  a  misfortune  of  which  the  prisoners  are 
entitled  to  the  benefit. 

Lord  Wood  :  The  opinion  I  had  formed, 
upon  considering  the  argument  which 
was  submitted  to  us,  and  the  authorities 
cited,  was  that  the  verdict  is  good ;  and  I 
am  confirmed  in  it  by  your  lordships  who 
have  taken  the  same  view. 

After  the  whole  subject  has  been  uo 
fully  exhausted  it  could  serve  no  purpose, 
and  indeed  would  only  be  a  useless  con- 
sumption of  time,  to  go  over  it  again  in 
detail.  I  shall  therefore  only  say,  that 
when  I  consider  the  charge  of  seditiou  in 
the  indictment,  which  is  now  alone  in 
question,  the  manner  in  which  it  is  there 
laid,  all  the  acts  and  conduct  libelled 
being  aVen*ed  to  have  been  done  and 
uttered  seditiously,  and  the  law  and  prac- 
tice relative  to  the  ofi*ence,  and  to  the 
form  and  style  of  the  libel,  of  which  there 
are  numerous  instances  where  no  special 
intention  is  set  forth,  and  when,  with 
referenee  to  these  things,  I  read  the  ver- 
dict as  it  stands,  but  giving  at  the  same 
time  the  utmost  effect  to  which,  as  I 
think,  the  explanation  accompanying  it  is 
entitled,  and  after  which  explanation  the 
verdict  as  it  is  worded  was  deliberately 
adhered  to,  I  am  of  opinion  that  it  is  a 
good  and  unobjectionable  verdict  of  guilty 
of  sedition  |  that  is,  guilty  of  the  acts  of 
sedition  libelled,  to  the  extent  mentioned 
in  the  verdict,  although  the  verdict  omits 
to  find  a  part  of  what  is  libelled,  vis., 
the  special  intention  libelled,  which,  I 
apprehend,  has  only  an  intensive  meaning, 
and  is  laid  merely  as  descriptive  of  one 
specific  quality  of  the  crime  charged,  but 
not  as  an  essential  element  in  the  crime, 
which  by  law  it  does  not  require  to  be, 
and  which  specific  intention,  therefore, 
it  was  not  necessary  to  establish  by  proof, 
or  consequently  to  have  found  by  the  ver- 
dict of  the  jury,  in  order  to  render  the 
verdict  sufficient  to  warrant  a  seutonco 
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being  competently  and  effectaally  passed 
upon  it  (a) 

Thereafter  Lords  Mackenzie^  Gochhurn, 
and  Wood  withdrew,  leaving  the  Lords 
Justice-Gleih,  Moncreiff,  and  Medwyn,  be- 
f  ire  whom  the  case  had  been  tried,  to 
pronounce  sentence. 

Lord  MoKCBEiFF :  My  lords,  I  am  happy 
to  have  it  to  say,  that,  having  sat  on  this 
Criminal  Bench  for  nineteen  years,  I  have 
not  been  called  on  to  take  any  part  in  a 
trial  of  sedition  until  this  time.  But  the 
case  has  occurred  now ;  and  it  is  impos- 
sible, in  the  circumstances  under  which 
this  indictment  was  framed,  not  to  see 
that  there  was  an  absolute  necessity  laid 
on  the  authorities  to  bring  the  matter 
under  the  consideration  of  the  Court,  con- 
sidering that  the  indictment  containea 
very  serious  charges  against  the  prisoners. 
The  charge  of  conspiracy,  in  the  terms 
libelled,  is  of  a  very  serious  character. 
It  has,  however,  fortunately  for  the  pri- 
soners at  the  bar,  according  to  the  view 
of  the  case  I  take,  turned  out  that  the 
charge  of  conspiracy  has  not  been  proved 
against  them ;  and,  that  being  the  case, 
it  is  laid  aside.  But  we  come  to  the 
charge  of  sedition ;  and  the  jury  have 
found  the  prisoners  guilty  of  sedition  in 
the  particular  terms  expressed  in  their 
verdict.  No  doubt,  unquestionably,  the 
finding  them  guilty  of  that  charge  of  sedi- 
tion, even  in  the  modified  terms  in  which 
it  appears,  implies  a  certain  criminal  in- 
tention, the  intention  of  speaking  these 
words,  which,  in  the  opinion  of  the  Court 
and  the  jury,  are  seditions;  and,  without 
going  into  any  other  of  the  particulars,  i 
must  say,  that  it  is  impossible  for  any 
man  to  read  these  speeches,  and  par- 
ticularly to  read  the  whole  of  them  as 
given  to  the  jury — it  is  impossible,  I  say, 
for  any  man  of  sober  and  calm  mind, 
looking  to  the  interests  of  the  country, 
not  to  see  that  they  are  seditious  in  the 
character  which  the  jury  have  given 
them  ;  namely,  thai  they  were  calculated 
to  excite  popular  disafi'ection  to  the  Go- 
vernment, and  to  excite  resistance  to  the 
lawful  authorities.  If  they  had  any  mean- 
ing at  all,  they  have  that  meaning  and 
import.  I  am  not  speaking  of  the  inten- 
tion of  the  parties,  but  certainly  they  have 
that  character  and  import,  as  has  been 
found  by  the  jury.  Jt  would  be  a  sad 
matter  indeed,  if  the  delivery  of  such 
speeches,  in  large  assemblies  of  persons, 
one  of  these  assemblies  in  a  room  con- 


(a)  Lord  Cockburn  states  (Trials  for  Sedi- 
tion, vol.  2,  p.  243),  that  Lord  Campbell,  whom 
lie  afterwards  coudulted,  thought  that  this  ver- 
dict waa  the  same  in  principle  as  the  Enelihh 
abi  rtive    verdict    of    "  guilty    of    publiMiing 

0|ll>," 


sisting  of  six,  seven,  or  eight  hundred 
persons,  and  another  in  the  open  field  of 
Brunlsfield  Links,  where  some  thousands 
were  present,  were  to  be  allowed,  where 
che  language  of  those  speeches  was  of 
dangerous  tendency  to  the  best  interests 
of  the  country.  I  will  not  allow  myself 
to  enter  into  the  matter  on  which  theso 
speeches  are  founded,  nor  to  enter  into 
the  views  of  these  prisoners,  or  of  the 
Association  to  which  they  belonged ;  but 
I  will  only  say,  if  these  views  were  to  be 
accomplished  in  the  manner  the  speakers 
seem  co  suggest,  they  were  of  the  most 
dangerous  character  for  the  best  interests 
of  this  country.  But  when  I  say  this,  I 
have  to  say,  that  it  is  with  great  pain 
that  I  am  called  upon  to  propose  sentenco 
in  the  case.  I  wish  I  ooold  have  been 
saved  this  pain.  Undoubtedly  it  is  very 
painful  to  move  a  sentonce  against  such 
persons  as  the  paunels  at  the  bar,  who 
appear  in  other  respects  to  have  been 
respectable  individuals.  But  we  must 
discharge  our  duty  to  the  country.  Tho 
law  muRt  be  pa».  in  force,  and  the  Court 
cannot  permit*  such  things  to  go  on  with- 
out paniskment ;  and  when  the  jury  have 
found  the  prisoners  guilty  of  seditious 
speeches,  it  is  the  duty  of  the  Couiii  to 
pronounce  such  a  sentence  as  to  show  to 
others  that  similar  practices  cannot  be 
permitted  with  impunity. 

It  is  a  great  consolation  for  me  to 
think,  that  now,  as  the  case  stands  before 
us,  it  is  undoubtedly  a  very  mitigated 
case  of  sedition.  I  give  all  weight  to  the 
judgment  of  the  jury  in  disavowing  the 
intentions  of  the  parties,  namely,  that 
their  speeches  were  intended  to  produ  e 
what  is  stated  in  the  libel.  X  take  all  this 
into  consideration  ;  and  I  take  into  con- 
sideration tlie  finding  of  the  jury,  that  the 
serious  charge  of  conspiracy  is  out  of  the 
case.  We  are  called  upon,  therefore,  to 
consider  what  sentence  we  ought  to  pro- 
nounce with  all  possible  leniency  to  the 
prisoners ;  and  the  sentence  which  I  have 
to  propose  cannot  be  thought  by  any  por- 
tion of  the  community  to  be  a  severe 
punishment  in  such  a  case;  and  X  am 
willing  to  believe  that  it  muut  appear  to 
every  person  of  sober  understanding  to  be 
as  lenient  as  the  Court  can  pronounce. 
The  sentence  which  I  propose  is,  im- 
prisonment for  each  of  the  prisoners  for  a 
period  of  four  calendar  months. 

Lord  Hbdwtn  :  I  concur  in  the  proposi« 
tion  of  my  Lord  Moncreiff. 

The  Lord  Justice-Clbhk  :  Henry  Banken 
and  Bohert  Hamilton,  if,  after  the  period 
of  reflection  which  you  have  had,  you 
entertain  and  cherish  the  sentiments  and 
opinions  which  have  been  proved  in 
evidence  to  have  been  delivered  by  you, 
it  would  be  unnecessary  for  me  to  eay  ope 
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word  more  in  pronoanoing  the  flentenoe  of 
the  Goarb  than  this,  that  the  object  of  the 
panishment  is  to  deter  yoa  aad  others 
from  committing  a  like  offence  in  time  to 
come.  I  have  to  say,  that  in  regard  to 
jou,  in  particular,  the  repetition  of  a 
similar  offence,  after  punishment  has  been 
once  inflicted  by  this  Goart,  must  operate 
most  prejudicially  against  you  in  the 
event  of  further  conviction,  out  I  would 
fain  hope  and  trust,  and  I  express  it  with 
sincerity,  that,  from  your  demeanour — I 
have  gathered  it  in  one  way  or  another,  I 
cannot  tell  how — bat  X  have  gathered 
tbroughout  the  course  of  this  trial,  from 
your  whole  manner  and  demeanour,  that 
it  is  not  likely  that  you  will  aa^ain  moh 
wantonly  and  recklessly  into  tne  use  of 
such  languace  as  you  did  upon  the  occa- 
sions libelled.  From  the  situation  which 
I  hold,  I  think  it  also  my  dnty  to  say, 
that  I  do  not  think  the  authorities  of  this 
place  interfered  one  day  too  soon  to  prevent 
and  stop  the  meetings  at  which  such  lan- 
guage had  been  openly  and  constantly  used. 


The  sentence  of  the  Court  is,  that  you, 
Henry  Banhen  and  Robert  HamiUon,  be 
imprisoned  for  Four  Galendar  Months. 

MATERIALS  MA.DS  usi  OF. — The  abovo  re- 

{>ort  of  the  trial  is  compiled  from  »  copy 
ent  by  the  Birmingham  Law  Society  of 
the  *'  Trial  of  John  Chrant,  Henry  Banhen, 
and  Robert  Hamilton,  charged  with  con- 
spiracy and  sedition  before  the  High 
Court  of  Justiciary,  November  ISfe. 
With  the  speeches  of  counsel  revised  by 
themselves.^'  Edinburgh,  Thomas  Con- 
stable, 1849.  The  report  of  the  subsequent 
proceedings  is  founded  on  J.  Shaw's  Jus- 
ticiary Reports,  17,  as  to  which  see  the 
remarks  of  Lord  Justice  General  Inglis, 
above,  p.  506.  Logan*9  objection  to  the 
verdict,  pp.  585-6,  is  stated  in  the  terms 
of  the  official  record  in  the  Books  of  Ad- 
journal, furnished  by  the  Clerk  of  Jus- 
ticiary; the  report  of  the  rest  of  the 
argument  is  founded  on  Shaw's  report, 
from  which,  also,  the  opinions  of  the 
Lords  are  taken. 
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THE  QUEEN  against  FRANCIS  O'DONNBLL  AND  OTHERS. 


Trial  of  Francis  O'Doxnell,  Joseph  Cuddy,  Matthew  Somers,  Robert 
Hopper,  Edward  Murphy,  James  O'Brien,  Martin  B<;shell,  George 
Smyth,  and  Peter  Herbert  Delambre,  for  a  Seditious  Conspiracy, 
AT  THE  Liverpool  Winter  Assizes,  before  Erle,  J.,  December 
11,12,  AND  13,  1848. 

Indictment  for  seditious  conspiracy.    Evidence  was  given  that  the  defendants,  who  were  Irish 
Confederates  residing  in  Liverpool,  conspired  to  hold  seditious  meetings,  to  send  armi  to  Ireland, 
to  organise  the  Irish  in  Liverpool  into  clubs,  and  to  secure  the  co-operation  of  the  Chartists  for 
the  purpose  of  obtaining  the  repeal  of  the  Act  of  Union  with  Ireland,  and  carrying  the  six  points 
of  the  People's  Charter. 
Indictment — Misdemeanor  by  conspiracy  to  levy  war. 
Ruled  by  Erie,  J.— 
A  count  for  conspira'ij^  is  not  bad  because  one  of  the  overt  acts  averred  would  support  a 

charge  of  treason. (a) 
A  count  chargring  as  a  misdemeanor,  that  the  defendants  with  force  and  arms  conspired 
to  levy  war  against  the  Queen,  is  not  bad,  as  containing  a  charge  of  treason  under 
25  Edw.  8. 

(a)  Cf.  Reg.  v.  Cumminy,  abOYe,  p.  585. 


In  the  early  part  of  1848  Terence 
M'Manue,  Lawrenoe  Eey}wlds,  com« 
monly  called  Br.  Beynolda,  and  other 
Irish  Confederates  residing  in  Liverpool, 
began  to  organize  the  Irish  in  Liverpool 
in  clubs  for  the  purpose  of  assisting  the 
agitation  in  Ireland,  and  endeavoared  to 
secnre  the  co-operation  of  the  English 
Chartists.  Nnmerons  meetings  were  held 
at  which  inflammatory  speeches  were  de- 
livered urging  the  people  to  arm  and  resist 
the  Government.  Dr.  Reynolds  opened  a 
shop  in  Liverpool  for  the  sale  of  piices  and 
gans,  and  measures  were  taken  to  send 
arms  to  Ireland  to  be  osed  in  an  insurrec- 
tion there,  and,  also,  to  arm  the  Irish  and 
Chartists  in  Liverpool.  On  July  22nd  a 
man  was  arrested  in  Liverpool  carrying  a 
sack  of  pikes,  which  he  stated  were  to  be 
sent  to  Watarlord,  and  other  arrests  fol- 
lowed. MMawia  left  Liverpool  on  July 
26th  to  take  part  in  Smith  O'Brien's 
rising,  for  whicn  he  was  afterwards  con- 
victed of  high  trea8on(a).  At  the  Liverpool 
Summer  Assizes  the  grand  pury  found  a 
true  bill  for  seditious  conspiracy  against 
M'ManM,Reynold8,  Vkud  fourteen  others. 
Reynolds  escaped  to  America.  At  the 
en&ning  Winter  Assizes  O'DonneU,  Cuddy. 
Somers,  Hopper,  Edward  Murphy,  James 
O'Brien,  Boshell,  Smyth,  and  Velamsre 
were  tried  before  Erie,  J.,  December  11, 
1848. 

Counsel  for  the  Crown:  The  AOomeii' 
General  (Sir  John  Jervis),(h)  Enowles,  Q.C, 
Wels'ty,  CrompUm,{o)  and  Paget. 

(a)  See  below,  App.  A.  p.l087. 

(6)  Afterwards  Chief  Justice  of  C.P. 

(c)  Afterwards  a  Justice  of  Q.B. 


Counsel  for  the  prisoners :  Segar  for 
Delamere;  Edward  James  for  BoslieU; 
Dearsly  for  Smyth;  Q.  F.  Pollock  and 
Simon  for  O^DonfieU,  Oudd/y,  Som&rs,  Hop' 
per,  and  Murphy ;  Atkinson  for  O'Brien. 

Paget  opened  the  indictment. 

Indiotmknt. 

That  heretofore,  to  wit,  on  the  Ist  day  of 
January,  a.d.  1848,  and  on  divers  other  days 
and  times  before  the  taking  of  this  inqniditiou, 
Terence  Bellew  M'Manus,  late  of  the  borough 
of  Liverpool  in  the  county  of  Lancaster,  gentle- 
man, Lawrence  Beynolds,  late  of  Liverpool 
aforesaid,  gentlenuio,  Patrick  Murphy,  late  of 
Liverpool  aforesaid,  gentleman,  Francis  0*Don- 
nell  late  of  Liverpool  aforesaid,  gentleman, 
Poter  Herbert  Delamere,  late  of  Liverpool  afore- 
said, gentleman,  Joseph  Cuddy,  late  of  Liver- 
pool aforesaid,  labourer,  Matthew  Somers,  late 
of  Liverpool  aforesaid,  labourer,  Robert  Hopper, 
late  of  Liverpool  aforesaid,  labourer,  Edward 
Murphy,  late  of  Liverpool  aforesaid,  labourer, 
James  Laffin,  late  of  Liverpool  aforesaid, 
labourer,  Martin  Boshell,  late  of  Liverpool 
aforesaid,  labourer,  Thomas  O'Brien,  late  of 
Liverpool  aforesaid,  labourer,  Greorge  Smyth, 
late  of  Liverpool  aforesaid,  labourer,  Patrick 
O'Hanlon,  late  of  Liverpool  aforeitaid,  labourer, 
James  O'Brien,  late  of  Liverpool  aforesaid, 
labourer,  and  James  Campbell,  late  of  Liver- 
pool aforesaid,  labourer,  together  with  divers 
other  evil-disposed  persons  to  the  jurors  afore- 
said unknown,  with  force  and  arms,  did  conspire, 
combine,  conifederate,  and  agree  together  to 
procure  and  to  send  and  transmit  to  that  .part 
of  the  United  Kingdom  of  Great  Britain  and 
Ireland  called  Ireland  divers  large  quantities  of 
arms  aud  offensive  weapons  to  be,  and  that  the 
Kanie  might  be,  there,  to  wit,  in  Ireland  afore- 
said, \\»ed  aud  employed  by  divers  other  evil- 
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disposed  persons  in  Ireland  aforesaid,  to  tbe 
jurors  afuresaid  unknown,  in  <the  breach  and 
disturbance  of  tbe  peace  of  our  said  Lady  the 
Queen  in  the  said  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  called  Ireland,  and 
in  opposing,  resisting,  impeding,  and  hindering 
by  force  and  violence  the  execution  of  the  laws 
of  the  realm  in  the  said  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called 
Ireland,  and  for  the  purpose  of  insurrection, 
tumult,  violence,  and  breach  of  the  peace  there, 
and  did  (Is^  overt  act),  to  wit,  &c.,in  pursuance 
of  tbe  said  unlawful  conspiracy,  &e..  procure  and 
obtain  divers  large  quantities  of  arms  and 
offensive  weapons  to  wit,  1 ,000  pikes,for  the  pur- 
pose and  with  the  intent  aforesaid,  and  did  Qlnd 
overt  act) J  then  and  ihere,  to  wit,  ^c.,in  further 
pursuance,  &c.,  attempt  and  contrive  to  send  and 
transmit  and  forward  the  said  arms  and  weapons 
so  by  tbem  procured  and  obtained  as  aforesaid, 
to  wit,  the  said  pikes,  to  Ireland  aforesaid,  to 
be  there  used  and  employed  as  aforesaid  in 
conteinpt  of  our  said  Lady,  &c. 

Second  Count.  \ 

That  heretofore,  to  wit,  on  the  said  1st  day  of  ! 
Januar}',  a.d.  184H,  divers  evil-disposed  persons 
to  the  jurors  unknown,  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland 
called  Ireland,  being,  to  wit,  then  and  there 
subjects  of  oar  Sovereign  Lady  the  '^ueen,  did  j 
conspire  and  confederate  together  by  force  and  j 
arms,  to  wit,  with  guns,  pikes,  and  other  un- 
lawful weapons,  unlawfully  to  disturb  the  peace 
of  our  said  Lady  the  Queen,  and  to  obstruct 
and  prevent  the  executiim  of  the  laws  in  the 
said  part  of  the  United  Kingdom  of  Great 
Britam  and  Ireland  called  Ireland,  and  to  rai$e 
and  make  tumults,  uolawful  assemblies,  riots, 
and  insurrections  there.  And  tbe  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  pre- 
sent that  [a//  the  defendants^  ^c],  well  know- 
ing the  premises  iii  this  count  mentioned,  and 
contriving,  and  wickedly  devising,  and  intending 
to  aid  and  assist  the  said  evil-disposed  persons 
to  the  jurors  unknown  in  Ircla.id  aforesaid  in 
their  said  unlawful  conspiracy  and  confederacy, 
heretofore,  to  wit,  on  the  said  1st  day  of 
January,  A.D.  1848,  and  on  divers  other  days 
and  times  between  that  day  and  the  taking  of 
this  inquisition  at  the  borough  aforesaid  in  the 
county  aforesaid,  unlawfully  amongst  themselves 
did  conspire,  combine,  confederate,  and  agree 
tos^ether  to  aid  and  assist  tbe  said  evil-disposed 
persons  in  Ireland  aforesaid  in  carrying  on 
their  said  unlawful  conspiracy  and  confederacy 
by  procuring  divers  great  quantities  of  arms  :ind 
offensive  weapons,  and  sending  and  transporting 
the  same  to  them  in  Ireland  aforesaid,  to  be  by 
them  there  used  and  employed  in  carrying  on 
the  said  unlawful  conspiracy  and  confederacy 
in  Ireland  aforesaid,  and  for  the  purposes 
thereof;  and  that  \ail  the  defendant^^  Aj-c. 
{overt  oo/)],  in  pursuance  of  and  according  to  the 
said  unlawful  conspiracy,  combination,  con- 
federacy, and  ngreement  amongst  themselves 
had,  as  last  aforesaid  did  heretofore,  to  wit,  on 
on  the  said  first  day  of  January  and  on  divers 
other  days  and  times  between  that  dny  and  the 
day   of  tbe   taking  of  this  inquisition  at   the 


borough  aforesaid  in  the  county  aforesaid,  un- 
lawfully procure  and  obtain  divers  irreai  quan- 
tities of  arms  aud  offensive  weapons,  to  wit , 
100  pikes,  100  guns,  and  100  cutlasses,  with  the 
intent  then  and  there  to  send  the  same  to  Ire- 
land aforesaid  to  the  said  other  evil-disposed 
persons  in  Ireland,  to  the  said  jurors  uuknowq, 
to  be  by  them  there  used  and  employed  in 
carrying  on  their  said  unlawful  conspiracy  and 
confederacy  in  Ireland  aforesaid,  and  for  the 
purposes  thereof,  in  contempt  of  our  said  Lady 
the  Queen,  &c. 

The  third  count  stated  a  conspiracy  in 
Ireland  to  disturb  the  peace  of  and  ob- 
struct the  execution  of  the  laws  in  Ireland, 
and  to  raise  and  make  tumnlts,  unlawful 
assemblies,  riots,  and  insurrections,  and 
that  the  defendants  conspired  to  assist 
the  said  conspiracy. 

Fourth  Count. 

That  heretofore  loll  the  defendants,  together, 
ffc.\  did  unlawfully  conspire,  combine,  con- 
federate, and  agree  together  to  raise  insurrec- 
tions, riots,  tumults,  unlawful  assemblies,  and 
breaches  of  the  peace,  and  to  arm  themselven 
and  to  cause  other  liege  subjects  of  our  Lady 
the  (|ueen  to  procure  arms  fur  the  purpose  of 
therewith  obstructing  and  preiienting  by  foi-ce 
tbe  execution  of  the  laws  of  this  realm,  and  the 
preservation  of  the  peace  of  our  said  Lady  ti.e 
Queen,  and  \(jovert  act)  that  all  the  *hfend^ 
ants,  together,  ffc,  in  pursuance,  ffcj  did  pro- 
cure and  obtain  divers  arms  and  offiensive 
weapons,  to  wit,  100  guns,  100  swords,  100 
cutlasses,  and  100  uikes,  for  tbe  purpose  and 
with  the  intent  in  this  count  before  in  that  behalf 
mentioned,  in  contempt,  &c. 

Fifth  Count. 

That  heretofore  £a//  the  defendants,  tftgether, 
^c.J  did  unlawfully  and  wickedly  with  force  and 
arms  conspire,  combine,  confederate,  and  agree 
together  amougi^t  themselves  to  incite  and  move 
divers  of  the  liege  subjects  of  our  said  Lady 
the  Queen  to  raise,  make,  and  commit  insur- 
rections, riots,  tumults,  unlawful  assemblies, 
and  breaches  of  the  peace,  and  to  arm  them- 
selves tbe  said  lai>t-mentioned  liege  subjects, 
and  to  procure  arms  for  themselves  the  said 
last-mentioned  liege  subjects  for  the  purpose  of 
thereby  obstru<*ting  and  preventing  by  force  tho 
execution  of  the  laws  of  the  realm,  and  the  pre- 
servation of  the  public  peace,  in  contempt,  &c. 

Sixth  Count. 
That  heretofore  [a//  the  defendants  together, 
ffc.J  did  unlawfully  and  wickedly  conspire,  com- 
bine, confederate,  and  agree  together  amongst 
themselves  unlawfully  to  raise  and  make  insur- 
rections, riots,  tumults,  unlawful  assemblies 
and  breaches  of  the  peace,  and  to  arm  them- 
selves and  procure  arms  for  the  purpose  of  so 
doing,  and  of  obstructing  and  preventing  by 
force  the  execution  of  the  laws  of  the  realm 
and  the  preservation  of  the  public  peace,  in  cou* 
tempt,  &c. 


Digitized  by 


Google 


641]         The  Queen  txgainst  Francis  ODonneU  and  others,  1848.        [642 


SetfeiUh  Oouni. 

That  loll  the  defendants  together,  j-c]  did 
anlawfttlly  and  wickedly  coospire,  combiD«,  con- 
federate, and  agree  together  amongst  themselves 
unlawfully  and  wickedly  to  procure  and  obtain 
arms  and  offensiye  weapons,  to  wit,  pikes,  guns, 
and  cutlasses,  for  the  purpose  and  with  the  in- 
tent of  then  and  there,  and  with  and  by  means 
of  the  said  arms  and  weapons,  disturbing  the 
peace  of  our  said  Lady  the  Queen,  and  obstruct- 
ing, preventing,  and  impeding  the  execution  of 
the  laws,  to  wit,  at  the  borough  aforesaid  in  the 
county  aforesaid,  in  contempt,  &c. 

Eighth  Count. 

That  lali  the  defendants  together,  ^c] 
did  unlawfully  and  wickedly  conspire,  com- 
bine, confederate,  and  agree  amongst  themselves 
to  procure,  cause,  and  induce  divers  liege  sub- 
jects of  our  said  Lady  the  Queen  to  form,  in- 
stitute, enter  into,  and  orgsinize  secret,  wicked, 
and  unlawful  societies,  associations,  and  clubs 
of  disaffected  and  evil -disposed  persons,  for  the 
purpose  and  with  the  intent  and  design,  by 
means  of  such  secret,  wicked,  and  unlawful 
societies,  associations,  and  clubs  of  disaffected 
and  evil-disposed  persons,  to  create  terror  and 
disaffection  amongst  the  liege  subjects  of  our 
said  Lady  the  Queen  at  the  borough  aforesaid  in 
the  county  aforesaid,  and  to  hinder,  impede,  and 
prevent  the  due  execution  of  the  laws  of  this 
realm,  in  contempt,  &c. 

Ninth  Count. 

That  loll  the  defendants  together,  ^c] 
did  unlawfully  and  wickedly  conspire,  com- 
bine, confederate,  and  agree  together  amongst 
themselves  to  form,  institute,  enter  into,  and 
organize,  as  well  amongst  themselves  as  with 
and  amongst  other  liege  subjects  of  our  said 
Lady  the  Queen,  secret,  wicked,  and  unlawful 
societies,  associations,  and  clubs  of  divers  and 
very  many  persons  for  the  purpose,  and  with  the 
intent  and  design,  of  procuring  and  obtaining 
arms  and  offensive  weapons,  to  wit,  guns,  swords, 
and  pikes,  for  the  purpose,  and  with  the  intent 
and  design,  of  creating  terror  and  alarm  amongst 
the  liege  subjects  of  our  said  Lady  the  Queen, 
to  wit,  at  the  borough  aibresaid  in  the  county 
aforesaid,  and  of  hindering,  impeding,  and  pre- 
venting the  due  execution  of  the  laws  of  this 
realm,  in  contempt,  &c. 

Tenth  Count 
That  lail  the  defendants  together,  jfc] 
did  with  force  and  arms  at  the  borough 
aforesaid  in  the  county  aforesaid  unlawfully  and 
wickedly  conspire,  combine,  confederate,  and 
agree  amongst  themselves  to  form,  institute, 
enter  into,  and  organize  secret,  wicked,  and  un- 
lawful societies,  associations,  and  clubs  of  divers 
persons  for  the  purpose  of  disturbing  the  peace 
of  our  said  Lady  the  Queen,  and  hindering,  im- 
peding, and  preventing  the  execution  of  the  laws 
of  this  realm,  in  contempt,  &c. 

Eleventh  Count. 
That    lall    the     defendants    together,    jrc] 
with  force  and  arms  did  unlawfully  conspire, 
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combine,  confederate,  and  agree  together, 
with  arms  and  offensive  weapons,  to  wit,  guns 
and  pikes,  to  create,  make,  and  commit  riots, 
routs,  tumults,  insurrections,  and  unlawful  as- 
semblies, and  to  levy  war  against  our  said  Lady 
the  Queen,  to  wit,  at  the  borough  aforesaid  in 
the  county  aforesaid,  in  contempt  of  our  said 
Lady  the  Queen  and  her  laws,  to  the  evil  ex- 
ample of  all  others  in  like  case  offending,  and 
against,  8cc. 

Opening  Speech  fob  the  Oeown. 

The  Attorney- General  in  opening  the 
case: 

The  charge  against  these  defendants  is 
that  they  agreed  or  conspired  together  for 
two  purposes,  to  aid  and  assist  the  Irish 
in  their  rebellion  in  that  coantry,  and  to 
cause  insurrection  here.  And  I  fear, 
when  yon  hear  the  evidence,  you  will  be 
of  oninion  that  their  object  was  not  oon- 
iinea  simply  to  a  rising  and  arming  in 
this  country,  but  that  they  threatened  and 
were  prepared  to  fire  both  Liverpool  and 
Manchester,  if  the  Government  did  not 
vield  to  the  terror  of  their  acts,  and  re- 
lease the  persons  with  whom  they  were 
co-operating  in  Ireland. 

The  charge,  therefore,  is  of  very  con- 
siderable enormity,  and  those  who  repre- 
sent the  Grovemment  would  not  have 
been  doing  their  duty  to  the  public  if 
they  had  not  asserted  the  rigour  of  the 
law  by  punishing  persons  engaged  in  pur- 
suits of^this  description,  to  satisfy  the 
well-disposed  that  wo  are  willing  to  pro- 
tect them,  and  to  deter  others  who  may 
be  misled  by  the  example  of  man  like  the 
defendants  from  following  their  ruinous 
pursuits. 

You  are  well  aware  that  shortly  after 
the  death  of  Mr.  0*  Connelly  there  was  a 
division  among  the  Repealers  into  what 
were  called  Old  and  Young  Irelanders ;  that 
is,  those  who  were  willing  to  endeavour 
to  obtain  their  object  by  moral  means  and 
reason,  and  those  who  were  determined  to 
obtain  it  by  force.  Shortly  after  the  death 
of  Mr.  O'ConneU  in  the  year  1847,  a  per- 
son of  the  name  of  Meagher,  since  con- 
victed of  high  treason  in  Ireland,  (a)  came 
to  this  country  for  the  purpose  of  calling 
together  what  were  called  the  Tn- 
assooiated  Bepealers.  The  defendant 
Smyth  and  others  were  present  when 
he  addressed  them,  and  a  body  was 
formed  for  the  purpose  of  associating 
and  dividing  Liverpool  in  club  districts, 
and  affording  support  to  the  discontented 
Irish.  Repeated  meetings  were  held  from 
time  to  time  till  the  end  of  the  year, 
and  about  800  persons  were  enrolled. 
There  were  constant  discussions  upon  the 
expediency  of  arming  and  assisting  Ireland, 

(a)  See  below,  App.  A.,  p.  1092 
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till  the  commencement  of  this  year,  when 

upon  the  breaking  oat    of   the    French 

Bevolntion,  not  only  the  Chartists  were 

encouraged  to  resort  to  violence  and  force, 

but  the  Irish  Confederates,  as  they  were 

called,  formed    a  leagne  with  the   Char- 
tists for  the  purpose  of  wresting  from  the 

Government  by  violence  that  which  they 

mutually  desired,  the   Chartists  for  the 

purpose  of  obtaining  the  Charter  bv  the 

assistance  of  the  Confederates,  and  the 

Irish  to  obtain,   as   they    supposed,  the 

He  peal  of  the  Union  by  the  help  of  the 

Chartists. 
About  the  month  of   February,  what 

was  a  dangerous  orsanizatiou  up  to  that 

time,  became  formidable  from  acts  of  vio- 
lence and  risings  which  took  place    in 

various  parts  of  the  country.    At   that 

time  various  dubs  were  formed  in  Liver- 
pool,  district  clubs,   which   were  called 

the  Mitehel  Club,  the  Emmet  Club,  &c., 

and  those  clabs  were  all  acting  under  one 

central  authority,  and  govern^  by  a  com- 
mittee of  which  the  defendants  or  most  of 

them  were  the  principal  active  members ; 
and  their  avowed  object,  as  you  will  find 

from  the  speeches  of  the  defendantsr  was 

to  arm  the  people  of  Liverpool,  to  assist 

the  Irish  if  need  be  with  arms,  to  oreate 

a   diversion    by    a   general    rising,  and, 

by  compelling  the  Government  to  keep 

troops  in  this  country,  to  prevent  their 

having  the  means  of  suppressing  the  in- 
surrection in    the    sister    island.      And, 

further,  you  will  find  the  expression  of 

a  determination  that,  if  the  Government 

proceeded  against  what  they  called  the 

martyrs  to    freedom    in    Ireland,   those 

persons  would  see  with  their  last  dying 

breath  the  heavens  illuminated  with  the 

blazing  warehouses  of   Manchester    and 
Liverpool. 

£The  Attomey-Oeneral  referred  to  the 
discovery  of  the  Minute  Book  of  the  Asso- 
ciation, lengthy  extracts  from  which  would 
be  given  in  evidence,  showing  the  part 
taken  by  several  of  the  defendants  in  the 
Association,  by  presiding  or  being  |>resent 
at  its  meetings,  writing  out  the  minutes, 
siguing  them,  &c.  ;  and  read  lengthy  ex- 
tracts from  the  Minute  Book,  as  proved 
below.  On  April  2nd  Dr.  Mwrpky  said 
fi  civil  war  was  approaching,  and,  in 
God*8  name,  let  the  people  be  prepared. 
M*Manu8  said  that  England  was  in  a  state 
of  siege,  and  Englishmen  did  not  know  at 
what  point  they  would  be  attacked.]  I 
am  sorry  to  say  it  has  been  proved  in 
courts  of  justice  that  the  organization 
was  so  perfect  that  it  was  almost  impos- 
sible to  detect  by  what  means  simul- 
taneous risings  throughout  the  whole 
kingdom  were  made.  Mr.  M'Mamu  was 
right  in  saying  that  at  this  time  England 
was  in  a  state  of  siege.    On  April  5tb  a  sub- 


committee was  appointed  for  organizing 
the  town  into  districts.  Their  object  was 
to  have  small  divisions  un  ier  the  imme- 
diate command  of  captains  and  superinten* 
dents,  who,  without  previous  communica- 
tion or  public  notice,  could  assemble  the 
men  under  their  command  at  the  various 
divisions  of  the  town  so  as  to  paralyse  the 
energies  of  the  police  and  military 
forces ;  and  if  they  had  proceeded  to  carry 
into  effect  what  appears  to  have  been  their 
object,  if  they  had  fired  the  warehouses  in 
various  parts  of  Liverpool,  no  one  can  tell 
what  would  have  been  the  destruction  of 
life  and  property  and  where  the  mischief 
would  have  stopped.  At  the  subsequent 
meetings  there  were  constant  allusions  to 
arming.  On  May  16th  M^Manus  said  they 
were  determined  not  to  allow  their  cham- 
pion, Mitchei,  to  be  trampled  on.  You 
recollect  the  offence  of  which  MiUheil  wa? 
convicted,  and  the  doctrines  he  broached. 
His  notion  was  to  invoke,  the  God  of 
battles  and  the  barricades,  and  to  strew 
the  streets  of  Dublin  with  spikes,  and  to 
throw  vitriol  upon  the  soldiers.  No  one 
can  read  this  book  without  seeing  that  the 
parties  were  dividing  Liverpool  into  dis- 
tricts, forming  clubs,  arming  them,  arrang- 
ing committees  to  carr^  on  illegal  corre- 
spondence, in  truth  doing  everything  to 
endanger  the  safety  of  this  town,  nay  of 
the  constitution  itself,  if  they  had  not 
been  checked. 

[The  Attorney- General  proceeded  to  refer 
to  the  speeches  of  the  defendants  and 
others  that  would  be  proved  in  evidence, 
which,  he  stated,  were  more  violent  than 
any  he  had  heard  or  proceeded  against  in 
Courts  of  Justice.] 

On  the  1st  of  April  there  was  a  meeting 
in  the  Music  Hall.  Somen,  one  of  the 
defendants,  said — 

**  I  have  been  asked  where  you  can  get  the 
arms  spoken  of.  I  believe,  if  any  of  you  call  on 
Dr.  Reynolds,  he  vill  be  able  to  urocare  for  you 
a  good  pike.  (Uproarious  cheering.)  For  my 
part,  I  am  not  accustomed  to  the  musket,  and 
prefer  a  pike,  but  those  who  prefer  a  rifle  may 
also  have  them  from  him,  fully  proof,  on  terms 
almost  unreasonably  low.  The  gentleman  will 
^ve  you  his  address  before  he  leaves  the  meet- 
ing; and  he  can  supply  yon,  I  believe,  with 
6,000  of  them.  No  man  'deprecates  the  shed- 
ding of  blood  more  than  I  do,  or  the  buminf  of 
a  warehouse,  bat  this  I  say — "  (A  voice  cried, 
**  ITiere  are  reporters  here.")  "  I  am  aware  of 
it  I  wish  them  to  note  this,  that  it  may  be 
carried  on  the  wings  of  the  press  to  the  bed- 
chambers, if  necessary,  of  the  gentlemen  con- 
cerned, and  to  the  Government  itself,  that  there 
is  an  organization  in  Liverpool,  that  there  is  an 
organization  in  Manchester,  that  there  is  an 
organization  at  the  foot  of  the  very  throne 
itself.  And  I  tell  the  merchants  of  Liverpool 
that,  as  I  think  I  saw  Warsaw  in  flames,  to  take 
care  that  the  spark  of  ignition  may  not  reach 
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the  very  town  and  spot  on  which  we  are  now 
standing.  And  at  the  same  time  I  tell  them 
that,  before  the  news  is  four  dajH  in  Liverpool 
of  an  attempted  massacre  of  my  countrymen — 
I  care  not,  mind  you,  gentlemen,  if  there  were 
200,000  British  bayonets  here,  100,000  special 
constables,  I  care  not  in  spite  of  them  all— de- 
spite all  their  efforts,  in  despite  of  as  much 
more,  the  martyrs  dying  on  the  scaffold  or  on 
the  plain  would  have  the  consolation,  in  giving 
their  last  throe,  of  looking  up  to  heaven  and 
seeinff  the  skies  reddened  with  the  blase  of  the 
Babylons  of  England. 

'<  This  I  wish  the  prws  to  take  down.  If  they 
drive  the  people  of  Liverpool  to  it,  Chartists 
and  Repealers,  if  they  drive  them  to  do  it^  on 
their  heads  be  the  crime,  and  not  on  those  of 
the  men  furced  to  it  for  satisfaction." 

And  then  he  is  followed  again  by  Br. 
Beynolde  to  point  oat  where  those 
muskets  should  be  bought.  Dr.  Reynolds 
says — 

'*  When  I  give  in  my  adhesion  to  a  coari>e,  I 
will  never  give  it  ap  till  death  or  success. 
There  shall  never  be  a  Cbtirtist  meeting  in 
Liverpool  at  which  I  shsill  not  make  my  appear- 
ance before  you.  I  hate  those  slow,  lassy 
theorists  of  liberty  who  will  read  pamphlets  by 
the  fireside,  but  when  the  day  of  danger  and 
discussion  comes  will  be  away  from  the  glorious 
field  of  battle,  and  will  leave  you  without  a 
head  to  guide  or  an  arm  to  assist  you.'* 

How  prophetic  of  his  own  oondnot  I  He 
is  skulking  in  America  somewhere  firom 
the  pursuit  of  justice. 

"  And  if  I  see  there  is  use  for  better  profes- 
sions than  that  I  belong  to,  I  intend  to  give  it 
ap.  Gentlemen,  I  know  of  no  physic  that  can 
give  strength  to  a  person  who  wants  food.  And 
the  people  of  Kngland  want  food  much  more 
than  what  I  can  give  them.  It  is  my  intention 
to  set  up  in  the  ironmongering  business  in  your 
town.  It  is  my  intention  to  deal  largely  in  the 
articles  of  muskets  and  bayonets,  and  of  pikes. 
And  very  probably  the  next  week's  papers  will 
tell  you  where  you  can  get  good  guns,  war- 
ranted not  to  burst,  and  pikes  of  the  best 
description,  at  the  most  reasonable  prices.  I 
can  inform  von  now  pretty  accurately  what  they 
ean  be  got  for.  A  good  gun  and  bayonet,  war- 
ranted good,  for  18«.  6<f. ;  a  good  pike-head  can 
be  got  for  %t.  More  information  1  shall  give 
yon  at  another  time,  but  recollect  what  I  sell 
yon  them  for.  I  do  not  call  upon  you  to  be- 
come rebels,  I  do  not  call  upon  yon  to  make  use 
of  them,  but  the  law  allows  you  to  have  them  ; 
and  why  should  you  AOt  have  them,  when  the 
law  allows  you  to  have  them  ?  I  tell  you  this — 
I  care  not  whether  my  position  be  one  of 
danger  or  not.  I  care  not  whether  my  weapons 
be  legul  or  illegal.  No  cause  ever  yet  succeeded 
in  wUch  men  were  not  prepared  to  lend  them- 
selves to  the  scaffold  if  need  be.  And  I  should 
go  on,  if  I  thought  that  the  first  year  I  com- 
menced I  should  be  taken  to  the  scaffold  for 
doing  it.  Remember,  O  mortal  men  before  me, 
that  you  most  die,  one  time  or  the  other,  and  I 
.  would  rather  die  leaving  a  glorioM  name  behind 


me,  of  which  neither  country  nor  family  should 
be  ashamed,  than  Imger  out  a  miserable  exist- 
ence and  die  the  victim  of  u  miserable  old  age." 

There  is  a  meeting  held  on  the  25th  of 
April  in  Queen's  Square,  at  which  8my^, 
one  of  the  defendants,  was  in  the  chair. 
Beynolda  said  that  the  Gagging  Bill  having 
passed,  as  ho  called  it,  he  must  sing  small, 
but— 

"  he  thought  there  was  no  harm,  but  a  great 
deal  of  good,  to  Itc  obtained  in  having  the  people 
armed,  the  more  particularly  as  all  the  people 
of  Ireland  were  Repealers,  and  three-fourths  of 
the  people  of  England  were  Chartists.  He  had 
addressed  35,000  Chartists  and  Repealers  at  the 
North  Shore  on  Gk>od  Friday,  and  when  their 
hands  had  been  held  up  in  support  of  the  reso- 
lutions, the  forest  of  hands  was  so  great  that 
even  the  very  waters  of  the  Mersey  seemed  to 
stand  still  and  feel  amazed." 

This  wretched  trash  provokes  a  smile 
when  it  is  read  here  before  you  men  of 
reason,  but  you  must  remember  the 
audience  to  which  it  was  addressed. 

Again  on  the  llth  of  June  a  meeting 
took  place  at  the  North  Shore,  Liverpoof. 
This  IS  spoken  to  by  one  of  the  reporters 
who  was  there  professionally.  Dr.  Bey- 
nolds  delivered  a  most  inflammatory  ad- 
dress. I  will  not  read  the  whole  of  it, 
but  only  a  single  passage.    He  said — 

"  There  is  no  use  in  having  a  man's  tongue 
with  yon,  he  may  prate  as  much  as  he  likes ;  or 
there  is  no  use  in  having  a  man's  heart  if  his 
hand  is  not  with  you  to  grasp  a  pike  or  a 
mosket." 

He  then  says — 

**  What  kind  of  a  Government  have  we  ? 
Tyrants." 

And  then  he  proceeds  to  abuse  the  police. 
"  Who  struts  biggest  and  boldest  in  Liverpool  ? 
It  is  not  the  man  of  high  rank,  but  it  is  the 
law-perjured  scoundrel  policeman." 

Then  he  goes  on  and  says— 
"  If  a  party  is  brought  up,  his  wife  may  cry  and 
weep,  but  the  perjured  policeman  is  believed.  I 
believe  you  will  have  no  fight  at  all  for  it  The 
English  people,  you  are  aware,  went  into  India, 
seized  on  the  possessions  of  the  inhabitants,  and 
destroyed  their  villages,  but  I  have  the  glorious 
news  fi>r  you  that  liberty  is  as  immortal  under  the 
burning  sun  of  India  as  it  is  elsewhere,  and  that 
the  gallant  inhabitants  of  Lahore  have  rebelled, 
as  they  ought  to  do,  and  massacred  the  English 
soldieiy.  What  will  be  the  consequence  ?  The 
English  Government  must  send  a  dosen  regi- 
ments over  to  India.  Where  can  they  get  them  ? 
They  cannot  spare  them  from  England,  because 
the  Chartists  are  too  strong  here ;  they  cannot 
spare  them  firom  Ireland,  because  with  all  the 
soldiery  and  police  there  they  oanoot  keep 
down  die  Repealers.  They  must  either  give  up 
India  or  Ireland,  and  they  will  be  so  long 
doubting  between  the  two  that  they  will  be  like 
the  fool  who  fell  between  the  two  stools  and  lost 
both.    Tes,  the  Indians  have  killed  the  English 
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soldiery,    and    the    'Engliih    Ambassador    at 
Madrid  has  received  a  kick.'' 

Then  he  goes  on  to  say  that  the  English 
are  powerless  from  the  effects  of  agitation 
and  cannot  resent  an  insnlt. 

"  Gentlemen,  there  is  [with  respect  to  Mit- 
chel]  only  one  way  of  restoring  him,  that  is  not 
at  public  meetings,  but  at  club-houses.  Every 
street  in  Liverpool  and  every  town  ought  to 
have  its  club,  every  club  its  president,  vice- 
president,  and  other  commanding  officers. 
Every  club  ought  to  take  care  to  have  every 
power  of  defending  itself,  every  officer  ought  to 
have  his  rifle,  every  committee  man  his  musket, 
and  every  member  ought  to  have  his  pike. 
When  you  have  this  you  will  have  a  power  that 
all  the  people  of  England  cannot  put  down,  and 
if  you  have  it  not  now  I  will  put  you  down  as 
greater  slaves  next  year  than  you  were  last" 

Then  he  goes  on — 

"  Recollect  the  people  of  Ireland  are  organ- 
izing. They  see  a  fine  crop  on  their  land,  they 
are  going  to  reap  it,  and  they  have  made  a  vow 
that  a  pound  of  that  corn  shall  not  leave  the 
land.  I  think,  gentlemen,  it  is  a  very  proper 
vow,  and  I  for  one  join  in  it,  and  if  they  attempt 
to  take  that  corn  away  by  bullets  and  bayonets, 
the  people  may  take  bullets  and  bayonets  to 
keep  it  there.  Well,  if  they  go  to  cut  down 
the  Irish,  will  yon  stop  until  they  come  and  cut 
you  down  afterwards  ?  (No  I  and  cheers.)  Will 
you  tell  them  there  is  work  enough  here,  with- 
out going  across  the  Channel  ?  It  is  true  I  am 
told  that  I  speak  with  a  gag  in  my  mouth,  and 
that  I  may  be  taken  up  to-morrow.  I  would 
not  like  to  be  taken  up,  because  I  oould  do  more 
good  out  of  gaol  than  in  it ;  but  perhaps  not, 
fo-,  as  the  Son  of  God  did  more  good  the  week 
after  he  was  crucified  than  he  did  before,  so 
John  Mitchel  has  done  more  good  now  in  one 
week  since  his  conviction  than  he  did  before ; 
and  Ernest  Jones  may  do  the  same  in  London, 
and  so  may  Lawrence  Reynolds  in  Liverpool. 
If  I  am  taken,  do  not  attempt  a  rescue,  as 
you  will  injure  your  cause  and  please  the 
Government;  for,  if  the  Government  could 
only  see  you  burning  a  few  houses,  and  murder- 
ing a  few  people,  it  would  be  so  much  the 
better  for  them.  Organize;  tell  them  the 
w«:ather  is  too  warm  just  now  for  such  fun,  bnt 
that  if  they  want  fires  next  winter  you  will  show 
them  a  little  of  it.  The  Government  passed  a 
law,  and  only  one  man  has  been  taken  up  under 
it.  They  have  not  taken  me :  I  dare  them  to  it." 

On  the  7th  of  July,  in  Great  Howard 
Street,  Beynoldi  said — 
**  he  advised  pikes  and  pitchforks,  the  only 
language  he  approved  was  pointing  a  musket. 
Men  of  property  walked  over  the  exchange ;  the 
police  had  boasted  of  their  powers  and  cowardly 
attack  on  the  people ;  for  every  drop  of  water 
that  was  spilled  that  day  might  blood  be  ex- 
changed. He  recommended  them  to  build 
barricades,  he  would  stand  by  them  and  die  by 
them,  and  knew  many  would  with  him;  he 
hated  knowledge,  only  the  knowledge  of  making 
a  cartridge  or  pointing  a  musket." 


[The  Aihmey-Qenerdl  also  referred  to 
the  speeches  made  by  the  defendant 
O'Brien,  a  member  of  the  general  body, 
at  meetings  in  a  cellar.  O'Brien  said  upon 
the  first  occasion — 

'*  The  Government  is  based  upon  a  rotten 
foundation  ;  we  are  the  ones  to  overthrow  it ;  the 
ball  lies  at  your  feet,  and  if  you  do  not  kick  it,  it 
is  yourselves  to  blame." 

There  was  a  pike  lying  beside  him,  and 
he  said — 

"  those  were  the  instruments  that  frightened  the 
bloody  Orange  tribe  in  the  year  '98." 

Upon  another  occasion  he  said  it  would 
give  him  great  pleasure  to  see  Lord  John 
KusielVs  head  and  Sir  James  Graham's 
upon  the  top  of  a  pike.  '*  These  are  Irish 
pikes,  gentlemen ;  some  of  you  may  not 
have  seen  them."  And  again  he  said  on 
another  occasion — 

*'  I  appeal  to  you  one  and  all,  will  you  release 
the  murdered  man  Mitchel  ?  If  you  will,  buy 
these  instruments." 

A.gain  he  suggested  there  were  many  of 
them  to  be  had,  muskets  at  12«.  and  pikes 
at  4s.  A  person  got  up  and  opposed  the 
resolution,  stating  that  in  the  view  of 
Mr.  FearguB  O'Connor  nothing  was  to  be 
got  by  bloodshed, and  resisting  the  propo- 
sition of  Mr.  O'Brien,  He  was  shouted 
down  by  the  people.] 

Upon  the  22nd  of  July  the  autho- 
rities in  this  town,  having  been  at  that 
time  well  apprized  of  what  was  goipg  on, 
determined  to  act.  In  Bold  Street  a  man 
was  found  following  the  defendant  Cuddy 
with  a  sack  upon  his  back.  They  were 
apprehended  ;  the  sack  was  searched,  and 
in  it  were  found  31  pikes,  which  were 
then  being  brought  rrom  a  polisher  or 
sharpener  in  the  immediate  neighbour- 
hood. Cuddy  stated  that  he  had  lUO  more 
of  them,  which  he  was  about  to  send  to 
Waterford  in  the  course  of  a  few  days. 
On  the  25th  another  warehouse,  hired  ay 
Reynolds,  was  searched.  There  were  found 
14  pike-heads,  23  sword  knives,  5  pike 
staves,  and  some  ammunition.  Upon  the 
same  day  O'Brien  was  apprehended.  In 
his  room,  the  door  of  wbioh  was  broken 
open,  there  were  found  four  pikes,  a 
c]|nanti^  of  bulletfl,  a  large  knife,  a  quan- 
tity of  gunpowder,  a  number  of  ball 
cartridges,  and  a  large  quantity  of  loose 
balls.  Upon  the  25th  or  24th,  Ireland 
then  being,  as  ^ou  know,  in  a  state  of 
active  insurrection,  M'Manus,  who  had 
lived  on  terms  of  the  greatest  intimacj 
with  Delamere,  in  fact  in  the  same  house, 
went  to  Ireland,  beinff  accompanied  bj 
Delam^e  to  the  steamboat  and  seen  off. 
I  know  not  whether  it  was  the  result  of 
any  arrangement  in  this  place,  bnt  yon 
recollect  that  on  the  27th,  two  days  follow* 
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ing,  there  was  strangely  circnlated,  in 
London  and  here,  the  ramour  that  the 
station  at  Thnrles  bad  been  fired,  that  the 
troops  of  her  Majesty  had  been  beaten, 
and  what  was  more  alarming  than  any- 
thing, that  many  of  them  were  disaffected. 
And  upon  the  same  day,  by  a  strange 
coincidence,  a  report  was  spread  in  Dublin 
that  Liyerpool  was  in  flames,  the  object 
being  simply  and  manifestly,  of  course,  to 
create  a  simnltaneons  rising  and  create  a 
panic  in  the  minds  of  the  G-oyemment  at 
^  each  place.  Upon  the  28th  the  premises 
of  Murphy  were  searched  and  the  book  I 
have  referred  to  was  found ;  and  of  course 
.steps  were  taken  to  inform  the  GoTem- 
ment  of  the  evidence  in  possession  of  the 
authorities  here,  and  proceedings  were 
instituted  against  the  various  parties. 
I'Vhe  Attorney 'OenercU  proceeded  to  refer 
to  the  evidence  connecting  the  sereral 
defendants  with  the  alleged  conspiracy.] 

Evidence  ?oii  the  Obown. 
Feter  JfoconoZ!^-- Examined  by  Enowlee. 
A  policeman.  Spoke  to  finding  the 
minute  book  produced  in  July  last  in 
the  defendant  Murfhy*»  house  in  Peaover 
Street  on  a  table,  lying  between  the  oilcloth 
cover  and  the  table. 

Stephen  Eavnee^Ezsjnined  by  Knowles, 
Inspect6r  of  police.     Confirmed  the  last 
witness.    Found  two  papers  and  saw  a  gun 
taken  out  of  the  clock  case  in  the  room. 

Inspector  Parkyne — Examined  by  Knowlee. 
Confirmed  last  witnesses.     Found  more 
papers  {prodttced),  and  a  pike-head  in  a 
cupboard. 

William  Kevil — Examined  by  Knowles, 
Proved  letting  the  house  in  question  to 
the  defendant  Murphy, 

Cross-examined  by  PoUoch. 

Knew  that  Murphy  took  lodgers. 

Joeeph  Burrett — Examined  by  Knowlee. 

A  constable.  Stated  that  on  the  17th  of 
August  last  Murphy  came  to  Bose  Hill 
Station  and  asked  if  he  was  wanted.  He 
said  he  had  come  for  a  gun,  and  that  there 
was  a  book  and  something  else  t^en  out 
of  his  house.  The  gun ,  he  said,  was  not  his, 
and  he  should  have  to  pay  for  it,  if  it  was 
not  given  up  to  him.  Mr.  Abraham,  the 
superintendent,  asked  Mwrphy,  *'  Are  you 
the  secretary  of  the  clubs  r''  Mwrphy 
answered  *'  Yes."  Witness  then  took  him 
into  custody  and  brought  him  in  a  coach 
to  the  Bridewell.  On  the  way  he  eaid  he 
was  not  secretary  to  the  whole  of  the 
clubs,  but  to  the  Sarsfield  Club.  He  said 
he  had  been  in  Ireland  and  had  returned 
the  day  before. 


John  TFiZ/iam«~Examined  by  Knowlee. 
Draper.  Stated  that  Mwrphy  was  for- 
merly in  his  employ.  Proved  that  certain 
words  at  pages  150,  161  of  the  book  before 
mentioned  were  in  Murphy*s  handwriting, 
also  the  three  papers  found  at  Murphy^e 
house. 

WUliam  Orr — Examined  by  Knowles, 
Merchant.  Stated  that  Boshell  was  in 
his  employ.  Proved  that  the  entries  in  the 
book  from  page  22  to  page  92  of  the 
Minute  Book  were  mostly  in  BosheWe 
writing,  and  also  part  of  page  144,  and  a 
letter  (produced). 

Cross-examined  by  James, 

How  long  has  he  been  in  your  employ- 
ment?— Four  years. 

I  believe  he  is  a  very  young  man,  some- 
where about  21 P — Yes,  i  would  not  have 
supposed  him  to  be  21. 

Will  you  be  good  enough  to  say  what 
his  character  has  been  as  a  well-conducted 
young  man  P-— None  could  be  better. 

You  know,  I  believe,  that  he  supports 
his  grandmother? — I  believe  he  does. 

Ealph  Hardy  I^^ompson^— Examined  by 
Knowles, 

Formerly  a  clerk  of  Mr.  Terence 
MManus  np  to  the  time  of  his  leaving 
LiverfKK)!  towards  the  end  of  July.  Proved 
the    signature    of  M*Manus   at   several 

? laces  in  the  book;  also  that  of  Dr. 
*atrick  Murphy  at  page  59,  and  that  of 
the  defendant  Delamere  at  pages  62,  85. 
Delamere,  before  he  went  to  Mr.  Delv/re's, 
had  been  in  the  employment  of  Mr. 
M*Manus,  Dehmere  lodged  at  10,  Glou- 
cester Place,  Snow  HilL  MManus  lodged 
with  Delamere,  Delamere  was  in  the  habit 
of  calling  upon  M'Manus,  Dr.  Reynolds 
was  in  the  habit  of  calling,  too.  I  think 
he  called  about  three  or  font  times ;  that 
is  all  I  saw.  Dr.  Murphy  was  in  the  habit 
of  calling  also.  The  defendant  Smyth  was 
in  the  habit  also,  but  not  latterly.  The 
defendant  Somers  called  several  times  to 
see  if  I  had  heard  whether  it  was  true  that 
Mr.  M*Manus  was  taken  in  Dublin  or  not. 
O'Hanlon  was  in  the  habit  of  calling,  but 
very  seldom. 

Cross-examined  by  Segar. 
Dr.  Reynolds  called  at  Mr.  MManus's 
office. 

Cross-examined  by  Dearsly, 

You  say  that  latterly  Mr.  Smyth  did  not 
visit  Mr.  M'Manus  ? — He  did  not. 

I  believe  upon  more  occasions  than  one 
Mr.  Smyth  spoke  to  you  in  complaining 
terms  of  the  conduct  of  Mr.  M'Manus  t 

Attomey-Oenerdl :  You  must  not  go  into 
that. 

Erle,  J. :  As  a  general  principle  what  a 
man  says  for  himself  is  not  admissible; 
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If  yon  put  it  upon  any  ground  of  exception 
I  am  willing  to  listen  to  it. 

Dearsly :  I  take  it  the  object  of  showing 
the  connection  with  M'Manua  is  for  the 
purpose  of  connecting  Smyth  with  this 
alleged  conspiracy. 

Erle,  J. :  Unquestionably  if  the  conver- 
sation between  Smyth  and  M*Manus  was 
opposed  to  their  co-operating  in  a  con- 
spiracy it  would  be  evidence  that  you 
would  be  entitled  to  give.  If  that  is  the 
pnrport  of  it,  yon  are  entitled  to  have  it. 

Deavly :  Has  Mr.  Smyth  spoken  to  you 
upon  the  subject  P 

EfiLE,  J. :  No ;  spoken  to  M^Mantu. 

Bearsly:  Have  you  known  Mr.  Smyth 
in  the  presence  of  Mr.  M*Manu8  complain 
of  his  physical  force  notions  P — I  have  not. 

Thom<u  Staines — Examined  by  Knowles. 
One  of  the  relieving  officers  of  Liver- 
pool.    Proved  the  signature  of  Dr.  Bey- 
nolds  in  several  places  in  the  book,  and 
also  of  the  defendant  O'DonneU. 

Thomas  FeU — Examined  by  Knotoles. 
Draper.     Proved  the  signature  of  the 
defendants  0*Hanl<m  and  Smyth  at  various 
places  in  the  book. 

Charles  Hawley — Examined  by  Knowles. 

Proved  the  signature  of  the  defendant 
O'Brien  at  various  places  in  the  book. 

Knowles :  Now  I  will  proceed  to  read 
the  extracts  which  the  Attorney- Oeneral 
read  to  the  V^tj.  Page  59  is  a  meeting  of 
the  12th  of  December  1847,  in  the  Gkorge 
the  IVth  Rooms. 

Pollock :  In  whose  writing  is  that  P 

Knowles ;  It  is  signed  by  Belamere. 

The  extract  was  read,  and  an  extract  of 
February  27th  in  Dr.  Murphy's  hand- 
writing was  also  tendered. 

Pollock:  They  are  seeking-  to  prove 
a  conspiracy  by  the  acts  inter  alia  of 
a  person  not  now  upon  his  trial  and 
unconnected  with  these  defendants.  I 
admit,  it  has  been  decided,  where  a  letter 
has  been  written  by  a  person  proved  a 
conspirator  to  another,  that  letter  is 
evidence  against  the  other,  though  it 
had  not  reached  him;  bat  that  was  on 
the  ground  of  its  being  an  act  done,  not  a 
mere  writing,  not  something  which  took 
place  by  one,  but  an  act  done  tOT^ards 
communicating  the  intentions  of  one  con- 
spirator to  another.  But  here  the  con- 
spiracy is  not  proved,  and,  though  I  admit 
toe  conspiracy  may  be  proved  by  the  acts 
of  different  parties,  so  tnat  you  may  show 
from  a  number  of  separate  acts  the  com- 
mon purpose,  yet  you  cannot  do  that  by 
something  which  will  fix  a  person  not  now 
npon  his  trial,  and  not  implicated  or  con- 
nected with  the  defendants. 

IhUiE,  J. :  I  am  inclined  in  favour  of  the 
objection.    It  is  hardly  established  that 


this  is  an  act  in  furtherance  of  the  oon- 
spiracy. 

AUamey'Oeneral :  It  is  evidence  against 
Edward  Murphy,  in  whose  possession  the 
book  was  found.  It  is  evidence  also  of  a 
declaration  by  Patrick  MfMrphy  that  ho 
had  conspired  with  Smyth, 

Knowles :  Further  in  the  entry  there  is 
evidence  of  a  conspiracy  between  Murphy 
and  the  other  defendants,  beoause  Murphy 
is  present  at  that  meeting,  at  page  91, 
where  the  chairman  speaks  about  Bifle 
Clubs,  and  where  there  are  observations 
upon  lectures  upon  physio  being  preceded 
by  lectures  upon  rifles  ;  Murphy  called  for 
three  cheers.  This  in  BosheU'e  hand- 
writing. 

PoUoek:  The  statement  of  one  con- 
spirator of  what  passed,  aftevwards,  is  not 
evidence  against  others. 

EsLE,  J. :  The  circamstanoe  which  in- 
duces nie  to  think  the  book  admissible  is 
that  it  was  found  in  the  possession  of 
Edward  Murphy.  Any  paper  found  in  the 
possession  of  a  person  charged  with  con- 
spiracy which  appears  pertinent  to  it,  ac- 
cording to  all  my  knowledge  of  evidence, 
may  be  read  against  him. 

KtiowIss: 

**  George  the  IVth  Room,  March  5th,  1848. 
Dr.  Murphy  in  the  chair.  The  chairman  ad- 
dressed the  meetiog  in  a  powerful  speech  on 
the  special  object  of  the  meeting,  to  address  the 
French  Repablic  on  their  glorioos  triumph. 
Mr.  George  Smith,  in  moving  the  first  resolu- 
tion, spoke  of  the  advantages  of  union  among 
Irishmen,  conduct  of  French  Revolution,  con- 
nection between  France  and  Ireland,  Irish  sol- 
diers in  France,  French  assistance  to  Ireland. 
Mr.  Somert  seconded  the  resolation.  Passed 
unanimously.  Dr.  Reynolds  proposed  the 
Kecond  resolution.  Mr.  Steadman  seconded  it. 
Mr.  Jones  spoke  in  support  of  it  very  forcibly 
and  eloquently.  Mr.  M'Manus  followed. 
Second  rci^olution  passed  unanimously.  Mr. 
John  Lynch  for  club.  Is.  Sd,;  a  Friend,  Is. 
(Signed)  Laurence  Reynolds,  Secretary.  P. 
Murphy,  Cbaitman." 

The  next  is  April  2nd,  page  97:— 
"  50,  Paradise  Street.  Mr.  Somers  in  the  chair. 
The  chairman  spoke  on  the  necessity  of  arming. 
Mr.  Parks  proposed  an  Ulster  Orangeman, 
who  was  received  with  loud  cheers.  Mr.  Laffin 
proposed  a  member,  and  spoke  to  an  article  in 
the  Tintes  newspaper  on  the  expulsion  of  Irish- 
men from  England.  Mr.  Jones  spoke  long  and 
eloquently  on  the  arming  of  the  people.  He 
Baid  that  all  hope  of  any  good  result  from  peti- 
tioning Parliament  had  for  ever  fled  from  him, 
and  the  only  hope  he  had  was  in  good  strong 
arms  and  God  above.  Mr.  Williams  spoke  on 
the  necessity  of  temperance  in  the  coming 
struggle ;  he  bore  evidence  to  the  fact  that  the 
Orangemen  of  Ireland  will  not  support  the 
Bnglish  faction;  he  could  even  in  Liverpool 
muster  100  men  of  his  own  stamp,  he  being  an 
Orangeman.     Dr.  Murphy  spoke  of  the  union 
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of  Bepealers  and  Orangemen  of  the  North,  and 
was  happy  to  see  Mr.  Williams  coming  forward 
and  avowing  himself  a  Bepealer.  He  spoke 
also  on  the  new  Protestant  party  in  Ireland ;  ^e 
said  the  time  for  spouting  was  at  an  end,  and 
that  we  should  work ;  he  firmly  believed  that 
a  eivil  war  was  approaching ;  so  in  God's  name 
let  the  people  he  prepared.  Mr.  M*Manas  said 
he  that  night  had  visited  his  brother  Hepealers 
on  the  other  side  and  was  well  received;  he 
said  we  had  Fn^land  in  a  state  of  siege,  that 
they  (Uie  English)  did  not  know  what  point  we 
would  attack  them  in.  Mr.  Brennan,  a  man 
who  differed  a  long  time  with  the  policy  of  the 
Confederates,  now  came  forward  and  wished  for 
a  union  of  all  Repealers.  Mr.  Smyth  came  for- 
ward and  said  he  was  happy  to  see  an  end  for 
ever  put  to  the  disunion  of  Repealers  in  Liver- 
pool. Mr.  Somers,  Chairman.  Thomas  O'Brien, 
Seeretary.    Rent,  12s.  2d.,  8#.,  15s.  2d:* 

The  next  is  5th  of  April,  page  99 : — 
**  Committee  Rooms,  Preeson's  Row,  April 
5th,  1848.  Mr.  Boshell  in  the  chair.  Pref  ent : 
Dr.  Murphy,  Dr.  O'Donnell,  LafBn,  Parks, 
O'DonneU,  Connolly,  O'Gorman,  Martin,  Carney, 
Glynn,  Neville,  Somers.  The  deputation  to  pro  - 
vide  rooms  have  given  in  their  report,  and  have 
come  to  the  conclusion  that  a  suitable  room 
cannot  be  procured.  Mr.  Parks  proposed,  and 
Dr.  Murphy  seconded,  that  our  secretaiy  be 
empowered  to  send  to  Dublin  for  500  cards 
(blank)  ;  passed.  Dr.  O'Donnell  proposed,  and 
Mr.  LsdSn  seconded,  that  the  formation  of  a  Rifle 
Club  be  referred  to  a  sub-committee  of  five.  Pro- 
posed by  Dr.  Murphy,  and  seconded  by  Mr. 
Lalfin,  that  the  following  sub-committee  be 
formed  : — 1.  Resolved  that  a  sub-committee 
consisting  of  Mr.  Laffin,  Mr.  O'Gorman,  Mr. 
Glynn  be  hereby  appointed  for  organising  the 
town  into  districts.  2.  Resolved  that  a  sub- 
committee consisting  of  Dr.  O'Donnell,  Mr. 
O'Brien,  Mr.  Somers,  and  Mr.  Parks  be  hereby 
appointed  for  suggesting  the  best  means  of  pro- 
curing and  extending  the  sale  of  arms  in  liver- 
pool.  8.  Resolved  that  a  committee  consisting  of 
Dr.  Murphy,  Mr.  Smith,  and  Mr.  M'Manus  is 
hereby  appointed  for  regulating  public  meetings, 
public  documents,  resolutions,  and  general  super- 
intendence. 4.  Resolved  that  a  committee  con- 
sisting of  Mr.  Boshell,  Mr.  O'Hanlon,  and  Mr. 
Joseph  Martin  be  appointed  a  finance  com- 
mittee. 5th  and  lastly.  Resolved  that  the 
chairman  of  each  sub-committee  make  a  weekly 
written  report  of  their  weekly  proceeding  to 
the  general  committee  every  Wednesday  mgfat. 
Thomas  O'Brien,  Secretaiy." 

The  next  is  9th  April,  page  101 :-— 
*'50,  Paradise  Street,  April  9tb,  1848.  Dr. 
O'Donnell  in  the  chair.  The  duurman  spoke 
on  the  necessity  of  the  people  arming.  Mr. 
Paries  proposed,  and  Mr.  O'Hanlon  seconded, 
a  number  of  members,  who  were  admitted. 
Mr.  Williams  came  forward  to  address  the 
meeting,  and  spoke  on  the  utility  of  total  absti- 
nence in  the  struggle.  Dr.  Reynolds  then  ad- 
dressed the  meeting,  and  spoke  also  on  the 
necessity  of  temperance  in  the  coming  struggle. 
Mr.  Laffin  spoke  on  the  necessity  of  arming  in 
self-defence.    Mr.  Smyth  rose  to  address  the 


meetinff,  and  spoke  at  great  length  with  his 
usual  ability  and  eloquence  ;  he  read  from  the 
second  edition  of  the  Nation  newspaper  the 
formation  of  a  Protestant  League  for  legislative 
independence  for  Ireland ;  he  announced  a 
meeting  of  Democrats  in  the  Queen's  Square  on 
Monday  evening  at  half-past  6  o'clock.  Mr. 
Somers  brought  on  his  motion  for  dividing  the 
town  into  sections ;  irithdrawn.  Mr.  M'^nus 
said  he  advised  the  people  to  abstain  from  street 
rows  and  be  prepared  for  the  worst.  Rent, 
1/.  Os.  Id,;  Defence  Fund,  1/.  13s.  ^.  Chair- 
man, Francis  O'Donnell.  Thomas  O'Brien, 
SecreUry." 

The  next  is  page  103  :— 

**  Committee  Room,  Preeson's  Row,  April  12, 
1848.  Mr.  O'Hanlon  in  the  chair.  Mr.  Laffin, 
Dr.  Murphy,  Mr.  Boshell,  Messrs.  Martin, 
Carney,  O'Gorman,  Parks,  Dr.  Reynolds,  Ward, 
Connolly,  Somers,  Baker.  Mr.  Laffin  president 
of  Committee  No.  1.  No  club  formed.  Dr. 
Reynolds  gave  in  his  report  of  Committee  No.  2. 
Arms  to  be  had  from  Birmingham.  Dr.  Murphy 
gave  in  his  report  of  Committee  No.  3.  No 
room  to  be  had  for  Sunday  nights,  and  on  that 
report  Mr.  M'Manus  proposed  the  following 
resolution  : — Resolved  that  the  said  sub-com- 
mittee be  empowered  to  take  a  place  of  meeting 
for  some  week  night  to  be  hereafter  named; 
and  that  we  for  the  present  change  our  night  of 
meeting  froip  Sunday  to  some  week  night  as 
before  referred  to.  Seconded  by  Mr.  Parks, 
and  passed.  Mr.  Boshell  gave  in  report  of 
Committee  No.  4.  We  have  found  oor  finances 
in  a  very  confused  state  after  being  six  months  . 
neglected ;  owing  to  the  absence  of  Messrs.  Day 
and  Code  we  are  unable  to  furnish  a  statement 
of  the  exact  balance  in  hand,  the  amount  we 
think  about  Si.  or  8/.  lOs.  Mr.  Boshell  received 
a  circular  from  the  secretary  in  Dublin  calling 
on  him  for  renewed  subscriptions,  which  we  beg 
to  lay  before  you,  and  urge  its  request  on  the 
general  committee. 

The  next  is  the  18th,  page  107:^ 
"  Circus  Street,  April  18th,  1848.  Mr.  George 
Smyth  in  the  chair.  The  chairman  spoke  long 
and  eloquently,  and  requested  his  hearers  if 
they  valued  their  liberties  to  procure  arms,  and 
without  dread  he  said  it,  for  it  was  the  almost 
only  right  now  left  to  British  subjects.  Dr. 
Reynolds  proposed,  and  Mr.  Parks  seconded, 
the  admission  of  Mr.  Thomas  Jones,  who  spoke 
long  and  earnestly  in  the  cause  of  Irish  freedom. 
The  chairman  introduced  Mr.  Dunn  and  Mr. 
Feeny,  from  Manchester,  who  were  received  with 
loud  cheers.  A  number  of  members  were  ad- 
mitted, when  Dr.  Reynolds  came  forward  and 
spoke  in  his  usual  eloquent  style,  and  was 
received  throughout  his  speech  with  loud 
applause.  The  chairman  introduced  Mr.  Dunn 
fh>m  Manchester  to  the  mating ;  he  said  the 
names  Young  Ireland,  Old  Ireland,  or  Chartists 
was  unknown  in  Manchester;  they  were  all 
Democrats  there,  and  he  hoped  it  would  be  so 
here  in  Liverpool;  every  town  in  Lancashire 
have  spoken  out  for  the  Repeal  of  the  Union ; 
we  have  all  the  democracy,  some  of  the  middle 
class,  in  fact  the  bone  and  sinew  of  tiie  land 
are  with  um,  and  in  God's  name  is  it  possible 
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we  9oald  fail?  We  are  not  Republicans  in 
Manchester;  we  are  ready  to  fi^ht  to  a  man 
for  our  Queen,  and  the  only  traitors  he  knew  , 
was  Lord  John  Russell  and  his  colleagues.  He  , 
wished  the  men  of  Liverpool  would  meet  the  i 
men  of  Manchester  half-way,  and  become  known 
to  each  other.  Mr.  M'Manus  next  addressed 
the  meeting.  He  said  he  should  excuse  the  men 
of  Liverpool  to  his  Manchester  friends,  and  that 
the  meeting  before  them  should  not  be  taken  as 
a  fair  sample  of  what  we  could  muster  here. 
He  hoped  we  would  support  our  friends  in 
Dublin,  and,  if  their  necks  were  thrust  into  the 
halter,  were  we  ready  to  follow?  He  hoped 
they  would  not  be  surprised  if  they  heard  Upper 
Canada  was  a  Republic  to-morrow.  After  some 
very  effective  remarks,  he  concluded  amid  loud 
cheers,  calling  for  a  vote  of  thanks  to  his  Man- 
chester friends,  which  was  refused  by  Mr.  Dunn, 
inasmuch  as  it  was  a  rule  in  Manchester  never 
to  thank  a  man  for  doing  his  duty.  Dr.  Rey- 
nolds announced  a  meeting  of  Repealers  at 
Tranmere  on  Good  Friday.  Rent,  2/.  8#  Od., 
P.  O'Hanlon.  George  Smyth,  Chairman.  T. 
O'Brien,  Secretary." 

Then  the  19th  of  April,  page  110  :—  * 

''Committee  Rooms,  Preeson's  Row,  April 
19th.  Dr.  O'Donuell  in  the  chair.  Members 
present — Messrs.  0*Hanlon,  Boshell,  Martin, 
Day,  Reynolds,  Somers,  Baker,  Connolly,  LafBn, 
Park8,  Ward,  Glynn,  O'Gorman,  Fallon,  Moy- 
nagh.  Committee  No.  1.  Mr.  LafBn  gave  in 
hi.«  report  He  said  that  one  club  was  formed 
and  three  more  in  preparation.  Committee 
No.  2.  Doctor  Reynolds  gave  in  his  report  on 
arms,  which  was  very  satisfactory.  Commirtee 
No.  4.  Mr.  Boshell  gave  in  his  report.  He 
said,  we  are  sorry  in  not  being  able  to  furnish 
you  with  a  concise  report  on  the  state  of  our 
finances  at  this  period,  owing  to  the  absence  of 
our  treasurer.  No.  3  absent.  Mr.  O'Hanlon 
proposed  the  following  resolution,  which  was 
seconded  by  Mr.  Boshell  and  passed  : — Resolved 
that,  inasmuch  as  Dr.  Reynolds*  conduct  has 
caused  the  interference  of  the  authorities,  we 
hereby  pledge  ourselves  to  support  him.  T. 
O'Brien,  Secretary." 

The  next  is  April  27th,  page  112:— 
"  Committee  Rooms,  Preeson's  Row,  April 
27th,  1848.  Mr.  O'Hanlon  in  the  chair.  Mem- 
.bers  present — Drs.  Heyuolds  and  Mnrphy, 
Messrs.  Somers,  O'Gorman,  Glynn,  Williams, 
Parks,  Connolly,  Laffin,  O'Donnell.  Carney, 
Smyth.  Committee  No.  1.  Mr.  LafBn  gave  in 
his  report;  the  clubs  in  Hurst  Street  and  Naylor 
Street  are  increasing  their  numbers  rapidly; 
four  other  clubs  are  in  process  of  formation. 
Nos.  2,  3,  4  Committees;  no  reports.  Dr. 
Murphy  submitted  a  code  of  rules  for  the  go- 
vernment of  the  new  Repeal  Clubs,  which  were 
agreed  to.  Mr.  Laffin  was  empowered  to  pro- 
cure papers  at  his  discretion  for  the  use  of  the 
clubs.  Proposed  by  Dr.  Murphy,  and  seconded 
by  Mr.  Smyth,  that  Mr.  Laffin  be  deputed  to 
represent  the  working  classes  of  Liverpool  at 
the  Manchester  meeting ;  passed.  T.  O'Brien, 
SeereUry  " 


Then  we  go  to  the  I6tk  of  May,  page 
121:— 

"  Harmonic  Rooms,  Circus  Street,  May  16th, 
1448.  Dr.  O'Donnell  in  the  chair.  Dr.  Reynolds 
proposed  some  members,  who  were  admitted. 
Mr.  Culane  came  forward  and  submitted  a  very 
able  statistical  account  relating  to  Ireland.  Mr. 
M'Manus  came  forward  and  said  the  reign  Of 
terror  had  commenced  in  Ireland,  and  the  first 
subject  of  it  is  John  Mitchel,  who  was  committed 
to  Newgate  on  Saturday  night.  Mr.  M'Manus 
then  raid  an  account  of  his  arrest  from  the 
daily  Freeman,  and  went  on  to  comment  on  it, 
which  he  did  ably  and  eloquently,  and  then, 
amidst  the  most  rapturous  cheering,  announced 
the  acquittal  of  Smith  O'Brien.  He  then  went 
on  to  read  some  extracts  from  an  American 
paper  relative  to  Ireland,  and,  lastly,  requested 
the  meeting  to  show  the  Government  that  we 
are  determmed  not  to  allow  our  champions  to 
be  trampled  on  ;  he  concluded  amid  loud  cheers. 
Dr.  Reynolds  came  forward  to  address  the  meet- 
ing, and,  in  his  usual  style,  drew  down  the 
plaudits  of  the  meeting,  which  were  again  and 
again  renewed  on  his  conclnsion.  He  proposed 
the  -following  resolution,  which  was  seconded 
by  Mr.  Smyw  and  passed.  Resolved  that  we 
call  a  committee  meeting  for  to-morrow  night 
(Wednesday)  at  Mr.  Neville's,  for  the  purpose 
of  getting  collectors  for  the  Defence  Fund.  Mr. 
Smyth  then  addressed  the  meeting,  and  before 
he  sat  down  he  read  an  account  of  the  procession 
of  the  clubs  who  accompanied  the  patriots  to  the 
Ijaw  Courts,  and  went  from  there  to  visit  New- 
gate. Dr.  Reynolds  read  some  poetry,  his  own 
composition,  which  was  well  received  by  the 
meeting.  Mr.  Williams  addressed  the  meeting 
at  some  length,  and  requested  his  countrymen  to 
arm.  Rent,  Ss, ;  P.  O'Hanlon,  Francis  O'Donnell, 
Chairman.    T.  O'Brien,  Secretary." 


The  next  is  the  23rd  of  May,  page  125  :— 

"  Circus  Street,  May  28rd.  Dr.  Reynolds  in 
the  chair.  The  Chairman  spoke  at  great  length 
and  was  loudly  cheered  throhghout.  Mr.  Jones 
addressed  the  meeting.  Mr.  M'Manus  came 
forward  to  address  the  meeting  and  was  hailed 
with  loud  cheers.  After  an  eloquent  speech  he 
concluded  by  proposing  the  following  resolution, 
which  was  seconded  by  Mr.  Somers  and  passed: — 
Resolved  that  we,  &e  Confederates  of  Liver- 
pool, do  resolve  ourselves  into  a  permanently 
sitting  body  during  the  trial  of  John  Mitchel 
and  pending  his  sentence,  and  that  we  shall 
meet  from  day  to  day  until  we  receive  the  deci- 
sion of  the  Council  in  Dublin,  and  we  further 
pledge  ourselves  to  act  in  accordance  with  what- 
ever instructions  thev  may  give  us.  Mr.  Smyth 
addressed  the  meeting.  Mr.  Brophy,  an  Old 
Irelander,  addressed  the  meeting  and  was  well 
received.  Mr.  Laffin  addressed  the  meeting  on 
the  necessity  of  forming  clubs.  Mr.  Doyle 
addressed  the  meeting  in  explanation  of  some 
charges  which  were  preferred  against  him.  Dr. 
Reynolds  was  moved  from  the  chair  and 
the  meeting  separated.  Bent,  bs.;  received, 
P.  O'Hanlon.  L.  Reynolds,  Chairman.  T. 
O'Brien,  Secretary." 
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ThA  next  is  the  29th  of  May,  page  127  :— 
"  Ck>iiimittee  Booms,  Preeion's  Kow,  May  29th, 
1848.  Mr.Delamereinthe  chair.  Memhersprt- 
sent—Messrs.  Boshell,  CHanlon,  Parks,  Baker, 
Somen,  Foster,  Connolly,  Martin,  Murphy, 
Laffin,  Glynn,  Wards,  Williamson,  O'Gorman. 
Mr.  O'HajDlon  was  admitted  a  memher  of  the 
committee.  It  was  proposed  and  seconded  and 
passed — That  no  resolution  for  the  future  he 
brought  forward  at  any  of  our  appointed  public 
meetmgs  without  first  having  been  submitted  to 
the  committee.  It  was  proposed,  seconded,  and 
passed — That  any  member  who  cannot  show 
that  he  is  possessed  of  arms  and  ammunition  to 
the  satisfaction  of  the  Arms  Committee,  will  not 
be  considered  eligible  to  serve  on  this  committee. 
Time  allowed  for  members  to  compfy  with  this 
order  up  to  1 4th  of  June  inclusive.  Mr. 
O'Hanlon  was  appointed  to  the  chair  for  Tues- 
day night's  meeting.    T.  O'Brien,  Secretary.** 

The  next  is  the  30th  of  May,  page  128  :>- 
"  Circus  Street,  May  30th,  1848,  Mr.  O'Hanlon 
in  the  chair.  After  some  members  being  en 
rolled,  the  following  letter  was  read  from  Mr. 
M'Manus  and  ordered  to  be  inserted  in  the 
minutes: — Liverpool,  May  80th,  184».  My 
friends,  I  am  sorry  I  cannot  meet  you  to-night, 
as  I  have  to  go  about  80  miles  out  of  town.  I 
need  not  tell  you  what  my  feelings  were  when  on 
reaching  Kingstown  I  learned  that  John  Mitchel 
had  been  dragged  away  in  a  felon's  dress  and  in 
fetters.  They  were  a  compound  of  vengeance, 
of  disgust  and  contempt.  In  fact,  in  the  first 
impulse  I  felt  that  the  people  who  allowed  such 
a  man  to  bo  sacrificed  were  not  worth  fighting 
for.  I  must  now  tell  you  I  have  come  home 
with  altered  feelings.  I  have  come  home  with 
this  strong  conviction  in  my  breast  that  our 
cause  is  now  safe.  I  am  satisfied  in  my  soul 
that,  if  you  stand  true,  John  Mitchel  will  before 
six  months  have  triumphant  entry  into  Eings^ 
town.  Be  steady,  boys,  do  not  be  driven  from 
your  point.  The  cause  is  not  yet  played  out. — 
T.  B.  M'Manus.  Mr.  Somers  addressed  the 
meeting  on  the  necessity  of  forming  clubs.  Mr. 
Laffin  addressed  the  meeti  ng.  Mr.  8m  vth,  having 
handed  in  some  subucriptions,  spoke  in  his  usual 
eloquent  style  and  concluded  amid  cheers.  Mr. 
Farren  addressed  the  meeting  and  said  he  was 
hitherto  an  Old  Irelander,  but  knew  no  other 
way  at  present  but  that  of  arming.  Mr.  MaUon, 
an  Old  Irelander,  then  addressM  the  meeting, 
and  said  he  would  do  his  utmost  in  advancing 
the  formation  of  the  dubs.  Mr.  Jones  came 
forward  :  he  said  he  was  a  Chartist,  and  conse- 
quently a  Repealer — ^he  said  he  saw  nothing  for 
it  but  armed  opinion.  Mr.  Culhane  addressed 
the  meeting.  Mr.  Adair  came  forward  and 
spoke  at  some  length  and  was  well  received. 
Bent,  9#.  P.  0*Hanlon,  Chairman.  Thomas 
O'Brien,  Secretary." 

The  next  is  the  5th  of  June,  page  ISO : — 
*'Pree8on*s  Row,  Monday,  June  6th,  1848, 
Mr.  Boshell  in  the  chair.  Members  present — 
Messrs.  0*n&nlon,  Laffin,  Pftrks,  O'Gorman, 
Baker,  Somers,  Williams,  Biggers,  O'Brien^ 
'Gately,  Mansfield,  Yoster,  Fitspatrick,  Muiray,' 
Delap,  Delamere,  O'Donnell,  Murphy,  O'Hanlon, 


Campbell,  Murphy,  Ryan.  Mr.  Williamson  re- 
ported on  the  second  meeting  of  the  Owen  Koe 
O'Neil  Club  at  Ordes,  their  system  of  arming. 
Mr.  Somers  reported  on  the  formation  of  a  club 
in  Dublin  Street  and  one  in  Limekiln  Lane. 
Mr.  Fitzpatrick,  as  secretary  to  the  Brian 
Borhue  Club,  said  21  members  were  enrolled 
and  wanted  directions  from  this  committee.  Dr. 
Murphy  read  two  letters  from  the  secretary  in 
Dublin  to  Mr.  Smyth,  relating  to  cards,  &c. 
Mr.  Laffin  handed  in  a  long  report  on  seven 
various  clubs,  vii.,  St.  Patrick,  New  Bird  Street, 
53  members,  good  front  room«  some  arms,  &e., 
&c. ;  Brian  Borhue  Club,  40,  Gilbert  Street,  21 
members ;  52,  Hurst  Street,  60  members,  &c. ; 
John  Mitchel  Club,  47,  Thomas  Street,  53  mem- 
bers ;  Owen  Roe  O'Neil  Club,  Ordes,  25  mem- 
bers ;  Oliver  Bond  Club,  46,  Naylor  Street,  30 
members;  Emmet  Club,  32  Rose  Place  off 
Scotland  Road,  lately  formed,  no  report  of 
members  s  and  four  other  clubs  in  process  (f 
formation.  Mr.  Murray  reported  on  a  deputa- 
tion from  the  Park  ;  want  a  club  in  their  ne'i/;h- 
bourhood.  Mr.  Delamere  read  a  statement  on 
the  purchase  of  arms,  which  he  was  to  produce 
in  full  on  the  next  committee,  viz.,  for  12  weeks 
for  a  rifle  at  bs.  per  week,  3/. ;  ditto  ditto  for  a 
musket  at  U.,  12j. ;  ditto  ditto  for  a  pike  and 
handle  at  Ad.,  4«.  Mr.  O'Hanlon  proposed  Mr. 
Murphy  as  chairman  for  Tuesday  night's  meet- 
ing; agreed  to.  Thomas  O'Brien,  Secretary, 
absent  on  this  night.     T.  O'B." 

There  is  a  blank  page  in  the  book, 
and  there  was  another  meeting  at  another 
place  which  waa  not  entered. 

The  next  is  June  12th  :— 

"  Committee  Rooms,  Preeson's  Row,  June 
12th,  1848.  Mr.  Parks  in  the  chair.  Members 
present — Glynn,  Ward,  Mansfield,  Connolly, 
Williams,  Foster,  Boshell,  Fiupatrick,  B.B.C., 
Andrew  Murphy,  P.  Cummins,  John  Parkins, 
J.  Shea,  Laffin,  O'Hanlon.  Mr.  Williamson  re- 
ported on  the  Owen  Roe  O'Neil  Club  and  its 
progress  in  arming,  which  was  satisfactoiy ; 
number  of  members,  42.  Mr.  O'Hanlon,  Presi- 
dent of  the  Brian  Borhue  Club,  reported  on  his 
club,  the  members  are  arming  very  satis&ctory ; 
number  of  members,  27.  Mr.  Perkins  re- 
ported on  the  John  Mitchel  Club;  number  of 
members,  65.  Mr.  Murphy  reported  of  the 
Felon's  Hope  Club,  established  an  arming  fund ; 
number  of  members,  43.  Mr.  Laffin  reported 
on  the  William  Orr  Club  ;  number  of  members^ 
24.  Mr.  Laffin  was  appointed  to  the  chair  for 
next  meeting.    T.  O'Brien,  Secretary." 

The  next  is  the  19th  of  Jnne,  page  136 :~ 

"Council  Rooms,  Marble  Street,  June  19th, 
1848,  Mr.  Murpby,  of  the  Felon*s  Hope  Club, 
in  the  chair.  Clubs  present — Hie  Felon's  Hope 
Club,  Oliver  Bond  Club,  William  Orr  Club, 
Liberator's  Club,  Saint  Patrick's  Club,  0«ren 
Roe  O'Neil  Club,  Brian  Borhue  Club.  Clubs 
represented-  Fau^h  a  Batlagh  Club,  changed  to 
Davis,  John  Mitchel  Club.  Mr.  Farrell  an- 
nounced the  formation  of  a  clob  in  .Etoo, 
Windsor.  The  Sarsfield  will  be  formed  on 
Wednesday  night.     It  was  proposed  that  Mr. 
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Parks  do  take  the  chair%n  Tuesday  night ; 
passed.  The  motion  before  the  chair  as  to  the 
support  of  the  Council  Rooms  postponed  to  this 
night  week.  Mr.  Laffin  reported  progress ;  he 
announced  the  formation  of  the  Byrne  Club. 
Mr.  M*Manas  gave  notice  of  motion  to  the 
effect  that  he  will  move  that  an  Executive 
Council  be  formed  consisting  of  12  chosen  mem- 
bers elected  by  ballot  from  the  various  clubs. 
Mr.  Boshellwas  requested  to  act  as  President  of 
the  Patrick's  Club ;  accepted.  T.  0*Brien,  Sec- 
retary." 

The  next  is  the  20tfa  of  Jnne,  page  138 :  — 
*'  Circus  Street,  June  20th,  1848,  Mr.  Parks  in 
the  chair.  The  John  Mitchel  Club  arrived  in 
marching  order.  Deputies  and  other  members 
from  the  various  clubs  were  also  present  Dr. 
Murphy  addressed  the  meeting  at  some  length  ; 
he  gave  an  outline  of  the  week's  news ;  he  also 
alluded  to  the  formation  of  clubs  here  aud  in 
Ireland.  He  also  read  a  list  of  the  clubs  formed 
already,  and  those  in  course  of  formation.  He 
was  well  received  by  the  meeting.  Mr.  Joues 
addressed  the  meeting,  and  referred  to  a  recent 
article  in  the  ZtVerpoo/  Mercury,  whose  editor 
he  designated  as  a  wilful  liar.  After  a  few  remarks 
on  the  formation  of  clubs,he  concluded  by  calling 
upon  all  men  to  enrol  themselves.  He  was  cheered 
throughout  by  the  meeting.  Dr.  Reynolds  en- 
treated the  people  to  join  these  clubs.  Mr.  Laffin 
spoke  also  in  reference  to  the  clubs,  and  dealt  at 
some  length  on  the  embarrassment  of  the  Govern- 
ment He  also  alluded  to  the  special  constables, 
and,  speaking  of  revenue,  said  it  was  calculated 
that  a  billing  of  five  millions  would  take  place.  He 
was  well  received.  Dr.  Reynolds  again  ad- 
dressed the  meeting.  He  referred  to  a  detective 
who  applied  to  him  for  a  situation  as  drill  Ser- 
jeant, having  represented  himself  as  a  dismissed 
policeman.  He  cautioned  the  clubs  against  such 
fellows.  Mr.  M'Manus  addressed  the  meeting : 
he  read  a  paper  stating  the  amount  of  the  British 
Army  in  Irdand— he  stated  it  at  29,000  men. 
He  also  alluded  to  the  clubs,  and  spoke  at  great 
lengUi  on  the  necessity  of  forming  clubs.  He 
alluded  to  the  resignation  of  Robert  Holmes  as 
Bencher,  which  sentence  was  received  with  great 
acclamation.  He  alluded  to  the  arminff  of  the 
clubs.  The  Chairman  then  introduced  a  Mr. 
Chadwick  to  the  meeting.  He  was  well  re- 
ceived. Mr.  Hopper  then  addressed  the  meet- 
ing. He  was  well  received.  Mr.  Turley  came 
forward  and  recommended  clubs.  Mr.  Farrell, 
of  the  John  Mitchel  Club,  addressed  the  meeting. 
Bent,  nil.    Thomas  O'Brien,  Secretary." 

The  next  is  the  26th  of  June,  page  140  :— 
"  Council  Rooms,  Marble  Street,  June  26th, 
1848.  Mr.  Mallan  in  the  chair.  Deputies  present 
from  The  Felon's  Hope  Club,  The  Liberator's 
anb.  The  St.  Patrick's  Club,  The  John  Mitchel 
Club,  The  Brian  Borhne  Club,  The  Owen  Roe 
CNeil  Club,  The  Sarsfield  Oub,  The  Roger 
O'Moore  Club,  The  William  Orr  Club,  The 
Davis  Club.  Mr.  M'Manus  brought  forward 
his  motion,  which  was  seconded  by  Mr.  Parks ; 
suspended  for  a  week.  He  then  proposed  that 
a  committee  of  seven  be  formed  for  the  purpose 
of  procuring  arms  for  the  various  members  of 
the  clubs.    Etoven  were  named,  and  sevca  were 


chosen  by  the  meeting — Mr.  M^Mauus,  Mr. 
Parks,  Mr.  Downey,  Mr.  Somers,  Mr.  Delamere, 
Mr.  Williamson,  Mr.  O'Brien.  Mr.  Williamson 
proposed,  and  Mr.  Murphy  seconded,  a  com- 
mittee of  nine  for  the  organization  of  the  town. 
Committee  formed — Messrs.  Laffin,  Reynolds, 
Murphy,  Mallan,  A.  Murphy,  B.  Murphy, 
0*Hanlon,  Brophy,  Delap.  It  was  resolved  that 
a  committee  of  five  be  formed  for  the  purpose  of 
corresponding  and  financial  matters;  passed. 
Committee  formed — ^Messrs.  Boshell,  Michael 
Murphy,  Coll,  Kenny,  Farrens.  Mr.  Ryan  was 
appointed  to  take  the  chair  on  Tuesday  night. 
T.  O'Brien,  Secretary." 

The  next  is  June  27th,  page  143  :— 
"  Mr.  Ryan  in  the  chair.  A  very  full  meet- 
ing. The  Chairman  made  a  few  remarks  pn  the 
necessity  of  forming  clubs.  Dr.  Reynolds  ad- 
dressed the  meeting  at  great  length,  and  was 
loudly  cheered  throughout  Mr.  Jones  ad- 
dressed the  meeting  in  a  very  able  and  argumen- 
tative speech  ;  he  was  well  received.  Mr.  Chad- 
wick addressed  the  meeting,  and  after  a  very 
able  speech  he  concluded  by  announcing  he 
would  deliver  a  lecture  on  the  formation  of 
clubs.  Mr.  Hopper  then  addressed  the  meeting. 
Mr.  Laffin  then  read  a  list  of  the  clubs  formed, 
and  then  announced  the  formation  of  seven  new 
clubs.  The  Chairman  announi^ed  that  a  lecture 
would  be  delivered  at  Concert  Hall  on  Monday 
next.  Mr.  M'Manus  then  addressed  the  meet- 
incr  in  a  very  able  speech ;  he  called  on  the 
meeting  to  look  clearly  before  them,  and  not  be 
led  by  vague  expressions  or  rounded  periods. 
He  was  loudly  cheered.  Mr.  Parks  then  spoke, 
and  requested  the  meeting  to  hear  him  read  a 
letter  from  the  President  of  the  Protestant 
Association  to  a  Roman  Catholic  clergyman. 
Mr.  Smyth  also  addressed  the  meeting.  Dr. 
O'Donnell  then  came  forward  and  spoke  at  some 
length,  and  was  well  received.  Mr.  Somers 
addressed  the  meeting.  Rent,  nil.  Thos. 
O'Brien,  Secretary.    Peter  Ryan,  Chairman." 

The  next  is  the  3rd  of  July,  page  144 : — 
**  Council  Rooms,  July  8rd,  1848.  Mr.  Boshell 
in  the  chair.  Deputies  present  from  The  St. 
Patrick's  Club,  Liberators,  Bagnal  Harvey,  Fe- 
lon's Hope,  William  Orr,  Oliver  Bond,  Roger 
O'Moore,  Sarsfield,  Tom  Steele,  Brian  Borhue, 
Lord  Ed's  Club,  Wolfe  Tone,  Davie,  Owen  Roe 
O'Neil,  John  Mitchel,  Erin's  Hope.  Mr.  Boshell 
reported  that  he  attended  on  Wednesday  for  the 
transaction  of  the  business  of  the  finance  and 
correspondence  committee,  and  no  one  attended. 
Mr.  Murphy  (one  of  the  committee)  called  be- 
fore the  appointed  hour.  Dr.  Reynolds  pro- 
posed, and  Mr.  Laffin  seconded — ^That  Mr. 
Joseph  Cuddy  be  admitted  a  member  of  the 
Organization  Committee;  passed.  Mr.  Laffin 
read  a  report  on  the  division  of  the  town 
into  districts,  aud  announced  the  formation  of 
other  clubs.  Mr.  Somers,  as  chairman  of  the 
last  meeting,  gave  in  his  report  on  the  progress 
of  the  Arms  Committee.  It  was  resolved  that 
George  White(a)  be  admitted  a  member  of  the 
Arms  Committee.    Mr.  Murphy,  Brian  Borhae 

a)  See  below,  p«  711,  &o. 


Digitized  by 


Google 


661]         The  Queen  against  brands  O^Donneli  and  others,  1848.         [662 

Civh^  wat  appointed  to  the  chair  for  Tuesday 
night's  meeting.    Thos.  O'Brien,  Secretary." 

The  next  is  the  10th  of  Jaly,  page  147 : — 


**  Council  Rooms,  Marble  Street,  July  10th, 
1848.  Mr.  John  Clifford,  Tom  Steele  Club,  in 
the  chair.  Deputies  present  from  the  St. 
Patrick's  Club,  Felon's  Hope,  Boger  O'Moore, 
Owen  Roe  O'Neil,  Brian  Borhue,  Liberator,  Tom 
Steele,  William  Orr,  Wolfe  Tone,  John  Mitchel, 
Hamilton  Rowan,  Oliver  Bond,  Lord  Ed's,  Bag- 
nal  Harrey,  Bermuda  Clubs.  Mr.  Laffin  pro- 
posed, and  Mr.  Qlynn  seconded— That  the 
various  Chartists  clubs  in  Liverpool  be  re- 
quested to  send  delegates  to  this  council; 
passed.  Mr.  Smyth  read  a  letter  from  Dublin 
announcing  the  arrest  of  John  Martin,  Charles 
Gavan  Duffy,  and  the  editor  uf  the  Tribune. 
Mr.  Lai&n  brought  forward  his  report  on  the 
progress  of  organisation,  and  suggested  the 
ibrmation  of  a  council  of  nine  to  manage  the 
affiurs  of  the  different  clubs.  Report  adopted. 
He  announced  the  formation  of  two  new  dubs." 
Mr.  Bosbell,  of  St.  Patrick's  Club,  was  appoint- 
ed to  the  chair  for  Tuesday  night's  meeting. 
T.  O'Brien,  Secretary." 

The  next  is  the  11th  of  July,  page  148  :— 
"Circus  Street  Rooms,  July  11th,  1848. 
Doctor  Murphy  in  the  chair.  He  spoke  at 
some  length  on  the  dubs,  arrests,  and  the  late 
resolution  of  Conciliation  Hall.  There  was  a 
good  attendance  of  club  members.  Dr.  Rey- 
nolds addressed  the  meeting  at  great  length,  and 
was  well  received.  He  said  that  the  covenant 
between  the  Grovemment  and  the  people  was 
broken,  that  we  were  without  a  constitution ;  the 
Grovemment  was  rendered  desperate  by  weak- 
ness. Ho  oonduded  a  very  effective  speech 
amid  loud  cheers.  Mr.  Hopper  addressed  the 
meeting.  He  was  well  received.  Dr.  Reynolds 
again  addressed  the  meeting.  P.  Murphy, 
Chairman.    T.  03rien,  Secretary." 


The  next! 

'•Coundl  Rooms,  July  17th,  1848.  Dr. 
CDonnell  in  the  chair.  Deputies  present  from 
the  Fdon's  Hope  Qub,  Brian  Borhue,  St.  Pat- 
rick's, John  Mitchel,  Bermuda,  Bagnall  Harvey, 
Owen  Roe  O'Neil,  Liberator,  Sarsfidd,  Roger 
O'Moore,  William  Orr,  Tom  Steele,  Wolfe  Tone, 
Hamilton  Rowan,  Oliver  Bond,  Lord  Edward's, 
Davis,  Felon's  Brigade,  Chartists.  The  names  of 
the  following  men  were  read  out,  being  dected 
as  the  Executive  Council.  Drs.  Reynolds, 
O'Donnell,  Messrs.  Laffin,  M'Manus,  Smyth, 
Delamere,  O'Hanlon,  Jones,  Somers. 

There  is  another  of  the  18th  of  July  at 
page  150— 

**  July  I8th,  1848.  Confedemtion  Meeting, 
Circus  Street.  Mr.  Dowiyng  in  the  chair.  Dr. 
Reynolds  addressed  the  meeting  on  the  club 
organization,  the  conduct  of  the  rulers.  Mr. 
Lafin  addressed  the  meeting  on  the  necessity  of 
spreading  the  organisation  of  the  dubt,  and 
read  an  article  from  the  Pilot.  Mr.  Hopper 
addressed  the  meeting,  urging  the  necesd^  of 
persevering  onwards.  Mr.  Somers  addressed 
the  meeting  on  the  great  necessity  for  preperinv 
for  any  event  that   might  arise.    Mr.  Smyth 


addressed  the  meeting  on  the  legality  of  the 
clubs,  and  of  the  parties  forming  dubs  to  con- 
fine themselves  to  calm,  deliberate,  but  also 
determined  action ;  he  was  well  received  trough- 
out.  Mr.  Laffin  secretary  on  this  occasion. 
Downing,  Chairman." 

Now  we  will  read  the  docaments  and 
letters  that  were  proved.  These  were 
proved  to  be  in  Morphy's  handwriting. 
The  first  is  a  list  of  names  :^DrB.  Bey- 
ncUda,  0*DonneU,  Messrs.  Laffin^  M'Manus, 
Delamere,  0*Hcmlon,  Janes,  Somers.  The 
second  is  also  a  list  of  names,  the  same 
names.  Then  there  is  a  letter  addre/sed 
Mr.  John  O'HanUm,  16,  Peover  Street^ 

**  Dear  Sir, — You  are  requested  to  attend  a 
committee  meeting  to  be  hdd  on  [Thursday  has 
been  written  and  scratched  out]  evening  at  the 
hour  of  8  o'clock  p.m.,  as  there  is  business  of 
importance  to  come  before  the  committee. — 
Edward  Murphy,  Secretary." 

My  lord,  this  is  a  letter  which  was 
spoken  to  as  being  in  the  writing  of 
JBosheU.  The  date  of  it  is  the  11th  of 
April  1848— 

"Tuesday.  Mr.  T.  M.  Halpin,  Dublin.— 
Dear  Sir,^I  received  your  circular  and  shall 
immediately  renew  my  subscription  to  the  Con- 
federation, but  of  course  through  our  body 
here.  We  have  lately  fbrmed  a  finance  com- 
mittee of  which  I  am  a  member,  and  when  we 
meet  to-monow,  I  shall  call  the  committee's  at- 
tention to  jour  circular,  and  see  what  funds  we 
shall  be  able  to  send  over.  We  have  com- 
menced subscriptions  for  a  defence  fuud.  I  am. 
Sir,  yours  truly,  Martin  Boshell." 

The  next  is  the  14th— 

"  Paradise  Street,  Liverpool,  S7th  February 
1848.  Dear  Sir,— I  beer  to  inform  you  that  there 
was  a  very  numerous  and  enthusiastic  meet- 
ing of  confederates  at  the  George  the  Fourth, 
Hood  Street,  last  night,  and  I  hat  it  was  re- 
solved, amidst  acclamations,  to  address  the 
French  people  through  M.  Ledru  Hollin,  upon 
their  recent  and  glonous  triumph,  etc.,  etc.,  and 
that  I  should,  without  delay,  communicate  with 
your  Council  in  order  to  have  its  opinion  upon 
the  resolution  we  have  come  to.  Our  com- 
mittee meet  every  night  Uiis  week  in  order  to 
watch  the  progress  of  liberty  in  France,  and  to 
ascertain  how  we  may  best  encourage  it.  We 
conceive  that  addresses  from  all  the  large  towns 
in  England,  and  from  all  the  Confederate  clubs 
of  the  empire,  would  not  only  encourage  the 
war  party  in  France,  but  prove  very  instruc- 
tive to  the  Cabinet  and  Le^slature  of  this 
country.  Therefore,  in  addition  to  our  own 
meeting  and  address,* we  hope  to  be  able  to 
induce,  if  neoessary,  the  democrats  and  Char- 
tists of  this  town  to  get  up  a  meeting  and  ad- 
dress also.  I  am,  in  the  meantime,  dear  Sir, 
your  obedieut  servant,  George  Smyth." 

The  other  letter  is  dated  March  21st, 
1848— 

"84,  Pandise  Street,  Liverpool  Dear  Sir, 
^I  beg  to  enolof  e  you  a  copy  of  the  resolution 
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unanimously  adopted  by  the  memben  of  the 
Liverpool  Kepeal  Association  and  the  members 
of  the  Irish  Confederation  in  this  town.  It  was 
further  agreed  by  both  sections  of  Repealers 
here,  that  the  resolution  in  question  (should  be 
sent  as  a  substitute  for  the  address  of  the  com- 
mittee to  both— that  is  the  Old  and  Young  Ire- 
land  Repealers  in  Dublin.  Hoping  that  the 
earnest  recommendation  of  the  Liverpool  Re- 
pealers will  be  acted  on,  I  have  the  honour  to 
be,  Sir,  your  obedient  servant,  George  Smyth.— 
To  Mr.  T.  M.  Halpin,  Secretary  of  the  Irish 
Confederation." 

Oha/rleB  i4W5red— Examined  by  Crompion. 

Press  reporter.  Proved  the  following 
speech  of  the  defendant  Sobers  at  a  meet- 
ing at  the  Music  Hall  on  March  Slat : — 

••  Mr.  Somers  seconded  the  resolution,  and  said 
if  they  were  not  prepared  to  follow  the  example 
of  France,  say  so  by  leaving  the  room.  It  was 
not  a  week  since  the  dastardly  hirelings  of 
Grovernment  had  invaded  the  right  of  public 
meeting  by  intimidating  a  set  of  as  worthy 
democrats  as  ever  the  light  of  heaven  shoue 
upon.  Were  they  not  determined  to  support 
the  principle  of  the  resolution  ?  (Tremendous 
cries  of  *Yes,  Yes.')  They  had  petitioned 
that  Parliament,  who  had  shown  that  they  could 
use — — 

There  is  a  break  there.  Then  it  goes 
on — 

"  He  asked  them  not  to  revenge  themselves 
that  night,  but  if  to  their  next  petition  they  got 
a  nay,  let  them  present  one  on  the  point  of  the 
bayonet.  (Tremendous  applause.)  LTiis  night 
as  an  Irishman  he  offered  them  the  hand  of 
fraternity,  for  he  was  satisfied  that  their- (the 
democratic)  cause  of  necessity  could  call  to  the 
field  50,000  Irishmen.  (Great  cheering.)  Were 
the  Englishmen  prepared  tp  act  with  them? 
(Cries  of  *  Yes,  Yes.')  Let  them  swear  that  night 
to  one  common  cause,  of  the  Charter  of  Eng- 
land, and  the  Repeal  of  Ireland ;  and  if  so,  the 
day  of  these  tyrannical  ministers  will  be  brief 
(Ciheers.)  The  press  did  not  like  the  fraternity 
of  the  English  and  Irish.  He  saw  this  in  the 
press  of  this  town,  in  that  slavish  paper  the 
Mercury.  (Tremendous  disapprobation,  followed 
by  several  rounds  of  hissing.)  He  was  well 
aware  they  had  discernment  to  judge  of  the 
merits  of  the  press  as  well  as  himself.  He  had 
commenced  with  the  Mercury " 

Then  there  is  a  break  of  the  word; 
"  asked  "  is  the  first  word— 
'•  asked  what  will  you  do  if  there  should  be  a 
massacre  of  the  men  of  Liverpool.  Would  they 
revenge,  and  how?  (Crftss  of  Moscow.)  No,  not 
Moscow;  he  would  asked  them  what  money 
they  could  spare  to  buy  weapons.  He  could 
tell  them  that  there  were  good  enough  muskets 
to  be  had  in  Liverpool  at  five  shillings  each,  a 
bayonet  included,  if  necessary.'' 

Mr.  J(me8  addressed  the  meeting.  Dr. 
EeynMe  and  a  young  Scotchman  named 
Clarke  were  there.  There  was  a  meeting  at 


the  same  place  on  April  7th.    Dr.  EeynoldB 
said — 

*'  The  last  speaker  had  said  there  should  be 
no  property  qualification,  and  he,  Dr.  Reynolds, 
said  there  should  be  no  mental  qualification  for 
a  speaker  if  he  had  the  spirit  of  a  man  within 
him  and  an  arm  to  strike  the  blow  in  the  cause 
of  freedom.  (Cheers.)  He  was  a  Young  Ire- 
lander,  one  of  that  class  of  men  who  detested 
and  hated  and  spumed  the  word  petition.  He 
would  demand  from  a  trembling  constitution 
the  rights  of  which  they  had  been  deprived. 
They  must,  to  gain  their  rights,  roar  like  lions, 
and  if  the  day  should  ever  come  when  they 
should  be  required  to  show  the  lion's  claws,  they 
must  have  them  to  show.  (Cheers.)  I^et  the 
Chartists  of  England  and  Irish  Repealers  unite  in 
one  grand  body,  and  all  the  powers  of  England 
and  foreign  assistance  to  help  could  make  no 
impression  upon  the  phalanx  they  would  pre- 
sent." 

Simon  jffasfcer— Examined  by  Weilehy. 

Reporter  for  a  newspaper.  Proved  the 
following  speech  of  the  defendant  Sonnets 
at  the  meetmg  on  May  7th.    He  said — 

''In  last  week's  paper  a  misstatement  ap- 
peared; the  paper  reported  that  I  asked  you, 
'  Provided  a  massacre  of  the  people  took  place, 
what  would  you  do  ?  *  Such  were  not  the  ex- 
pressions. I  asked,  in  the  case  of  the  imprison- 
ment of  the  men  over  whom  the  State  prosecu- 
tion are  hanging,  and  an  insurrection  took 
place  in  Ireland,  and  the  people  were  mowed 
down " 

Aitomey'GeTieTal :  Go  on  to  the  place 
"  I  have  been  asked." 

Witness:  "  You  cannot  face  bristling  bayonets 
with  sticks.  I  have  been  asked  where  you  can 
get  the  arms  Kpokeu  of.  I  believe  if  any  of  you 
call  on  Dr.  Reynolds  he  will  be  able  tu  procure 
for  you  a  good  pike.  (A  voice,  *  Three  cheers 
for  Dr.  Reynolds.*)  For  my  part  I  ara  not 
accustomed  to  the  musket,  and  prefer  a  pike ; 
but  those  who  prefer  a  rifle  may  also  have  them 
from  him,  fully  proof,  on  terms  almost  un- 
reasonably low.  (A  voice,  *  Where  does  he 
live?')  The  gentleman  will  give  you  his 
address  before  he  leaves  the  meeting,  and  he 
can  supply  you,  1  believe,  with  6,000  of  tbem. 
(Loud  cheering.)  No  man  deprecates  the 
shedding  of  blood  more  than  I  do,  or  the  bnm- 
ing  of  a  warehouse,  but  this  I  say — (A  voice, 
*  There  are  reporters  here.')  I  am  aware  of  it. 
I  wibh  them  to  note  this,  that  it  may  be  carried 
on  the  wings  of  the  press,  to  the  bedchambers, 
if  necessary,  of  the  gentlemen  concerned,  and 
to  Government  itself,  that  there  is  an  organisa- 
tion in  Liverpool,  that  there  is  an  organization 
in  Manchester,  that  there  is  an  organization  at 
the  foot  of  the  very  throne  itself;  and  I  tell  the 
merchants  of  Liverpool  that,  as  I  think  I  see 
Warsaw  in  flames,  to  take  care  that  the  sparks 
of  ignition  may  not  reach  the  very  town  and 
spot  on  which  we  are  standing ;  and  at  the  same 
time  I  tell  them  that,  before  the  news  is  four 
hours  in  Liverpool  of  any  attempted  massacre 
of  my  countrymen — I  care  not,^  mind  you,  gen- 
tlemen, if  there  were  20,0C0  British  bayonets 
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efforts  are  met.  Wo  can  patronise  Ihsfty,  and 
I  wish  we  had  a  local  paper  of  oar  own,  for 
Liverpool  is  a  grand  town,  and,  if  thej  attempt 
an  attack,  it  is  the  first  town  that  will  be  won 
by  the  friends  of  liberty.  Now,  we  meet  a^ain 
next  Friday.  Yon  will  see  me  again  and  my 
talented  friend  Somers.  Judge  of  me  and  him 
as  a  specimen  of  what  Toung  Irelanders  are, 
and  be  assured  you  wiU  not  encounter  any 
danger  of  which  I  shall  not  be  at  the  front  I 
was  near  forgetting  one  thing,  to  propose  a  vote 
of  thanks  to  the  chairman.  His  is  an  hononr- 
able  post,  as  honourable  as  any  except  to  be  the 
commander-in-chief  of  what  they  call  rebels, 
bat  what  I  eall  the  friends  of  freedom." 


here  and  100,000  special  constables,  I  care  not, 
in  spite  of  them  all— despite  all  their  efforts, 
in  despite  of  as  much  more,  the  martyrs  dying 
on  the  scaffold  or  on  the  plain  would  have  the 
consolation,  in  giving  their  last  throe,  of  looking 
up  to  heaven  and  seeing  the  skies  reddened 
with  the  blaze  of  the  Babylons  of  England.  This 
I  wish  the  press  to  take  down.*' 

WeUhy:  Did  Dr.  Reynolds  speak  after 
Somers  ? — Yes. 

Have  you  a  note  of  what  he  said  P — ^Yes. 
He  said — 

"  When  I  give  in  my  adhesion  to  a  cause  I  will 
never  give  it  up  till  death  or  success.  There  shall 
never  be  a  Chartist  meeting  in  Liverpool  at  which 
I  shall  not  make  my  appearance  before  you.  I 
hate  those  slow,  lazy  theorists  of  liberty  who 
will  read  pamphlets  by  the  fireside,  but  when 
the  day  of  danger  and  discussion  comes  will  be 
away  from  the  glorioos  field  of  battle,  and  will 
leave  you  without  a  head  to  guide  or  an  arm 
to  assist  you  ;  and  if  I  see  there  is  use  for  better 
professions  than  that  I  belong  to,  I  intend  to 
give  it  up.  I  know  of  no  physic  that  can  give 
strength  to  a  person  who  wants  food,  and  the 
people  of  England  want  food  much  more  than 
what  I  can  give  them.  It  is  my  intention  to 
set  up  in  the  ironmongery  business  in  your  town. 
It  is  my  intention  to  deal  largely  in  the  articles 
of  muskets  and  bayonets  and  of  pikes  (A  voice, 
'  That's  the  physic '),  and  very  probably  the  next 
week's  papers  will  tell  you  where  you  can  get 
good  guns,  warranted  not  to  burst,  and  pikes  of 
the  best  description,  at  the  most  reasonable 
prices.  I  can  inform  yon  now  pretty  accurately 
what  they  can  be  got  for.  A  good  gun  and 
bayonet,  warranted  good,  can  be  got  for  12s.  6<f. 
— a  good  pike-head  can  be  got  for  2».  More 
information  I  shall  give  you  at  another  time, 
but  recollect  what  I  sell  them  for.  I  do  not 
call  upon  you  to  become  rebels,  I  do  not  ^iU 
upon  you  to  make  use  of  them,  but  the  law 
allows  you  to  have  them,  and  why  should  you 
not  have  them  when  the  law  allows  you  to  have 
them  ?  I  tell  you  this  ~  I  care  not  whether  my 
position  be  one  of  danger  or  not,  I  care  not 
whether  my  weapons  be  legal  or  illegal— -no  cause 
ever  yet  succeeded  in  which  men  were  not  pre- 
pared to  lend  themselves  to  the  scaffold  if  need 
be.  And  I  should  go  on  if  I  thought  that  the 
first  year  I  commenced  I  should  be  taken  to 
the  scaffold  for  doing  it.  Remember,  oh  mortal 
men  before  me,  that  you  must  die  one  time  or 
other ;  and  I  would  rather  die  leaving  a  glorious 
name  behind  me,  of  which  neither  country  nor 
family  should  be  a8hamed,than  linger  out  a  miser- 
able existence  and  die  the  victim  of  a  miserable 
old  age.  We  want  many  things  in  town,  and 
as  I  am  an  ambitious  man,  if  you  will  allow  me 
to  be  one  of  your  committee  I  shall  work  hard, 
and  may  suggest  many  things  which  will  be  of 
service  to  the  public  cause.  Now,  what  kind 
of  a  press  have  you  in  Liverpool  ?  Is  there  one 
honest  newspaper  in  England  except  Feargus 
O'Connor's  paper.  We  want  a  press  in  this 
groat  town  to  give  a  proper  expression  to  the 
wishes  of  the  people,  to  correct  misrepresenta- 
tions of  your  public  meetings,  and  to  combat 
the  detestable    ribaldry  with  which   all  your 


The  report  continnes — 
<*A  man  rose  in  the  meeting  and  said  my 
name  is  Thomas  Murphy  ;  I  live  in  Bond  Court, 
Upper  Frederick  Street.  I  merely  want  to 
intimate  to  Dr.  Reynolds  that  I  can  supply  him 
with  619  good  steel  blades,  22  inches  long,  and 
a  good  ash  handle  to  each  (Load  cheering)  at 
6d.  each." 

I  also  attended  again  at  a  meeting  held 
in  the  Music  Hall  on  the  14th  of  April. 
This  is  a  hasty  summary  which  I  drew  up 
as  they  were  speaking,  therefore  I  can- 
not speak  so  positively  to  it,  but  of  course 
I  can  say  that  to  the  best  of  my  belief  it 
is  correct.  So^ners  was  there.  Dr»  Bey* 
nolds,  in  a  manner  as  reckless  as  before, 
then  addressed  the  meeting  amidst  loud 
applause,  and  said  he  was  resolved  to  be 
the  first  victim  of  Lord  John  RusselVs 
Bill,  and  to  have  a  pike  ready  to  tear  the 
parchment  in  pieces.  Mr.  Somers  then 
spoke  in  a  penitent  and  becoming  tone 
expressive  of  the  deep  sorrow  he  should 
feel  to  see  blood  flowing  from  the  veins 
of  any  man  in  consequence  of  what  he 
said.  He  was  marring  the  effect  of  his 
former  remarks  by  advising  the  people  to 
arm  and  announcing  that  Liverpool  had 
been  divided  into  sections  with  proper 
officers  over  each. 

Cross-examined  by  8egar. 

Were  those  meetings  of  the  Chartists  P — 
Yes.  The  bill  which  called  the  first  meet- 
ing convened  a  meeting  of  the  democrats 
of  Liverpool. 

Have  you  that  bill? — I  remember  it. 
The  Chartists  and  Repealers  fratemiBed, 
and  the  two  subsequent  meetings,  if  I 
mistake  not,  were  held  by  an  adjournment. 

I  daresay  you  know  the  people  there  in 
a  great  measure  P — Tes. 

Those  you  knew,  did  you  know  them  to 
be  Chartists  P — ^I  should  say  chiefly  they 
were. 

Do  you  know  whether  the  chairman  was 
a  Chartist  P — I  should  suy  the  Repealers 
engrafted  them  upon  themselves. 
Cross-examined  by  BearslAf. 

Were  not  resolutions  ]MuiBed  at  that 
meeting— Chartist  resolntions  P — Speak- 
ing from  memory,  I  think  so. 
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Uniyeraal  suffrage,  and  so  on  F — I  think 
so. 

Did  not  7011  anderstand  it  to  be  a  pnrely 
Chartist  meeting?— When  I  first  went  to 
the  meeting  I  did. 

From  the  resolutions  that  were  passed, 
woiild  not  you  conclude  that  it  was  a 
Chartist  meeting  P — Yes,  I  think  I  should. 

Attomey-Oeneral :  What  are  the  reso- 
lutions P— The  first  I  have  the  effect  of. 
The  meeting  pledged  itself  to  exert  every 
faculty  of  mind  and  body  to  secure  the 
recognition  of  universal  suffrage,  and 
establishing  the  People's  Charter.  Mr. 
Thomas  Davis  moved  the  second  resolu- 
tion, to  the  effect  that  members  of  Parlia- 
ment were  but  the  servants  of  the  people, 
and  on^ht  to  be  ready  at  all  times  to  do 
their  bidding,  and  the  meeting  therefore 
called  upon  the  members  from  Liverpool 
and  8outh  Lancashire  to  support  the 
prayer  for  the  People's  Charter. 

Cross-examined  by  Atkinson. 

Was  there  any  one  stopping  you  from 
going  in  ? — ^No  one. 

Were  there  other  reporters  besides  you 
and  the  person  who  has  been  here  P — Tes. 

Samuel  Porey — ^Examined  by  the 
A  ttomey-  General. 

A  police  officer.  Spoke  to  a  meeting  on 
the  25th  of  April  in  Queen's  Square. 
Smyth,  Somers,  Dr.  Reynolds,  and  Doheny 
were  there. 

Robert  Boche — Examined  by  Paget. 

Reporter.  Spoke  to  Doheny*s  speech 
ac  this  meeting:  Mr.  Doheny  said  he 
and  MUchel  hi^  been  deputed  by  the 
Irish  Confederation  to  come  over  to 
this  country  to  express  their  opinions 
upon  the  necessity  of  adopting  effective 
measures.  He  regretted  to  say  his  friend 
Mitchel  was  not  present,  he  having  been 
obliged  to  return  to  Dublin  by  the  mail 
steamer  that  evening.  The  advice  he  had 
to  give  them  was  short  and  simple.  It 
was  to  arm,  arm,  arm.  (Loud  cheers.)  He 
advised  them  to  have  pikes  and  guns,  and, 
if  necessary,  to  sell  their  coatd  and  buy 
them  weapons.  A  man,  he  said,  walked 
the  streets  more  proudly  with  a  pike  in 
his  hand.  In  fact,  he  looked  more  erect, 
nnd  had  more  the  appearance  of  a  man ; 
and  if  he  had  a  memorial  to  present  to  the 

gueen,  or  a  petition  to  the  House  of 
r^mmons,  the  possessing  a  rifle  caused 
the  petition  to  have  greater  weight  upon 
the  minds  of  those  to  whom  it  was  pre- 
sented. He  had  no  hesitation  then,  in 
spite  of  their  Gagging  Bill,  to  tell  the 
])  >ople  to  get  rifles  and  pikes  witl^  all 
speed,  because,  in  the  first  place,  there 
was  no  law  to  prevent  the  sale  of  those 
weapons,  and  because  they  were  essential 


and  useftil.  And  he  dwelt  upon  the 
(Jovemment  and  their  attemiTt  to  put 
down  free  discussion  by  the  acloption  of 
their  Gagging  BilL  Brown  kept  his  spies 
in  Dublin  to  find  out  where  the  pikes  were 
made,  and  the  consequence  was  that  since 
then  2,000  pikes  were  manufactured  now 
where  only  one  was  manufactured  before. 
(Cries  of  '•There  are  spies  here.'*)  Of 
course  there  were,  where  were  they  not  P 
He  knew  not  whether  there  were  any 
reporters ;  if  there  were,  so  much  the 
better.  The  people  of  England,  however, 
who  could  not  afford  money  to  bury  the 
people  of  Ireland  who  died  of  disease,  had 
plenty  of  money  to  pay  spies.  It  was 
surelj^  no  advantage  to  the  English  manu- 
facturer to  have  millions  of  people  in  Ire- 
land living  in  rags,  feeding  upon  the 
coamest  food,  and  dying  in  thousands. 
Let  Bepeal  be  givBn,  and  let  the  people 
return  to  their  homes,  and  think  the  time 
was  come  to  right  things  in  Ireland. 

Is  that  the  end  of  Mr.  Doheny^s  speech  P 
—Yes, 

Who  was  the  next  speaker  P — Dr.  Bey^ 
nolds.  He  said  that  he  must  necessarily 
sing  small,  as  the  Gagging  Act  had  be- 
come law.  A  time  was  coming,  however, 
when  he  could  and  would  speak  out  plain- 
ly; and  I  (said  Dr.  B.)  solemnly  swear 
from  this  spot  that  I  will  meet  you  here- 
after, when  there  shall  be  no  Gagging 
Act  to  prevent  the  free  expression  of  my 
thoughts.  (Cheers.)  He  thought  there 
was  no  harm,  but  a  great  deal  of  good  to 
be  obtained  in  having  the  people  armed, 
thb  more  particularly  as  all  the  people  of 
Ireland  were  Repealers,  and  three-fourths 
of  the  people  of  England  were  Chartists. 
He  had  addressed  35,000  Chartists  and 
Repealers  at  the  North  Shore  on  G^od 
Friday,  and  when  their  hands  had  been 
held  up  in  support  of  the  resolutions,  the 
forest  of  hands  was  so  great  that  even  the 
very  waters  of  the  Mersey  seemed  to 
stand  still  and  feel  amazed. 

The  Witness  also  spoke  to  a  meeting  on 
the  North  Shore  on  Sunday,  June  11th, 
1848.  Dr.  Eeynolds  was  there.  I  cannot 
identify  Hopper :  a  person  passing  by  that 
name  was  there,  aomers  was  also  there. 
Dr.  B0yru}lds  rose  to  address  the  meeting 
amid  great  applause.    He  said— 

"  Gentlemen,  I  came  here  to  give  you  my 
calm  and  long-considered  opinions.  I  adopt  the 
motto  of  the  French  nation,  <  liberty,  equality, 
fraternization '  (cheers),  and  what  I.  mean  by 
liberty  I  will  tell  you.  I  do  not  mean  anarchy. 
For  I  am  far  from  thinking  that  no  government 
is  better  than  a  bad  government.  I  conceive 
that  the  worbt  government  we  can  have  would 
be  better  than  anarchy.  I  wish  for  aood 
government.  I  wish  for  a  ^vemment  in  which 
the  people  shall  have  their  share  and  proper 
share  in  the  representation,  and  I  am  sure  you 
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require  nothing  else.  You  require  good  laws, 
and  if  good  laws  be  given  to  you  you  will  bo 
content.  (Cheers.)  My  opinion  of  equality  is 
this,  that  we  never  had  a  time,  and  never  can 
have  a  time,  when  all  men  will  be  equal.  We 
want  equal  rights  and  equal  laws,  the  same  law 
for  the  rich  man  and  the  poor  man.  (Applause.) 
We  want  the  same  right  and^power  to  places  of 
dignity  in  the  State  to  be  open  alike  to  the  poor 
man  and  the  rich  man ;  and  we  are  not  one  of 
that  mischievous  set  of  men  who  would  say 
that  all  men  should  have  equal  property.  We 
mi^bt  as  well  say  that  all  men  should  have  equal 
height  and  equal  breadth.  We  would  not  be 
like  the  robber  who  when  he  got  a  tall  man  cut 
him  shorter,  and  when  he  ^ot  a  short  man  pulled 
him  until  he  stretched  him  longer.  That  kind 
of  equality  we  do  not  want.  It  does  not  exist 
in  nature ;  and,  before  a  man  proves  it  to  be 
just,  he  must  take  a  spade  and  make  of  equal 
depth  every  river  that  falls  into  the  ocean,  and 
he  must  then  mount  iu  his  balloob  and  take  a 
scissors  and  chip  every  planet  to  an  equal  size. 
No,  we  want  to  have  the  upper  class,  the  middle 
class,  and  the  lower  class  still.  We  want  equal 
rights  and  privileges.  We  want  no  obstructions 
in  the  way  of  the  poor  man,  but  we  want  to 
enable  him  to  arrive  by  laws  of  the  land  at  the 
highest  offices  and  dignities  of  the  State,  if  he 
has  good  conduct,  talent,  and  industry  to  enable 
him  to  do  so.  By  fraternization  I  mean  that  we 
should  love  every  man  and  hate  no  man  for  the 
class  to  which  he  belongs,  but  for  the  principles 
be  possesses.  I  would  not  set  class  against 
class,  and  I  would  not  join  you  if  I  thought  you 
would  have  any  hatred  against  the  middle  class. 
I  love  the  friend  of  freedom,  though  he  may  be 
as  rich  as  Feargus  O'Connor  or  Smith  O'Brien, 
and  hate  the  poor  slave  though  he  may  be  as 
poor  as  a  perjured  policeman.  (Cheers  and 
laughter.)  I  believe  you  understand  me,  and 
that  I  understand  you.  You  meet  here  as  men 
of  reason,  as  men  of  courage,  as  men  of  intelli- 
gence, to  tell  a  wicked,  a  horrible  Government, 
a  starving,  hypocritical  and  tyrannical  Govern- 
ment (hear,  hear,  and  cheers),  before  this  year 
passes  they  must  cease  to  be  governors  or  you 
must  cease  to  be  men.  (Great  cheers.)  If  you 
meet  for  that  purpose  X  am  with  you  hand  and 
heart  There  is  no  use  in  having  a  man's 
tongue  with  you,  he  may  prate  as  much  as  he 
likes,  or  there  is  no  use  in  having  a  man's  heart, 
if  his  hand  is  not  with  you  to  grasp  a  pike  or  a 
musket.  (C^heers.)  That  man  had  better  be  a 
thousand  miles  away  from  you  than  blight  a 
meeting  at  such  a  time  and  in  such  a  dangerous 
cause  by  his  dangerous  presence.  (Hear,  hear.) 
You  are  discontented,  and  so  am  I,  with  Lord 
John  Bussell.  And  why?  Because  he  is  the 
greatest  hypocrite  that  ever  lived;  because 
when  he  was  out  of  power  he  hated  Wellington, 
and  the  poor  little  rebel  was  then  able  to  beat 
Wellington  because  the  people  of  England  were 
with  him.  How  did  he  win  ?  Not  by  either 
moral  or  physical  force  separately,  but  by  the 
power  of  moral  and  physidlil  force  united.  And 
we  can  beat  that  little  blackguard  now  under 
the  command  of  Smith  O'Brien  and  Feargus 
O'Connor.  (Cheers.)  He  thinks  we  ought  to  be 
very  well  contented  now,  because  the  Government 


are  a  pious  and  civil  €k>vemment.  If  we  were 
to  make  out  their  piet^  from  the  votes  they  have 
given  in  favour  of  bishops,  they  must  be  pious 
enough;  and  if  we  have  not  the  most  pious 
people  in  the  world,  we  certainly  have  the  best- 
fed  fellows  to  teach  them  piety.  But  what  is 
their  piety  ?  They  profess  to  be  the  disciples 
of  a  God  of  peace,  and  yet  they  have  muskets 
and  bayonets  and  police  to  rob  the  poor  man  of 
his  pittance.  (Cheers.)  We  hope  that  every 
man  hereafter  will  be  able  to  enjoy  as  much  as 
he  earned,  and  that  he  will  not  be  robbed  by  a 
blackguard  Government.  Well,  now,  what  kind 
df  a  (^vemment  have  we  ?  I  hold  that  the  man 
who  first  established  the  police  was  a  great 
tyrant  Who  struts  biggest  and  boldest  in 
Liverpool  ?  It  is  not  the  man  of  high  rank,  but 
it  is  the  peijured  scoundrel  policeman.  (Cheers.) 
If  you  are  going  home  at  night  and  he  smells 
drink  from  you,  or  if  he  smells  it  flrom  himself 
if  not  from  you,  he  will  shake  the  man,  and,  if 
the  man  struggles,  he  is  pulled  off  and  lodged 
all  night  where  criminals  should  be  lodged ;  and 
if  his  wife  hears  of  it,  and  goes  after  him,  she 
is  seized  by  the  neck  and  thrust  in,  upon  the 
ground  that  she  has  attempted  to  rescue  the 
prisoner.  You  may  have  twenty  men  to  prove 
you  were  not  drunk,  that  all  your  wifb  did  was 
to  cry  and  weep,  but  that  perjured  policeman's 
oath  is  believed  and  you  are  fined.  Are  you 
contented  with  that  ?  (No*,  no.)  If  you  are,  you 
are  the  veriest  slaves  that  ever  lived.  You 
must  have  your  Carter,  and  you  will  have  no 
more  of  that.  If  you  all  here  l»d  a  voice  in  the 
representation,  would  you  have  a  member  of 
Parliament  that  would  allow  that  force  to  re- 
main a  single  hour  in  existence?  But  you 
were  never  represented  in  Parliament.  You 
were  made  machines  of,  and  if  they  are  not 
made  dangerous  machines  you  deserve  to  be  the 
veriest  slaves.  (Cheers.)  You  want  to  choose 
whom  you  like  to  be  your  representatives.  Is 
not  that  a  terrible  thing  ?  If  you  had  a  daughter 
and  you  said  to  her, '  I  want  to  get  you  married,' 
and  that  there  were  three  ugly  fellows  sitting 
over  there,  and  that  there  was  a  fine  handsome 
fellow  sitting  here,  whom  she  liked,  and  that 
you  said  she  should  not  have  him,  what  would 
be  her  reply  ?  MThy,  she  would  say,  •  I  will 
have  that  fine  fellow  over  there,  and  not  the 
blackguards  you  want  me  to  take.'  And  if  you 
have  as  much  pluck  as  the  girl  has  when  iu  love, 
y«u  will  send  your  man  to  Parliament  and  you 
will  pay  him  while  there,  and  then  you  will 
have  the  heart  of  a  girl  and  the  success  of  a  girl 
too.  Well,  another  thing  you  want,  you  want 
the  power  to  make  a  choice  if  your  first  choice 
does  not  suit  you.  Does  not  every  day  prove 
the  excellency  of  that  principle.  Two  or  three 
years  ago  you  would  have  chosen  John  Smith  of 
the  Mei'cury.  Then  he  was  the  friend  of  free- 
dom, and  now  he  calls  the  Irishmen  'a  set  of 
rogues,'  he  calls  them  *  idle  vagabonds,'  bat  be- 
fore this  Christmas  we  will  be  very  busy,  more 
busy  than  he  likes.  ((Cheers.)  Then  you  would 
have  had  Bully  Bushton  a  few  years  ago. 
There  was  a  time  when  he  called  upon  you  to 
attack  the  police,  but  he  is  now  paid  I,7002.  a 
year,  and  he  is  fond  of  the  police.  Would  yon 
have  him  now  for  your  meniber  of  Parliament  ? 
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(No.)  Well,  I  think  common  sense  telU  lui  we 
have  no  reason  to  be  content,  and  if  you  haYC 
not  any  reason  to  be  content,  I  am  sure  the  peo- 
ple of  Ireland  have  no  reason  to  be  content 
That  sea  that  rolls  there  dues  not  divide  you 
from  Ireland  ;  you  hare  the  one  cause.  Which 
of  you  has  not  heard  of  John  Mitchel  ?  (Cheers.) 
Who  would  not  give  his  heart's  blood  to  get  him 
back  again?  I  am  talking  to  you  about  the 
greatest  man  of  your  age,  I  am  talking  to  you 
of  John  Mitchel,  a  man  who,  though  a  Presby- 
terian, loved  his  fellow  Catholic  subjects;  a 
man  who,  though  he  was  a  husband,  left  his 
wife  for  his  country's  cause ;  a  man  who,  thou|th 
he  was  a  father,  loved  his  country  so  much  that 
he  divided  from  his  children.  I  ask  you,  how 
long  is  he  to  be  divided?  When  you  get 
the  Charter  and  Ireland  gets  the  Repeal,  he  will 
oome  home.  (Cheers.)  And  the  time  is  pro- 
pitious now !  In  a  few  months'  time  shall  come 
the  anniversary  of  the  day  when  the  God  of 
heaven  and  earth  was  born  in  this  world.  In  a 
few  months  you  will  celebrate  his  festival  when 
liberty  shaU  be  bom  in  this  world,  and  when 
liberty  shall  be  baptized.  You  promise  me 
Repeal  and  the  Charter.  This  liberty  then 
shall  have  two  names,  and  if  you  do  not  rock  its 
cradle  and  look  over  its  manhood,  y«m  will  be 
the  most  cowardly  nation  that  ever  disgraced 
the  face  of  the  globe.  (Cheers.)  I  believe  you 
will  have  no  fight  at  all  for  it.  The  English 
people,  you  are  aware,  went  into  India,  seized  on 
the  possessions  ot  the  inhabitants,  and  destroyed 
their  villages  ;  but  I  have  the  glorious  news  for 
you  that  liberty  is  as  immortal  under  the  burn- 
ing sun  of  India  as  it  is  elsewhere,  and  that  the 
gallant  inhabitants  of  Lahore  have  rebelled  as 
they  ought  to  do  and  massacsed  the  English 
soldiery.  (Great  cheers.)  What  will  be  the 
consequence  ?  The  English  Government  roust 
send  a  dozen  regiments  over  to  India.  Where 
can  they  get  them  ?  They  cannot  spare  them 
from  England,  because  the  Chartists  are  too 
strong  here;  they  cannot  spare  them  from 
Ireland,  because  with  all  the  soldiery  and  police 
there  they  cannot  keep  down  the  Repealers. 
(Cheers.)  They  must  either  give  up  India  or 
Ireland,  and  they  will  be  so  long  doubting  be- 
tween the  two  that  they  will  be  like  the  fool 
who  fell  between  the.  two  stools  and  lost  both. 
(Laughter  and  cheers.)  Yes,  the  Indians  have 
killed  the  English  soldiery,  and  the  English 
Ambassador  at  Madrid  has  received  a  kick  in 
the  seat.  (Laughter  and  cheers.)  There  was 
a  time  when  the  English  would  have  sent  over  a 
fleet  of  ships  to  bombard  Madrid,  but  now  they 
pray  the  Spaniards  not  to  kick  any  more,  and 
they  are  such  cowards  that  they  are  afraid  of 
:Si)ain.  My  resolution  is  as  follows  :  *  That  the 
in.«ititution  of  trial  by  jury  has  been  considered 
in  all  ages  as  the  last  safe-guard  of  popular 
freedom  against  tyrannical  (tovernments  and 
subservient  parliaments  upon  political  questions, 
and  when  indifferently  and  fairly  selected  is  the 
only  real  tribunal  on  national  opinion ;  and  this 
meeting  views  with  feelings  of  disguf  t  the  gross 
violation  of  this  most  sacred  right  by  the  British 
Government  in  packing  the  jury  at  the  trial  oi 
that  indomitable  patriot  John  Mitchel ;  and  this  | 
meeting  pledges  itself  to  use  its  utmost  endea-  | 


voura  to  restore  that  heroic  man  to  the  boaom  of 
his  family  and  native  laud  ! '  (Cheers.)  Gentle- 
men, there  is  only  one  way  of  restoring  him ;  that 
is,  not  at  public  meetings,  but  at  club  houses. 
Every  street  in  Liverpool  and  every  town  ouf ht 
to  have  its  club  ;  every  dub  its  president,  vice- 
president,  and  other  commanding  officers ;  every 
club  ought  to  take  care  to  have  every  power  of 
defending  itself  ;  every  officer  ought  to  have  his 
rifle,  every  committee  man  his  musket,  and 
every  member  ought  to  have  his  pike.  (Great 
cheers.)  When  you  have  this  you  will  have  a 
power  that  all  the  people  of  England  cannot  put 
down,  and  if  you  have  it  not  now,  I  will  put 
you  down  as  greater  slaves  next  year  than  you 
were  last.  liecolleot  the  people  of  Ireland  are 
organizing,  they  see  a  fine  crop  on  their  land, 
they  are  going  to  reap  it,  and  they  have  made  a 
vow  that  a  pound  of  that  corn  shall  not  leave 
the  land.  (Cheers.)  I  think  it  is  a  very  proper 
vow,  and  I  for  one  join  in  it,  and,  if  they  attempt 
to  take  that  •com  away  by  bullets  and  bayonets, 
the  people  may  take  bullets  and  bayonets  to 
keep  it  there.  (Cheers.)  Well,  if  they  go  to 
cut  down  the  Irish,  will  you  stop  until  they 
come  and  cut  you  down  afterwards  ?  (No,  and 
cheers.;  Will  you  tell  them  there  is  work 
enough  here  without  going  across  the  Channel  ? 
It  is  true,  I  aui  told  that  I  speak  with  a  gag  in 
my  mouth,  and  that  I  may  be  taken  up  to- 
morrow. I  would  not  like  to  be  taken  up,  be- 
cause I  could  do  more  good  out  of  gaol  than  in 
it ;  but  perhaps  not,  for  as  the  Son  of  God  did 
more  good  the  week  after  he  wa^  crucified  than 
he  did  before,  so  Johu  Mitchel  has  done  more 
good  since  his  conviction  than  he  did  before. 
And  Ernest  Jones  may  do  the  fame  in  London, 
and  so  may  Lawrence  Reynolds  in  Liverpool. 
(Cheers.)  If  I  am  taken,  do  not  attempt  a 
rescue,  or  otherwise  you  will  injure  your  cause 
and  please  the  Government,  for  if  the  Govern- 
ment could  only  see  you  burning  a  few  houses 
and  murdering  a  few  people,  it  would  be  so 
much  the  better  for  them.  Organize!  tell  them 
the  weather  is  too  warm  just  now  for  such  fun, 
but  that,  if  they  want  fires  next  winter,  you  will 
show  them  a  little  of  it.  (Cheers.)  The 
Government  passed  a  law,  and  only  one  man  has 
been  taken  up  under  it.  They  have  not  taken 
me,  I  dare  them  to  do  it.  I  have  been  as  sedi- 
tious as  I  could,  and  I  would  be  more  seditious 
if  I  knew  how.  I  have  been  threatened  and 
asked  how  long  would  I  live  a  slave,  and  I  said 
until  next  Christmas.  (Cheers.)  I  would  not 
bear  it  so  long,  only  I  would  not  like  to  die  by 
myself,  but  would  like  to  have  others  to  die 
with  me.  If  they  want  to  put  us  all  in  prisons 
they  must  have  large  prisons  for  us.  The 
wealth  of  England  has  been  spent  on  large 
prisons  for  sick  and  infirm  people,  but  they  must 
have  larger  prisons  if  they  want  to  put  every 
one  as  guilty  as  I  am  into  them.  Perhaps  they 
think  to  catch  us  all  together  some  fine  day,  but  if 
they  do,  then  I  hope  we  will  have  something  to 
defend  ourselves  with,  and  if  you  won't,  I  will." 

A  person  named  ffopper  followed.  He 
said — 

'*  I  rise  to  support  Mr.  Mitchel's  eauae,  as  I 
consider  it  a  very  wrong  one  ;  a  man  that  has 
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been  taken  from  the  bosom  of  bis  children  and 
from  his  native  land  and  sent  to  a  rock  in  the 
midst  of  the  sea.  Gentlemen,  that  is  not  fair 
phiy ;  the  man  that  bos  a  spark  of  grntitade  in 
bis  breast  must  say  that  that  is  bad  conduct  on 
the  part  of  those  who  pretend  to  rule  in  the 
three  kingdoms.  That  roan  (Mitchel)  did  not 
altogether  speak  his  own  mind ;  no,  he  spoke 
roj  mind,  and  he  spoke  the  mind  of  the  nation. 
Gentlemen,  we  have  been  long  enoush  ground 
down  by  the  chains  of  slavery,  and  it  is  time 
we  should  come  forward.  It  is  said  in  the 
Bible,  but  I  never  could  find  it  out, '  Blessed  is 
the  rich  man,  for  he  shall  keep  the  poor  man's 
nose  to  the  grinding-stone.'  But  the  time  is 
coming  when  we  shall  put  the  .rich  man's 
nose  to  the  grindstone.  John  Mitchcl,  the 
finest  and  bravest  of  hearts,  a  man  second  to 
none,  not  even  to  Bobert  Emmet,  that  man  who 
stood  up  for  bis  native  land,  is  gone.  I  believe 
I  was  bom  in  that  country,  and  many  thou- 
sands  around  me.  Becollect,  friends,  I  am  no 
sectarian  whatever.  I  like  an  Englishman  as 
well  as  an  Irishman  if  be  does  what  he  ought ; 
but  ever^  man  sees  that  it  behoves  him  to  put 
down  tyrannies  which  have  so  long  ruled,  and 
will  rule,  if  there  is  not  a  stop  put  to  them.  I 
see  many  faces  here  who  are  for  liberty.  It  is 
in  your  power  to  do  it.  It  is  not  in  the  rich 
man's  power.  If  yon  wait  till  the  rich  man 
does  it,  you  will  wait  till  you  are  all  dead  in 
your  graves.  Let  no  religious  animosities  exist 
in  your  breasts.  Let  every  man  love  his  brother 
Irishman  or  brother  Englishman,  and  let  no 
man  be  duped  or  made  a  tool  of,  to  use  any 
inflammatory  language ;  and  let  every  man  be 
of  one  heart  and  one  mind,  and  every  man  a 
fW;e  man,  and  not  a  slave.  John  Mitchel  is  a 
brave  man,  as  I  said  before,  but  he  has  been 
taken  from  the  midst  of  his  country  and  sent, 
for  the  good  of  his  health,  to  Bermuda.  Recol- 
lect, working  men,^  that,  linked  in  the  bonds  of 
freedom,  the  power  of  wealth  will- not  keep  you 
down.  We  are  long  enough  down,  long  enough 
calumniated.  Rise,  and  you  will  appreciate 
your  cau&e.  Gentlemen,  I  have  a  great  deal  to 
say,  but  I  am  not  able  to  say  it.  Look  at  the 
brave  fellows  that  this  land  and  Ireland  pro- 
duced, and  how  have  they  been  served  ?  Iheir 
lives  have  been  taken.  Oh !  think  of  the  former 
times: — 

*  Oh  I  for  the  swords  of  former  time, 
Oh !  for  the  men  who  bore  them ; 
'        When  for  our  rights  they  stood  sublime, 

And  tyrants  crouched  before  them.' 
Recollect,  men,  that  if  you  stand  the  present 
conduct,  the  women  will  not  stand  it.  I  say 
women  will  assist  the  cause  as  well  as  men. 
Look  at  the  brave  Mitchel,  that  gave  up  not 
only  bis  life — he  loved  his  country  more  than 
his  wife  and  children,  and  because  of  that  he 
was  taken  from  the  midst  of  them  and  sent  to 
Bermuda.  Look  at  Mitchel,  the  bravest  of  the 
brave,  that  has  kindled  a  torch  in  Ireland  that 
nothing  can  quench.  My  heart  throbs  when  I 
tliink  that  the  bravest  man  in  Ireland  has  been 
taken  from  her  because  he  loved  her.  Is  there 
a  spark  of  gratitude  in  the  heart  of  a  man  which 
would  pass  that  act  ?  Remember  these  things, 
and  remember  that  it  is  in  your  power  to  put 


down  the  tyrants  who  monopolize  the  rights  and 
rob  the  benefits  of  your  hard  labour.  I  would 
be  sorry  to  use  inflammatory  language.  It  is 
not  with  that  intention  I  come  here.  I  come 
here  to  unite  the  breach  between  Englishmen 
and  Irishmen ;  to  bring  men  to  a  sense  of  their 
understanding.  Let  every  man  see  that  you 
are  determined  to  join  together  for  your  rights. 
Here  is  Ireland,  the  land  of  my  birth.  Is  Uiere 
a  more  persecuted  land  on  the  face  of  the 
earth  ?  Is  it  not  a  shocking  thing  to  see  a 
woman  take  the  arm  of  her  child  and  eat  it  ? 
Is  not  that  a  fact,  and  can  you  bear  it?.  Can 
men  stand  by  and  see  others  dying  with  hunger, 
when  the  land  affords  as  much  as  would  keep 
the  people  three  times  over  ?  Will  you  stand 
this  any  longer?  If  you  do,  may  you  be  for 
ever  branded  with  slavery.  Let  that  piece  of 
steel  be  burst  asunder,  and  let  liberty  and  free- 
dom be  the  cry  in  every  roan's  mouth.  We 
want  to  feed  a  starving  people,  and  not  to  let 
England  monopolize  all.  It  is  time  the  poor 
man  should  have  something,  because  the  rich 
man  will  do  nothing  for  him.  Think  of  the 
thousands  that  are  hurled  into  eternity  in  Ire- 
land for  want  of  food.  Let  the  word  be  *  draw 
the  sword '  ~ 

*  Which  better  far  you'll  find. 
To  die  like  men 
Than  ever  again 
To  famine  be  consigned.'  " 

Somers  spoke  next.  ]9e  said — 
**  Mr.  Chairman  and  fellow  working  men, — 
Often  have  I  heard  it  before  said  that  this  has 
been  a  great  day  for  the  cause  of  liberty,  but, 
indeed,  I  may  cheerfully  say,  and  say  with  truth, 
that  this  is  a  great  day  for  the  cause  of  democ- 
racy, not  for  a  sect  or  a  party  ;  and  I  rise,  not 
for  the  purpose  of  detaining  you  here  this 
evening,  as  the  hour  is  getting  so  late,  but 
merely  to  express  my  sentiments  about  tbe 
packing  of  a  jury  and  the  conviction  of  the 
bravest  man  the  land  of  my  birth  produced, 
John  Mitchel.  Through  seven  centuries  of 
persecution  unequalled  by  any  country  or  people 
under  the  rising  sun,  the  people  of  Ireland 
have  borne  with  oppression  unexampled,  and, 
if  through  every  age  of  persecution  our  fiathers 
led  an  ignoble  life,  we  find  in  many  instances 
men  were  ready  to  stand  up  and  sacrifice 
their  liberties,  their  fortunes,  and  their  lives 
in  the  cause  of  the  people,  who,  up  to  the  pre- 
sent day,  were  unworthy  of  any  man  making 
any  sacrifice  for  them.  For  seven  centuries  we 
have  found  men  sacrificed  to  the  cause  of 
liberty  by  men  of  persecution;  men  who  it 
would  be  useless  for  me  to  attempt  to  dilate  on 
their  life  and  their  sufferings.  I  will  confine 
myself  to  Mitchel,  who  is  enough  to  call  to 
your  minds  the  patriotism  of  Emmet  and  Wolfe 
Tone  and  Fitzgerald,  and  in  my  own  country 
Grogan.  And  now  the  Government  that  would 
crush  the  people  of  Ireland  thought  that  no 
other  man  would  have  the  determination  to 
come  forward  and  make  another  sacrifice  of 
himself.  But  Lord  Clarendon  and  Lord  John 
Russell  and  the  rest  of  the  satellites  have  found, 
fortunately  for  the  country  and  the  British  Em- 
pire, that  things  have  taken  a  determined  turn  \ 
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that  the  people  are  determined  to  obtain  what 
they  have  hitherto  looked  for;  that  they  are 
detttrmined  to  make  a  trial  and  see  if  they  can 
gain  it.  Now  I  believe  within  my  soul  that  the 
Government  of  England  would  never  have 
attempted  to  pack  a  jury  and  bring  Mitchel  to 
trial,  but  that  they  calculated  on  a  premature 
street  riot,  and  perhaps  to  see  erections  thrown 
up  in  the  streets  of  Liverpool.  But  they  have 
been  disappointed  in  this.  The  people  have 
shown  them  that  the  honr  is  not  yet  come ;  and 
if  Mitchel  is  now  in  Bermuda,  it  is  your  fault 
and  not  mine.  Because  we  are  only  now  be- 
ginning to  know  each  other — we  are  now  only 
beginmng  to  oiganize— we  are  only  no<r  begin- 
ning to  arm.  Yes,  'k  you  were  organized  and 
armed  either  in  Liverpool,  London,  Dublin,  or 
Manchester,  John  Mitchel  would  have  been  at 
home,  perhaps,  a  free  man.  But  it  is  not  too 
late.  Let  us  not  dilate  too  much  on  the  errors 
of  our  fiithers.  Iiet  us  see  the  rock  on  which 
our  fathers  split,  that  we  may  the  more  readily 
escape  it.  Fellow  countrymen,  there  is  a  move- 
ment going  on  in  Ireland,  and  that  is  the  for- 
mation of  district  clubs  in  every  town,  district, 
and  hamlet  and  village.  There  is  nothing  now 
to  stop  it  anywhere  there.  As  Whitty  says, 
there  it  nothing  now  to  fight  about,  only  to 
fight  the  enemy  of  all.  This  is  a  most  import- 
ant feature  in  the  movement  of  the  Charter  or 
Repeal.  This  is  Uie  most  powerful  weapon  that 
the  people  obtained.  This  is  the  real  organisa- 
tion. The  number  of  district  clubs  is  100  in 
Liverpool.  Within  the  last  week,  to  my  own 
knowledge,  upwards  of  40  started ;  and  within 
the  last  five  weeks  there  were  about  48  or  HO, 
Get  a  hiwdred  district  clubs  started  in  Liver- 
pool, and  of  what  importance  will  they  bet 
The  British  constitution  empowers  you  to  form 
these  district  dubs ;  it  not  only  empowers  you 
to  form  them,  but  to  get  a  weapon,  Uiough  that 
may  be  the  most  obnoxious  to  the  British 
Minister — an  Irish  pike.  (Cheers.)  Yon  are 
told  by  the  present  Government  that  it  is  only 
a  farce ;  a  splendid  phantom  for  the  people  to 
attempt  to  gain  what  they  are  now  seeking  for. 
They  sa^  you  do  not  want  it ;  that  public  opinion 
is  not  with  you.  Form  100  distnct  clubs  here, 
and  if  you  oome  together  and  organise,  and  if 
you  do  not  stand  aloof  as  you  have  been  stand- 
ing hitherto,  if  you  are  not  as  Lrishmen  and 
Englishmen  in  Liverpool,  let  each  man  in  the 
clubs  be  armed,  and  the  time  must  come,  per- 
haps, when  the  constitutioo  of  England  wouM 
be  violated,  and  when  the  security  of  the  throne 
and  the  constitution  would  fail,  and  you  would 
succeed,  no  matter  whether  Lend  John  Russell 
or  anybody  else  attempted  to  violate  it.  Now, 
brother  democrats  and  brother  Repealers,  I  ask 
you  to  form,  in  every  street,  a  club.  Let  the 
numlier  be  15  or  20 ;  yon  can  know  where  to 
find  each  other  when  wanted,  and  if  you  spend 
but  2d,  you  can  secure  newspapers  and  other 
necessaries  which  you  will  want.  Now,  fellow 
countrymen,  as  to  John  Mitchel,  I  would  not 
be  here  to  protest  against  his  banishment,  if 
the  Qoremment  of  the  present  day  empanelled 
a  jury  fairly  to  try  the  man,  and  they  granted  a 
verdict.  But  what  has  been  the  result  ?  What 
has  been  the  conduct  of  these  men  ?    What  has 


been  the  conduct  of  this  Government,  the 
boasters  of  constitutionality  ?  Why,  Lord  John 
Russell  has  made  a  tool  of  an  apostate  At- 
torney-General, and  a  number  of  satellites  have 
been  sworn  indifferent  to  the  evidence  given 
that  he  should  be  banished  from  his  native  land 
and  separated  from  his  wife  and  £unily.  If  they 
had  acted  otherwise,  I  would  not  have  com- 
plained ;  but  it  is  for  you  to  say  whether  John 
Mitchel  is  to  come  home  before  the  expiration 
of  his  sentence.  You  see  that  the  men  with 
whom  he  acted  are  determined  not  to  appeal  to 
the  House  of  Lords.  Perhaps  they  are  deter- 
mined to  appeal  to  a  higher  power.  And  it 
depends  on  you  to  say  whether  you  will  be  pre- 
pared to  assist  them,  should  such  a  moment 
arrive,  and  you  will  be  not  only  accessory  to 
your  own  destruction,  but  the  great  enemies  of 
your  country,  if  you  assist  the  men  who  are 
the  oppressors  of  England  and  the  tyrants  of 
Ireland." 

Cross-examined  by  James. 

I  believe  that  the  last  meeting  you  have 
been  speaking  of  was  a  Chartist  meeting, 
that  on  the  Worth  Shore  P— Yes,  I  nnder- 
Btood  they  were  Chartists  and  Repealers. 

Did  yon  know  many  of  the  persons 
there  P — No,  I  did  not. 

Were  those  resolations  passed  P — ^They 
were. 

The  great  majority  of  them  were  Char- 
tists, were  not  they,  in  yonr  judgment  P — 
I  could  not  say. 

Eichard  Jabet — Examined  by  the  Attorney' 
QenerdL, 
A  policeman.  Attended  meetings  in  plain 
clothes,  and  took  a  note  at  a  meeting  on 
the  6th  of  Jane  at  Ciroas  Street.  Mr. 
M*Manu8,  Mr.  Hopper,  Twley,  Brennan^ 
Laffin^  Dr.  Beynolde,  and  0*DonneU  were 
present.  Dr.  Meynclds  said  that  the  cen- 
tral committee  room  would  be  open  on 
Saturday  next  in  Hood  Street.  One  hun- 
dred delegates  would  be  appointed  to 
superintend  the  dubs,  and  a  committee  of 
five  would  sit  daily  and  give  all  informa- 
tion. News  and  information  from  all 
parts  of  the  country  would  be  constantly 
received.  Mr.La^n'iread  the  report  of 
the  clubs  already  formed,  consisting  of 
fourteen  clubs  actually  workins,  and  six 
more  would  be  open  next  Saturday.  There 
wns  one  in  New  Bird  Street,  and  one  in 
Hurst  Street  with  60  members  mostly 
armed  and  an  arms  fund;  49,  Thomas 
Street;  32,  Rose  Bill;  Copperas  Hill— 
two  clubs ;  Paul  Street,  Old  Hall  Street. 
Wright  Street,  Naylor  Street.  J)t.  Murphy 
was  next.  He  recommended  clubs  and 
every  man  to  arms;  as  to  the  time  for 
speaking,  it  had  gone  by,  and  they  must 
now  act.  Hopper  was  next.  He  stated 
that  they  had  a  club  in  Birkenhead  of 
about  60  member .<!,  nearly  half  armed ;  and 
that  being  a  joiner,  he  would  make  staves 
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as  be  had  life  he  would  speak ;  he  wanted 
the  working  men  to  have  knowledge,  and 
that  could  only  be  bad  by  meeting  in 
clubs,  and,  after  they  had  formed  their 
clubs  and  made  all  ready,  they  must  be 
prepared  to  strike  the  blow.  It  was  these 
clubs,  and  being  organized,  that  would 
alarm  the  Groyernment ;  he  had  no  doubt 
but  in  three  months  from  this  time  they 
would  have  gained  their  point.  A  young 
man  from  Manchester  stated  he  was  out 
upon  bail  for  forming  a  club  in  Man- 
chester; be  had  no  time  to  address  them, 
but  in  a  day  or  two  he  would  tell  them  a 
good  deal;  he  had  meant  introdncing 
clubs  into  this  town,  but  upon  his  arriv- 
ing here  ho  found  them  in  a  very  forward 
state,  and  he  left  them  therefore  in  the 
able  hands  he  found  them.  MwrcMf  was 
appointed  to  form  the  club,  and  take  the 
names  and  places  of  abode  of  the  mem- 
bers. He  obtained  about  75  members, 
and  the  promises  of  as  many  more  the 
next  night.  It  was  announced  meetings 
would  take  place  every  night  this  week 
for  the  purpose  of  enrolling  members. 

There  was  a  meeting  in  the  Circus 
Sircet  School-room  on  the  27th  of  June, 
Mr.  Byan  in  the  chair.  Dr.  Reynolds  ^ 
Jones,  M'Manus,  Laffin,  Hopper,  and 
Smyth  were  present.  Dr.  Reynolds  said 
there  were  only  30,000  soldiers  iu  Eng- 
land, and  there  were  plenty  of  men  here 
to  beat  them,  if  they  would  only  combine 
and  build  barricades;  and  he  said  that 
pitchforks  were  good  weapons.  Hopper 
said  he  was  glad  to  see  so  many  brave 
men  present,  at  least  he  hoped  so,  for  the 
time  was  coming  when  they  would  have 
to  fight  for  their  liberty;  the  time  was 
nearer  than  they  thought  for ;  they  were 
now  engaged  in  a  mighty  struggle  to 
free  them  from  the  tyrant  s  yoke ;  they 
had  been  kept  down  for  years,  but  tVe 
time  was  come  that  they  must  now  do  it 
by  force  ;  he  was  not  afraid  of  shortness  of 
men,  but  want  of  arms ;  they  mast  not 
delay  arming.  Cuddy  was  present.  The 
witness  also  stated  that  he  followed 
M*Manu8  to  Ireland  on  the  24ith  of  July. 
A  young  man  came  down  with  him  to  the 
packet. 


to  all  their  pikes;  should  force  be  used 
against  the  clubs  or  meetings  in  Liver- 
pool, the  men  of  Birkenhead  would  seize -a 
steamer  and  join  them.  Dr.  Reynolds 
urged  strongly  the  formation  of  clubs  and 
organization,  and  hoped  that  every  man, 
instead  of  buying  a  pipe,  would  buy  a 
pike.  He  had  made  a  journey  through 
the  country,  and  had  been  forming  clubs, 
and  was  well  received.  O'DonneU  was 
next.  He  recommended  clubs,  called  up- 
on all  Irishmen  to  resist  English  law  as 
despotic,  and  receive  no  boon  from  Eng- 
land, resist  all  their  laws.  Gagging  Bill  and 
all  others,  to  the  death,  and  before  he  eat 
his  Christmas  dinner,  Ireland  should  have 
her  rights  or  he  would  have  blood.  He 
stated  it  was  his  firm  conviction  that,  un- 
less Repeal  was  granted  in  less  than  three 
months,  tliere  would  be  bloody  slaughter. 
Brennam  recommended  that,  after  the 
clubs  were  duly  organized,  they  should 
all  meet  some  Sunday  evening  in  Queen 
Square  and  march  through  tne  town  to 
defy  the  authorities.  That  this  meeting 
should  not  be  called  with  trumpets  or 
placards,  but  word  passed  quietly  so  that 
the  parties  here  in  power  might  see  with 
what  military  precision  they  were  able  to 
call  their  men  together.  He  recommended 
a  general  rising  and  organization  through- 
out the  country,  so  that  the  Government 
might  be  fully  employed  here,  and  there- 
by give  Ireland  an  opportunity  of  gaining 
her  object.  TwrUy  said  that,  l^ing  a 
schoolfellow  of  that  murdered  man  Mit- 
chdf  he  would  willingly  die  for  his  cause. 
There  was  a  meeting  on  the  I4th  of 
Juno  at  the  Beddington  Bush  Chapel. 
Dr.  Murphy,  Hopper,  and  Ernest  Jones 
were  present.  Parkes  stated  that  the 
meeting  was  called  to  organiise  a  club, 
and,  after  a  few  remarks  recommending 
unity  and  organization,  called  on  Di*. 
Murphy.  Dr.  Murphy  said  that  the  met^t- 
ing  was  called  to  form  a  club  and  take 
down  the  names  of  any  party  wishing  to 
join;  the  entrance  money  being  2d.  otM., 
and  money  for  weapons  Id.  each  or  more 
as  their  means  allowed.  He  called  upon 
the  men  of  Liverpool  to  be  firm  and 
united,  and  they  would  carry  their  point. 
Hopper  invited  the  members  from  Liver- 

Eool  to  attend  their  meetings  at  Birken- 
ead,  as  by  their  coming  over  it  would 
encourage  them ;  by  having  clubs  and 
being  organized  they  could  at  any  time 
defy  the  Government,  and  in  a  short  time 
hurl  the  Government  to  the  dust  the 
same  as  the  French  did  Louis  Philippe. 
Every  Irishman  must  join  them..  Ernest 
Jones  said  he  came  there  that  night,  be- 
cau;se  it  had  been  stated  that  he  was  in 
gaol,  and  ho  came  to  let  them  see  that  he 
was  free.  No  threats  of  the  law,  and  no 
fear  of  the  gaol,  should  stay  him  ;  as  long 


Cross-examined  by  Follock. 

How  many  speeches  have  you  reported 
at  a  time  at  one  meeting? — About  three 
or  four  each  meet^'ng. 

Is  that  the  utmost  number  you  have 
ever  reported  upon  any  one  occasior  ? — 
Yes,  it  is. 

What  length  may  the  sneeches  have 
been  which  you  so  reported  P^About  half 
an  hour  some  of  them. 

When  was  the  fiist  time  you  ever  tried 
your  hand  at  reporting? — June  the  6th. 

How  long  did  the   meeting  last  alto- 
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but  one  thing  was  certain,  Ireland  muBt 
be  free  and  governed  bj  the  people  them- 
Belves.  Brennan  descanted  largely  npon 
the  importance  of  nnity,  and  hoped  they 
woald  find  plenty  for  the  Government  at 
home.  London,  Manchester,  and  Brad- 
ford had  shown  Government  the  spirit 
that  was  kindling  in  those  places,  and 
nothing  was  requisite  now  but  organiza- 
tion. Mr.  M*Maivu8  was  next.  He  said 
every  man  that  fought  with  them  for  Ire- 
land would  have  a  piece  of  land  allotted  to 
him  which  he  could  call  his  own.  They 
must  be  prepared  to  meet  danger.  For 
his  own  part,  he  had  no  doubt  before  he 
eat  his  Christmas  dinner  thev  would 
either  have  Ireland  liberated,  or  nis  hands 
bloody  with  fighting.  Government  said 
they  must  fight  for  it — I  have  made  a  mark 
to  show  that  that  is  a  mistake — it  was  Dr. 
0*Donnell  who  used  this  phrase  —the  ori- 
ginal notes  are  correct.  Mr.  Tttrley  came 
from  his  wife*8  sick  bed  to  attend  that 
meeting,  and  he  came  to  defend  that  mar- 
tyred man  MUchel — he  had  been  a  school- 
fellow of  his,  and  he  was  determined  to 
fight  in  the  same  cause,  and  was  willing 
to  die  in  the  glorious  struggle  Ireland 
was  making.  A  young  man  said  many 
people  wondered  how  France  could  ac- 
complish so  much  in  so  short  a  time. 
He  would  tell  them ;  it  was  done  by 
district  clubs  that  were  formed  in  various 
parts  of  the  country,  and  the  word  was 
passed  with  the  swiftness  of  electricity. 

On  the  20th,  at  the  Baptist  Gbapel,  Dr. 
Reynolds  said :  **  There  were  only  thirty 
thousand  soldiers  in  England,  and  in 
Liveipool  alone,  with  their  barricades, 
there  was  a  sufficient  number  to  defend 
that  force.  The  women  had  even  begun 
fighting  in  Ireland,  and  when  women 
acted  like  men  in  Ireland,  men  surelv 
would  not  act  like  women  in  Liverpool. 
No  statesman  will  ever  bring  back  Mitchel 
from  Bermuda ;  no  stroke  of  the  pen  will 
ever  do  it,  but  this  will  do  it " — taking 
hold  of  a  pike  or  lance  which  lay  near 
him.  He  then  sat  down,  and  the  lance 
was  handed  round  the  room.  Hopper 
said :  *'  The  time  was  coming,  aqd  might 
come  sooner  than  they  expected,  when  if 
they  loved  their  country  they  must  fight 
for  her  freedom  ;  they  must  get  arms. 


gether  on  June  6th  P — ^It  commenced  at 
8  o'clock  and  was  over  about  11. 

How  many  speeches  did  you  write  out 
upon  that  occasion? — One  speech  each 
night  Irfter  each  meeting — only  one 
speech  at  each  meeting. 

On  the  6th  of  June  of  how  many 
speeches  have  you  got  notes  ?— Six. 

You  reported  these  speeches  altogether 
from  memory,  you  have  no  notes  taken  at 
the  time  that  toe  speaker  was  speaking  P 
— No,  none  at  all. 

How  long  did  it  take  you  to  write  out 
your  notes  of  the  six  speeches  P — ^Nearly 
an  hour,  I  should  think. 

Matthew  WtUock — Examined  by  Knowles. 

Police-constable  of  Liverpool.  Also 
spoke  to  the  meeting  of  June  6th.  Made 
notes  of  the  subjects  of  discussion. 

Knowles :  Bead  them,  if  you  please. — 
Congratulations  on  the  union  between  the 
Old  and  Young  Irelanders.  The  necessity 
of  unity,  organization,  and  being  prepared 
with  arms — ^recommended  the  formation  of 
district  clubs  to  be  governed  by  a  grand 
central  club.  A  central  club  would  be 
opened  next  Sunday  in  Hood  Street,  and 
would  be  comp)osed  of  100  members,  whose 
business  would  be  conducted  by  a  commit- 
tee of  five  out  of  their  number.  Fourteen 
district  clubs  had  already  been  formed, 
and  six  more  would  be  formed  by  next 
Sunday.  The  streets  were  named  in 
which  the  clubs  were  formed.  A  central 
club  is  bein^  prepared  day  and  night  for 
the  transaction  of  business ;  to  be  supplied 
with  abundance  of  newspapers.  No  man 
was  to  be  considered  a  friend  to  the  cause 
who  was  not  a  member  of  the  club,  and 
care  woiild  be  taken  to  exclude  such  from 
the  meeting.  A.  general  display  was  re- 
commended as  soon  as  the  clubs  were 
united,  in  order  to  show  the  Government 
their  strength,  and  to  be  held  in  a  central 
part  of  the  town.  Each  man  on  joining  a 
clnb  was  to  pay  Is.  Reynolds  w&s  the  first 
speaker  whose  notes  I  took. 

Knowles:  What  did  he  sayP — He  had 
been  on  a  tour  for  the  last  ten  days—had 
formed  one  in  Warrington,  Birkenhead, 
and  Buncom.  Some  of  the  members  had 
already  prepared  themselves  with  pikes ; 
he  had  recommended  them  all  to  do  so,  and 
he  told  the  men  of  Liverpool,  instead  of 
buying  ])ipes,  they  ought  to  buy  pikes.  He 
said  the  time  had  gone  by  for  speaking,  they 
must  now  work.  O'Donnell  was  the  next 
speaker.  He  said  England  had  tyrannized 
over  Ireland — had  destroyed  the  nation- 
ality of  the  people,  and  until  Ireland  was 
an  independent  province,  he  never  would 
accept  of  any  boon  from  England,  and 
would  never  cease  to  resist  their  tyranny 
— ne  would  not  say  whether  he  would  be 
for  a  Monarchy  or  a  Bepublio  in  Ireland, 


Cross-examined  by  Pollock, 

Did  you  ever  report  before  the  6th  of 
June  P — Never. 

How  long  do  you  say  the  meeting  of  tho 
6th  of  June  lasted  P — About  24  hours. 

And  you  reported  it  from  memorv  when 
you  returned  that  night  home  P — Yes. 

Without  any  note  being  made  at  the 
time  of  the  speeches  ? — Yes. 

How  many  persons'  speeches  did  you 
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report  that  night? — Beynolds,  O'Donndl, 
Hopper,  M'ManuB^Bhout  six,  I  think. 

Was  it  upon  that  night  you  made  the 
mistake  between  Jf '  JfatUM  and  O'Donnell  ? 
—No. 

Heffvry  Ba/nner — Examined  by  Crompion, 

A  porter.  Spoke  to  seeing  the  prisoner, 
Joseph  Cuddy,  on  the  22nd  of  Jnly,  abont 
five  o'clock,  at  Charch  Street.  He  asked 
the  witness  to  come  and  carry  a  few 
things.  He  said  they  were  a  few  pikes. 
Witness  went  with  him  to  a  yard.  Uuddy 
showed  him  a  sack.  He  put  bwo  dozen  and 
odd  of  pikes  in  it.  Witness  said,  *  *  1  would 
rather  have  nothing  to  do  with  them,  they 
are  the  ugliest  things  ever  I  saw  " ;  and 
he  said  that  they  were  the  prettiest  things 
that  he  ever  saw.  Witness  carried  them 
a  little  distance  after  him. 

Did  you  go  down  Wood  Street  P — ^Yes, 
and  Wood's  Alloy,  through  all  the  back 
roads.    I  got  them  to  Scotland  Place. 

What  happened  to  you  then  P — Captain 
BurrelL  tapped  me  on  the  back,  and  asked 
me  what  I  had  got  there.  I  said,  "  I  do 
not  know  what  the  bell  they  are;  they 
are  pikes  or  something." 

Did  Gvddy  then  come  up  P — He  was  a 
little  before.  He  turned  back  when 
BwrrelX  stopped  me. 

And  then  I  believe  the  inspector  took 
you  both  up  P — Yes. 

Cross-examined  by  ToUock. 

Did  Cuddy  say  at  once  when  he  came 
up  that  those  pikes  were  his,  and  you 
were  not  to  be  detained? — He  said  he 
engaged  me  to  carry  them,  and  I  had 
nothing  to  do  with  them. 

Mary  PTiMiaww— Examined  by  the 
Attorney-  Oeneral, 

Spoke  to  letting  a  Baptist  chapel  to 
Cuady,  and  seeing  a  pike  there. 
Not  cross-examined. 

At  the  adjournment  Sea^ar  and  James 
applied  that  their  clients  might  be  allowed 
to  go  home  that  night. 

EnLE,  J. :  The  bail  are  discharged  the 
moment  they  have  surrendered  them- 
selves to  the  sheriff  of  the  county.  If 
they  choose  to  enter  into  recognizances 
again,  that  is  another  matter. 


Tuesday,  December  12th,  1848. 
Joseph  Burrell — Recalled. 

Spoke  to  arresting  Cuddy  on  July  22nd 
in  company  with  the  witness  Banner,  who 
was  carrying  a  sack  of  pikes.  Cuddy 
came  up  and  said,  *'  I  employed  this  man 
to  carry  the  pikes,  and  if  anybody  is  to 
blame,  it  is  me."  The  sack  contained 
31  pikes  (produced).     Cuddy  said  he  was 


going  to  send  them  to  Ireland  the  next 
Tuesday,  100  of  them.  They  cost  2s.  9d. 
a-piece. 

Cross-examined  by  Pollock, 

Did  Cuddy  say  to  you  at  the  time  that 
he  had  been  selling  articles  like  those  in 
Leeds  Street  and  was  not  prevented  from 
doing  so  ? — ^Yes. 

Did  he  say  tbey  had  been  sold  openly 
in  Leeds  Street,  in  the  shop  of  Dr.  Bey* 
woW»f— Yes. 

Did  he  also  say  that  those  articles, 
whatever  they  are  called,  had  come  from 
Dr.  Reynolds  ? — No,  he  told  me  they  came 
from  the  Steam  Mills  in  Leith  Street,  that 
he  had  been  getting  them  ground. 

Did  he  say  they  were  to  be  p^ound  for 
Biefynolds  or  not? — ^No,  he  said  he  was 
going  to  send  them  off  on  Tuesday. 

Have  you  ever  been  to  the  shop  in 
Leeds  Street  where  Dr.  B,efy^}ds  sold 
those  articles? — Never.  I  have  passed 
the  outside.  There  were  pikes  and  other 
articles  there  exhibited  for  sale  in  the 
window. 

For  how  long  before  the  day  you  said 
you  met  Cuddy  ? — It  might  be  a  week  or 
two  before  then.  I  do  not  exactly  remem- 
ber the  day. 

Have  you  ever  seen  what  are  called 
boarding  pikes  P — No. 

Such  as  are  sent  out  in  vessels  from 
this  port  P  —I  have  heard  of  them,  but  I 
have  never  seen  them. 

Cross-examined  by  Dearsly. 

Did  not  Dr.  Reynolds  deal  in  pikes  just 
as  pablicly  as  any  other  man  deals  in  any- 
thing in  his  trade  P — I  believe  he  did. 

Be- examined  by  Knouoles. 

I  suppose  you  never  saw  any  supply  to 
any  shipping  firm  from  Dr.  Reynolds' 
shop  P — No. 

Do  you  know  whether  a  boarding  pike 
is  a  different  thing  altogether  fix>m  this  P 
— I  do  not  know. 

Thomas  Hale. — Examined  by  Crompton, 

A  police  constable.  Spoke  to  seeing  the 
prisoner  Cuddy  many  times  at  Dr.  Rey- 
nolds* shop  in  Leeds  Street. 

What  kind  of  shop  had  Reynolds .?— He 
sold  pikes,  and  guns,  and  cutlasses. 

Openly,  in  the  shop  P — Yes. 

Was  your  beat  where  the  shop  is  ?— It 
was. 

Was  there  a  model  pike  in  the  window  P 
— Yes,  there  was.  I  have  got  it  here 
{prod/ueing  the  same). 

Had  some  of  the  pikes  shafts  ?— Yes. 

What  was  the  length  of  the  ^haft  P— It 
would  be  from  about  eight  to  ten  feet 
long. 
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Have  you  seen  Cuddy  and  Dr.  BeynoUs 
come  there  together  P— Oh  yes. 


About  how  long  had  that  shop  been 
opened  P — As  near  aa  I  could  state  about 
two  months — from  two  to  three  months. 

Were  there  other  articles  ol'  iron- 
mongery there,  or  only  these  pikes  and 
cutlasses  ? — There  was  nothing  there  ex- 
cept the  pikes,  cutlasses,  gans.  and  bayo- 
nets, and  two  or  three  swords. 

I  saw  Cttddy  on  the  11th  of  June  in 
Dale  Street,  at  the  bottom  of  Hatton 
Garden.  He  said  Dr.  Reynolds  had  gone 
to  Manchester  that  morning,  and  that  he 
had  got  two  very  large  orders  to  serve 
two  secret  societies  in  Manchester.  He 
said  he  was  going  to  Manchester  too,  and 
he  was  going  to  send  pikes  after  Dr.  Bey- 
nolds. 

How  long  did  the  shop  remain  open  P — 
It  was  shut  up  altogether  that  Sunday 
morning. 

Gross-examined  by  PoUock. 

I  belieye  you  and  Cuddy  were  on  very 
good  terms,  you  spoke  very  freqmently  to- 
gether, did  you  not? — ^We  did.  There 
was  no  concealment  on  his  part  about 
these  pikes  being  sold  in  this  way  at  Rey- 
nolds*. I  have  been  in  the  shop  twice,  of 
a  night  I  have  found  the  door  open. 

Did  you  know  that  Cuddy  was  employed 
as  salesman  to  Dr.  Rejfnoldsf — I  know  he 
took  charge  of  the  place  for  Dr.  Reynolds, 

When  he  told  you  that  Dr.  Reynolds 
had  gone  to  Manchester,  will  you  try  if 
you  can  give  me  his  exact  words  about 
the  orders  P — I  said  he  was  very  foolish  for 
carrying  on  business  there,  and  he  said  that 
they  got  two  very  large  orders  to  serve 
two  secret  societies  in  Manchester — ^them 
was  the  words  what  he  said. 

You  have  sworn  before  the  magistrates 
that  what  he  said  was  secret  clubs  P — He 
stated  to  me  that  he  had  two  secret 
societies  and  clubs  to  serve  in  Man- 
chester. 

Did  he  sav-  secret  to  both  —  secret 
societies  and  clubs  P — He  stated  that  there 
were  clubs  in  Manchester  arming  them- 
selves with  arms. 

When  did  you  first  report  this  matter  to 
th^  police  authorities  P — About  Cuddnfs 
statement  P 

Yes,  about  this  which  passed  between 
you  and  him  P— I  made  no  statement  of  it 
till  I  was  in  the  court.  Not  till  after  he 
was  apprehended. 

John  Dickenson — Examined  by  Welaby, 

A  wheelwright.  Foreman  to  Mr.  Win' 
Stanley  in  Back  Pickup  Street.  Spoke  to 
seeing  Dr.  Reynolds  bring  pikes,  guns, 
and  what  he  called  swords.  He  first  put 
them  into  the  stable.  Cuddy  took  the 
top  room.  He  said  he  took  it  for  a  cabinet 
maker's  shop.  He  took  the  pikes  and 
guns  into  the  room. 


Gross-examined  by  PoClock. 

When  these  guns  and  pikes  were  first 
brought  were  not  they  brought  in  an  open 
hand-cart  P — Yes, 

How  many  guns  were  with  themP — 
Four  or  five. 

Was  there  a  cabinet  maker's  bench  put 
into  the  room  that  Cuddy  took  after  he 
took  it  P— Yes. 

Lawrence  Keogk — Examined  by  Paget, 
A  policeman.    Spoke  to  finding  thirteen 
pike  heads,  twenty-three  sword  knives,  five 
pike  shafts,  and  one  bayonet  in  the  room 
mentioned  by  the  lasb  witness. 

Gross -examined  by  PoUock, 

Gan  you  tell  whether  or  not  these  knives 
are  not  sent  in  lar^e  quantities  to  the 
West  Indies  for  reaping  the  sugar  canes  P 
— I  do  not  know  that  myself,  but  I  have 
heard  so. 

Be-examined  by  Knowles. 

Were  there  any  sugar  canes  where  you 
took  these  from  P — ^None. 

Edward  Haywourd — ^Examined  by  Knowles, 

A  machine  and  edge-tool  grinder,  work- 
ing at  the  Naylor  Street  saw-mills.  Spoke 
to  grinding  ten  or  twelve  dozen  pikes  and 
cutlasses  for  Cuddy,  and  deliyering  them 
at  Dr.  Reynolds*  shop. 

What  made  you  give  over  grinding  for 
him  P — Because  my  master  ordered  me  to 
give  over. 

Did  you  ever  hear  him  say  anything  to 
Cuddy  about  it  P — He  asked  Cuddy  on  the 
Friday  before  he  was  apprehended  what 
these  things  were  for,  and  he  said  they 
were  for  pikes.  He  asked  what  he  in- 
tended to  oo  with  them,  and  he  said  they 
were  to  kill  people  with. 

Gross-examined  by  PoUock, 

In  point  of  fact  you  ground  pikes  and 
cutlasses  for  him  up  to  the  Saturday  be- 
fore his  arrest  P — Yes. 

Who  brought  them  to  the  place  to  be 
ground  P — ^I  brought  some  myself  and 
Cuddy  brought  some. 

Were  they  carried  through  the  streets  P 
—Yes.  Some  open  and  some  wrapped  up 
in  a  cloth. 

John  5^6a— Examined  by  Crompton. 

Gonstable.  Spoke  to  arresting  0*Br%en 
in  a  garret  in  Hurst  Street  on  July  25th, 
and  to  finding  four  pikes,  three  bullets, 
and  a  knife.  0* Brian  refused  admittance, 
and  the  witness  broke  open  the  door. 
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Cross-examined  by  Atkinson, 

Was  there  a  bed  in  the  room  P — ^Yes. 

Was  Mr.  O'^nm  undressed  P— Tee. 

Had  the  bed  the  appearance  of  a  person 
having  been  in  it  P— It  had. 

Did  0*Brien  say  to  yon  after  yon 
knocked  at  the  door  that  the  owner  of  the 
room  had  gone  out  and  taken  the  key 
with  him  P— He  did. 

Did  he  say  to  you  that  none  of  the 
things  in  the  room  were  his  P — He  did. 

Joseph  Acton — Examined  by  Welsby, 
Confirmed  the  last  witness,  and  spoke 
to  finding  a  box  with  packets  of  ball-oai't- 
ridges.  There  were  twenty-four  cartridges 
in  a  packet.  Witness  also  8|X)ke  to  find- 
ing powder,  balls,  and  percussion  caps. 

WtUioTn  Bond — Examined  by  the  AUomey* 
General. 

Spoke  to  seeing  Mr.  O^Brien  at  a  club 
or  reading  room  in  Hurst  Street,  and  heard 
him  say,  "Gk>Temment  was  based  on  a 
rotten  foundation,  and  we  are  the  ones 
who  will  overthrow  that  bloody  tyrannical 
Government.  The  ball  lies  at  your  own 
feet,  and,  if  you  do  not  kick  it,  it  is  your- 
selves who  are  to  blame."  There  was  a 
pike  by  his  side  at  the  time.  He  said 
these  were  the  implements  that  frightened 
the  bloody  Orange  tribe  in  the  year  '98. 
Also  saw  0*Brisn  there  a  short  time 
after  MiUhd's  trial. 

What  did  he  sayP — He  said  it  would 
give  him  great  pleasure  to  see  Oraham's 
and  BusseU's  head  upon  such  instruments 
as  this. 

Did  he  hold  anything  up  P— Yes,  a  pike. 

What  else  did  he  say  ^--Se  said,  "  These 
are  Irish  pikes,  gentlemen,  some  of  you 
may  not  know  Uie  shape."  He  also  said, 
"  Irishmen,  I  appeal  to  you  one  and  all, 
will  you  release  that  murdered  man 
Mitchelf  if  so,  you  will  purchase  such 
instruments  as  these  and  use  them." 

Cross-examined  by  Atkinson. 

1  did  not  use  the  term  bloody  and  tyran- 
nical Government  before  the  magistrates. 

Your  memory  was  not  so  good  before 
the  magistrate  as  it  is  to-day  it  appears  P 
— Yes  it  was. 

Suite  as  good,  was  it  P — ^Yes. 
hen  how  was  it  you  did  not  recollect 
those  two  words  P — Those  two  woi*ds  were 
used  upon  the  last  occasion. 

They  were  not  upon  the  first  P—  No. 

When  you  told  these  twelve  gentlemen 
that  those  were  the  words  that  were  used 
you  were  telling  that  which  was  not  the 
factP — They  were  used  upon  the  last 
occasion. 

But  not  upon  the  first  P— No,  I  recollected 
myself.    I  remembered  them. 

Did  you  make  any  note  of  what  took 
place  p — No,  I  did  not. 


You  depended  entirely  upon  your 
memory  P — Yes. 

How  long  was  it  after  this  meeting  you 
gave  an  account  of  the  speeches? — It 
would  be  the  week  after  he  was  taken. 

What  distance  of  time  was  there  between 
your  statement  of  his  speech  and  the  time 
the  speech  was  made? — About  three  weeks. 

Between  the  first  speech  ?— No,  not  be- 
tween the  first,  between  the  last. 

Between  the  first  and  your  examination 
before    the    magiBtrate,    how    long    had 
elapsed  P — It  might    have    been    ten    or 
eleven  weeks. 
WiUiam  Dflwwfoo?*— Examined  hjKnowles. 

A  cabinet  maker,  of  11,  Peaover  Street, 
immediately  opposite  to  No.  16.  Mwrphy 
lived  at  No.  16.  Spoke  to  seeing  into 
Murphy*s  house  from  his  window,  and 
seeing  Mwrphy  on  three  occasions  in  July 
examining  pikes.  On  one  of  the  occasions 
he  went  awav  shortly  afterwards  with 
something  rolled  up  in  a  hearthrug  or  a 
bag. 

Cross-examined  by  FoUock, 

Did  other  persons  besides  Murphy  live 
in  the  cellar? — Yes,  there  was  another 
family  in  the  cellar. 

Another  family  I  think  lived  in  another 
room  of  the  house  P — I  think  there  was. 

And  all  those  people  would  have  to  go 
through  the  parlour,  which  you  say  was 
MwrphAfs,  iu  order  to  get  to  their  rooms  P 
— Those  that  resided  in  the  rooms,  I  pre- 
sume, would  have  to  go  through  his  par- 
loor,  but  not  those  that  resided  in  the 
kitchen. 

Thomas  Slater — Examined  by  Baget 
Spoke  to  Smyth's  being  in  occupation  of 
28,  Paradise  Street  up  to  June  28th. 
John  Clegg — Examined  by  KnowUs, 
Formerly  employed  at  the  Confederate 
Booms,  Dublin.     Leffe  the  day  the  secre- 
tary, Mr.  Halpin,  was  arrested.    Identified 
a  book  produced  as  the  book  in  which  the 
letters  written  to  Halpin  and  the  Con- 
federation were  kept.    The  two  letters, 
Nos.  220  and  258,  came  in  regular  order 
to  the  Confederation. 

The  case  for  the  Crown  being  closed, 

8egar  submitted  there  was  no  evidence 
against  Lelamere. 

Eble,  J.:  I  think  this  book  contains 
some  evidence  which  I  am  bound  to  leave 
to  the  jury,  that  the  persons  who  met  here 
from  time  to  time  wore  acting  in  co-opera- 
tion with  an  alleged  conspiracy — that  is 
at  times^some  of  the  entries  for  some  few 
nights  are  entries  which,  taken  by  them- 
selves, amount  to  nothing,  but  other  en- 
tries have  a  considerable  bearing  upon  tiie 
purposes  charged  in  the  indici/ment. 

Seagr :  But  all  those  entries  are  at  a 
subsequent  date  to  Delamere  interfering 


Digitized  by 


Google 


687]         The  Queen  (vgavast  Francis  O'Donneli  and  others,  1848.         [688 

any  parfc  in  a  conspiraoy.  The  entry  of 
February  27th  vras  in  BoahdVs  handwrit- 
ing. The  chairman  spoke  about  a  rifle 
olub,  and  Mr.  Lafin  spoke  abont  lectures 
on  physic  being  preceded  by  lectures  on 
rifles  ;  bill;  what  they  said  did  not  appear, 
and  there  was  no  treason  so  far.  The 
next  entry  in  BoehdVs  handwriting  was 
not  till  July  3rd.  Mr.  Boehell  reported 
that  he  attended  on  Wednesday  for  the 
transaction  of  the  business  of  the  Finance 
and  Correspondence  Committee,  and  no 
one  attended. 

The  letter  of  April  11th  to  Mr.  Halpin, 
the  secretary  of  the  Confederation,  stat- 
ing that  they  had  formed  a  Finance  Com- 
mittee, proved  nothing. 

There  was  no  evidence  that  the  com- 
mittee here  mentioned  was  the  same  as 
that  referred  to  in  the  book,  or  that 
BosheU  ever  attended  any  committee  at 
all.  There  was  no  entry  whatever  in  the 
book  showing  an  intention  to  forward 
arms  to  Ireland. 


at  all.  There  are  none  whatever  to  that 
effect  prior  to  Delamere  signing  the  book, 
and  he  is  not  shown  to  be  in  connection 
with  the  party  after  the  date  of  the  6th  of 
February  ISiS;  and  there  is  no  docu- 
ment in  the  book  prior  to  that  which 
affects  him  in  the  least.  They  are  all 
subsequent. 

Erle,  J.:  As  at  present  advised  the 
evidence  would  not  oe  strong  upon  the 
subject,  but  I  am  not  aware  that  I  can 
withdraw  it. 

Speeches  pob  the  Defence. 

Segar  briefly  addressed  the  Oonrt  for 
Delamere,  and  contended  that  the  Asso- 
ciation at  the  outset  was  perfectly  legal, 
and  meant  nothing  more  than  a  reading- 
room  and  discussion-room.  It  was,  per- 
haps, natural  to  Include  Delamere  in  the 
prosecution  as  his  signature  appeared  on 
more  than  one  occasion  In  the  book ;  but 
there  were  no  compromising  entries  in 
the  book  when  Delcbmere  signed  it ;  and, 
in  fact,  there  was  no  evidence  whatever  to 
connect  him  with  the  alleged  conspiracy. 
It  would  be  proved  that  Delamere  ceased 
to  take  any  part  in  the  Association  abont 
the  month  oi'  Apri),  on  the  representation 
of  his  employer  that  it  was  a  dangerous 
and  illegal  organization.  There  was 
nothing  against  him  in  the  fact  of  his 
acquaintance  with  M^Mantts,  who  was  then 
of  good  standing  in  Liverpool,  or  in  ac- 
companying M*Manu8  to  the  Dublin  boat, 
M'Mantig  not  then  being  under  any 
charge. 

Edward  James  followed  for  Boahellf  and 
referred  to  the  good  character  given  him 
by  the  witness  Orr.  BoskeU  was  not  shown 
to  have  attended  anv  meeting  or  made  any 
By)eeches.  The  whole  evidence  against 
him  was  in  the  Minute  Book,  and  in  a 
letter  alleged  to  have  been  written  to  Mr. 
Hdl^n,  the  secretary  of  the  Confedera- 
tion. To  show  the  innocent  character  of 
the  Association  at  the  outset,  James 
referred  to  an  entry  of  July  18,  1847,  as 
to  making  inquiries  into  the  claims  of 
the  candidates  for  the  representation  of 
the  borough,  and  calling  a  meeting  of 
electors  who  were  Bepealers.  From  the 
book  it  appeared  that  Dr.  Reynolds  first 
spoke  on  February  23rd,  and  that  Boshell 
replied  to  him.  Up  to  this  time  Boshell  had 
been  secretary,  and  the  minutes  were  in  his 
handwriting ;  but  on  February  20th  a  now 
committee  and  secretary  were  appointed, 
and  Boshell  excluded  ;  and  it  was  only  on 
February  27th  that  the  first  overt  act  al- 
leged by  the  Attortiey-General  was  men- 
tioned in  the  book.  It  was  true  Boshell 
continued  to  attend  occasionally  after- 
wards, but  there  was  no  proof  that  he  took 


Dearsly  for  Qeorge  8myth:  There  is 
one  extraordinary  circumstance  in  this 
case.  When  did  this  conspiracy  com- 
mence, when  had  it  its  rise  and  origin  P  My 
learned  friend,  Mr.  James,  has  read  an  ex- 
tract from  the  conspirators'  book,  and  up 
to  the  page  which  he  has  read,  there  is 
nothing  to  show  that  the  Confederation 
was  anything  illegal ;  all  the  subjects  there 
discussed  were  subjects  which  might  be 
fairly  discussed  by  the  most  loyal  person 
in  this  land.  Then  I  say,  when  did  this 
conspiraoy  begin  P  Do  you  believe  at  the 
foundation  of  that  society,  when  it  was 
first  formed,  it  was  an  illegal  confedera- 
tion, and  that  those  persons  wh6  then 
became  members  of  it  combined  and  con- 
spired together  at  that  time  for  the  pur- 
poses of  carrying  out  the  illegal  purposes 
charged  in  the  indictment,  or  was  it  at 
some  ulterior  period  P  If  it  was  at  some 
ulterior  period,  then  when  did  it  begin  P 

Now,  gentlemen,  I  will  endeavour  to 
explain  to  you  how  perhaps  appearances 
may  have  justified  the  notion  that  these 
men  were  conspirators.  Ton  remember 
that  when  the  French  Revolution  broke 
out,  I  believe  the  great  majority  of  the 
people  of  this  country,  as  Liberi^,  hailed 
with  satisfaction  that  Bevolution  which 
drove  Louis  Fhili^ppe  from  his  throne,  and 
it  was  not  merely  among  Repealers,  nor 
among  any  other  class,  but  Uiere  was  a 
general  expression  among  the  people  of 
this  country  of  satisfaction  that  that  devo- 
lution had  taken  place,  and,  if  there  was  a 
Government  which  was  forward  in  recog- 
nizing that  Hevolution,  it  was  the  English 
Government  themselves.  Gentlemen,  I 
can  easily  conceive  that  persons  may 
imagine  they  are  labouring  under  great 
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grievances,  and  when  persons  are  told  that 
the  people  in  a  neighbouring  oountrj  have 
also  been  labouring  under  great  grieyauces, 
and  that  they  have  asserted  their  rights, 
thej  may  honestly  sympathise  with  those 
persons  without  being  conspirators  of  the 
character  that  the  learned  Attomey'General 
has  proclaimed  these  men  are.  But,  also, 
remember  this,  how  likely  it  was  to  act 
upon  the  minds  of  such  persons,  and  make 
some  allowance,  and  I  believe  you  will 
make  a  fair  allowance,  for  heated  and 
exaggerated  language  under  such  circum- 
stances as  those. 

[As  to  the  evidence  against  Smyth,  there 
was  nothing  in  the  entries  in  the  Minute 
Book  signed  by  Smyth  to  show  that  he 
was  a  conspirator ;  or  in  bis  letters  to  Mr. 
Halpin,  or  in  the  fact  that  he  was  the 
executor  of  a  man  whose  room  was  used 
by  the  Confederation.  It  was  true  he 
presided  at  a  public  meeting  when  Dr. 
Reynolds  spoke.] 

Now,  I  will  draw  your  attention  to  one 
peculiar  circumstance  in  this  case,  and 
it  is  this ;  all  the  violent  speeches  which 
have  been  proved  before  you  to-day  and 
yesterday  are  speeches  spoken  by  Chartists 
and  at  Chartist  meetings  for  the  most 
part.  It  is  notorious  that  Beynolda  is  a 
Chartist  and  identified  with  the  Chartists 
of  this  country;  and  yet  strange  it  is, 
though  every  one  of  these  violent  speeches 
is  made  at  a  Chartist  meeting,  the  only 
persons  that  are  prosecuted  in  this  case 
are  the  Confederates,  the  persons  who 
stand  before  you,  who  are  not  Chartists, 
who  have  no  sympathy  with  Chartists,  as 
far  as  I  am  instructed  on  behalf  of  Sm^th, 
and  who  deprecate  as  strongly  as  they 
can  the  false  position  that  Chartism  bad 
taken  up  in  this  country. 

But  it  may  be  asked  why  did  not  the 
meeting  immediately  disperse  itself?  Why 
did  not  the  chairman  immediately  vacate 
the  chair  when  Dr.  Reynolds  gave  utter- 
ance to  this  absurd  nonsense  which  he 
did?  Gentlemen,  the  reason  was  this, 
that  in  a  public  meeting  you  must  tolerate 
the  excesses  of  men  who  will  come  to 
public  meetings  and  speak  in  that  way, 
and  though  there  might  have  been  some 
little  violence  in  Irishmen  speaking  of 
their  grievances,  they  might  have  thought 
we  are  here  for  one  common  object,  and 
we  are  not  called  on,  because  Dr.  Reynolds 
uses  such  foolish  language,  to  leave  the 
meeting ;  it  would  not  have  been  wise  or 
politic  to  have  expressed  an^  dissent  at 
the  public;  meeting  in  my  opinion  because, 
though  these  are  excesses,  they  are  to 
some  extent  obliged  to  be  tolerated.  But 
Mr.  Smyth  might  have  acted  more  wisely ; 
he  mignt,  if  he  had  been  more  considerate, 
have  absented  himself,  and  if  he  bad  done 
that,  he  would  not  perhaps  have  been  here 


to-day.  But,  gentlemen,  do  not  make 
every  act  of  indiscretion,  do  not  make 
every  folly  a  man  may  bo  goilty  of,  do 
not  make  every  imprudence  evidence  of  so 
wide  a  conspiracy  as  this.  He  may  have 
been  indiscreet,  but  I  contend  it  is  in- 
discretion only. . 

I  say  the  whole  of  the  evidence  adduced 
against  Mr.  Smyth  is  perfectly  consistent 
with  a  moral-force  Bepeal.  Other  persons 
in  the  Association  may  have  boastea  about 
arms ;  I  will  say  nothinjo;  about  that  sub- 
ject, in  order  not  to  prejudice  the  case  of 
others  who  may  stand  before  you.  Dr. 
Reynolds,  I  beueve,  who  is  a  political 
mountebank  and  onack,  in  all  prooability 
might  have  been  aealing  in  these  pikes  as 
a  speculation  to  obtain  money  for  aught 
I  Imow ;  but,  so  far  as  my  client  is  con- 
cerned, he  has  never  done  anyone  a  single 
act  of  violence.  Tou  cannot  identify  mm 
in  any  shape  with  any  such  acts,  but  all 
he  has  done  is  consistent  with  the  fa^st  of 
his  bein^  a  Bepealer.  He  remains  still  of 
that  opinion,  and  he  would  to-morrow 
advocate  moral  force  in  order  to  obtain 
the  Repeal  of  the  Union. 

One  of  the  most  violent  speeches  proved 
before  you  was,  if  I  remember  right,  the 
speech  of  Mr.  Somers.  Now,  if  you  look 
at  the  book  at  page  83,  that  is  the  last 
time  that  Mr.  Smyth  was  at  any  of  these 
meetings.  I  do  not  think  that  through- 
out the  book  you  will  find  him  there  again. 

Gentlemen,  I  must  call  your  attention 
to  this — there  was  a  great  panio  as  you 
know  previously  to  the  arrest  of  these 
men  in  the  public  mind,  and  you  remem- 
ber the  reports  which  were  in  circulation, 
and  also  tne  opening  speech  of  the  Attor- 
ney'Qeneral,  I  must  say,  when  I  heard 
the  opening  speech,  I  for  a  moment  felt 
overwhelmed  with  the  task  imposed  upon 
me  to  have  to  defend  a  man  who  was 
said  to  be  guilty  of  such  a  charge  as 
that ;  and  I  did  think,  when  the  Attorney^ 
General  came  to  that  book  which  had 
been  kept  most  sedulously  from  us  ever 
since  it  was  taken  from  Mwtphy's  house, 
he  was  going  to  open  some  dark  hellish 
and  infamous  conspiracy  which  would 
have  made  every  person  in  this  court 
tremble  to  think  that  such  fiends  could 
have  existed  upon  the  face  of  the  earth. 
When  the  AtUyrney-Qsneral  spoke  of  the 
burnings  of  Manchester  and  the  flames  of 
Liverpool,  and  the  loss  of  life  and  pro- 
perty which  might  have  taken  place ;  and 
remmded  you  of  Ilitohel  and  vitriol  and 
the  hellish  suggestions  v^hich  he  made 
and  gave  forth  in  his  paper,  and  of 
M*Manu8  being  convicted  of  treason — I 
know  the  learned  Attorney^  Oeneral  would 
not  do  it  wilfully — but  1  should  not  do 
justice  to  my  own  feelings  ifl  did  not  say 
that  it  was  calculated  to  prejudice  the 
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cane  against  the  prisoners  at  the  bar.  taken  of  him  they  may  be  when  they  talk 
Bat  I  ask  yon  whether  evidence  has  \  of  him  as  the  champion  of  Irish  inde- 
come  oat  to  justify  any  sach  statement ;  pendence,  when  they  hold  him  np  as  the 
and  I  also  ask  yoa  whether  yon  do  not  object  of  admirati6n,  but,  whether  they  are 
recollect  that  at  that  time  there  was  a  mistaken  or  not,  do  not  let  as  regard  what 
great  pauic  in  the  public  miud.  In  Liver-  '  is  not  in  evidence  before  as,  bat  let  as  try 
pool  the  people  generally  imagined  there  |  these  men  by  what  they  and  those  con- 
was  going  to  be  an  insarrectiun  because  ,  nee  ted  with  them  have  done  and  wrought 
some  men  in  Ireland  had  threatened  one  ;  in  this  particular  transaction, 
but  it  is  not,  because  we  were  panic  struck  \  (Gentlemen,  it  is  true  I  have  heard  in 
then,  that  we  are  tu  be  panic  struck  now.  the  course  of  this  investigation  that  one 
We  know,  and  circumstances  have  proved  of  these  men  has  ur";ed  that  he  would 
it,  that  there  was  no  true  cause  mr  the  ,  never  be  contented  till  Irelfmd  was  an  in- 
alarm  to  the  extent  to  which  that  alarm  i  dependent  province.  The  expression  was 
existed ;  and  though  the  magistrates  of  a  remarkable  one,  but  it  did  not  import 
Liverpool  did  no  more  than  their  duty  that  Irelan'^  was  to  be  separated  from  the 
in  brmging  the  military  into  the  town,  •  English  rule  or  dominion.  In  another 
in  doubling  the  guards,  and  in  taking  CAse  one  says,  if  I  remember  right, "  We 
every  precaution  they  possibly  could,  yet  ai-e  no  Republicans  in  Manchester,  our 
it  is  proved  now  that  that  wide  conspiracy  Queen  we  wish  to  remain  a  Queen."  In 
which  was  imagined  never  existed.  At  this  case  the  man  says  "  We  wish  Ireland 
that  time  the  French  Bevolution  had  to  be  an  independent  province.*'  What 
just  broken  out,  and  there  were  many  means  that  except  that  it  should  be  part 
reasons  why  the  minds  of  men  should  be  of  the  British  dominions  ? 
alarmed.  Bub  now  that  we  have  got,  Grentlemen,  the  learned  ^^<om6y-(?en6raZ 
the  evidence  it  has  proved  to  my  mind,  said  these  poor  people  had  no  grievances 
and  I  am  sure  it  will  prove  to  the  to  complain  of.  I  am  not  here  to  discuss 
mind  of  every  loyal  man  in  this  country,  I  whether  they  have  or  not.  The  Attomey- 
that  never  did  the  Queen  of  this  country  General  said  that,  with  respect  to  the  trial 
sit  safer  upon  her  throne  than  she  did  at  {  of  Mitchel,  these  men  had  talked  of  pack- 
the  very  moment  that  the  conspiracy  was  ing  juries,  and  that  it  was  disgraceful 
said  to  be  hatching  which  was  to  overturn  I  they  should  so  talk,  bet*«u8e  those  juries 
her  power.  |  could  not,  as  he  had  reason  to  believe, 

I  unless  they  were  perjured,  have  arrived 

G,  F,  PoUock,  for  O'Dannelh  Cuddy,  at  any  other  conclusion  than  that  of 
8omer$,  Hopper,  and  Murphy :  1  am  aware  [  the  man's  guilt.  I  know  no  nossibility 
that  in  sucn  a  case  I  labour  under  almost  '  by  which  any  of  my  learnedt  friends, 
insuperable  prejudices.  Chartism  is  at  a  |  however  high,  can  tell  what  is  to 
discount;  Bepeal,  for  the  present  at  least,  regulate  the  consciences  of  others,  or 
it  mav  be  for  a  much  longer  period,  has  I  declare  that  a  jury  would  have  been 
gone  by ;  but  when  you  have  in  the  dock,  perjured  if,  upon  evidence  which  we 
and  among  the  defendants,  persons  who  |  have  not  heard,  they  had  given  any  other 
combine  those  very  unfortunate  principles,  verdict  than  the  one  they  have  recorded, 
as  they  are  now  esteemed,  of  Chartism  and  !  I  know  nothing  of  that  trial,  I  know 
Repeal,  it  is  perfectly  certain  that  I  must  |  nothing  of  that  jury.  But  if  the  packing 
have  prejudices  to  contend  with  of  no  of  juries  is  to  be  alluded  to,  I  say  that 
ordinary  amount.  And  these  prejudices  !  there  are  more  ways  of  packing  juries 
must  be  increased  of  necessity  when  I  than  one.  You  may  pack  a  jury  by  put- 
address  a  jury  of  the  middle  class  who  ting  in  men  whom  you  select,  and  you 
are  themselves  most  interested  in  the  may  pack  a  jury  by  keeping  out  men 
preservation  of  order,  since  upon  it  de-  whom  you  do  not  want, 
peuds  in  a  great  degree,  almost  com-  |  It  may  be  we  may  differ  from  these  men 
pletely,  the  progress  of  commerce  and  the  |  with  respect  to  the  object  for  which  the^ 
prosperity  of  trade.  have  been  labouring,  but  the  dream,  if 

Now,  gentlemen,  let  me  pray  you  not  to  i  dream  it  be,  the  phantom,  if  phantom  it 
convict  these  inen  because,  as  we  are  told,  be,  which  misled  tnem  is  the  dream  which 
some  persons  in  London,  with  whom  they  I  misled  greater  men  than  any,  with  respect 
are  not  shown  to  be  connected,  entertained  j  be  it  spoken,  that  are  lo  be  found  ordi- 
a  design  to  bum  London  or  devastate  the  '  narily  now-a-days  misled  by  a  phantom, 
property  of  the  inhabitants.  Do  not  con-  It  is  a  dream  which  misled  men  of  the 
vict  these  men  because  a  Mr.  Mitchel,  who  '  highest  station  in  that  legal  profession  of 
is  said  to  have  been  an  object  of  their  ^  which  the  Attorney- General  is  an  oma- 
respect,  is  reported,  I  do  not  know  upon  ment.  If  it  misled  Cuddy  and  Somers  and 
what  authority,  to  have  said  something  |  O^DonneU,  it  misled  also  Grattan  and 
ftboat  pduriuff  vitriol  upon  the  soldiers  Gurran,  and  Yelverton  and  Hood,  aye^ 
Sreaking  bottles  in  the  streets.     Mis-    &u6  fPlunkei,  Attorney- Generals  like  my^^ 
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learned  friend,  in  the  full  plenitude  of 
their  oflBoe. 

[Counsel  proceeded  to  deal  with  evi- 
dence affecting  the  different  prisoners. 
The  only  entries  relating  to  O^Dannell 
are  in  June  and  July.  They  say  they  are 
corroborated  by  certain  speeches,  the  first 
delivered  on  June  6th.  Tne  report  of  that 
speech  is  by  the  policeman  Willock,  who 
never  reported  before,  and  took  no  notes 
at  the  time.  In  his  evidence  before  the 
magistrates  he  did  not  make  Dr.  O'Don- 
neU  say  that  Ireland  should  have  her 
rights  before  Christmas  or  he  would  have 
blood.  There  is  not  a  word  of  that ;  he 
cen  attributes  this  speech  to  M*Manu8.l 

Attomey-Oeneral :  That  was  corrected 
aflberwards;  he  said  he  had  the  wrong 
man. 

Pollock :  Not  as  to  *'  hands  being  bloody 
with  fightiuff."  What  I  am  directed  by 
Dr.  O'Donnm  to  do,  and  what  I  see  my 
way  to  do  upon  the  evidence,  is  to 
repudiate  that  which,  according  to  the 
testimony  given  before  you,  is  attributed 
to  him. 

Qentlemen,  I  may  deal  at  once  with  the 
allegation  on  which,  no  doubt,  much  stress 
is  laid,  that  certain  of  these  persons  deter- 
mined to  have  arms,  and  provided  them- 
selves with  arms.  I  take  leave  to  say  that 
whatever  may  have  taken  place  before 
Mr.  Rttshton,  whatever  inquiries  may 
have  been  instituted  by  the  police,  there 
was  nothing  illegal  in  that  possession  of 
arms.  The  possession  of  arms  would  only 
become  illegal  if  it  were  in  pursuance  of 
a  conspiracy  to  carry  out  some  unconstitu- 
tional purpose. 

[As  to  Murphy,  the  fact  that  the  book 
was  found  in  his  house  does  not  prove  that 
he  was  a  ]>arty  to  the  conspiracy.  No 
doubt  he  was  a  member  of  the  Associa- 
tion, but  this  was  quite  legal  to  begin 
with,  and  it  appeared  by  his  own  state- 
ment that  he  was  absent  in  Ireland  when 
the  book  was  found.  The  only  entries  in 
his  handwriting  are  *•  determined  action  " 
in  the  entry  of  July  18th,  and  the  entry  of 
the  date  and  address.  There  was  nothing 
illegal  in  his  being  possessed  of  arms.] 

Now,  the  next  case  which  requires  some 
separate  consideration  is  that  of  Guddy. 
Against  him  undoubtedly  the  possession  of 
arms  is  proved  beyond  all  doubt ;  nay, 
more,  he  was  possessed  of  arms  in  con- 
siderable quantities.  How? — ^that  is  the 
question.  In  any  way  concealed  ?  I  take 
leave  to  say,  not  at  all.  In  open  and  undis- 
guised sale  ?  I  say,  yes.  For  himself  as 
grincipal  ?  No  ;  for  Dr.  Beifnolds,  and  as 
is  salesman  undoubtedly.  How  ?  Acting 
as  salesman  in  a  shop  in  Leeds  Street. 
Is  that  shop  open  or  inclosed  P  Does  it 
invite  -public  observation,  or  retire  from 
it?    Not  only  does  it  invite  it,  but  the 


i  object  of  speeches  made  at  public  meetings 
I  was  to  congregate  persons  to  traffic  at 
I  that  shop ;  nay,  more,  police  constables 
j  are  invited  into  it,  a  friendship  is  struck 
up  between  this  concealed  trader  and  the 
policeman.  He  is  invited  to  see  all  this. 
A  model  pike  is  exhibited  ia  the  window, 
and  boarding  pikes  and  sugar  -  cane 
reapers,  which  they  prodnce  to-day  and 
would  have  yoa  suppose  were  invented  for 
the  purpose  of  tne  Irish  Rebellion,  are 
paraded  before  the  very  eyes  of  the  police 
authorities.  It  was  rather  a  failure  about 
the  alleged  sword.  Did  you  ever  see  any- 
thing like  that?  But  it  turns  out  that 
these  are  shipped  in  large  quantities 
across  to  the  West  Indies,  used  by  every 
native  of  the  place  for  cutting  down  sugaif 
oanes ;  and  yet  these  are  supposed  to  be 
manufactured  for  the  express  purpose  of 
the  Irish  Rebellion.  What  mountains 
are  sometimes  made  out  of  mole-hills,  as 
it  was  discovered  this  morning.  My 
learued  friend,  the  AUomey'Oeneral  for 
the  Duchy,  said,  were  there  any  sugar 
canes  where  you  found  them,  were  there 
any  sugar  oanes  in  the  shop  where  they 
were  sold?  No.  Are  there  any  sugar 
canes  on  board  the  vessels  which  take 
them  to  the  West  Indies?  We  do  not 
pretend  they  were  not  sold  openly  and 
Drought  into  the  market  openly.  AH  we 
say  is  they  are  not  of  necessity  connected 
with  the  Irish  Rebellion. 

But  Dr.  Reynolds  has  absconded. 
Whether  he  be  a  coward  or  not  I  do 
not  know.  I  think  I  may  appeal  to  your 
experience,  would  not  you  rather  have  a 
troop  of  police  officers  taking  a  random 
shot  at  you  in  passing  their  sight  for  five 
minutes  than  nave  all  the  eloquence  of 
the  Attorney- Oeneral  directed  against  you  ? 
Therefore  T  do  not  know  whether  Dr. 
Beynolde  would  not  have  stood  the  fire 
of  soldiers,  though  he  would  not  stand  the 
Attorney- Oenercd,  Dr.  Reynolds,  however, 
is  gone,  and  he  had  gone  at  the  time  I 
am  speaking  of;  and  the  shop  was  shut, 
and  the  pikes  and  reaping  knives  and  all 
the  other  articles  for  the  indiscriminate 
slaughter  of  Her  Majesty's  subjects  were 
to  be  sent  after  him. 

[Violent  speeches  by  Somers  and  Hopper 
are  spoken  to,  but  they  were  at  meetings 
not  shown  to  be  connected  with  thode 
mentioned  in  the  book  ;  these  meetings 
were  not  in  any  way  the  meetings  of  the 
Association  to  whom  that  book  belonged.] 
This  prosecution  is  not  for  making  a 
seditious  speech,  it  is  not  for  attendmg 
unlawful  assemblies,  it  is  not  for  having 
been  present  at  one  or  two  or  more  as- 
semblies where  illegal  expressions  were 
uttered.  It  is  a  prosecution  for  a  con- 
fipiracy  to  assist  the  rebellion  in  Ireland, 
to     create     rebellion     throughout     this 
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country,  and  to  disorganize  if  not  revoln- 
tionize  the  whole  system  of  our  Grovem- 
ment.  It  may  be  that  these  men  think 
that  great  changes  in  that  Government 
wonld  benefit  our  common  country.  It 
may  be  that  some  of  them  had  that  dream 
of  nati9nal  independence  by  which  others 
have  been  misled,  if  misled  it  is.  But 
that  spirit  of  nationality  is  one  which 
Britons  ought  at  all  events  to  be  slow  to 
discourage.  The  spirit  of  nationality,  under 
the  influence  of  which  this  sedition  is 
alleged  to  have  been  committed,  is  the 
very  ^erm  of  all  that  has  made  nations 
great  m  this  world,  which  nations  of  old 
cultivated,  even  those  whom  we  in  our 
more  advanced  civilization  are  proud  to 
^mire.  Thejr  called  all  besides  them- 
selves barbarians,  and  would  proudly 
speak  of  their  own  nationality.  It  is  that 
nationality,  which,  ho  far  as  I  have  been 
able  to  read  history  from  Egypt  and 
Athens,  to  Bome  and  Switzerland  and 
Holland,  has  made  nations  great  and 
produced  a  feeling  of  independence,  which 
has  been  felt  by  all  their  citizens.  For 
nations  are  but  united  men,  and  national 
independence  is  but  the  independence  of 
a  number  of  individuals. 

lAthinson  followed  for  O'Brien^  and 
complained  of  the  Attorney- GeneraVs 
opening.] 

You  will  be  pleased  to  recollect  that  in 
that  address  he  told  you  that  the  dupes 
were  not  upon  their  trial,  but  that  the 
leaders  had  been  caught  and  were  the 
prisoners  in  that  dock,  while  in  the  same 
oreath  you  were  told  that  Mr.  M*Manu8, 
— and  this  was  said  in  a  tone  of  voice 
which  sounded  in  my  ears  like  a  tone  of 
triumph— that  Mr.  WManibs  was  under 
adequate  recognizances  somewhere  else, 
that  Dr.  Murphy  had  travelled  across  the 
Atlantic  or  to  some  other  place,  and  that 
Dr.  Eeynolds  had  followed  his  example,  so 
that  at  all  events  the  three  leaders,  those 
who  have  inflamed  the  minds  of  their 
dupes,  who  have  taken  advantage  of  the 
large  licence  allowed  to  freedom  of  dis- 
cussion in  this  country,  were  not  upon 
their*  trial. 

There  was  another  topic  inbroduced 
of  a  nature  well  calculated,  not  only  to 
alarm  your  prejudices,  but  your  fears  and 
your  anxiety.  You  were  told  that  the 
object  of  this  scheme  was  to  fire  Liverpool, 
and  an  example  of  the  speeches  was  cited 
stating  that  tne  heavens  would  be  illumi- 
nated with  the  warehouses  in  a  blaze. 
You  were  then  told  that  there  were  300 
persons  enrolled  in  clubs,  and  that  it  had 
pleased  Providence  to  furnish  peculiar 
means  of  discovery  in  a  book  which  was 
found  in  the  possession  of  the  prisoner 
3furphy,    There  was    also  a  high  com- 


pliment paid  to  the  press,  and  I  must 
say  that  never  was  compliment  more 
undeserved.  Why,  upon  the  very  walls 
of  our  town  this  morning  is  an  account 
of  the  trial  of  the  Confederates  upon  their 
plan  to  set  Liverpool  on  fire.  Is  that  the 
mode  in  which  the  minds. of  juries  are  to 
be  kept  uninfluenced  by  prejudice.^  In 
the  State  Trials  in  1816  it  was  ordered 
by  the  Court  that  the  proceedings 
should  not  be  fumiRhed  to  the  public  till 
the  trials  had  finished.  We  have  com- 
plaints of  the  partiality  of  Courts  at  that 
time,  but  their  impartiality  was  stronglv 
evidenced  by  tjiat  circumstance  of  which 
I  have  spoken  ;  and  I  say  it  would  have 
been  well,  before  that  compliment  was 
paid  to  the  press,  that  the  press  should 
have  deserved  it. 

We  had  then  another  tof)ic  skilfully  in- 
troduced, that,  about  the  time  when  these 
proceedings  were  going  on  in  Liverpool, 
there  was.  a  report  spread  abroad  that  the 
Thurles  Station  was  on  fire,  and  that  the 
troops  of  the  Queen  were  defeated,  and 
there  was  another  report  simultaneously 
spread  in  Dublin  that  Liverpool  was  on 
fire.  Have  yon  had  any  evidence  of  that 
kind  P  I  ask  you  in  the  name  of  impartiality 
whether  it  was  right  for  the  learned 
Attorney- OenercU  thus  to  light  up  preju- 
dice in  your  minds  by  such  topics,  not 
afterwards  confirming  them  by  means  of 
evidence  to  be  produced  before  you  in  the 
witness  box  P 

I  will  not  allude  to  the  other  dexterous 
stroke  of  the  pencil  which  finished  the 
picture,  that  with  regard  to  blasphemy.  I 
say  this  might  well  have  been  spared.  I 
do  not  say  it  enters  into  the  mind  of  the 
Attorney- General  that  he  should  enter  the 
next  session  of  Parliament  crowned  with 
laurels  from  this  place,  but  I  say,  in 
criminal  inquiries,  where  the  chijuracter 
and  the  liberty  of  our  fellow-subjects  are 
at  stake,  the  administration  of  public 
justice  and  its  dignity  are  best  consulted, 
when  those  who  represent  the  Crown  have 
the  classic  calmness  of  old  times,  and  pre- 
serve the  classic  beauty  of  that  aomi- 
nistration  of  criminal  justice  which,  I 
say,  for  the  well-being  and  interests  of 
humanity  are  essentially  necessary  in 
trials  of  this  character. 

[Counsel  referred  to  the  evidence  against 
0  Brien.  The  O'Brien  so  often  men- 
tioned in  the  book  was  Tliomas  O'Brien. 
There  is  no  evidence  that  the  defendant 
James  O'Brien  ever  attended  a  committee 
meeting  or  a  public  meeting,  or  had  any- 
thing to  do  with  the  other  defendants. 
He  is  only  shown  to  hare  been  in  a  bed- 
room, not  his  own,  to  which  a  boy  was 
carrying  arms.  The  witness  Bond  deposed 
to  what  O'Brien  said  at  the  news-room, 
but  the  witness  only  saw  hina  two  or  three 
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times,  and  his    identification  cannot  be 
relied  on.] 

I  care  not  what  may  be  vonr  political 
opinions  in  that  box,  I  only  know  this, 
that  from  the  time  in  which  trial  by 
jury  has  had  fair  experience  in  this 
country,  juries  hare  not,  in  a  State 
prosecution,  suffered  themselves  to  be  led 
away  by  any  topic  of  the  day  or  any  re- 
mark except  that  which  arises  fairly  from 
the  evidence.  And  I  say,  gentlemen,  I 
conjure  you  not  to  be  caught  by  that 
panic  which  pervaded  the  authorities  of 
this  town  when  it  was  actually  prayed  to 
deprive  Liverpool  of  the  Habeas  Corpus 
Act.  I  ask  you  not  to  be  guided  in  your 
deliberation  by  a  garbled  statement  which 
may  be  laid  before  you,  but  to  make  your- 
selves thoroughly  acquainted  with  the 
real  state  of  facts  as  tney  exist,  from  the 
witnesses  who  have  been  brought  before 
you.  If  you  do  not,  it  will  be  unfortunate 
indeed  for  my  client,  but,  as  I  believe,  it 
will  be  unfortunate  for  the  cause  of  progres- 
sive liberty  and  for  the  advancement  of 
this  country.  I  believe  no  greater  mis- 
take can  be  committed  than  enforcing 
what  is  called  an  example  of  severity 
when  the  occasion  has  passed  away.  The 
law  has  been  vindicated  and  powerfully 
vindicated.  At  a  time  of  feverish  excite- 
ment, when  the  old  dynasties  of  Europe 
were  passing  and  crumbling  away,  there 
came  in  aid  of  the  institutions  of  this 
country,  threatened  by  that  feverish  agita- 
tion, the  ^eat  volume  of  Rood  sense 
which  distinguishes  the  middle  class  of 
this  great  country,  the  vital  power  of  the 
British  Constitution,  and  that  practical 
liberty  which  had  been  secured  for  the 
leople  by  speaking  out  at  different  times. 
Jhe  population  of  the  country,  the  moral 
power  of  the  country,  all  wealthy  and  in- 
telligent and  quiet  citizens  are  looking  for  a 
progressive  advance,  and  are  not  willing 
to  1  isten  to  counsels  of  viol  ence.  I  say  that 
that  body,  the  middle  class  of  England, 
the  basis  of  the  whole  social  superstruc- 
ture, was  found  sound.  They  came  to 
the  rescue  by  the  exhibition  of  physical 
and  moral  power,  and  they  sent  the  wave 
of  revolution  receding  back  to  the  shores 
from  whence  it  came.  Then,  is  not  youi-s 
an  office  at  this  moment  of  great  moral 
responsibility  P  The  glorious  opportunity 
is  now  offered  to  you  to  give  an  amnesty 
for  the  past,  to  say  we  have  vindicated  the 
authority  of  the  law,  and  we  now  come  as 
the  ministers  of  peace  and  say  to  these 
men,  you  may  have  been  excitea,  you  may 
have  been  imprudent ;  we  throw  the  veil 
of  oblivion  over  the  past ;  the  country  is 
safe,  it  is  on  its  peaceful  way,  it  is  on  the 
way  of  progress;  we  overlook  the  past,  we 
overlooK  excitement  now  that  the  danger 
to  be^  apprehended  from  It  is  gone  by. 
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John  Delure — Examined  by  8egar. 

A  coal  proprietor.  Spoke  to  Delamere 
being  in  his  employ  six  years,  formerly  as 
clerk,  and  then  advanced  to  the  situation 
of  affent;  gave  him  a  high  character. 

I  Delieve  you  heard  something  of  this 

society    being  an  illegal  society  at  the 

beginning  of  this  year  P — Not  exactly  at 

the  beginning — some  months    after  the 

I  commencement. 

I  I  believe  you  heard  that  your  young 
man  was  a  member  of  it  P — A  mutual 
friend  of  his  and  mine  mentioned  it  to  me 
that  he  was. 

Did  you  speak  to  him  upon  the  sub- 
ject P— I  did. 

What  took  place  between  you  P — I  said 
to  him  that  I  understood  the  Association 
was  of  an  illegal  character,  and  that  it 
would  be  much  better  for  him  to  have 
nothing  to  do  with  it. 

What  did  he  say  to  that  P— He  stated 
that  he  did  not  consider  it  of  an  illegal 
character,  but,  as  it  might  be  construed 
so  by  other  parties,  he  would  take  my 
advice  and  never  go  near  them  again. 

As  far  as  you  know  did  he  ever  go 
again  P — Never,  to  my  knowledge. 

Cross-examined  by  the  Attomey-Qeneral, 

He  told  me  he  was  a  member  of  this 
society  about  the  end  of  May  or  the  be- 
ginning of  June. 

Did  you  hear  from  him  that  he  had  been 
in  the  habit  of  attending  meetings  P — I 
think  he  stated  he  had  been. 

When  Dr.  Reynolds  and  Mr.  M*Manu8 
and  other  persons  were  present  P — He  said 
nothing  about  them. 

Have  not  you  seen  M'Mcmus  at  your 
office  frequently  P— Never  to  my  know- 
ledge, he  may  have  been  there.  iPMawue 
had  been  there  on  business,  but  I  do  not 
know  him  by  sight. 

Be-examined  by  8egar. 

Did  M*Manu8  deal  in  coal,  did  he  send 
coal  to  Ireland  P— Yes. 

James  AUhm — Examined  by  Dearsly, 

A  merchant  and  magistrate.  Knew 
Oeorge  Smyth.  "Will  you  tell  the  gentle- 
men of  the  jury  what,  in  your  opinion,  is 
his  character  for  peacefulness  and  good 
behaviour  P — I  have  alwavs  believed  him 
to  be,  a  peaceful  and  well-behaved  man. 
He  addressed  some  letters  to  me  some 
years  ago  through  a  newspaper  upon  the 
subject  of  the  Sailor's  Home,  very  able  let- 
ters, showing  a  very  benevolent  purpose. 

John  Fisher — Examined  by  Dearsly. 

A  merchant  in  Liverpool.  Also  spoke  to 
Smyth's  character. 
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Thomas  MW|)%— Examined  by  Atkinson, 

Were  yoa  in  the  habit  of  going  to  the 
news-room  which  we  have  heara  of  in 
Hurst  Street  P — Yes.  I  was  there  mostly 
every  night. 

Did  you  bear  the  prisoner  James  O^Brien 
make  any  speech  P — He  nev^er  made  any 
speech  there  to  my  knowledge. 


Do  you  happen  to  know  what  he  is  by 
trade  ? — He  is  a  linendraper,  as  far  as  1 
conld  understand. 

Do  you  know  what  his  character  is  for 
peaoefulness  and  good  conduct  P — I  never 
saw  anything  of  the  young  man  but  what 
was  peaceful  and  quiet. 

What  used  he  to  do  at  this  room? — 
Sit  reading  the  paper. 

GTo>s-examined  by  the  AUomey-'Gsneirah 

What  was  this  man  CampbeU  ?— Which 
Campbell  ? 

The  Qam^obsXX  who  had  the  reading 
shop  P— He  nad  not  it— he  was  only  like 
another  there. 

Who  had  it  then  P—Byery  person  sab- 
scribed. 

Somebody  mast  havo  kept  it  open. — 
llie  key  was  left  at  his  place. 

Was  there  a  clnbP — It  did  not  go 
under  the  name  of  a  olnbi  a  nnmber  of 
persons  assembled  together  to  read  the 
jiapers. 

Was  there  a  chairman  P — I  have  never 
seen  any. 

Will  you  swear  that  P— Yes. 

Do  yon  swear  that  there  never  was  a 
chairman  —  be  a  little  careful  ?— There 
might  have  been  a  chairman  sometimes. 

Who  was  he  P — I  do  not  know  any  par- 
ticular person. 

Give  me  anv  general  person— name 
somebody  P— I  have  sat  in  the  chair  my- 
self sometimes. 

Then  what  do  you  mean  by  saying  there 
was  no  chairman? — There  was  a  chair  and 
I  have  sat  and  read  in  it»  if  that  is  what 
you  call  a  chairman. 

Do  not  you  know  the  meaning  of  a 
chairman  P — A  person  who  presides  over 
a  nnmber. 

Have  you  done  so  P — I  have  sat  in  his 
chair. 

Eble,  J. :  You  put  it  that  you  sat  in  a 
chair  reading  a  paper.  What  the  learned 
counsel  means  is  presiding  over  a  party. 

Witness :  I  have  never  known  a  chair- 
man presiding  over  them. 

Attorney' General :  There  never  was  a 
chairmau  to  preside  over  them  P— No. 

Eblb,  J. :  J  ust  collect  your  thoughts  and 
see  whether  you  mean  to  abide  by  that  P — 
Yes,  I  do  mean  that. 

Attorney- Oeneral ;  Was  there  any  chair- 
man.   Was  there  any  person   appointed 


as  permanent  chairman  P— To  keep  order 
do  you  mean  P 

iJever  mind  about  order.  Was  there 
any  P— There  was. 

What  did  you  mean  by  swearing  there 
was  not  P — ^I  cannot  bay. 

What  did  you  mean  by  swearing  (here 
was  not  P — I  might  not  have  understood 
it  at  the  time. 

What  did  you  mean  by  swearing  here 
that  there  was  no  chairman  P — Did  I  say 
there  was  no  chairman  P 

Yes,  you  did. — I  did  not  understand 
what  the  meaning  of  the  chairman  was  at 
that  time. 

You  know  this  man  O'Bneti.^— Yes,  I 
have  seen  him. 

Have  you  seen  him  there  often  ? — He 
might  be  there  twice  or  thrice  a  week. 

How  often  were  you  there  P — I  was  there 
mostly  every  night.  I  might  not  have 
been  there  some  nights. 

Be -examined  by  Atkinson, 

Have  you  seen  Dr.  Reynolds  there ;  have 
you  ever  seen  him  there  when  0*Brien 
was  there  P — I  never  did. 

Was  it  an  open  news-room  P — ^Yes,  any 
person  might  go  into  it. 

Did  a  Rood  many  persons  go  into  it  P — 
Yes,  perhaps  there  were  50  persons  went 
into  it  Bometimes. 

Did  you  ever  hear  a  speech  made  there, 
a  political  speech  P — I  cannot  say  I  ever 
did.  I  never  did  hear  a  speech  made  in 
the  place. 

Mary  Carroll— Examined  by  Atkinson, 

Are  you  the  landlady  of  Mr.  0*Brien  ? 
— Yes. 

Did  he  lodge  with  you  in  April  P — Yes, 
three  months  all  but  three  days. 

Three  months  all  but  three  days  after 
April  P — Yes,  a  better  behaved  young  man 
the  sun  never  shone  on,  and  during  that 
time  he  always  kept  regular  hours. 

Were  his  habits  peaceful  P^Peaceable, 
quiet,  and  of  good  character. 

Was  he  ever  out  late  at  night  during 
that  time  P— One  time^that  was  the 
night  he  waa  taken — never  a  night  except 
that. 

Bbplt. 

The  Attorney- Oeneral  in  the  course  of 
his  reply  said — 

If  m  truth  my  learned  friend  had  a 
right  to  expect  what  he  called  the  classic 
coldness  of  my  predecessors  from  me,  he 
would  surely  liave  been  induced  to  expect 
not  an  indictment  upon  this  occasion  for 
a  conspiracy  with  overt  acts,  but  I  think 
that  classic  coldness  which  he  saya  dia- 
tinguished  former  times  would  have  pre- 
ferred, instead  of  this  indictment,  an 
I  indictment  for  an  offence  which  unc^ues- 
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massacred  the  soldiers  of  Her  Majesty » 
their  desire  being  to  create  a  diversion,  so 
that  no  troops  could  be  spared  for  Ireland, 
and  that  while  these  meetings  were  en- 
gaging the  garrisons  in  England,  the 
clubs  should  engage  the  special  constables 
and  the  police  in  the  different  districts, 
and  so  they  should  obtain  by  force  what 
they  could  not  obtain  by  calm  discussion. 

In  that  state  of  things,  this  was  the 
course  taken.  Liverpool  was  divided  into 
districts.  Committees  were  formed,  as 
appears  by  the  book,  for  that  purpose. 
Cflubs  were  formed  called  the  Emmet  Club, 
the  Fdlon  Club,  the  DavU  Club,  and  other 
names,  identifying  Ihe  movement  in  this 
town  with  the  proceedings  in  Dublin. 

FoUock:  Dav%$  was  dead  long  before. 
All  who  knew  him  were  perfecuy  aware 
that  he  did  all  he  could  to  restrain  during 
his  lifetime  those  with  whom  he  was 
associated.  He  was  a  man  greatly  re- 
spected. 

Attorney 'OenercU:  I  do  not  wish  to  cast 
the  slightest  imputation  upon  the  memory 
of  anybody.  I  am  only  saying  he  was  a 
gentleman  who  had  written'stronffly  upon 
that  subject.  His  name  was  sSected-^ 
Emmet^Mitehel^tke  Felon  Club,  and 
other  names,  were  selected,  which  look 


tionably,  with  some  few  circumstances 
of  aggravation  which  might  have  been 
proved  of  necessity,  would  have  been 
an  indictment,  and  possibly  a  conviction, 
for  high  treason. 

ISm^h,  (y Donnelly  8omer9,  Delamere, 
BoeheHl,  and  the  others  are  not  in  the 
position  of  those  whom  they  excited.] 

The  charge  in  substance  is  this  ;  there 
is  a  conspiracv  for  two  objects.  The  con- 
spiracy extenos  to  promote  an  insurrection 
in  Ireland,  and  assist  those  who  were 
threatening  it ;  and  there  is  a  conspiracy 
to  promote  an  insunection  in  this  kingdom 
too.  Tnat  proceeding  is  expanded  in  the 
indictment  into  eleven  counts.  This  is 
the  substance  of  those  difTerent  charges, 
that  there  was  a  conspiracy  to  promote  an 
insurrection  in  Ireland  and  in  this  coun- 
try. And  for  the  purpose  of  arriving  at  a 
conclusion  that  that  conspiracy  did  exist, 
it  is  not  necessary  that  you  should  be  of 
opinion  that  all  the  defendants  or  some  of 
them  met  together  at  one  time  and  agreed 
together  positively  and  definitely  to  carr^ 
into  effect  that  seditious  purpose ;  but,  if 
yon  shall  find  them  acting  with  a  common 
object  co-operating  throughout,  and  if  you 
judge  by  their  actions  that  it  must  have 
been,  as  it  appears  to  be,  the  result  of 
a  preconceived  scheme,  I  apprehend  my 
lord  will  tell  you  that  all  those  who  so  act 
together  in  one  common  purpose  are 
guilty  of  one  common  conspiracy;  and, 
if  that  be  so,  no  one  living  can  doubt  that 
some  of  the  objects  of  this  conspiracy 
must  be  proved  to  your  perfect  satis- 
faction. 

Indeed,  I  am  in  a  difficulty  upon  this 
matter,  not  because  I  cannot  answer  the 
topics  which  have  been  ur^ed  by  my 
learned  friends  upon  the  subiect,  but  be- 
cause they  all  admit  that  such  conspiracy 
existed ;  they  do  not  deny;  at  least,  by 
observation,  that  a  conspiracy  of  this  dan- 
gerous chmcter  did  exist,  but  they  labour 
to  prove  to  YOU  that  the  particular  persons 
for  whom  they  are  engaged  did  not  take 
part  in  the  conspiracy. 

It  is  plain  that  up  to  February  1848, 
meetings  were  held.  At  that  time,  the 
meetings  took  a  different  character  en- 
tirely. Large  meetings  of  persons  were 
called  at  Birkenhead  and  the  neighbour- 
hood; the  Chartists  and  the  Bepealers 
were  confedei-ated  together;  the  Con- 
federates  formed  a  union  with  the  Chart- 
ists, the  one  to  obtain  the  Charter,  and 
the  other  Repeal.  One  of  my  learned 
friends  has  stated  that  the  Confederates 
d3spised  the  Chartists,  and  yet  they  were 
willinff  enough  to  use  them  for  the  pur- 
pose of  terror.  Their  object  was  to  con- 
centrate great  numbers,  to  create  terror, 
to  alarm  the  Government,  and  one  of  them 
actually  boasted  thi^t    the  Indians    had 


strange,  unquestionably,  in  a  peaceful 
town  like  Liverpool,  in  the  formation 
of  clubs  to  assist  the  action  of  the  Be- 
pealers of  Dublin.  Moreover,  for  the  arm* 
ing  of  those  clubs,  one  of  the  most  violent 
^rsons  engaged  in  that  assembly,  Mr. 
Beynolds,  m  his  own  language,  aban- 
doned the  profession  of  phyaic  for  the 
other  profession  of  an  ironmonger,  as  he 
called  ic,  dealing  largely  in  muskets  and 
rifles.  One  of  them  at  a  meeting  held 
out  the  language  of  threat  and  menace  to 
the  Government,  and  while  the  Govern- 
ment was  endeavouring  in  great  difficulty, 
as  nobody  can  doubt,  to  vindicate  the 
authority  of  the  law  in  Dublin,  he  pro- 
claimed to  a  meeting,  which  he  afterwards 
described  as  being  attended  by  about 
35,000  persons,  that,  if  those  men  whom 
the^  called  martyrs  suffered  in  Dublin, 
their  last  dying  throes  would  be  consoled 
by  seeing  the  biaeing  Baby  Ions  of  England. 
[The  Attomey-Oeneral  proceeded  to 
refer  to  the  evidence  against  the  several 
defendants.  The  evidence  called  by  the 
Crown  against  Delamere  was  slight,  but 
his  employer,  Mr.  Ddure,  had  since  proved 
that  he  took  part  in  the  Association  until 
the  end  of  May  or  the  beginning  of  June, 
after  it  had  become  dangerous  and  illegaL] 

Wednesday,  December  18,  1848. 

SUMKIHG  UP. 
S&LE,    J.:    The   priHoner;}    at  the  Bar 
stand  indicted  for  a  conspiracy,  and  th^ 
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first  three  counts  relate  to  Ireland. 
One  of  the  connts  states  that  persons  to  the 
jurors  unknown  conspired,  with  force  of 
arms,  to  disturb  the  peace  and  prevent  the 
exectition  of  the  laws  in  Ireland,  and  to 
raise  tumults  and  unlawful  assemblies  and 
insurrections  there,  and  that  the  prisoners 
here  intendinc^  to  aid  and  assist  persons 
in  Ireland,  conspired  together  to  aid  and 
assist  them  by  procuring  arms  and  other 
offensive  weapons  to  be  sent  to  Ireland  to 
help  them  in  carrying  on  the  conspiracy 
in  Ireland,  and  that  in  pursuance  of  this 
design  they  procured  arms.  The  second 
and  third  connts  are  to  the  like  effect. 

Then  the  fourth  and  subsequent  counts, 
there  being  eleven  in  all,  charge  that  the 
prisoners  conspired  together,  I  will  state 
to  you  the  fourth  count— 

**  to  raise  insun-ections,  riot^,  tumults,  unlawful 
assemblies  and  breaches  of  the  peace,  and  to 
arm  themselyes,  and  to  cause  other  subjects  of 
the  Queen  to  arm  themselves  fur  the  purpose  of 
preventing  by  force  the  execution  of  the  laws, 
and  the  preservation  of  the  public  peace." 

That  charges  them  with  conspiracy  to 
raise  insurrections  to  disturb  the  public 

I»eace  and  to  prevent  the  execution  of  the 
aws  in  this  country ;  and  there  are  subse- 
quent counts  which  charge  them  with  in- 
citing others  to  pursue  the  same  course, 
each  of  the  other  counts  containing  parts 
of  the  general  count  which  I  have  stated 
to  yon.  There  can  be  no  doubt,  if  a  num- 
ber of  persons  combine  together  to  effect 
an  act  criminal  in  itself,  that  that  con- 
spiracy is  an  indictable  offence.  We  arc 
not  here  to  inquire  into  that  which  is 
often  a  nice  question,  what  becomes  an  in- 
dictable conspiracy.  Intentions  to  dis- 
turb the  public  peace,  to  raise  insurrec- 
tions, and  prevent  the  due  execution  of 
the  laws,  are  criminal  and  indictable  in 
themselves,  and  a  conspiracy  to  effect 
those  purposes  is  beyond  all  doubt  an 
indictable  offence. 

Gentlemen,  it  is  a  charge  of  conspiracy. 
The  essence  of  the  offence  lies  in  the 
parties  combining  together  and  acting  for 
a  common  purpose.  But,  although  that  is 
the  essence  of  the  offence,  it  very  seldom 
happens  upon  a  charge  of  this  kind  that 
there  is  evidence  given  of  the  parties 
being  overheard  to  combine  together  and 
to  plan  the  offence  which  ii  charged,  unless 
some  one  in  the  nature  of  an  accomplice 
is  called  before  the  jury.  The  usual 
evidence  is  that  the  parties  are  shown  to 
have  pursued  a  line  of  conduct  arising 
in  the  estimation  of  tbe  jury  from  a 
comnapn  intention ;  and  you  can  tell  whe- 
ther a  number  of  persons  are  pursuing 
one  common  intention  if  }ou  find  their 
conduct  on  different  occasions  and  in  dif- 
ferent  places    all    consistent    with    that 


special  object,  all  tending  to  bring  about 
that  which  is  paid  to  be  the  common  pur- 
pose. In  this  case  the  charge  is  of  con- 
spiring, either  to  assist  those  in  Ireland 
who  were  usin^  lawless  violence,  or 
to  use  violence  m  England  for  the  pur- 
poses stated  in  this  indictment.  The 
main  facts  which  are  brought  forward 
on  the  part  of  the  prosecution  are 
speeches  upon  different  occasions  made 
by  different  prisoners  and  by  other 
persons  in  their  company,  either  to 
the  private  assemblv  at  the  club  or  to 
large  assembled  multitudes.  And  when 
you  are  considering  whether  they  have 
combined  and  conspired  together  for  this 
common  purpose,  there  can  be  no  more 
cogent  evidence  offered  than  the  declara- 
tions of  the  parties  themselves  stating 
what  their  purposes  are,  and  what  they 
are  pursuing,  or  the  wordJs  of  other  parties 
in  their  presence,  which  in  the  estimation 
of  the  jury  are  assented  to  by  them  and  in 
a  manner  adopted  bv  them,  because  they 
are  present  at  such  meetings,  perhaps 
speaking  upon  the  same  side,  at  all  events 
by  their  encouraging  and  certainly  not 
saying  anything  in  the  nature  of  opposi- 
tion. 

One  branch  of  the  evidence  will  be 
speeches  which  have  been  made  from  time 
to  time  either  by  themselves  or  in  their 
presence.  Another  considerable  branch 
of  the  evidence  is  the  Minute  Book  of  a 
club,  to  which  a  large  number  of  the 
present  defendants  belonged;  and  the 
entiies  of  that  society  show  what  were  the 
steps  which  they  were  taking  frcim  time  to 
time,  and  in  a  degree  with  what  object. 
Besides  that  the  same  book  goes  to  show 
that  a  number  of  clubs  and  societies  were 
organized  apparently  in  the  same  spiric ; 
and  beyond  that,  there  is  evidence  of  arms 
having  been  provided  from  time  to  time, 
and  the  speeches  and  entries  very  much 
connect  those  arms  with  the  purposes  to 
which  the  speeches  were  directed. 

[Tbe  learned  Judge  proceeded  to  sum 
up  the  evidence.  The  Minute  Book  was 
evidence  against  Delainere  that  he  was  a 
member  of  the  club,  but  his  last  signature 
was  on  February  6th,  1848.  Down  to  that 
time  there  was  no  evidence  of  illegal  pur- 
pose affecting  the  Association,  no  selling 
of  arms  or  resorting  to  lawless  violence, 
and,  though  Delamere's  name  might  have 
been  entered  in  the  book  at  a  subsequent 
period,  the  entry  of  one  of  the  co-defen- 
dants, the  declaration  of  any  of  the  co- 
conspirators, was  no  evidence  of  the  facts 
stated  in  the  declaration  against  other 
prisoners.  Mr.  Dehtre,  however,  warned 
Delamere  at  the  end  of  May  or  beginniuj^ 
of  June  against  belonging  to  the  Associ- 
ation, and  Delamere  said  he  did  not  know 
it  was  illegal,  and  would  not  attend  again. 
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There  was  strong  evidetice  that  proposi- 
tions of  lawless  violence  were  entertained 
before  the  end  of  May,  but  Delamere 
might  only  hare  attended  innocent  meet- 
in^s.  and  it  was  open  to  the  jury  to  give 
bim  the  benefit  of  the  doubt.] 

The  jury  acquitted  Ddamere^  and  found 
all  the  other  defendants  guilty. 

Motion  iir  Arrest  of  Judgment. 

G.  F.Polloch  moved  in  arrest  of  judgment 
on  the  ground  that  a  charge  of  felony,  or 
treason,  was  joined  in  the  indictment  with 
»  charge  of  mi  demeanor.  If  so,  there  has 
been  a  mistrial,  because  the  procedure  in 
treason  cases  ban  not  been  obnerved. 
Starkie  in  his  Criminal  Pleading  says— 
"  Since  different  judgments  are  required,  it 
seems  ihat  the  Joinder  of  a  count  for  felony 
with  a  count  for  misdemeanor  would  be  holden 
to  be  bad  upon  demurrer,  or  after  a  general 
verdict  upon  motion  in  arrest  of  judgment." 


There  is  no  precedent  for  a  count  charg- 
ing a  conspiracy  to  levy  war  as  a  mis- 
demeanor, aH  in  the  eleventh  count  here. 
Conspiracy  to  levy  war  was  treason  before 
£5  JEdw.  3. ;  and  under  that  statute  it  has 
been  held  to  be  an  overt  act  of  compassing 
the  Qneen*s  death.  In  the  peculiar  form 
of  this  count  an  actual  levying  of  war, 
whi'-h  is  one  of  the  express  treasons  of 
25  Edw.  3.^  is  sufficienily  alleged. 

'J'ho  words  are — 

'*  Tha*  they  did  conspire,  &c.,  with  arms  an'l 
offensive  weapons,  to  wit,  guns,  &c.,  to  make 
riots,  &c.,  and  insurrections,  and  to  levy  war 
■gainst  the  Queen." 

That  is  to  say,  beiog  with  arms,  they 
conspired  to  levy  war;  that  amounts  to 
an  actual  levying  of  war.  High  treason 
con^i8tB  in  the  intent,  but  as  Foster  b&jh,{ a) 
overt  acts  are  what  the  party  has  to 
defend  himself  against — 

**Fnm  what  hath  been  said  it  followeth  that 
ID  every  indictment  for  this  species  of  treason, 
and  indeed  for  levying  war,  or  adhering  to  the 
King's  enemies,  an  overt  act  must  be  alleged 
and  proved.  For  the  overt  act  is  the  charge  to 
which  the  prisoner  must  apply  his  defence.  But 
it  is  not  nrceffsary  that  the  whole  detail  of  the 
evidence  intended  to  be  given  should  be  set 
forth.  The  common  law  never  required  this 
exactness,  nor  doth  the  statute  of  King  WilHam 
require  it.'' 

Here  an  intent  to  levy  war  is  charged, 
and  supported  by  the  overt  act  of  procnr- 
ing  arms.  Even  if  this  be  not  so,  conspir- 
ing to  levy  war,  according  to  all  the 
aiithoiities.  is  an  overt  act  of  compassing 
the  Queen's  death.  They  sajHaU  doubted 
it,  but  afterwards  saw  reason  to  change 
his  opinion,  and  Foster,  Hawkins,  and  East 
are  all  a^^reed  upon  the  point.     If  there  is 

(a)  Fost.  Cr.  L.  194. 
85S84. 


in  substance  a  charge  of  treason  on  the 
I  indi(  tment,  it  is  immaterial  whether  ihe 
indictment  could  in  fact  support  a  con- 
viction for  treason. 

Simon  followed.  The  first  and  second 
counts  charge  a  conspiracy  to  assist  the 
the  Irish  rei>els  by  sending  arms  to  them, 
and  an  actual  sendini^  of  arms  in  pursu- 
ance of  the  conspiracy.  This  is  in  sub- 
stance  treason  under  26  Edw.  3.  by 
adhering  to  the  King's  enemies. 

These  counts  also  charge  a  conspiracy  to 
levy  war,  or  adhering  to  the  King's  ene- 
mies, and  also  a  conspiracy   to   commit 
breaches  of  the  peace.  The  one  is  treason, 
the  other  felony. 
Bearsly  and  AthlTMon  followed. 
Ehlb,    J.:  I   am  of  opinion  that   this 
objection    cannot    be    sustained.      With 
respect  to  the  xirst  and  second  counts  of 
the  indictment  to  which  my  attention  has 
Ijeen  drawn  by  Mr.  Simim,  I  am  called  on 
to  consider  whether  these  counts  contain 
a  charge  of  a  misdemeanor  and  also  a 
charge  of  treason.    I  take  it  to  be  a  per- 
fectly well-known  rule,  with  respect  to  an 
indictment  for  conspiracy,  that  the  essen- 
tial part  of  the  indictment  is  that  which 
charges  the  conspiracy ;  that  overt  acts  are 
by  practice  laid,  but  that  there  is  no  law 
which  requires  them  to  be  proved;  and 
that  every  one  of  the  overt  ^ts  might 
be  left  unproved,  everv  one  of  the  overt 
acts  might  be  omitted  from  the  indict- 
ment, and  the  indictment  would  be  just 
as  capable  of  proof  and  just  as  good  in 
?^*    I  »D^«  therefore,  clearly  of  opinion 
that  the  charge  of  indictable  misdemeanor 
charged  in  that  part  of  the  indictment  is 
not  vitiated,  although  in  support  of  that 
alleged  conspiracy,  overt  acts  amounting 
to  felony  or  to  high  treason  were  further 
alleged.     I  do  not  therefore  consider  the 
cmestion  whether  there  is  an  overt  act  of 
that  chaitkcter  here,  because  I  say,  assum- 
ing it  were  so.  the  part  charging  otinspi- 
racy  is  the  essential  part,  and  the  other 
p.«rt  may  be  left  unproved  or  may  be 
omitted  siltogether. 

With  respect  to  the  eleventh  count  of 
the  indictment,  to  which  my  attention  has 
been  drawn  by  Mr.  FoUoek,  I  am  not  aware 
that  it  does  amount  to  any  charge  of  high 
treason.  '1  he  charge  is  that  they  conspired 
to  levy  war:  there  clearly  would  not  be  a 
levying  of  war.  But  a  conspiracy  to  levy 
war,  ending  in  a  conspiracy,  would  be  an 
indictable  misdemeanor,  speaking  with 
regard  to  the  statute  of  26  Edw,  3.,  and 
wholly  irrespective  of  the  late  slatnte 
11  A  12  Vict.  o.  12.  To  say  that  that 
which  might  he  a  good  overt  act  in  sup. 
port  of  a  charge  ot  treason  by  compassing 
and  imagming  the  death  of  the  Queen, 
shall  be  taken,  as  a  presumption  of  law* 
necessarily  to  imply  that  si)ecie8  of  high 
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by  the  gubjecto  of  tbls  realm  of  free  dis- 
oussion  upon  political  subjects  ;  bat  it  is 
clear  that  the  charge  against  jon  is  en- 
tirely unco9nected  with  f/ee  d  scussion. 
Bather  the  charge  is  brought  against  yoa 
for  the  purpose  of  maintaining  free  dis- 
cussion— the  charge  being  that  you  were 
willing  to  resort  to  measures  of  persecu- 
tion and  extreme  violence  against  other 
subjects  of  the  realm  who  do  not  concur 
with  your  views  as  to  the  political  points 
Ifhiph  you  were  insiscii^g  on, 

I  feel  it  my  duty  to  say  that  there  is  a 
considetable  distinction  in  the  guilt  of 
those  who  stand  before  me.  Some  of  yoa 
have  addressed  violent  language  to  an 
elicited  multitude,  probably  ill-informed, 
probably  in  distressed  circumstances — you 
yourselves  being  men  of  education,  men  of 
consideration,  men  of  comparative  comfort 
in  poipt  of  means,  applying  all  those  ad- 
vantages and  all  those  faculties  for  admin- 
istering the  most  pernicious  moral  poison 
to  the  unfortunate  hearers  who  shonld  be 
assembled  around  you.  It  is  said  that  in 
times  of  excitement  a  great  allowance 
should  bo  made  for  excited  language,  but 
when  it  goes  directly  to  the  exhortation 
to  the  commission  of  such  crimes  as  I 
have  adverted  to,  persons  who  t^o  misuse 
that  privilege  and  misibpply  their  faculties 
have  incurred  the  most  grievous  respuiisi- 
biliry.  Some  of  you  addressed  meetings 
and  som^  stood  by,  at  lea^t  one  stood  by, 
presided  and  encouraged.  You,  therefore, 
stand  all  of  you  equally  responsible  in 
thnt  respect:  and  it  is  thereuire  that  in 
respect  of  you,  Matthew  Somers,  you 
I^ijhert  Hftpper,  you  Franc{$  O'lfonnell, 
and  you  George  Smyth,  some  of  you  speak- 
ing and  others  pn siding  at  these  public 
meetings,  I  feel  it  my  duty  to  intiict  a 
severe  punishment.  The  sentence  upon 
each  of  you  is  that  you  be  imprisoned  in 
the  county  gaol  of  Lancapter  for  the  space 
of  two  years,  and  that,  at  t'^e  expiration 
of  that  period,  ynu  find  sureties  for  your 
good  behf^viour  for  two  }  ears,  yourselves 
ill  100/.  each  and  two  sureties  in  261. 
each. 

With  respect  to  you.  Martin  BosheU, 
the  proof  against  you  was  of  continuing 
for  a  long  time  in  cOfOporaaon  with  the 
parties,  but  yoTi  never  attended  at  any  of 
these  public  meetings.  With  respect  to 
you,  Cuddy,  the  time  when  you  were 
brought  into  this  was  not  established 
ch  any,  certainly  the  part  yoi;  have  taken 
is  not  so  important  as  that  of  the  othei-s, 
l^nd  therefore  the  sentence  against  each 
of  you  is  that  you  be  impiisoned  in  the 
gaol  of  Kirkdale  for  the  space  of  one  year, 
.11  id  enter  into  your  own  recognizances  at 
the  end  of  that  tiuiC  to  be  of  good  be- 
haviour for  the  space  of  one  yei^r. 

With  respect  to  you,  O'Bi-ien,  the  sen- 


treason,  is  a  oonclasion  which  my  mind 
wholly  and  entirely  repudiates. 

It  appears  to  me  that  every  one  of  these 
counts  contains  a  charge  of  conspiring: 
that  is  a  charge  of  a  misdemeanor  which 
may  be  proceeded  against  at  law ;  and  I  may 
say  that  this  matter  has  been  very  much 
brought  under  mj  attention  inrespeocof  a 
charge  of  misdemeanor  against  certain 
servants  for  conspiring  to  defraud  their 
master,  and,  in  pursuance  of  that  con- 
spiracy, robbing  their  master.  There  i^ 
liirceny  was  alleged  as  the  overt  act,  and 
the  larceny  was  proved  in  the  course  of  the 
trial,  and  so  the  whole  matter  was  very 
much  brought  under  consideration  at  the 
trial,  and  under  that  of  the  full  court  after- 
ward.«.(a)  The  authorities  were  fully 
searched  and  gone  into,  and  my  mind  has 
come  to  the  clear  conclusion  that,  if  I  find 
UfX)n  the  face  of  an  indictment  a  charge  of 
misdemeanor  at  law,  and  further  on  I  find 
a  charge  for  a  higher  offence,  a  prisoner 
has  no  right  to  say,  X  am  guilty  of  the 
.higher  offence  and  I  claim  that  it  shall  be 
considered  a  charge  of  felony  or  high 
treason.  Therefore  I  think  the  objection 
cannot  be  sustained. 

Sentsnces. 

£b|.e,  J.:  Prisoners  nt  the  bar,  you 
stand  convicted  of  a  crime  of  very  great 
rafkgnitnde.  The  counsel  fo^  some  of  you 
•have  been  contending  before  me  that  the 
qharge  amounted  to  the  crime  of  high 
treason  ;  I  have  been  of  opinion  that  the 
charge  as  stated  upon  the  record  does  not 
technically  amount  to  high  treason;  but  J 
am  bound  to  tell  yon  that  the  ^uilt  proved 
against  some  of  you  approximates  very 
nearly  to  the  guilt  of  treason,  or  treason- 
able felony,  i^nd  that  part  of  this  evidence, 
if  the  charge  had  been  difl'erent,  might 
have  made  some  of  you  stand  in  dagger  of 
being  transported  for  i^  long  period.  I 
pay  your  guilt  is  most  a  'gravi^ted,  for,  if 
anyone  would  consider  the  coni^eqnences 
of  lawless  anarchy,  thej'  would  see  that, 
if  a  mnltitucie  excjited  to  violence  can  pi;t 
down  tlie  power  of  the  law  even  for  a  few 
hours,  in  all  human  probability  crimes  of 
every  dei^cription  during  that  time  might 
become  rife ;  and  from  the  language  which 
is  established  here  the  notion  of  mt(rder- 
ing  the  peaceful  inhabiti^nts  and  burnii^g 
towns  of  great  wealth  and  importance  has 
been  familiar  to  the  minds  of  ^ome  of  yo^. 
It  is  ^uilt  therefore  of  very  grei^t  magni- 
tude indeed. 

It  has  been  said  that  your  crime  has 
been  ponnected  with  the  right  exercised 

(a)  Reg.  v.  Button,  11  Q.B.  92U  ;  nee  Rey.  v. 
Boulttm,  12  Cox  C.C.  87 ;  Reg.  v.  Ferguson, 
Dearsley  C.C.  427  ;  Reg.  v.  Heytoood,  Leigh  & 
Cave  C.C.  461. 
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tence  npon  yoii  shall  be  that  yon  be 
imprisoned  in  ihe  same  gaol  of  Kirkdale 
for  lUe  spare  of  xix  months.  And  wiih 
respect  to  yon,  Murphy,  considering  the 
imprisonment  yon  have  had  for  this 
period  against  your  will,  the  sent'nce 
against  you  is  that  you  be  impi  isoned  in 
the  name  gaol  for  the  space  of  three 
months.  I  order  that  this  sentence  be 
entered  upon  the  first  count  of  the  in- 
dictment, and  that  the  same  sentence  be 
entered  upon  each  of  the  subsequent 
counts  of  the  indictment,  and  that  the 
same  period  of  imprisonment  be  applic* 
able  to  each  count. 

AtUymey  General  t  Your  lordship  has  not 
mentioned  the  amounc  of  sureues  in  the 
case  of  Cvddy  and  the  other  man  ? 

£)rle,  J. :  I  mean  them  merely  to  enter 
into  their  own  recognizances.  I  do  not 
require  suret  ies. 

Attorney- Oeneral:  Will  your  lordship 
mention  a  sum  P 

Erlk,  J. :  100{. 

Defendant  Smyth  i  My  lord,  I  am  a  man 
of  busines-t,  and  it  has  much  suffered  m 
consequence  of  this.  I  beg  therefore  to 
know  if  I  shall  be  permitted  to  corre- 
Bpor>d  with  my  wife  on  matter^  relating  to 
husinoBS  P 

Eble,  J. :  It  is  not  a  matter  which  I 
can  giye  you  an  answer  to,  because  by  the 


Stat  ite  law  of  this  counry  the  internal 
regulation  of  every  gaol  is  a  matter  which 
is  vested  in  other  authorities,  and  the 
judge  who  tries  the  case  has  no  power 
over  it.     I  am  unable  to  answer  it. 

Defendant  O'Brien:  I  am  sure  I  will 
not  be  able  to  stand  six  weeks  more  of 
this  longer  imprisonment. 

Deareley:  His  application  is  if  your 
lordship  will  be  so  good  as  to  allow  him 
to  be  imprisoned  in  Lancaster. 

Erle,  J. :  There  is  no  reason  why  that 
should  not  be  done. 

Pollock:  The  prisoners  wish  to  know 
whether  the  two  years  is  to  include  the 
period  of  their  past  imprisonment  P 

Kkle,  J. :  My  opinion  isXhat  the  offence 
is  one  of  extreme  ma<j^nitude ;  it  is  only  by 
the  pracrice  in  respect  to  misdemeanor 
that  it  is  limited  to  two  years.  My  opinion 
is  ihat  the  guilt  of  the  offence  would 
authorize  a  much  heavier  sentence  if  the 
form  of  the  charge  had  been  diilerent.  It 
is  not  to  include  their  previous  confine- 
ment. 

Materials  made  us«  of.— The  above 
report  is  abridged  from  tbo  shorthand 
notes  preserved  at  the  Tr3asury.  Tbo 
indictment  is  taken  from  the  copy  with 
gounsel's  brief  preserved  among  tho 
Treasury  Solicitor's  papers. 
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THE  QUEEN  against  RANKIN  AND   OTHERS. 

Trial  of  Thomas  Rankin  and  others,  for  a  Seditious  CJonspiract 
AND  Unlawful  Assembly,  at  the  Liverpool  Winter  Assizts,  before 
Alderson,  B.,  Monday,  December  18, 19,  and  20,  1848, 

Indictment  for  a  seditious  conspiracy  and  unlawful  assembly  at  Manchester  between  Al>ni  1st 
and  August,  1848.  I^ndence  was  given  that  the  defendants,  who  were  Chartists,  Irish  Con- 
federates, and  unemployed,  held  large  n^imbeni  of  meetings  during  this  period,  and  made  seditious 
speeches  urging  the  people  to  arm  and  resist  the  Govemnjent  for  the  purpose  of  carrying  the  six 
points  of  the  Peoples'  Charter,  and  obtaioing  the  repeal  of  the  Act  of  Union  with  Ireland. 
Evidence  was  also  given  by  an  informer  of  a  plot  to  set  fire  to  churches  and  other  buildings 
in  Manchester,  to  blow  up  the  gasworks,  and  cut  off  the  water,  on  the  occasion  of  a  genenJ 
rising;  but  this  part  of  the  case  was  withdrawn  by  the  Crown.  Verdict — Guilty  of  conspiracy 
and  unlawful  assembly. 


At  the  Lixerpool  Summer  Aflsizes, 
Angnst  1848,  the  Grand  Jury  returned  a 
true  bill,  preferred  by  the  anthorities  of 
Manchester,  against  forty -six  Chartists  for 
seditious  conspiracy  and  nnlawfol  as- 
sembly at  Manchestier  between  April  1st 
and  the  holding  of  the  inquibition. 

Ikdictment. 

Lancashire  )  Hie.  jurors  for  our  Sovereign  Lady 
to  wit.  (  the  Queen  upon  their  oath  pre- 
sent, That  George  Archdeaeon,  late  of  the 
parish  of  Manchester,  in  the  county  of  Lancaster, 
labourer;  Thomas  Rankin,  late  of  the  same 
place,  labourer  [Greorge  Joseph  Clarke,  William 
Grocott,  Kdward  Clark  Cropper,  Daniel  Donovan, 
Peter  Feeney,  James  Hoyle,  John  West,  Law- 
rence Reynolds,  George  Webb,  George  Whi^e, 
James  Leach,  Peter  Murray  McDoua1I,(a) 
John  Nuttall,  Michael  M'Ponpugh,  James 
Wheeler,  William  Schofield,  John  O'Hea, 
William  Chadwi<ik,  James  Dowpey,  William 
Burton,  Bernard  Sebastiftn  Trainer,  John  Nixon, 
Thomas  Roberts,  George  Webber,  Joseph  Bar- 
ker, John  Rushton,  James  Dolan,  James  FUnn, 
John  Joseph  Finnegan,  Samuel  Keams,  Thomas 
Whittuker,  Joshua  Lemon,  Henry  Williams, 
Henry  Ellis,  George  Rodgers,  Michael  Carrigan, 
Patrick  Devlin,  Joseph  Spooner,  James  Abra- 
ham Ball,  Ernest  Jones,(6)  George  Ramsden, 
James  Milligan,  Mark  Hulme,  and  William 
Heap]  ;  heretofore,  to  wit,  on  the  1st  day  of 
April  in  the  year  of  our  Ix>rd  1848,  and  on 
divers  other  days  and  times  between  that  day 
and  the  taking  of  (his  inquisition  at  Manchester 
aforesaid,  in  the  county  aforesaid,  falsely,  ma- 
liciously, seditiously,  and  unlawfully  did,  to- 
gether with  divers  other  persons  to  the  jurors 
unknown,  conspire,  combme,  confederate,  and 
agree  together  by  divers  illegal  and  seditious 
means  and  practices  to  raise  and  excite  discon- 
tent in  the  minds  of  divers,  to  wit,  5,U00  of  Her 
Majesty's  liege  sqhjeots,  with  and  against  the 
laws  and  government  of  this  realm,  and  by 
divers  illegal  aqd  seditious  means  and  practices 

(a)  See  Reg.  v.  McDtmall,  6  St.  Tr.  K.S.  1127. 
C/0  S^  R9if.  v.  Janes,  6  St.  Tr.  N.S.  783. 


to  excite  and  persuade,  and  to  endeavour  to  in- 
cite and  persuade,  them  the  said  liege  suhjects  of 
Her  Majesty,  unlawfully  to  resist  and  obstruct 
the  laws  and  government  of  this  realm  and 
their  due  execution,  and.  to  wit,  in  and  within 
Her  Majesty's  dominions  to  make,  excite  and 
stir  up  divere,  to  wit,  50<),  insurrections,  riots, 
routs,  and  tumultuous  and  illegal  assemblien,  and 
to  ann  themselves,  to  wit,  with  pikei*,  swords, 
fire-amis,  and  other  weapons  of  offence  for  the 
purpose  of  more  effectually,  to  wit,  by  such 
violent  and  illegal  means  as  aforesaid,  obstruct- 
ing and  resisting  the  laws  and  government  of  the 
realm  and  their  due  execution,  and  {Xst  overt 
act)  in  pursuance  of  their  said  conspiracy,  &c., 
on  the  1st  day  of  April,  together  with  divere,  to 
wit,  600  other  pereons  to  the  jurora  unknown,  did 
unlawfully,  riotously,  romously,  and  tuniultuously 
Itss^mblu  and  meet  together,  to  wit,  at  Manchester 
aforesaid,  in  the  cojinty  aforesaid,  and  being 
so  assembled  and  met  together  the  said  {setting 
out  all  the  ntufiee)  did  then  and  there  whilst 
the  said  last-mentioned  persons  were  so  as- 
sembled and  met  together  as  aforesaid,  en- 
deavour to  raise  and  excite  discontent  in  the 
minds  of  the  said  last-mentioned  penons  with 
and  against  the  laws  and  government  of  thts 
realm,  and  did  then  and  there  by  seditious, 
violent,  and  inflammatory  speeches,  discourses, 
and  addresses,  and  otherwise  unlawfully  and 
wilfully  excite  and  persuade  the  said  last-men- 
tioned persons,  so  assembled  and  met  together 
as  aforesaid,  unlawfully  to  resist  and  ob8truct 
the  laws  and  go\  ernment  of  this  realm  and  their 
due  execution,  and  to  make  diners  insurrections, 
riots,  routs,  and  tumultuous  and  illegal  as!*em- 
hlies,  and  to  arm  themitelves,  to  wit,  with  divere 
swords,  pikes,  fire-arms,  iind  other  weapons  of 
offenoe  for  the  purpose  of  more  effectually  ob- 
structing and  unlawfully  resisting  the  laws  and 
government  of  this  realm  and  their  due  execu- 
tion. 

The  connt  laid  similar  overt  acts  ou 
April  2l8t,  May  18th,  and  June  11th. 

Second  Co'ani. 
And   the  jurore   aforesaid,  upon  their  oath 
atbrisaid,  do  further  present,  That  the  said  \aH 
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ihe  de/HidantnJ^  heretofore,  to  wif,  on  the  Ist  daj 
of  April,  io  the  year  aforesaid,  at  Manchester 
aforesaid*  in  the  county  aforesaid,  falsely, 
maliciously,  and  unlawfully  did  conspire,  com- 
bine, cui^ederatOj  and  agree  together,  un- 
lawfully to  resist  and  obstruct  the  laws  and 
government  of  this  realm,  and  their  due  exe- 
cution, and  the  preservation  of  the  public 
peace,  and  io  make  divers  insurrections,  riots, 
routs,  and  tumultuous  and  illegal  assemblies, 
and  to  procure  and  arm  themselTes  with  arms 
and  weapons  of  offence,  for  the  purpose  of 
more  effectually  obstructing  and  unlawfully  re- 
sisting the  laws  and  governnleut  of  this  realm 
and  their  due  e^tecutidn,  and  the  presertation  of 
the  public  peace. 

The,  ooiint  charged  as  oyert  acts  that 
the  defendants  **  unlawfdily,  riotously, 
roatoasty,  and  tamnltuoasly "  assembled 
together  and  made  speeches  exciting  dis- 
content and  resistance,  &c,;  and  that  they 
committed  riots,  routs,  and  nnlawfiil  as- 
semblies, and  assembled  in  arms  and 
marched  in  military  array ;  and  that  they 
procured  arras  for  the  purpose,  &c. 

The  Pecond  count  was  for  uulavrfnl 
assembly,  and  charged — 
loll  the  de/endanUlt  unla^i fully,  maliciously, 
and  seditiously  intending  to  raise  and  6zcite  dis- 
content in  the  mindft  of  divern,  to  wit,  500  df 
Her  Majesty's  subjects  with  and  against  the 
laws  and  government  of  this  realm,  aod  to  excite 
and  persuade,  and  to  endeavour  to  excite  and 
persuade,  them  the  said  last-mentioned  subjects, 
unlawfully  to  re^sist  and  obstruct  the  laws  and 
government  of  this  realm  and  their  due  execu- 
tion, and  to  make  divers  insurrections,  riots, 
routs,  Mid  tumulruous  and  illegal  assemblies,  and 
to  arm  themselves  with  swords,  pikes,  fire-arms, 
and  other  wea|>ons  of  offence,  for  the  purpose 
of  more  effectually  obstructing  and  unlawfully 
resisting  the  laws  and  government  of  this 
realm  and  their  diie  execiltiou,  heretofore,  to 
wit,  on  the  said  Ist  day  of  April  in  the  year 
aforesaid,  and  on  divers  other  dtf}s  and  times 
betwcign  that  day  and  the  taking  Of  this  inquisi- 
tion, did  together  with  divers,  to  wit,  500  other 
persons  to  the  jurors  unknown,  unlawfully, 
iiot<iU8ly,  and  tumoltUDusly  assemble  and  meet 
together,  to  wit,  at  Manchester  aforesaid,  in  the 
county  aforesaid,  and  being  so  assembled  and 
met  together  as  last  aforesaid,  the  said  lall 
ihe  de/endanUl  did  then  and  there,  to  wit, 
at  those  several  days  and  times  last  afore- 
said, and  whilst  the  said  persons  were  so  as- 
sembled and  met  together  as  last  aforesaid, 
unlawfully  and  wilfully  endeavour  to  raise 
and  excite  discontent  in  the  minds  of  the 
said  last-mentioued  persons  with  and  against 
the  laws  and  government  of  this  realm,  and 
did  then  and  there  by  seditious,  violent,  and 
inflammatory  speeches,  discourses,  and  ad- 
dresses, and  otherwise  unlawfully  and  wilfully 
excite  and  persuade  the  said  persons,  so  assem- 
bled and  met  together  as  last  aforesaid,  unUw- 
fttliy  to  resist  and  obstruct  the  hiws  and 
government  of  this  realm  and  their  due  execu 
tioD,  and  to  make  divers  insurrections,  riots. 


routs,  and  tumultuous  and  illegal  assemblies,  to 
arm  themselves,  to  wit,  with  swords,  pikes,  fire- 
arms, and  other  weapons  of  offence,  for  the 
purpose  of  more  effectually  obsrructing  and 
unlawfully  resisting  the  laws  and  government  of 
this  Realm  and  their  due  execution  against  the 
peace,  &c. 

The  fourth  comtt  was  about  the  same  as 
the  third,  omitting  the  word  "insurrec- 
tions." 

The  fifth  connt  charged  that  the  de- 
fendsnts — 

did  wilfully,  unlawfully,  and  wickedly  eonspiru, 
donfederate,  combine,  and  agree  together  to 
incite  and  move  divers  of  the  liege  subjects  of 
tmr  Lady  the  Queen  to  commit  insurrections, 
riots,  and  tumults,  unlawful  assemblies,  and 
breaches  of  the  peace,  and  to  arm  themselves, 
the  said  last-mentioned  liege  subjects,  and  to 
get  and  procure  arms  for  themselves,  the  said 
last-mentioned  liege  subjects,  for  the  purpose  of 
thereby  carrying  on  the  said  insurrections, 
riots,  tumults,  unlawful  assemblies,  and  breaches 
of  the  peace,  and  obstructing  and  preventing  by 
force  the  execution  of  the  laws  of  this  realm, 
and  the  preservation  of  the  public  peace  in  con- 
tempt,- &c. 

The  sixth  count  charged  that  the  de- 
fendants, &c. — 

did  nnlawfoUy  and  wickedly  conspire,  con- 
federate, combine,  and  agree  together  to  pro- 
cure and  have  arms,  and  to  arm  themsehes  for 
the  purpose  aod  with  intent  thtrreby  to  carry 
on,  to  wit,  within  tbis  realm,  divers  insurrec- 
tions, riots,  anct  breaches  of  the  peace,  and  Un- 
lawfully to  resist  and  to  obstruct  by  force  the 
execution  of  the  laws  of  this  realm,  and  the  pre- 
servation of  the  public  peace  in  contempt,  &c. 

^he  seventh  coutit  charged  that  the 
defendants,  &o. — 

unlawfully  did  conspire,  combine,  confederate, 
and  agree  together  to  raise,  excite,  cause,  and 
stir  up  in  and  among  the  liege  subjects  of  our 
Lady  the  Queen  in  this  her  Uealm  there  being, 
discontent,  hatred,  and  disafiection  with,  U)« 
wards,  and  against  the  laws,  government,  and 
constitution  of,  against  the  peace,  &c. 

The  eighth  count  charged  that  the  de- 
fendants, <fec.-^ 

unUwfully  did  conspire,  combine,-  confederate, 
and  agree  tOjrether  to  make,  cause,  and  create, 
to  wit,  within  this  realm  divers  breaches  of  the 
peace  of  our  Lady  the  Queen,  and  divers  ri(«ts, 
routs,  tumultuous  and  unlawful  assemblies  of  Her 
Majesty's  liege  subjects  against  the  peace,  &c. 

The  ninth  count  charged  that  the  de- 
fendants, &c.— 

unhiwdilly,  riotously,  routonsly,  and  tumui- 
tuously  did  assemble,  meet,  and  gather  to- 
gether to  disquiet  and  distuib  the  peace  of 
our  said  Lady  thtt  Queen,  and  to  resist  and  ob- 
struct bv  force  and  arms  the  laws  and  govern- 
ment of  this  realm  and  their  due  execu- 
tion and  the  preservation  of  the  public  peace, 
and  then  and  there  remained  and  continued  so 
ass«)mbled,  met,  and  gathered  together  as  last 
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aforef^aid,  for  a  long  time,  to  wit,  two  hours, 
making  thero  a  great  noise,  tumult,  and  disturb- 
ance to  the  trR-at  teiTor  and  disturbance  of  the 
liege  subjects  of  our  Lady  the  Queen,  then 
and  there  residing  and  being,  and  against  the 
peace,  &c. 

Thoma§  Rankin,  William  OrocoU,  tld- 
ward  Ol-arh  Cropper,  Daniel  Donovan,  John 
West,  George  White,  James  Leach,  Michael 
M'Donough,  William  Chadunck,  and  John 
Niaan  wore  airest^d  on  bench  warrants, 
and  detained  or  held  to  bail  to  stand  their 
trial  at  the  Winter  Assizes^  which  now 
came  on  at  Liverpool  before  Alherson,  B., 
on  Monday,  December  18th,  1848. 

Counaol  for  the  Crown:  the  Attorney- 
General  {Sir  John  Jervi8),(a)  Knowles,  Q.C., 
Welshy,  Monk,  and  G.  F.  Pollock. 

Coansel  for  the  dePence :  Edtoard  James 
for  Cltadwick  and  M'Donough,  Atkinson 
for  Grrocott  and  Bankin. 

The  other  defendants  conducted  their 
Gwi>  defence. 

Defendant  West:  I  should  wish  to  boar 
the  indictment  read  first  before  I  pltsad. 

The  first  count  of  the  indictment  was 
read. 

Defendant  West :  My  lord,  as  that  con- 
tninH  the  Kubstunoe  of  the  charge  against 
me*  I  plead  not  guilty. 

Defendant  White :  I  consider  I  hare  no 
right  to  be  called  on  to  plead ;  I  have  no 
idea  what  the  char'^rs  are. 

Aldebson,  B.  :  You  have  heard  them 
read. 

Defeni^ant  While:  I  have  no  chance  of 
defending  myself.  I  consider  it  will  be 
an  unfair  trial.  I  do  not  know  who  the 
parties  are  that  will  swear  a^rainst  me. 

Aldebson,  B.  :  There  is  no  necessity  for 
you  to  know  that.  You  have  only  to 
know  the  charge  against  you  in  order  to 
plead. 

Defendant  While:  Then  I  plead  not 
guilty. 

Defendant  M'Donough :  I  scarcely  know 
now  to  answer  the  qaestion  right,  iuab- 
muoh  as  I  have  no  counsel  or  advice. 

Aldekson,  B.  :  You  know  whether  you 
are  gnilty  of  conspiring  to  break  the  laws 
of  the  country. 

Defendant  M'Donough:  I  was  notguil*y 
of  conspiracy. 

The  other  prisoners  severally  pleaded 
not  gnilty. 

J'efendant  West:  I  do  not  stand  before 
your  lordship  in  a  position  to  have  a  fair 
trial.  Her  Majesty's  Government  has 
preferred  a  charge  against  me,  which  I 
only  know  because  they  have  preferred  it. 
I  do  not  know  who  the  pai  ties  are  who 
<ive  to  come  forward  to  swear  that   the 

(n)  .Vftcrwards  Chief  Justice  of  C.P. 


charge  is  a  true  one.  I  have  never  had  a 
copy  of  the  deposiitions  or  of  the  indict- 
ment. 1  am  not  prepared  to  substantiate 
my  own  innocence  by  bringing  wituosses 
of  my  own  to  refute  what  may  be  sworn 
against  mo  in  the  box. 

Alderson,  B.  :  So  far  as  the  law  is  con- 
cerned,  I  do  nob  think  it  is  open  to  you  to 
have  a  copy  of  the  depositions  in  a  mis- 
demejmor.(a)  It  is  only  lately  that  it  has 
been  given  in  cases  of  felony.  That  is  no 
reason  for  your  having  it. 

Defendant  White:  I  have  to  make  a 
s  im  i  lar  ap|  >lic^tion.  My  reasons  are,  ii  we 
are  to  refer  to  precedents,  that  I  have  on 
a  former  occasion  received  a  copy  of  the 
depositions  and  a  list  of  the  witnesses. 

Attorney-General:  This  is  another  in- 
stance of  what  has  been  done  as  a  matter 
of  favour  being  turned  into  a  precedent. 
When  White  was  formerly  indicted  at 
Warwick,  as  a  matter  of  favour  he  had  a 
copy  of  the  indictment  and  depositions 
given  to  him. 

Defendant  White:  I  am  not  much  of  a 
birrister.  but  I  have  a  case  to  refer  to, 
Bex.  V.  Pamell  The  Lord  Chief  Justice 
granted  the  list  in  that  case  whicn  we  now 
apply  for. 

Aldeuson,  B.  :  You  cannot  have  a  list 
of  witnesses  in  a  misdemeanor.  1  never 
heard  of  snch  a  thing.  Let  me  see  what 
tbo  authority  is ;  I  should  like  to  know. 

Att&mey- General:  There  must  be  a  mis- 
take. I  cannot  help  overhearing  the  de- 
fendants say  they  are  tried  under  the 
same  Act(fe)  as  DanieiL  O^Connell  in  Dublin, 
and.  therefore,  they  think  they  are  en- 
titled to  the  same  advantages.  It  is  no 
such  thing. 

Aldebson,  B.  :  They  are  not  tried  under 
any  Act  of  Parliament..  They  are  tried 
under  the  common  law.  I  suppose  it  is 
the  question  raised  upon  the  Writ  of 
Error.  There  is  not  the  least  doubt  in 
the  matter.  I  am  of  opinion  clearly  you 
are  not  entitled  to  anything  in  a  case  of 
mindumeanor,  such  as  a  list  of  witnesses 
or  depositions.  The  law  has  not  yet  given 
it  you.  When  the  law  gives  it  to  personB 
in  yonr  position,  you  shall  have  it. 

Defendant  WhiU:  Then  1  enter  my  pro* 
test  against  it.  I  beg  your  lordship  to 
take  a  note  of  that  objection. 

Aldkbson,  B.  :  I  shall  do  no  such  things 

The  juiy  were  sworn. 

Defendant  White:  Previous  to  the  plead* 
ings  I  claim  the  Kame  privilege  as  I  had 


(a)  But  see  6  &  7  Will.  4.  c.  114.  s.  8,  and 
11  &  12  Vict.  0.  42.  s.  17.  There  were  no 
depositions  in  this  case,  the  defendants  having 
been  airested  on  bench  warrants,  after  the 
indictment  had  been  found  by  the  grand  jury. 

{b)  60  Geo.  3.  &  1  Geo.  4.  e.  4. 
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when  I  was  last  accused  at  Warwick,  and 
to  be  allowed  the  u^e  of  that  t  ible. 

Aloeilson,  B.  :  Yon  may  come  and  filt 
at  that  tal)le  if  yoa  please. 

Defendant  White ;  My  l(iH,  I  only  wish 
to  make  the  necessary  notes  in  order  to 
defend  myself. 

Alderhon,  B.  :  Yoa  may  all  be  in  the 
same  po:»ition  if  yoa  please  at  the  table, 
those  persons  who  are  not  defended  by 
connsel.  • 

Several  of  the  defendants  took  their 
seats  at  the  table. 

Polhtek  opened  the  indictment. 

Opexikg  Speech  for  the  Crowns 
Attorney- General :  May  it  please  your 
lordships.  Gentlemen  of  the  jury.  lam 
extremely  sorry  that  the  coarse  which 
some  of  these  defendants  have  thoairht 
proper  to  take  upon  this  occaiiiion  has 
compelled  me  to  open  to  you  a  case  of  a 
very  serious  description.  The  law  having 
been  vindicated  by  the  previous  procecd- 
ings,(a)  and  enter-taining  an  anxious  desire 
as  1  do  on  behalf  of  the  Government,  as 
far  as  possible  to  bury  in  forgetfulness 
everything  which  had  occuired.  in  the 
hope  that  wo  should  live  in  quiet  for  the 
future,  1 1  honld  have  been  more  pleased 
if  the  defendHnis,  by  their  subniission  to 
the  charge,  had  shown  that  they  were 
aware  that  they  had  been  guilty  of  illegal 
acts,  and  had  thrown  themselves  upon  the 
indulgence  of  the  Court  and  thei  mercy 
of  the  Grown.  But  as  they  are  determined 
here  to  appear,  as  they  liave  a  full  right  to 
do,  and  I  presume  by  that  appearance  in 
person  to  viniiicate  their  conauct,  it  be- 
comes my  dttty  lo  explain  to  yon  the  natui  e 
of  the  charge  which  id  made  against  these 
defendants,  and  the  Alarming  character  of 
that  charge  if  it  be  proved  to  your  satis- 
faction < 

It  will  be  my  duty  to  produce  before 
you  some  witnesses  or  a  witne>8  not  of 
the  purest  character,  because  we  cannot 
eipect,  of  course,  io  dive  into  the  minds 
ot  men,  to  fathom  theit  intentions 
Wholly  from  their  acts ;  and  when  we 
are  presenting  to  your  notice  a  charge 
#hich  results  from  the  intention  of  the 
parties,  we  can  only  get  at  a  cle^r 
exposition  of  that  intention,  and  a  clear 
statement  of  what  has  passed  in  conceit 
between  them,  by  producing  one  who  has 
been  equally  guilty  as  themselves.  And, 
if  the  witness  to  whom  1  allude  be  be- 
lieved, as  I  have  no  reason  to  donbt  you 
will  place  credit  upon  his  testimony,  he 
then  will  disclose  in  this  case  a  fystem  of 
organization  with  an  object  so  formidable 
that,  if  those  who  were  the  objects  of  it 
had  been  aware  of  it,  when  they  were  paes- 

(a)  See  JReg.  v.  Constantine  and  othert, 
below,  p.  11 S7. 


iiig  their  time  qnietly  in  their  bcd^,  snr- 
rotinded  by  their  property,  it  would  have 
struck  t«  rror  into  the  minds  of  all  the  well- 
disposed  people  in  this  neighbourhood. 

[The  charge  will  also  be  supported  by 
evidence    from    pnre    and    unsuspected 

sou  I  COS.] 

The  indictment  charges  the  defendants 
in  general,  in  seVeral  counts,  with  a  con- 
spiracy to  create  disalfection  to  the 
Government,  to  excite  an  insurrection,  to 
procure  arms  to  assist  a  rising  in  Ireland, 
and  it  contains  several  counts  for  an  un- 
lawful assembly,  the  latter  charges  being 
in  substance  identical  with  the  former, 
thoiigh  stripped  of  the  technicalities  of 
proof,  because  my  lord  will  tell  you  that 
all  persons  who  in  lar^e  bodies  address 
inflamm>itory  and  seditious  language  to 
persons  so  assembled,  themselves  create  the 
illegality  of  the  assembly.  The  charge  in 
substance  is  that  they  have  been  guilty  of 
a  general  conspiraciy  to  create  insurrec- 
tion and  disaffection,  to  assist  the  Irish, 
being  in  an  unlawful  assembly. 

You  are  qilite  aitare  that,  for  the  pur- 
pose of  making  it  a  conspiracy,  it  is  not 
necessary  to  prove  that  persons  had  by 
previous  concert  and  agreement  and 
aiTangement  settled  the  act  which  is 
charged  against  them,  or  had  entered  into 
a  conspiracy  or  agreement  to  do  that 
which  18  now  complained  of.  Therefore, 
if  you  find  them  acting  together  in  a 
common  purpose,  addressing  speeches  to 
their  audience  which  can  have  but  one 
object,  if  yon  find  meetings  held  as  they 
were  iu  this  case  by  an  adjournment  from 
day  to  day,  and  the  whole  or  most  of  the 
defendants  attending  from  timei  to  time, 
and  the  speeches  directed  to  one  common 
object  i  you  will  be  of  opinion  that  they 
are  combining  together  for  a  common 
purpose.  All,  therefore,  that  I  shall  have 
to  do  will  be,  having  given  genera] 
evidence  of  combining  and  explained  their 
object,  to  read  the  speeches  aelivered  by 
and  in  the  presence  of  these  different 
defendants  from  day  to  day  during  the 
period  when  Manchester,  Liverpool,  and 
the  neighbourhood  were  in  a  state  of 
frightful  alarm  and  consternation.  They 
may  well  have  been  alarmed,  if  it  be  cor- 
rect, as  will  be  deposed  to  you,  that  one 
of  the  main  objects  of  this  organization 
was  to  hire  vacant  cellars  in  various  parts 
of  Manchester,  to  fill  those  cellars  with 
gunpowder  connected  with  trains,  and 
desperate  persons  were  selected  as  the 
instruments  of  these  designing  men  to 
curry  that  object  into  execution,  and  thus 
paralyze  the  UoTemment,  and,  as  they 
thought,  obtain  their  object  by  force. 

Now,  that  that  was  the  general  nature  of 
the  combination,  if  the  witnesses  are  be- 
lieved, no  one  can  doubt.    Meetings  bad 
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been  going  on  for  a  conviderable  jieriod, 
but  they  Mcame  frequent  in  the  month  of 
April  in  the  present  year.  At  that  time 
yon  know  the  country  natuitklly  was  in  a 
state  of  great  excitement.  Shortly  before 
the  French  Bevolation  had  broken  out;  a 
number  of  pesrons,  wild  with  their  theory 
of  socialism,  had  supposed  that  by  the 
division  of  proper^  the  lower  olasses 
would  be  benefited,  forgetting  that,  at  the 
Ter^  instant  after  the  property  had  been 
divided,  the  same  thrift  would  produce  an 
inequality  in  wealth  by  making  some  rich, 
and  the  same  heedless  extravagance  and 
intemperance  reduce  others  to  beggary. 
But  such  was  the  general  notion,  and  in 
April  the  meetings  to  which  I  have 
alluded  began.  TLe^  had  not  opened  long 
before  the  authorities  became  alarmed, 
and  directed  persons  to  be  sent  to 
watch,  and  I  shall  call  before  you  in- 
telligent men  who  attended  those  meet- 
ings for  the  purpose  of  taking  reports 
and  reporting  the  transactionn  to  Go- 
vernment. And  I  am  here  relieved  from 
a  difficulty  which  might  occur  u(>on  a 
charge  of  sedition,  for  on  a  charge  of  this 
description,  it  is  not  necessary  to  prove 
the  precise  words  used  buD  only  the 
general  outline  and  tenor. 

The  earliest  meeting  to  which  I  shall 
allude  took  place  upon  the  drd  of  April. 
There  were  present  the  defendants  Nixon 
and  Chadwich.  Nixon  spoke  and  moved 
the  first  resolution.  He  said  he  saw  no 
resource  but  to  fight  for  their  liberty  and 
put  down  these  tyrannical  governrirs,  for 
the  time  was  come  when  they  must  stop 
speaking,  but  must  work,  and  musf.  be  pre- 
pared to  put  down  the  Laughing  Govern- 
ment. That  alludes,  I  believe,  to  what 
was  incorrectly  represented  as  being  a 
sneer  thrown  ujwn  their  paity  by  the 
noble  lord  at  the  head  of  the  Government 
who  had  said  that  the  lower  classes  did 
not  ask  for  reform. 

The  following  day,  April  4th,  they  held 
another  meeting.  Maukin  expressed  him- 
self highly  honoured  in  moving  the  resolu- 
tion, which  was  for  the  return  of  Frost. 
WiUiafM,  and  Jones^ "  which  ought  never 
to  have  been  abnished,  had  they  had  snch 
a  Government  as  their  present  Convention 
was;  but  the  time  was  close  at  hand 
that  they  would  have  no  need  to 
petition,  for  this  da^  week  would  give 
them  the  Charter;  if  not,  they  muMt 
fight  for  it.  He  hoped  they  would 
make  them  grin  for  their  safety  and  flee 
to  France,  along  with  he  knowed  who." 
Cropper,  who  made  violent  speeches  on 
several  oc^asion^,  followed,  and  said  '*  tbe\ 
must  be  prepared  for  the  great  strngi^le, 
and  tofigbt  manfully  for  their  libertv— he 
had  no  doabt  but  what  they  would  be 
wani.cd  before  this  day  ^eek— that  they 


must  hold  their  meetings  and  collect 
all  the  ph>sical  force  they  could.  If  the 
soldiers  were  to  come,  he  had  no  doubt 
that  the  people  would  fight  like  men,  not 
as  boys;  for  Eutsell  and  his  colleagues 
would  only  use  them  worse  if  they  did  not 
reign  the  victors.  It  was  high  time  to 
upset  them  and  their  tyrants  at  home,  who 
were  receiving  their  500Z.  a  year  for  walk- 
ing about  with  their  hands  in  their  pockets. 
Would  they  fight  P  were  they  prepared 
with  ammunition  P  (Cries  of ''Yes.")  Did 
they  mean  to  fight  P  "  (* '  Yes,  we  are  ready 
now,"  responded  the  crowd.) 

£There  were  meetings  on  April  5th  and 
6th,  ot  the  latter  of  which  5.000  jpeople 
were  present.  Bankin  presided  at  the 
first  and  Grocoti  at  the  second,  and  letters 
were  read  from  Donovan  and  Lecn-h,  ^ho 
represented  Manchester  at  the  National 
Convention  in  London.  They  wrote  **  they 
would  have  a  glorious  procession  on  the 
l"fh,(a)  and  hoped  to  have  the  pleasure 
of  brinuring  back  with  them  the  reople*8 
uhnrter;  and,  if  not,  they  called  upon 
the  people  to  stand  firm,  and  the  Con- 
vention wished  to  know  whether  the 
people  would  agree,  if  the  Chai-ter  was 
not  got,  to  choose  three  or  four  thousand 
delegates  and  to  present  it  to  the  Queen 
before  they  offered  to  take  it.'* 

On  the  7th  there  Was  another  meeting 
of  600,  at  which  B^jmhtn  was  present. 
0*Hea  read  a  letter  from  Donovan,  in 
which  the  Convention  wanted  three  or 
foar  hundred  delegates  to  prepare  a 
memorial  to  the  Queen  to  grant  ihe 
i  barter,  and  if  she  Would  not  grant  it, 
not  to  strike,  but  to  wait  the  decision  of 
the  Convention.  (Cries  of  **  No,  we  will 
have  it  on  Tuesday,  or  r.ever !  ") 

Oiher  meetini^s  followed,  at  one  of 
which,  on  April  8th,  Trainor  said  the  time 
was  come  lor  them  to  put  down  the 
G-overnment,  and  tks  for  the  Prime  Minis- 
ter, he  waM  an  infamoas  and  bloodthirsty 
Villain,  and  he  wished  to  know  from  the 
poopJe  whether  they  were  prepared  to 
do  It,  for  he  was  armed  and  he  did  not 
care  who  knew  it.  He  should  like  to 
know  whether  there  were  any  there 
who  had  guns ;  they  must  hold  up  their 
right  hands.  vHands  were  held  up.)  Now 
those  who  had  pikes.  (50  or  60  persons 
held  np  their  bauds.)  Would  they  use 
them  P  (Cries  of  "  Yes  "  and  **  Willingly.") 
He  heard  them  talking  about  their  sol- 
diers, but  it  would  take  all  the  soldiers 
they  had  to  quell  Ireland,  for  in  '98  it 
took  178,000  soldiers  for  that  purpose, 
and  then  England  must  be  np  ana  doing, 
for  they  had  sworn  to  assist  thorn.  He 
called  upon  them  t>  be  firm  and  deter- 
mined to  have  their  rights. 

(a)  See  Ann.  Reg.  1848,  125. 
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Upon  the  following?  day,  April  9th,  a 
meeting  was  held  in  Stevenson  Square; 
there  were  abont  500  pei  sons  present.  Let 
me  read  what  Murphy  says.  He  thought  it 
was  time  to  be  ap  and  doing,  time  to  strike 
the  fatal  blow,  for  the  last  bit  of  liberty 
was  about  to  be  taken  from  them,  and 
would  they  let  it  be  so  P  (Cries  of  ''  No,"  J 
for  it  was  high  time  that  the  present 
Government  was  out  of  office,  and  he  for 
one  should  be  happy  to  be  their  leader, 
and  draw  his  sword  to  upset  the  Queen 
and  all  her  subjects.  He  did  not  care  if 
the  magistrates  were  there,  he  would  tell 
thom  the  name,  for  he  would  take  the 
first  cut  at  Her  Majesty  if  she  was  before 
him.  Mwphy  did  not  wish  to  hold  the 
chairman  responisibie  for  his  aotH,  for  he 
would  speak  out  his  mind,  and  he  would 
not  rt'St  contt  nt  until  they  had  got  the 
Repeal  o£  the  Union  for  Ireland  and  the 
Charter  for  England.  He  did  not  care 
for  troitson  and  imprisonment,  for  ho  for 
one  shonld  bo  happy  to  strike  the  first 
blow  if  they  woald  follow  him.  He  would 
speak  his  mind  more  freely  if  allowed,  but 
tne  chairman  was  frightened.  Ghadwick 
thought  the  time  was  come  when  they 
ought  to  strike  for  their  liberty  and  be 
prepared  to  obtain  it ;  if  they  were  not,  he 
did  not  approve  of  molesting  the  Queen  as 
his  1'riend  Murphy  told  them,  but  it  was 
such  tyrants  as  Kennsdy  and  a  few  other 
cotton  employers  that  they  must  mark 
out.  Murphy,  the  Irishman,  seeking 
Kepeal,  was  anxious  to  have  the  first 
cut  at  the  Queen.  Ghadwick.  the  defen- 
dant, objected  to  that,  but  he  wanted  to 
mark  out  Kfmnedy  and  the  cotton  lords 
for  the  attack.  That  was  his  object.  He 
did  not  blame  the  Queen,  but  those 
tyrants,  the  cotton  merchanws  and  the 
landowners ;  but  he  hoped  they  would 
remain  peaceable  until  their  Convention 
were  come  to  a  decis<i()n.  and  then  lie 
hoped  that  every  man  W'»uld  do  his  duty 
to  obtain  their  rights.  If  that  be  true, 
nobody  can  doubt  as  to  Mr.  Ghadwick, 
what  his  notion  is.  J^o  one  can  doubt 
that  he  was  pre&ent  at  an  unlawful  assem- 
bly. His  object  was  to  aitick  the  land- 
owners, I  presume,  fallowing  the  doc- 
trines of  his  friends  in  Ireland,  who 
thought  they  would  reap  the  harvest 
others  bad  sown.  His  object  was.  to 
attack  the  cotton  lords  and  merchants. 
He  was  not  against  the  Queen ;  he  wi^hed 
to  bring  ruin  and  desolation  nearer  home. 
He  forgot  (when  he  was  driving  capital 
from  employment  in  the  neighbourhood), 
that  he  was  aggravating  the  distresH, 
which  was  the  principal  reason  by  which 
be  was  enabled  thus  to  play  upon  the 
passions  of  this  audience  and  those  imme- 
diately around  him. 
At  a  meeting  on  the  21st,  Good  Friday 


in  dmithfie^d  Market^  Bcheris  was  in  the 
chair.  Rankin^  M'JJonotigh,  and  many 
others  were  present.  Bankin,  said  they 
must  fall  or  die  in  the  struggle;  the 
base  Government  had  dared  them  to  come 
to  the  test,  and  he  hoped  no  man  in  that 
meeting  would  shrink  from  his  duty  and 
not  say,  '*  To  arms,  to  arms,  my  boys,  for 
wo  must  either  be  slaves  or  free.  He 
knew  it  would  be  the  latter,  if  they  would 
only  stand  firm,  for  they  bad  nothing  to 
fear,  if  they  only  had  a  bold  front,  and  he 
would  promise  them  he  would  be  in  the 
front  rank.  In  conclusion,  he  hoped  they 
would  all  be  prepared  before  then,  and 
assist*  yea,  even  if  they  died  in  the 
field. 

NuUaU  said  he  would  never  sign  a 
petition  to  the  House  of  Commons  again. 
If  he  did,  it  should  be  with  .a  long  steel 
pen,  that  would  imprint  a  red  mark,  and 
he  called  upon  them  as  Englishmen  and 
Irishmen  to  be  ready  for  the  glorious  wa**. 
It  wab  at  this  meeting  Mitchd  and  Smith 
O'Brien.  Were  elected  delegates  to  represent 
Mamrhester. 

Upon  the  26th  a  meeting  was  called  at 
Carpenters*  Hall.  There  were  present 
6,000  persons»  Lectnh,  amongst  others, 
and  Doheny  from  Ireland*  who  was  on 
a  special  mission  to  England  to  incite 
the  people.  The  so-calTed  "  Gagging 
Bill  (a)  had  now  passed,  and  for  a  time 
they  were  more  cautious ;  but  on  May  18th 
a  large  meeting  was  held  at  Stevenson's 
Square,  Gropper  in  the  chair,  at  which 
resolutions  congratulating  Meaghr  and 
Siniih  O'Brien  on  the  result  of  their  trials 
were  passed. (6) 

HoylSi  of  Sal  ford,  says  they  must  arm 
themselves  against  the  base  and  bloody 
Whigs,  and  West  ^ays,  he  did  not  care  for 
Sir  Gtorge  Orey'e  Gagging  Bill  and  the 
other,  that  he  was  determined  to  speak 
treason  in  spite  of  the  base,  bloody,  and 
damnable  Government.  He  then  called 
upon  the  meeting  as  Irishmen  and  En- 
glishmen to  unite  themselves  in  a  body 
and  be  ready  at  a  minute's  notice.  He 
advised  them  to  gee  arms,  and  he  would  go 
farther  than  that,  he  would  tell  them  what 
sort  of  arms,  that  was  guns  and  pistols,  bo 
that  they  c  uld  shoot  anyone  that  came  in 
their  way,  either  friend  or  foe ;  then  they 
would  be  able  to  upset  the  aristocrat^. 
He  then  alluded  at  great  length  to  the 
i'onviction  of  Mitfihel,(e)  and  called  upon 
them  to  use  the  same  language,  for  he  did 
then,  and  would  do  it  again— that  was,  tliut 
they  must  reap  the  harvest  of  Ireland  in 
the  different  lanes,  fields,  and  streets,  and 
not  desist  until  they  had  got  the  Repeal, 

(a)  11  «t  13  Vict.  c.  12. 
(6)  See  6  St.  Tr.  N.S.  671. 
(c)  lb.,  699. 
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but  fight  for  it  with  pitcli forks,  until  the 
blood  ran  down  thd  different  places.  He 
then  called  upon  them  to  follow  MitcheVs 
example. 

There  was  another  meeting  npoti  the 
2lBt  at  the  People's  Institute.  Grocoit  in 
the  chair;  WesU  Donovan,  and  Dr.  Reynolds 
were  present  and  spoke. 

On  May  26th  there  was  a  meeting. 
Trainor  was  in  the  chair.  Trainor  called 
upon  them  to  procure  themselves  arms  and 
use  them,  for  the  time  had  arrived  when 
thej  ought  to  be  prepared  for  the  worst,  and 
to  stand  by  the  Irish  to  a  man*  until  death 
had  put  a  stop  to  them  ;  for  they  mij^ht  be 
sure  they  would  not  get  the  Charter  and 
Eepeal  until  they  obtained  it  by  physical 
force.  Archdeacon  said  the  sooner  they 
were  prepared  with  arms  the  better ;  for 
he  was  snre  they  would  not  obtain  the 
Bepeal  without  phynical  force,  and  he 
hoped  and  trusted  they  would  be  ready 
for  war,  as  soon  as  Ireland  had  striick  the 
blow,  and  that  would  be  before  many 
hours,  if  not  at  the  present  moment. 
He  thon  went  on  to  say  thAt,  if  they  wore 
united,  the  base  and  bloody  Government 
would  not  si  and  in  their  places  one  hour, 
and  the  Queen  would  tramp  also  along 
with  Lord  John  BusselL  Chadwick  likewise 
spoke  ;  ho  told  them  to  procure  arms  ;  he 
hoped  for  God's  sake  they  would  fight  like 
men  when  the  time  arrived,  and  it  would 
arjrive  not  only  inKngland,  but  in  Ireland, 
if  they  imprisoned  Mitohel ;  and  therefore 
he  hoped  they  would  procure  arms  to  de- 
fend themselves,  and  to  obtain  their  rights 
from  the  base  aristocrats*  In  conclusion  he 
begged  them  to  be  ready  at  a  minute's 
notice,  -whenever  the  word  "To  arms" 
was  given,  and  fight  like  men,  and  die 
by  the  edge  of  the  sWord  sooner  than 
yield  to  the  base  and  brutal  Whigs.  liixon 
and  other  people  followed. 

These  meetings,  you  see,  go  on  from  day 
today;  the  same  people  are  present,  incit- 
ing and  stiiTing  up  by  their  violence  the 
ptissioiisof  the  people  who  knew  no  better. 
Hundreds,  and  uprin  some  occasions  thou- 
sands, are  present  at  the  difl'erent  meetings, 
not  Fcrup4ng  at  what  they  say,  making  as- 
sertions without  the  slightest  foundation, 
misleading  the  people,  as su ring  them,  as 
has  always  been  the  object  of  these  fieople, 
that  the  soldiery  are  ill-dispoped  towards 
the  Government,  that  the  soldiery  cannot 
be  relied  on,  that  they  are  the  friends  of  the 
people,  and  doing  everything  they  can  to 
encuuT-age  the  spirit  they  are  endeavour- 
ing thus  to  set  up. 

Upon  the  27ih  a  meeting  was  held  in 
Stevenson  Square,  at  which  about  1,500 
persons  were  present.  Roberts  was  in  the 
chair.  Donovan,  Cropper,  Bankin,  and 
others  were  present.  Archdeacon  said : 
'*  Let  the  base  and  brutal  Government 


send  Hiltchel  across  the  sea ;  he  hoped  and 
trusted  for  God  s  sake  that  they  would 
arm  and  try  their  strength  for  onre ;  for 
he,  for  one,  was  determined  to  test  them 
and  see  whether  they  would  fulfil  the  vow 
they  made  upon  Oldham  Edge,  and  if 
they  were,  England  and  Ireland  would 
soon  be  free.  He  hoped  on  Wednesday 
next  they  would  try  what  the  aristocrats* 
strength  was  in  this  town,  as  well  as  all 
England  and  Ireland.  They  would  have 
a  large  monster  meeting  on  that  day,  and 
thoy  should  then  see  whether  the  people 
of  Manchester  were  true  or  not ;  and  they 
must  come  prepared  with  arm^  for  the 
great  work  which  he  was  sure  they  would 
do,  to  release  Mitchel.  He  should  attend 
on  Monday  night  in  the  Sqnare  to  tell 
them  the  news  of  Ireland,  but  perhaps 
they  woald  knoW  it  before  then.  He  whs 
glad  to  tell  them  he  had  just  received  a 
note  from  the  Stalybridge  Chartists  that 
they  were  ready,  at  a  minute's  notice,  to 
fight  or  die  in  the  struggle.  And  Brad- 
ford also  was  an  examp  e  to  the  men  of 
Manchester."  You  will  remember  what 
hap|)ened  at  Bradford.  There  was  a  con- 
flict, blood  flowed,  the  people  rose  and 
resisted  the  authorities,  and  this  man 
Archdeacon,  in  the  presence  of  several  of 
the  defendants,  holds  out  Bradford,  and 
the  men  of  Bradford,  as  an  example  to  be 
followed  by  the  men  of  Manchester,  and 
says  upon  the  Slst  of  Mny  they  would 
have  a  monster  meeting  In  conclusion 
he  hoped  thoy  would  attend  on  Tuesday 
in  tens  of  thousands,  and  then  he  would 
defy  the  base  and  bloody  Government  to 
oppose  them  ;  if  they  would  attend  and 
fight  to  a  single  man  victory  was  theirs. 
Donovan  atid  Cropper  also  spoke. 

On  the  4rh  of  June  there  was  a  meeting. 
At  which  Grocott  was  in  the  chair.  Wh'*fe, 
one  of  the  defendants,  came  as  a  delegate 
from  Bradford.  Leach,  Burton,  and  other 
persons  were  present.  Nobody  can  doubt 
that  though  White  was  not  present  on  all 
these  occasions,  if  it  be  true,  as  he  says, 
that  he  came  as  a  delegate  from  a  distant 
part 

Defendant  White :  I  did  not. 

Aitoifiey' General:  If  there  was  a  gene- 
ral  organization,  as  I  contend  there  was, 
throughout  the  country,  and  a  common 
conspiracy  to  obtain  the  object  stated  in 
this  indictment,  then  he  and  the  others 
are  alike  guilty.  What  does  he  say  P  He 
called  upon  them  to  follow  the  example 
of  the  Chartists  of  Bradford  in  forming 
their  difiVsrent  clubs  and  sections,  and 
the  plan  of  organieation.  They  had  in 
each  part  of  the  town  their  different  places 
of  meeting,  and  soon  twenty  cr  thirty 
members  of  the  Chartist  body  were  formed 
in  clubs  and  a  captain  over  them,  and  this 
captain  drilled  or  instructed  them  in  the 
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use  of  a  ])ike  in  a  room  in  the  same 
nei^hboarhood.  And  if  they  were  wanted 
to  come  out  for  anything,  they  sent  tfom 
the  headqaarters  a  depuration  to  the  ditt e^ 
rent  captains,  and  the  captains  would 
then  call  the  different, sections  together. 
He  then  stated  that  this  was  what  ne  had 
come  to  Manchester  to  address  them  upon, 
to  insist  upon  them  doing  the  same  things. 
He  said,  he  adviKcd  them  to  procure  arms, 
and  then  to  try  ihe  newer  of  the  aristo- 
crats and  the  damnable  villains  that  ruled 
this  town.  He  then  stated  that  he  had 
got  both  a  pike  and  a  gun  ;  and  he  hoped 
and  trusted  that  every  man  there  would 
get  the  same  and  form  themselves  into  a 
National  Gruard ;  and  then  it  would  be  the 
time  to  upset  the  base  and  tillainous 
rascals  that  called  themselves  the  ruling 
power;  that  he  hoped  ere  long  to  see 
them  crushed  like  dogs  under  their  feet, 
and  before  many  days  had  passed,  too. 
He  then  commented,  at  con>iderable 
length,  upon  the  proceedings  of  Monday 
last  in  Bradford,  and  how  they  had  got 
the  town  in  their  own  hands  if  other 
towns  had  been  as  well  prepared  to  act  as 
they  had  been.  He  then,  in  conclusion, 
begged  them  to  procure  arms  for  them- 
selves, so  that  they  would  crush  the  hell- 
born  brats  to  the  earth  and  put  others  in 
their  places. 

There  was  a  meeting  again  on  the  6th. 
Upon  the  11th  of  June  there  was  another 
meeting  at  Blackstone  Edge,  at  which 
Oropper,  Donovan^  White,  who  was  a 
delegate  from  Bradford,  and  Webber,  who 
came  from  Haliiax,  Were  present.  At 
that  meeting  the  people  took  the  advice 
of  those  who  had  advised  them  to  arm, 
and  came  armed.  They  fired  shots  and 
chased  a  policeman,  who  escaped  with  his 
lifot  and  they  marched  in  procession  in 
military  array.  Tne  thing  was  ripe  ;  they 
had  been  advising  the  people  to  arm ; 
they  held  a  meeting  wh?ch  showed  their 
doctrines  were  successful. 

On  July  3rd  there  was  another  meet- 
ing at  Carpenters'  Hall,  at  which  Chad- 
toick  was  present,  and  spcke.  On  the  5th 
there  was  one  in  Warren  Street.  On  the 
10th  there  was  another  meeting,  and  I 
believe  that  is  the  last.  There  was  one, 
I  think,  on  the  i8th  of  August.  In  the 
meantime  the  object  of  these  parties  had 
manif'eBily  been  to  arm  and  organize  the 
people,  and  if  the  testimony  of  the  wit- 
ness w  hom  I  shall  call  before  you  be  well 
founded,  to  set  tire  to  the  magazines  and 
warehouses  of  Liverpool,  and  destroy  an 
iucalrnlable  amount  of  property  and  life. 

They  were  as  good  as  their  word.  It 
.was  settled  that  upon  the  31st  of  May  a 
monster  meeting  should  take  place.  The 
authorities  countermanded  it ;  they  issued 
proclamations  with  the  authority  of  Go- 


vern men  t  throughout  the  whole  district. 
W  ere  the  people  well  affected  P  Were  they 
well  disposed  ?  Did  they  obey  the  timely 
warning  of  thobo  who  could  have  no 
motive  but  to  promote  their  interest? 
They  set  them  at  defiance.  They  held 
the  meeting,  headed  by  two  of  these  do^ 
fendants  themselves.  Armed  with  pike."*, 
they  marched  in  military  array  through 
Manchester  out  of  the  town,  and  insisted 
upon  going  on  until  they  were  met  by 
a  corresponding  assembly  coming  from 
Mcssley.  This  meeting  did  produce  the 
greatest  alarm.  Could  that  be  tolerated  P 
Was  it  not  the  bounden  duty  of  the  autho- 
rities to  take  proceedings  p 

An  indictment  was  preferred  at  the  last 
assizes  against  these  parties  without  pre- 
yious  inquiry,  without  depositions,  for 
there  were  none;  but  an  inquiry  was 
instituted  Upon  the  spur  of  the  moment, 
and  these  men  are  now  here  to  stand  their 
trial  complaining  that  they  have  no  de- 
positions, and  that  they  are  not  aware  of 
the  nature  of  the  charge. 

Defendant  White  t  Hear,  hear. 

Attorney- General :  And  when  I  am  stat- 
ing the  fact  of  the  alarm  which  was 
created,  a  person  coming  as  a  delegate 
from  other  places,  coming  with  no  objecc 
whatever,  not  hitnself  suffering  as  many 
were,  with  no  reason  upon  earth  to  play 
upon  the  passions  of  his  deluded  victims, 
has  the  insolence  to  shout  **  hear,  hear." 

Ai.D£R80N.  B.t  If  he  does  so  again  I 
shall  commit  him  at  once. 

Defendant  White :  1  wish  to  apologize  to 
your  lo>  dship  for  it. 

Alderson,  B.  :  I  pass  it  over. 

Defendant  White  i  It  was  merely  in  re- 
ference to  an  indictment  being  found 
against  us  without  depositions. 

Attorney- General:  Do  not  let  there  be 
any  mistake,  gentlemen.  I  am  glad  the 
defendant  has  apologized.  Do  not  let 
him  fancy,  however,  that  there  is  any 
giiivance  in  this  indictment  being  pro- 
ferred  for  a  misdemeanor  without  depot  i-. 
tions.  It  is  the  constant  and  uniform 
practice,  and  there  is  no  nasun  in  this 
case  why  there  should  be  a  departure 
from  the  ordinary  course;  hut  if  there 
were  a  ground  for  it,  it  would  be  found  in 
the  terror  being  great  and  the  danger 
immediate.  Proceedings  were  required 
to  be  taken  instantly  upon  the  first  occa- 
sion to  stop  the  further  progress  of  the 
meeting.  It  was  at  the  instant  that  the 
authorities  could  act  they  preferred  the 
indictment  which  is  now  the  subject  of 
this  discussion,  and  the  parties  who  at* 
tended  upon  the  Bench  were  prepared  for 
what  naturally  followed  the  finding  of  an 
indictment  of  this  description. 

If  you  shall  be  of  opinion,  in  the  result, 
that  the  evidence  I  offer  to  you  from  one 
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who  is  no  donbt  an  accomplice  is  correct, 
there  will  be  no  doubfc  but  there  was  a 
dant^erons  conspiracy,  and  that  all  these 
parties  were  actively  engaged  in  that 
which  was  most  dangerous.  But  even 
without  his  eridence,  if  you  think  thAt 
all  those  persons  have  attended  those 
meetings  with  one  common  pnrpfose,  at- 
tending by  adjournment  from  time  to 
time,  and  that  they  were  endeavouring  to 
incite  the  people  of  this  country  and  of 
Ireland  to  rebellion— if  that  be  their  gene- 
ral object,  they  are  acting  in  a  common 
purpose,  and  you  will  be  of  opinion  that 
they  were  agreeing  together,  that  they 
were  conspirators  for  the  purpose  charged, 
and  you  will,  btyond  doubt,  be  of  opinion 
that  the  meetings  at  which  they  were 
present  were  clearly  unlawful  assemblies, 
and  upon  that  charge  they  will  also  be 
convicted. 

Evidence  for  the  Croww. 
Bichdrd  Pe^WicA;— Examined  by  Welsby, 
Chief  Superintendent  of  Police  at  Man- 
chester. During  the  months  of  March  and 
A.pril  last  several  public  meetings  were 
held  of  Chartists  in  Manchester,  attended 
by  many  persons. 

Were  tno  meetings  of  a  nature  Cal- 
culated to  create  alarm  P — Considerable 
at  that  time,  in  consequence  of  which  the 
military  were  stationed  in  temporary  bar- 
racks in  different  parts  of  the  town.  At 
the  meeting  held  in  Stevenson  Square 
upon  Sunday  9th  of  April  I  was  present, 
by  the  direction  of  tne  Mnyor  and  the 
authorities  of  the  town.  Many  thousands 
of  persons  were  there.  There  were  two 
hustings*  I  saw  Michael  M^Bonough, 
Edward  Clark  Cropper,  and  Thomajb 
Rankin,  I  heard  all  those  paities  speak 
to  the  meeting.  Their  speeches  were  all 
violent.  I  heard  Edward  Clark  Cropper 
advise  the  people  to  arm.  The  Mayor  of 
Salford  was  at  that  meeting  on  horseback. 
The  Mayor  and  magistrates  of  MHUchester 
were  at  the  Town  Hall  at  the  time,  and 
continued  there  so  long  as  the  meeting 
was  held.  I  saw  a  considerable  number 
of  persons  follow  the  Mayor  of  Salford; 
they  called  out  he  was  a  Government 
spy.  Other  meetings  were  hold  almost 
every  day  down  to  the  i31st  of  May.  Bills 
were  ported  about  the  town  announcing  a 
puhlic  meeting  for  that  day  in  Stevenson 
Square.  A  proclamation  was  issued  by 
the  authorities  prohibiting  that  meeting 
being  held.  A  very  large  number  of 
special  con6tables  were  sworn  in.  Upon 
the  morning  ot  that  day  a  deputation  of 
ptrsons  came  to  the  Mayor.  Cropper  and 
Donovan  came  to  my  oflSce  at  the  Town 
Hall.  I  introduced  them  to  the  Mayor. 
They  wished  to  have  peruiission  to  come 
into  the  town  to  hald  their  meetings,  so 


they  told  me.  It  was  refused  on  the  part 
of  the  authoiities.  In  consequence  of  in- 
formation received,  I  went  the  («ame  day  to 
Newton  Heath  toll  bar,  a  quarter  of  a  mile 
from  the  borotigh,  Roing  towafds  Oldham. 
I  observed  a  large  number  of  persons  going 
towards  Oldham.  I  saw  one  man  with  a 
sword  in  his  hand  which  he  brandished 
over  his  head.  nnders(>anding  the  pro- 
cession wf«)  close  to  me,  I  came  back  to 
the  toll  bur,  where  the  police  were  sta- 
tioned. Superintendent  Leary  was  there 
with  about  80  or  90  men.  I  ordered  the 
toll  bar  to  be  closed,  and  I  formed  the 
men  across  the  road  upon  the  Oldham  side 
of  it.  About  ten  minutes  to  twelve  Crttpper 
and  Doiwvan  came  to  the  toll  bar  to  me 
from  Manchester.  Donovan  said  the  pro- 
ceHsieu  must  pass  to  Manchester.  I  said 
that  the  Mayor  and  mag'str-ates  had  pro- 
hit  lit ed  that  meeting  being  held,  and, 
whatever  the  result  was,  they  should  not 
pass.  He  said,  "  You  had  better  recon- 
sider what  you  are  saying,  or  bloodshed 
may  be  the  result."  At  that  time  the 
procession  came  in  sight  from  Oldham. 
They  appeared  to  me  to  be  formed  ten 
deep,  ana  carried  a  large  black  banner  in 
front  of  them.  When  they  arrived  within 
a  few  hundrf^d  yards  of  the  toll  bar, 
Doiwvan  and  Cropper  left  me,  saying  they 
would  see  if  they  could  stop  it ;  and  about 
the  time  it  would  take  them  to  arrive  at 
the  procession  it  was  halted.  Preset rtly 
after  that  another  body  of  men  arrived 
upon  the  other  side  of  the  toll  bar,  from 
600  to  1,000  men,  from  Manchester.  I 
sav/  a  large  number  of  pikes  held  up,  and 
there  whs  a  gun  with  a  bayonet  at  the  end 
of  It.  We  refused  to  allow  those  thai  had 
arm$<  to  go  through.  We  permitted  those 
that  had  no  arms  to  go  tbropgh,  and  in 
passing  through  we  apprehended  several 
that  had  arms.  For  a  considerable  dis- 
tance, both  up  and  down  the  street,  the 
people  shut  their  shutters  and  locked  their 
doors,  and  left  their  houses.  The  shops 
also  in  the  neighbourhood  were  closed. 
The  Stipendiary  Magistrate  cameout  along 
with  his  staff.  Th«,  Mayor  and  several  of 
the  justices  also  came  out,  and,  that  same 
night,  thousands  of  persons  congregated  at 
New  Cross,  and  paving  stones  were  taken 
from  the  street  and  thrown  at  us,  and 
they  tried  to  make  barricades  there.  New 
Cross  is  at  the  top  of  Oldham  Street.  I 
was  struck  twice  upon  the  ankle  and  very 
severely  hurt. 

I  recollect  a  meeting  on  the  2'ith  of 
July  near  the  workhouse.  Two  or  three 
thousand  people  were  there.  I  saw  Mr. 
Leach  there.  There  was  no  previous  in- 
timation ffiven.  There  was  a  square 
formed  in.  the  centre  of  the  people,  and 
I  observed  three  men  march  one  after 
the  other  for  a  distance  of  about  twenty  or 
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thirty  yards.  I  saw  three  people  walk  in 
miliiary  array.  They  walked  up  to  whore 
the  people  were,  and  then  the  people 
threw  their  caps  in  the  air  and  cried  ont 
hurrah. 

Did  you  hear  any  cry  ahout  any  divi- 
sion ? — I  saw  three  men  in  this  way  march 
down,  and  I  heard  them  call  out,  "  Salford 
divisicn,  fall  in." 

What  followed  P— The  parties  imme- 
diately put  themselves  in  military  form, 
and  formed  themselves  ahout  four  deep, 
and  the  people  marched  off  ihe  ground. 

The  whole  of  the  meeting? — I  saw  the 
Saltbrd  division  march  off,  and  went  to 
communicate  with  the  aathoiities.  When 
I  recurned  in  twenty  minutes  all  was  clear. 

I  know  a  place  called  Wbittaker*s  Tem- 
perance Hotel,  at  which  meetings  of  the 
Confederates  have  been  held.  Upon  the 
15th  of  August  1  went  there  with  the  Chief 
Consiahle  and  a  large  body  of  police.  I 
took  White  there.  He  gave  the  name  of 
George  Jiohert$,  and  said  he  came  trom 
Bi-adford.  I  found  these  papers  in  his 
pocket.     (Fro&uc  ing  some  jpapera. ) 

Cross-examined  by  Atkinson, 

You  know,  X  think,  something  of  Gro- 
eottf-^Yea, 

Is  he  a  man  of  general  good  character 
for  peaceable  conduct? — I  never  heard 
anything  particular  against  him. 

Have  you  ever  heard  anything  against 
him  P — 1  know  some  time  ago  there  was  a 
blowing  up  in  Sheffield,  and  he  was  with 
them  when  the  parties  were  apprehended. 

Has  there  been  any  charge  against  him 
for  that  particular  maiter?—rl  believe  not. 

Has  not  he  been  opposed  to  violence  at 
these  meetings? — I  believe  he  exerted 
himself  about  the  13th  of  August  to  pre- 
vent any  rioting  taking  place. 

I  believe  that  the  working  population 
of  Manchester  have  a  taste  for  political 
inquiries,  they  are  famous  for  it  P — I  think 
the  Chartibts  are. 

I  believe  those  who  belonged  to  the 
Anti-Corn  Law  League  were  very  numer- 
ous?— I  am  not  aware  that  they  h(i]d  any 
outdoor  meetings ;  their  meetings  are  in- 
doors, and  i  never  see  them. 

Cross-examined  by  Defendant  Donovan. 

How  often  were  the  deputation  at  the 
Town  Hall  before  you  said  the  Mayor 
would  not  let  us  have  the  meeting  (on 
May  31  st)  ?— 1  never  saw  you  at  any  time 
except  the  one  I  speak  of. 

Do  you  think  it  would  be  about  seven  ? 
—I  do  not  think  it  would  be  so  early  as 
that. 

Do  you  recollect  that  we  had  come  out 
and  sat  in  your  office  again,  and  then  that 
we  were  sent  for  by  the  magistrates  ? — I 
have  stated  that. 


Do  you  recollect  that  at  half-past^  ten 
we  came  to  your  office  again  ? — No. 

You  are  aware  that  the  magistrates  told 
us  to  come  a  second  time  ? — No. 

Are  you  aware  of  what  the  magistrates 
instructed  nje  with  regard  to  that  meet- 
ing?— No,  you  told  me  afterwards  that 
they  would  not  allow  you  to  hold  the 
meeting. 

Are  you  aware  that  T  told  you  that  we 
should  stop  the  meeting  P — No. 

Are  you  ()uite  sure  tuat  me  and  Cropper 
were  together  afterwards  at  the  toll  bar  P 
— Yes,  that  wus  my  impression,  you  came 
to  me  togeth<  r. 

You  say  I  asked  you  to  allow  those 
people  to  pass  through,  or  else  the  cou- 
seuuence  might  be  bloodshed?— Yes. 

You  speak  of  a  meeting  on;f  ApriL,9th. 
Did  the  Mayor  and  authorities  of  Man- 
chester give  leave  to  hold  that  meeting  P 
— I  was  told  that  it  was  hO. 

Cross-examined  by  Defendant  Cropper, 

Upon  the  19th  of  April  I  was  imme- 
diately oppo>ite  where  you  were  address- 
ing the  people. 

Can  you  tell  me  in  what  part  of  my 
speech  I  advised  people  to  arm  P— No,  but 
1  recollect  your  doing  so. 

Did  you  hear  what  the  purpose  of  my 
advising  the  people  to  arm  was?— No,  I 
was  only  listening  to  a  short  portion  of 
your  stqry. 

John  'Coohson — Examined  by  Knowlee, 

One  of  the  Manchester  police.  Spok^ 
to  a  meeting  on  April  3ra  at  Stevenson 
Square.  JSixon  came  forward  to  move  the 
tirst  resolution,  which  was  to  thank  the 
Mayor  and  E,  MoAide,  Esq.,  for  the  kind 
and  cordial  manner  in  which  the  deputation 
was  received  by  them.  He  wished  to  tell 
the  meeting  what  the  Mayor*s  answers 
were,  that  they  would  relieve  them,  if  they 
would  go  and  pick  oakum  or  break  stoned ; 
but  that  they  were  too  independent,  and 
be  saw  no  rt  source  but  to  fight  for  their 
liberty  and  put  down  the  tyrannical  Go- 
vernment, A)r  the  time  was  coming ;  they 
must  not  Slop  speaking,  but  must  work, 
aud  were  they  prepared  —if  not,  they  must 
be  before  they  slept-^to  put  down  the 
Laughing  Grovernment?  and  if  they  throwed 
out  the  Petition,  they  must  be  ready  to 
kick  them  out  and  to  make  them  tramp 
like  Ttouxs  FhUippe, 

There  was  another  meeting  on  April 
4th  in  Stevenson  Square.  Thomas 
Uam.hifih  moved  a  resomtion  for  the 
return  of  frosty  WiUiamat  and  Jones, 
who  ought  never  to  have  been  ban- 
ished, hai  they  had  such  a  Government 
as  their  present  Con\  ention  was,  close  at 
hand;  that  they  would  have  no  need  to 
petition,  for  this  day  week  would  giv^ 


Digitized  by 


Google 


731]- 


The  Qtieen  agaimat  Rankin  and  others,  1848, 


[732 


them  the  Cbarter ;  if  not,  they  must  fight 
for  it  man  rally.  They  mast  not  give  a 
prick  and  flee,  but  must  stand  to  a  man 
for  liberty.  They  were  determined  to  have 
it  and  upset  the  hard-hearted  tyrants ; 
he  hoped  they  would  make  them  grin  for 
their  safety  and  flee  to  France,  along  with 
he  know'd  who.  Cropper  said  that  he 
wished  the  meeting  to  be  prepared  for  the 
great  scraggle  and  to  flght  manfully  for 
their  liberty  ;  he  bad  no  doubt  but  what 
they  would  be  wanted  before  this  day 
week  ;  and  those  people  mast  be  prepared 
that  were  not,  for  they  must  hold  their 
meetings  and  collect  all  the  phytsical 
force  they  could ;  for  that  S()uare  had  a 
pleasing  aspect  now;  if  soldiers  were  to 
come,  he  had  no  doubt  they  (the  people) 
Would  fight  like  men,  not  as  boys;  for 
J^ussell  and  his  colleagues  would  only  use 
them  worse  if  they  did  not  rei^fn  the 
victors ;  for  it  was  high  time  to  upset  them 
and  their  tyrants  at  home,  as  were  receiv- 
ing their  500^  a  year  for  walking  about 
with  their  hands  in  their  pockets.  Were 
they  prepared  with  ammunition  P  (Cries 
of  *•  Ye.s/')  And  did  they  mean  to  fighi.  ? 
(Cries  of  **  Yes — ready  now.*')  In  conclu- 
sion, he  hoped  they  would  go  away 
peaceably  until  their  Coiiventiou  had  sat, 
and  see  the  result  of  it. 

Ou  April  5th,  at  a  meeting  at  the 
People's  Institute,  Rankin  said  their 
friend  Mr.  Orocoit  was  gone  to  seek  some 
news,  and  until  his  return  he  would 
address  them.  He  would  advise  them  to 
prepare  for  the  worst,  and  to  stand  firm, 
for  the  Convention  were  determined  not 
to  leave  the  House  of  Commons  without 
the  Charter  or  the  Republic ;  and  they 
would  have  to  defend  them  against  any 
attacks.  He  had  heard  to-day  that  two 
carts  had  been  engaged  the  whole  of  the 
day  in  carting  bullets  for  the  military,  but 
they  would  not  want  them.  The  people 
must  serve  them  the  Fame  as  Cassia,  take 
5,000  of  them  prisoners  in  the  night.  But 
fkt  all  events  they  must  be  prepared  f^r 
death  or  liberty.  They  must  neyer  mind 
being  slain,  for  he  would  be  ^eir  leader, 
and  he  should  mark  every  man  that  did 
not  stand  to  his  post  for  another  day.  In 
conclusion,  he  should  call  upon  Mr. 
GrocoU. 

Groeott  said  he  had  very  little  news  to 
tell  them ;  he  had  just  received  a  letter 
from  London  from  Mr.  LeaeK  and  they 
had  had  a  meeting  of  all  the  trades  in  the 
town,  and  they  had  come  to  the  unanimous 
decision  to  support  the  People's  Charter, 
and  the  special  constables  would  go  with 
them  also.  He  then  told  them  not  to  be 
afraid  of  having  pikes  and  guns  in  their 
possession.  O'Hea  said  he  would  prepare 
a  resolution,  as  to  whether  a  meeting 
should  be  held  at  the  time  the  Petition 


was  presented,  and  ^o  continue  that  meet- 
ing until  the  decision  was  known,  whether 
the  Charter  was  granted,  and  to  know 
whether  they  mu-tt  have  a  Republic  or 
not.  He  hoped  that  every  man  in  that 
place  would  come  prepared  for  war. 

The  Witness  also  spoke  to  another 
meeting  of  500  persons  at  the  People's 
Institute  on  April  6th.  Groeott  said  he 
should  open  the  meeting  by  rcadiuff 
letters  from  Leich  and  Donovan  which 
were  of  little  importance,  only  they  should 
have  a  glorious  procession,  and  hoped  to 
have  the  pleasure  of  bringing  with  them 
the  People's  Charter.  If  not,  they  called 
upon  the  people  to  stand  firm,  and  the 
Convention  wished  to  know  whether  they 
would  agree,  if  the  Charter  was  not  got, 
to  have  three  or  four  thousand  delegates 
chosen,  and  to  present  themselves  before 
the  Queen.  John  O'Hea  said  be  should 
advise  them  to  be  prepared  for  the  worst, 
and  be  determinea  to  do  their  duty  like 
men,  and  those  thac  were  prepared  he 
hoped  they  would  die  like  men,  not  as 
slaves ;  for  they  had  better  die  by  sword 
than  by  fan  due.  He  had  great  pleasure 
in  celling  them  that  there  were  five 
di£Eerent  meetings  in  town  of  the  specials, 
who  thought  with  the  people  and  would 
act  with  them. 

There  was  a  meeting  upon  the  8th  in 
Stevenson  Square,  where  there  were 
about  500  persons. 

John  Nixon  said :  '*  Men  of  Manchester, 
will  you  thus  have  the  last  bit  of  liberty 
taken  from  you  and  trampled  under  foot 
by  those  tyrannical  governors  the  magis- 
trates P  (Cries  of  *•  No,  we  will  fight  for  it.") 
Then  they  must  come  prepared,  come 
armed,  for  he  did  not  care  for  the  re- 
porters being  there.  He  would  tell  the 
Queen  and  all  her  subjects  that  he,  Nixon, 
was  a  rebel  and  a  traitor  to  both.  They 
might  take  that  to  the  magistrates  if  they 
chose,  and  tell  Lord  John  Bwsell  that  he 
was  nothing  but  a  robber  and  thiofs  son. 

On  the  9th  of  April  at  Houghton  Green 
there  were  about  10,000  persons.  Webb 
said  be  came  forward  to  move  a  resolu- 
tion to  support  their  Convention.  '*  The 
day  was  nigh  at  hand  when  high  and  low, 
rich  and  poor,  would  be  glad  to  say  they 
were  Chartists  or  Republicans,  and  their 
Laughing  G-overnment  would  have  to  laugii 
at  the  other  side  of  their  mouths,  or,  like 
Louis  Philippe,  have  to  tramp  to  save  their 
heads.  Were  they  prepared?  (Cries  of 
'*  Yes.")  Then  he  hoped  they  would  fight 
like  soldiers  and  not  as  cowards,  for  they 
were  determined  to  have  their  lilierty 
(either  by  physical  force  if  moral  foroe 
would  not  do)  or  die  in  the  field,  for  it  was 
better  to  die  by  the  sword  than  by  famine." 
Nixon  was  there.  GrocoU  was  in  the  chair. 
Mr.   Trainor  said:    "As  for  the  Priiiio 
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Minister  that  was  called,  he  was  an  infa- 
mous and  bloodthirsty  villain,  and  ho 
wished  to  know  iVom  the  people  whether 
they  were  prepared  to  do  it,  for  ho  was 
armed,  and  he  did  not  care  who  knew  it. 
He  should  like  to  know  whether  there  was 
any  there  who  had  guns,  they  must  hold  up 
their  right  hands."  (Abont  twelve  hands 
were  held  up.)  Now,  those  that  had  pikes. 
(There  were  about  50  or  60  held  up.)  And 
would  they  use  themP  (**Yea,  and  wil- 
lingly.") He  heard  them  talking  about 
their  soldiers,  but  it  would  take  all  the 
soldiers  they  had  to  qnell  Ireland,  for  in 
'9S  it  took  178,000;  and  then  England 
must  be  up  ai^d  doing,  for  they  had  sworn 
to  assist  them,  and  he  called  upon  thezQ,  in 
eoaclnsion,  to  be  firm  and  determined  to 
have  their  rights,  and  the  spies  might  tell 
the  authorities  that,  for  he  knew  there 
were  some." 

I  attended  a  meeting  in  the  evening  of 
April  10th  at  Stevenson  Square ;  about 
ftOO  people  were  there.  After  Ball  had 
spoken,  Mr.  Murphy  said,  "he  was  qnite 
tired  of  their  present  agitation,  for  he 
thought  it  was  time  jbo  be  up  and  doing, 
and  he  thought  it  was  time  to  strike  'the 
fatal  blow,  for  the  last  bit  of  liberty  was 
about  to  be  taken  from  them,  and  would 
they  let  it  be  so?  (Oies  of '*  No  ")  for  it  was 
high  time  that  the  present  G-overnment 
was  out  of  office ;  and  he  for  one  shonld  be 
happy  to  be  their  leader  and  draw  his 
Bword  to  upset  the  Queen  and  all  her  sub- 
jects. He  did  not  care  if  the  magistrates 
were  there,  he  would  tell  them  the  same, 
for  he  would  take  the  first  cue  of  her  Ma- 
jesty if  she  was  before  him.  He  did  not 
wish  to  hold  the  chairman  responsible  for 
his  acts,  for  he  would  speak  out  his  miiid, 
and  he  would  not  rest  content  until  they 
had  got  the  Repefil  of  the  Union  for  Ire- 
land and  the  Charter  for  England.  Qe 
did  not  caro  for  treason  or  imprisonment, 
for  he  for  one  should  be  happy  to  strike 
the  first  blow,  if  tj^y  would  follow  him. 
He  would  speak  his  mind  more  freely  if 
allowed,  but  the  chairman  was  present." 

Chadwick  then  addressed  the  meetirg. 
"  Ho  thonght  the  time  was  come  when  they 
onght  to  strike  for  their  liberty,  and  be 
prepared  to  obtain  it.  If  they  were  not, 
he  did  not  approve  of  molesting  the  Queen, 
as  his  friend  Murpky  had  told  them,  but 
it  was  such  tyrants  as  Kennedy  i^nd  a  few 
other  cotton  employers  as  they  must  mark 
out,  for  he  did  not  blame  the  Qneen,  but 
those  tyrants,  the  cotton  merchants  and 
the  Inndowners.  But  he  hoped  that  they 
would  remain  peaceable  until  their  Con- 
vention were  come  to  a  decision,  and  then 
he  hoped  that  every  man  would  do  his  duty 
to  obtain  their  rights.  In  conclusion,  be 
Tisbed  them  a  good  night,  and  he  hoped 
they  would  attend  on  Wednesday  night. 


and  he  should  be  glad  to  give  them  every 
information  how   their  Convention  were   ' 
coming  on  if  they  would  attend." 

On  the  15th  of  April  there  was  a  meeting 
at  Stevenson  Squrire.  Chadwick  was  in 
the  chair.  He  said  he  was  very  glad  to  see 
so  good  a  muster  together,  as  the  weather 
was  so  unfavonrable,  but  he  must  tell 
them  they  would  have  to  endure  more 
hardships  than  a  few  drops  of  rain,  for  if 
they  weie  frightened  at  that,  what  wonld 
they  be  when  the  cannon*s  mouth  was 
placed  before  them  ;  for  he  could  tell  them 
that  thcv  never  would  be  free  men  until 
they  had  a  sword  hung  by  their  side,  and 
he  advised  all  men  that  hi^d  not  one  to  sell 
all  he  had  to  possess  himself  uf  one. 

Three  or  four  hundred  persons  were  pre-i 
sent  at  the  meeting  on  Sunday.  April  the 
16th ;  itconsistedchiefly  olboysfrom  twelve 
to  eighteen  years  of  age.  Chadwick  was  in 
the  chair.  He  said,  **  it  was  time  to  be  doi 
ing,  not  to  be  talking,  and  he  hoped  that 
every  man  of  tbem^ere  ready  to  take  their 
rights  as  freemen  from  the  bloody  and 
base  Government,  for,  if  they  did  not  sooa 
stir,  the  Irish  would  be  before  them  ;  it 
was  of  no  use  talking  about  the  blue  coats 
or  red  cciats,  for  he  believed  that  they 
were  the  best  friends  they  had«  and  they 
had  no  need  of  being  frightened  of  them, 
for  they  only  wanted  them  to  start,  and 
they  would  soon  help  them  when  they 
ought  to  strike  ;  and  those  that  were  not 
prepred  ought  to  get  pikes,  guns,  or 
Bwords  to  help  themselves  to  liberty.  He 
did  not  care  what  he  said  now,  for  he 
knew  he  was  a  marked  individual,  and  as 
soon  as  Sir  George  Grey*s  Gagging  Bill 
camo  in  fo^ce,  he  should  be  taken  ;  but  he! 
hoped  the  people  wot^ld  not  let  them  pass 
it,  for  they  ought  to  upset  them  before 
that,  and  put  such  men  as  the  Conventioi^ 
were  in  office,  for  he  considered  our  pre- 
sent Government  as  nothing  but  rogues, 
ba«tards,  and  pickpockets,  and  the  sooner 
they  were  out  of  office  the  better,  and  he 
hoped  those  who  were  n^t  armed  would 
get  arms." 

On  the  19th  of  April  the  meeting  was  at 
the  People^s  Institute.  Qrocotb  was  in  the 
chair.  Bankin  said, "  he  i^ttended  a  meet- 
ing of  shopkeepers  last  night  in  .iersey 
S'creet,  at  which  they  (the  shopkeepers) 
had  come  to  the  conclusion  to  support  the 
people's  Charter,  and  nothing  less.  He 
called  npon  the  people  to  go  forward,  and 
they  had  everv  prospect  of  obtaining  the 
Charter,  for  he  conld  assure  them  that 
Chartism  never  showed  snch  a  front  be- 
fore ;  as  for  success,  they  were  sure  of  it 
if  they  would  only  stand  firm,  for  the 
Government  were  frightened  of  the  army 
in  Ireland ;  and  as  for  the  police,  they  were 
sure  to  go  with  the  people,  if  they  (the 
people)  would  only  strike,  for  he  knew 
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from  marj  that  they  were  only  policemen 
on  account  of  having  no  other  employ- 
ment, that  they  had  nothing  to  fear,  for 
he,  for  one,  eavr  nothing  but  ^ncce88  before 
th era,  and  why  shonld  they  stop?  'On- 
ward, and  we  conquer/  ought  to  be  the 
word  of  every  true  Englishman,  and  let 
him  that  did  not  int-end  to  tight  for  his 
freedom  shut  himself  up  and  die  a  slave." 
Chckdwick  stated  that  it  was  high  time  to 
be  up  and  doing,  for  it  was  no  use  of 
holding  meetings  and  talking,  for  the  time 
was  at  hand  when  they  all  ought  to  put 
their  shoulders  to  the  wheel.  He  won  Id 
never  rest  until  they  had  got  their  rights, 
and  if  they  were  in  the  same  mind  as  him, 
they  would  have  the  Charter  in  three 
days;  for  they  might  have  it  in  three 
hours  if  they  would  only  unite  them»(el  ves. 
Why  not  strike  the  blow  and  npset  the 
tyrantH  to-night  P  (on  which  the  enairman 
called  him  to  order).  He  then  stated  that 
he  did  not  wish  to  do  away  with  the 
Queen,  but  that  she  mi^ht  live  the  same 
as  any  other  being,  and  do  without  so 
many  lords  in  waitint?,  &c. 

On  April  2lBt,  Good  Friday,  there  was 
a  meeting  in  Smithfield  Maiket.  Ranlin 
seconded  the  resolution.  He  said  "  he 
hoped  that  every  man  who  was  not  a 
Chartist  and  determined  to  have  liberty 
would  not  hold  up  his  hand.  Ue  called 
upon  them,  in  the  name  of  God.  to  sup- 
port the  Convention,  and,  whatever  was 
the  result  come  to  in  London,  they  \AOuld 
st^and  by  ;  bui  they  knew  what  that  meant 
(meaning  they  must  fight  or  die  in  the 
struggle) ;  the  bnse  Government  had  dared 
them  to  come  to  the  test,  and  he  hoped 
that  no  man  in  that  meeting  would  shrink 
from  his  daty,  and  not  say,  '  To  arms,  to 
arms,  my  boyn,  for  we  must  either  be 
slaves  or  free.'  and  he  knew  it  would  be 
the  latter  if  they  were  only  resolved  to 
stand  firm ;  for  they  had  nothing  to  fear 
if  they  only  had  a  bold  front.  In  conclu-  j 
sion,  he  hoped  they  would  all  be  prepared 
before  then  and  assitst,  yea,  even  if  they 
died  in  the  field,  for  to  go  back  now  won  Id 
be  madnesH,  when  he  knew  they  would 
conquer,"  Nuttall  moved  that  Smith 
O'Bn'en,  M.P.,  phould  be  a  delegate  to  the 
Natiimal  Assembly.  He  said  that  he,  for 
one.  would  never  sis^n  another  petition  to 
that  House  ;  if  he  did,  it  shoo  la  be  with  a 
long  steel  pen  that  would  imprint  a  red 
mark ;  and  he  called  upon  them  as  Eng- 
lishmen and  Irishmen  to  be  ready  for  the 
glorious  war  that  they  must  have  befoie 
they  attained  the  Charter;  he,  for  one. 
Would  pledge  himself  to  fight  or  die  for 
liberty,  and  he  could  answer  tor  the  others 
in  the  cart.  The  defendant  If  Dono?;^^^  was 
there.  He  moved  that  the  other  dele* 
gates  should  be  Leach  and  Donovan,  of  | 
the  present  Convention.    He  called  upon  ' 


I  them  to  be  ready  to  fight  the  great  battle 
if  required,  and  he  hoped  and  trusted  they 
would  do  their  duty.  Cropper  moved  a 
memorial  to  Her  Majesty,  praying  for  the 
dissolution  of  the  base  and  tyrannical  Go- 
vernment, and  he  stated,  if  it  Avas  not 
giantetl.  he  hoped  they  would  be  prepared 
to  take  it,  and  that  every  man  would  be 
ready,  pen  in  hand,  to  defend  themselves 
from  that  whiggish  and  abominable  Go- 
vernment. It  was  high  time  to  awake 
from  sleeping  and  be  doing,  for  he  was 
quite -tirea  of  fipeaking  there,  and  if  they 
did  not  come  out  and  do  something  next 
week,  he,  for  one.  would  never  own 
Chartism  again.  Three  or  four  hundred 
people  were  there. 

Upon  the  22nd  of  April  there  was  an- 
other meeting.  Chadwich  was  in  the 
chair.  He  said,  "  it  would  be  the  la.st  meet- 
ing they  should  have,  for  the  time  w:is 
come  for  them  to  be  up  and  doing;  he 
was  quite  tired  of  speaking,  and  he  wanted 
to  be  doing ;  but  they  most  not  wait  for 
their  leaders  to  strike  the  blow,  for  thry 
must  be  as  good  patriots,  and  meet  in 
their  houses  and  tallk  to  fach  other  upon 
the  strength  of  their  force;  and,  as  soon 
as  they  had  cou^ulted  each  other  would  be 
the  time  tor  them  to  use  physical  force ; 
and  he  hoped  that  every  man  of  them 
would  be  ready  by  Monday.  He  then 
stated  that  all  they  (the  people)  had  to  do 
was  to  send  the  soldiers  word  they  were 
ready,  and  they  would  soon  have  a  war. 
He  then  urged  them  to  fight  like  men  and 
not  be  slaves  any  longer.  Nixon  said  he 
WAS  tired  of  talking  and  he  wanted  to  be 
dning,  for  he  was  prepared  for  any  emer« 
gency. 

On  the  26th  of  April  there  was  a  meet- 
ing. Mr.  Doheny  was  introduced,  and 
apologised  for  the  non-attendance  of  Mr. 
Mitchel,  He  then  commented  upon  the 
Government's  base  conduct  towards  Ire- 
land, and  he  knew  that  ere  long  they 
would  have  Repeal  in  Ireland.  The  de- 
fendant James  Leach  was  present.  He 
gHve  an  account  of  his  travels  in  Ireland 
and  stated  the  people  of  that  country  were 
true  to  the  English,  and  be  hof)ed  they 
would  be  the  same.  (Cries  of  **  Yes,"  and 
'*  Heady.";  He  then  commented  upon  the 
great  distress  that  was  now  prevailing  there. 

There  was  a  meeting  on  Sunday  the 
30th  at  the  People's  Institute,  Mr.  Grocott 
in  the  chair.  Leach  and  Cropper  spoke. 
Crojtper  addressed  them  at  considerable 
length  upon  the  results  that  would  arise 
from  the  Charter,  and  called  upon  them 
to  support  the  National  Assembly  in  what- 
ever i-osolution  thoy  would  come  to.  He 
then  stilted  that  it  wa^  no  use  of  him  ad- 
vising them  to  arm,  for  the  Gagging  Bill 
was  now  in  force,  and  it  mide  them 
cautious  what  they  said ;  hut  he  hoped  they 
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would  be  prepared,  if  anything  should 
occur,  to  hare  resort  to  physical  force. 
He  then  called  upon  them  to  abstain  from 
frequenting  the  public-houses,  and  get  to 
some  news  club,  where  they  could  get 
some  information  and  enlighten  their 
minds. 

There  was  another  meeting  on  Wednes- 
day, May  3rd,  Mr.  Orocott  in  the  chair. 
He  commented  at  considerable  length  up- 
on the  meeting  of  Monday  last  at  the  Com 
Exchange,  and  stated  that  he  hoped  and 
trusted  that  they — the  Chartisfc  body — 
would  not  flinch  one  step  back  from  the 
six  points,  and  if  Mr.  Brooke  and  his  party 
wanted  only  two,  let  them  agitate  for  it, 
but  if  they  only  held  meetings  by  ticket 
and  private,  he  would  propose  thiftt  they 
— ^the  Chartist  body — would  not  interfere 
with  them ;  but  if  they  came  out  to  call 
public  meetings  he  hoped  and  trusted  that 
the  Chartists  would  oppose  them  in  eyery 
movement,  and  have  only  the  six  points. 
He  called  upon  them  to  abide  entirely  by 
the  decision  of  their  National  Assembly, 
and  he  was  sure  that,  if  they  did  so,  they 
would  be  able  to  obtain  the  Charter. 

On  Thursday,  the  18th  of  May,  there  was 
a  meeting  at  Stevenson  Square.  Cropper 
was  in  the  chair.  Archdectcon  moved  a 
resolution  of  sympathy  with  John  Mitcheh 
West,  of  Macclesfield,  then  came  forward, 
and  said  he  had  two  points  to  dwell  upon 
— first,  that  he  did  not  care  a  flint  for  Sir 
George  Orey's  Gagging  Bill,  and  the  other 
that  he  was  determined  to  speak  treason 
in  spite  of  the  base,  bloody,  and  damnable 
GoTemment.  He  then  called  upon  the 
meeting  as  L*i8hmen  and  Englishmen  to 
unite  themselves  in  a  body  and  be  ready 
at  a  minute*s  notice.  He  advised  them  to 
get  arms,  and  said,  '*  he  would  go  further 
than  that,  he  would  tell  them  what  sort  of 
arms,  that  was  guns  and  pistols,  so  that 
they  could  shoot  any  one  that  came  in  their 
way,  either  friend  or  foe ;  then  they  would 
be  able  to  upset  the  aristocrats."  He  then 
alluded  at  great  length  to  the  commit- 
ment of  Mitehel,  and  went  through  the 
diflerent  charges  in  the  indictment,  and 
he  called  upon  them  to  use  the  same  lan- 
guage which  he  did  then,  that  was,  "  that 
they  must  reap  the  harvest  of  Ireland 
in  the  difl*erent  lanes,  fields,  and  streets, 
and  not  detsist  until  they  had  got  the 
Repeal,  but  fight  for  it  with  their  pitch- 
forks, until  the  olood  ran  dovrn  the  difirerent 
S laces."  He  called  upon  them  to  follow 
{iteheVe  example,  and  they  would  soon 
see  whore  Lord  John  Btiseell  would  be. 
'  *  He  would  be  doing  penance  in  some  mad- 
house, if  he  did  not  lose  the  last  drop  of 
blood,  as  he  stated  in  the  House  of 
Commons." 

On  Sunday,  the  21st  of  May,  there  was 
another  meeting  at  the  People's  Institute, 
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Mr.  Oroeott  in  the  chair.  West  spoke 
about  the  aristocrats  and  the  Chartist 
organization.  He  called  upon  them  to 
unite  in  one  mass,  if  they  were  to  gain  the 
Charter  by  physical  force.  Had  they 
been  so  on  the  10th  of  April,  they  would 
not  have  shrunk  back  from  their  post. 
As  long  as  they  were  so  disunited  they 
would  never  have  it.  He  called  upon 
them  to  look  at  the  Repealers  of  Dublin 
of  Monday  last,  and,  if  they  were  to  have 
such  a  procession  in  London  and  Man* 
Chester,  the  base  and  bloody  Government 
would  grant  them  the  Charter  before  a 
week.  Then  Donovan  said,  if  they  pro- 
secuted Mitchell  he  had  no  doubt  but  hun* 
dreds  of  lives  would  be  lost  ere  this  time 
next  week,  and  they  ought  to  be  prepared 
for  the  worst. 

Dr.  Eeynolde  came  forward  and  called 
upon  them  "to  be  prepared  for  the 
worst,  with  a  pike  over  their  mantel- 
piece and  a  gun  at  their  bed-head;  for 
the  time 'must  come,  and  would  come 
ere  many  months  had  elapsed,  folr  the 
tyrants  to  be  hurled  from  their  seats, 
and,  if  ever  it  did  come,  if  they  oould 
get  no  other  leader,  he  would  be  at 
their  head ;  for  they  all  knew  he  was  a 
physical  force  man  ;  but  they  must  unite 
themselves  a  little  more  before  that  time 
arrived ;  but  that  he  had  no  doubt  that  that 
time  had  arrived  in  Ireland,  and  would  be 
tried  before  another  week  had  passed. 
What  did  the  12,000  persons  mean  in 
Dublin  last  Monday  but  war  if  their  old 
friends  had  been  found  guilty  F  "  In  con- 
clusion, he  called  upon  ihem  to  enrol 
j  themselves  upon  the  Chartist  Association, 
I  and  then  they  should  know  each  other. 
On  May  26iih  there  was  a  meeting  in 
Stevenson  Square.  Chadwick  begged 
them  to  be  ready  at  a  moment's  notice 
when  the  word  **  to  arms  "  was  given,  and 
^  tight  like  men,  and  die  bv  the  edge  of  the 
sword,  sooner  than  yield  to  the  base  and 
I  brutal  Whigs.  Niwon  spoke  about  the 
I  promises  they  had  made,  time  after  time, 
and  to  no  etfect  $  but  he  hoped  that  this 
'  time,  when  the  news  did  come  for  them 
to  arm,  they  would  be  ready  and  willing. 
On  the  27th  there  was  another  meeting  in 
Steyenson  Square.  Archdeacon  denounced 
the  conviction  of  John  Mitchel,  and  invited 
the  people  to  come  armed  to  a  large  mon- 
ster meeting  on  the  Wednesday  following. 
He  said  he  was  glad  to  tell  them  he  had 
just  received  a  note  from  the  Staly bridge 
Chartists  that  they  were  ready  at  a 
minute*s  notice  to  fight  or  die  in  the 
struggle,  and  Bradford  also  was  an  exam- 
ple to  the  men  of  Manchester.  In  conclu- 
sion, hehoped  they  would  attend  in  their 
ten  thousands  on  Wednesday  (31st),  and 
then  he  would  defy  the  base  and  bloody 
Government  to  oppose  th«m.  If  they  would 
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attend  and  fio^it  to  a  single  man  victory 
was  theirs.  Vanid  Donovan  oame  for- 
ward and  commented  at  length  upon  the 
packed  jury  and  the  trial  of  MUckel,  And 
he  hoped  they  would  be  prepared  to  act  at 
a  minute's  notice.  He  tnen  alluded  to  the 
review  that  had  taken  place  in  Manchester 
that  day  (a  review  on  the  race  ground),  a 
move  of  aristocrats  to  frighten  the  people, 
and  if  the  Chartists  and  Bepealers  were  as 
well  organised  as  the  police  and  military, 
they  wonld  fear  nothing.  He  hoped  they 
would  be  ready  for  the  good  work  that  was 
to  take  place  ere  Mitehel  was  banished. 
Cropper  and  Rankin  also  spoke.  Cropper 
called  upon  them  to  enrol  themselves  in 
the  Cbartist  Association  or  Repeal  Clubs. 
Bankin  said  he  was  quite  tired  of  agita- 
tion, and  if  they  were  prepared  and  armed, 
he  would  be  happy  to  be  their  leader,  and 
sooner  than  relinquish  their  rights,  die  by 
the  edge  of  the  sword,  sooner  than  Mitehel 
should  be  sent  across  the  sea. 

On  the  28th  of  May  there  was  another 
meeting.  G^roco^  was  m  the  chair.  Bankin 
advisecfthem  to  get  arms  to  fight  for  liberty 
and  the  release  of  Mitehel,  He  then  made 
them  all  stand  np  and  swear  by  their  God 
that  they  would  fight  to  a  single  man  until 
they  had  gained  MUeheVs  release.  He 
then  stated  he  would  be  their  leader  as 
soon  as  they  were  ready.  (Cries  of,  '*  We 
swear  it,"  and  "  We  are  ready  if  you  will 
name  the  time.'*)  Then  be  firm  and  you 
shall  know  the  time. 

The  whole  assembly  stood  up  and  swore 
it  P — The  greater  part  of  them  did. 

Oroeoti  and  Dr.  Reynolds  also  spoke. 
The  latter  advised  them  to  get  their  arms 
in  readiness  for  to-morrow  or  Tuesday, 
and  to  have  a  monster  meeting  and  to 
fight  or  die  in  the  great  work  He  stated 
that  the  Chartists  of  England  ought  to 
meet  Lord  JohnBueeell  with  a  volley  of 
grape  shot  if  he  did  not  grant  them  the 
Charter  and  the  release  of  MUcheL  Mr. 
Oroeott  then  closed  the  meeting  with  stat- 
ing that  the  Council  had  agre^  to  form  a 
National  G-uard,  and  that  those  that  wished 
it  must  enrol  their  names.  The  meeting 
then  broke  up,  there  being  about  800  per- 
sons present. 

The  next  meeting  I  attended  was  June 
4th.  Mr.  Oroeott  was  in  the  chair.  White 
came  forward  and  called  upon  them  to 
follow  the  example  of  the  Chartists  of 
Bradford  in  forming  their  different  clubs 
and  sections  and  the  plan  of  organization. 
**  They  had  in  each  part  of  the  town,  their 
places  of  meeting.  Also  20  or  30  members 
of  the  Chartist  body  were  formed  in  clubs 
and  a  captain  over  them,  and  this  captain 
drilled  and  instructed  them  in  the  use  of  a 
pike  in  a  room  in  the  same  neighbourhood ; 
and  if  they  were  wanted  to  come  out  for 
anything,  they  sent  from  the  head-quarters 


a  deputation  to  the  difierent  captains,  and 
the  captains  would  then  call  the  different 
sections  together."  He  then  stated  that 
this  was  what  he  had  come  to  Manchester 
to  address  them  upon,  to  insist  upon  them 
to  form  the  same  things.  He  then  ad- 
vised them  to  procure  arms,  and  then  to 
try  the  power  of  the  aristooratB  and  the 
damnable  villains  that  ruled  the  town. 
He  then  slated  that  he  had  got  both  pike 
and  gan,  and  he  hoped  and  trusted  that 
every  man  there  would  get  the  same  and 
form  themselves  into  a  National  Guard, 
and  then  it  would  be  the  time  to  upset  the 
base  and  villainous  rasoals  that  called 
themselves  the  ruling  power;  that  he 
hoped  ere  long  to  see  them  crushed  like 
dogs  under  their  feet,  and  before  many 
days  had  passed,  too."  He  then  commented 
at  considerable  length  upon  the  proceed- 
ings of  Monday  last  in  Bradford,  and  how 
they  had  got  the  town  in  their  own  hands 
if  other  towns  had  been  as  well  prepared 
to  act  with  them.  He  then,  in  conclusion, 
would  beg  of  them  to  procure  arms  for 
themselves,  so  that  they  could  crush  the 
hell-bom  brats  to  the  earth  and  put  others 
in  their  places. 

Mr.  Leaeh  then  came  forward  to  ad- 
dress them  upon  the  conduct  of  the  Com- 
mittee in  regard  to  Wednesday's  proceed- 
ings (May  3lBt),  and  explained  theclifferent 
plans  about  going  to  stop  the  meeting;  also 
the  result  of  the  deputation  to  the  Mayor, 
and  he  commented  at  great  length  upon 
the  plan  that  the  Committee  had  taken 
to  stop  parties  from  coming  in  the  town. 
He  tnen  alluded  to  the  different  re- 
marks that  had  been  made  upon  the 
Committee.  In  conclusion,  he  would  ad- 
vise them  not  to  cast  any  reflections  upon 
the  Committee  until  they  had  heard  the 
different  individuals  explain  their  condact, 
which  would  be  in  the  course  of  this  week ; 
bnt  he  believed  it  was  all  a  concocted  plan 
of  the  authorities  and  their  detectives. 
The  meeting  broke  up  by  the  chairman 
telling  them  that  any  who  wished  to  enrol 
their  names  as  National  Guards  might  do 
BO  at  the  small  room  at  the  back  to-night, 
and  also  to-morrow  night  at  8  o'clock. 
There  were  about  20  or  ^  persons  stopped 
to  enrol  their  names ;  the  meeting  broke 
up  at  half-past  nine,  there  being  about  700 
persons  present. 

That  was  the  last  meeting  I  think  you 
took  a  note  of? — ^It  was. 

Tuesday,  December  19th. 
John  Coohson — Cross-examined  hjlamee, 

I  have  been  in  the  police  force  since 
January  last.  I  was  a  draper's  assistant 
before. 

Were  you  in  the  habit  of  taking  notes 
before  you  went  into  the  police  force? — I 
was  not. 
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What  was  the  greatest  number  of 
speeobes  yon  have  reported  from  memory 
in  any  one  day  P — Two. 

Two  speeches  P — I  beg  your  pardon.  I 
thought  yon  meant  meetings.  About 
four.  I  might  perhaps  have  said  a  word 
or  two  which  the  others  spoke. 

I  think  you  were  here  just  at  the  com- 
mencement of  the  Attorney  •  OmeraV$ 
speech  P — Yes. 

Will  YOU  be  good  enough  to  relate  what 
was  said  by  the  AUomey-thneraL? — I  was 
not  in  more  than  two  minutes. 

What  did  he  oommenoe  with  P  Oan  you 
recollect  anything  P — ^He  was  alluding  to 
some  of  the  speeches ;  what  they  had  said. 
I  did  not  take  particular  notice  of  it. 
There  was  a  great  bustle  about  the  door. 

I  presame  there  was  sometimes  a  great 
bustle  in  the  meetings  P — ^There  was. 

Cross-examined  by  Atkinson, 

Am  I  to  understand  you  that  you  only 
noted  in  your  memory  those  speeches 
which  you  thought  were  of  an  innamma- 
toin^  character  P— I  did. 

Those  were  the  speeches  which  you  par- 
ticularly noted  P  —Yes,  that  was  my  object 
in  attending  the  meetings. 

Then  all  the  intermediate  speakers,  if 
there  were  any,  between  the  first  speaker 
which  you  reported  and  the  second  you 
would  omit  P— Yes,  without  there  was 
anything  of  particular  consequence. 

Did  you  take  the  whole  of  a  speech  of 
which  a  part  was  inflammatory,  or  did 
you  take  the  inflammatory  part  alone  P— 
The  inflammatoTT  part  and  some  little  of 
the  other ;  but  there  was  a  great  deal  of 
nonsensical  talk  that  was  of  no  use. 

[The  Witness  was  cross-examined  at 
length  about  the  speeches  made  by  one 
BM  at  these  meetings.  On  April  16th 
BaU  said,  "the  next  petition  he  signed 
would  be  signed  with  a  steel  pen,  sixteen 
inches  lone,  and  if  signed  in  the  right 
place,  would  leave  a  mark  that  would  tell 
for  a  long  time.  When  the  signal  was 
given,  he  hoped  they  would  be  prepared  to 
attepd  to  it»  with  their  steel  pens  ready  to 
dip.'! 

Did  you  ever  correct  your  reports  by 
newspapers  P— Never. 

You  never  saw  a  newspaper  report  of  a 
meeting  which  you  had  reported  your- 
self  P— Many. 

Have  yon  read  those  reports  with  a  view 
to  correct  your  ownP — I  never  saw  my 
own  reports  afler  the  evening  I  delivered 
them  into  the  ofiBce  till  I  have  seen  them 
here. 
Cross-examined  by  the  Defendant  White. 
'  On  June  4th  you  swear  that  I  advised 
the  Manchester  people  to  arm  P — Yes. 

And  that  I  told  them  that  I  had  a  pike 
and  a  gun  P— Yes. 


Did  I  make  use  of  no  language  that 
was  calculated  to  qualify  that  P — ^No. 

Might  not  I  have  made  use  of  other 
langUM^e  to  qualify  that  which  you  have 
stated  P--No,  you  did  not. 

How  long  is  it  since  you  ^ve  over  re- 
porting speeches  P — I  question  whether 
there  is  another  f^port  afr«r  the  14th  of 
June. 

Ctet  a  pen  and  a  piece  of  paper  and  show 
us  a  sample. 

Aldebsov,  B.  :  He  will  not  do  any  such 
thing. 

Witness:  Perhaps  it  may  be  upon  a 
different  subject  iJtogether  to  what  those 
were.  Some  subjects  are  a  great  deal 
drier  than  others. 

Aldebsov,  B.  :  You  might  just  as  well 
ask  him  to  say  the  Belief  Those  are 
matters  of  observation  with  which  you  are 
to  address  the  jury. 

Defendant  Jrhite :  In  taking  these  notes 
of  yours,  they  look  more  like  a  consecu- 
tive speech.  They  do  not  look  like  ex- 
tracts. How  comes  it,  if  they  are  not 
entire  speeches,  that  you  do  not  give 
them  as  extracts  P — I  have  given  them  as 
you  gave  them. 

I  wisli  to  ask,  Mr.  Policeman,  whether 
all  these  meetings  which  yuu  attended 
were  strictly  peaceable  meetings  P — The 
great  mi^'ority  of  them. 

Do  you  recollect  my  advising  the  people 
of  Manchester  to  peace  P — No. 

Do  you  recollect  hearing  me  say  that  I 
entirely  repudiated  all  connection  with 
mobs  P — No. 

You  are  sure  of  that  P — ^Yes. 

Do  you  recollect  me  advising  the  people 
to  be  peaceable  P — ^No. 

Gross-examined  by  the  Defendant  Donovan. 

You  say  at  the  meeting  of  the  21st  of 
May  I  said  that  before  that  day  week 
there  would  be  several  hundred  lives  lost  P 
—You  did. 

Do  you  recollect  whether  Dr.  Reynolds 
said  that  he  would  upon  the  next  occasion 
when  a  delegate  was  about  to  be  elected 
offer  himself  as  a  representative  for  Man- 
chester to  sit  in  any  Convention  there 
might  be,  and  that  Donovan  and  Leach 
had  acted  as  moral  cowards  P — I  do  not. 
Not  that  I  am  aware  of.  He  might  have 
done. 

You  are  quite  sure  it  was  not  in  reply 
to  Dr.  Reynolds  that  I  used  the  words, 
' '  there  may  be  several  hundred  people  lose 
their  lives  before  that  day  week  "  P— Yes. 

Do  you  recollect  that  when  I  used  this 
expression  I  said  that  I  regretted  that 
such  language  as  that  which  was  used  by 
Dr.  Beynolds  would  be  the  cause  of  several 
hundred  people  losing  their  lives  before 
that  day  week  P — I  do  not  recollect  it 

Do  you  think  it  would  be  possible  that 
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this  language  conld  be  ased  in  reply 
to  Dr.  Beynolds  saying  we  were  moral 
cowards  P— I  do  not. 

Yon  say  at  the  same  meeting  I  advised 
the  people  to  organize? — I  believe  you  did. 

Crosa-examined  by  the  Defendani  Nixon. 

The  first  meeting  you  speak  of  me  is 
upon  the  drd  of  April.  Are  you  aware 
what  kind  of  meeting  that  was  P— A  meet- 
ing of  oakum-pickers  and  the  nnemployed. 

There  was  ^eat  excitement  in  the  town 
at  that  time,  was  not  there  P — There  was. 

Were  the  majority  of  the  meeting  com- 
posed of  men  or  boys  P — Perhaps  half  and 
half. 

Judging  from  the  appearance  of  the 
men,  you  would  take  them  to  be  unem- 
ployed people  in  distressed  circumstances  P 
— ^x es,  I  had  seen  them  about  a  long  time 
before  that. 

I  moved  the  resolution,  did  not  I P 

Aldehson,  B.  :  a  Yote  of  thanks  to  the 
Mayor. 

Jjefendant  Niaeon :  In  this  speech  you 
Htated  that  I  advised  the  people  to  get 
arms  that  night  before  they  slept  P — ^zou 
said  that  yon  saw  no  resource  but  to  fight 
for  their  liberty  and  put  down  these  tyran- 
nical ffovemors,  for  the  time  was  come 
that  they  must  stop  speaking,  but  must 
work,  and  were  they  prepared  P 

You  did  not  hear  me  deprecate  the 
mobs  that  had  been  going  aboat  the  town 
breaking  the  shop  windows  and  breaking 
into  places  P— I  did  not. 

Will  you  read  BoIVb  speech  at  that 
meeting  P  Haye  you  a  note  of  that  P — Yes. 
It  was  to  the  effect  that  *'they  would 

Sledge  themselves  to  act  as  one  body  and 
efend  their  rights,  and  then  they  could 
obtain  the  Charter  without  shedding  the 
least  drop  of  blood,  and  were  they  pre- 
pared to  support  the  Convention  P  and  if 
rejected  he  noped  and  trusted  they  would 
stand  by  their  arms  if  they  had  any ;  and 
if  not  they  must  get  them ;  for  they  must 
have  the  tyrannical  Government  removed, 
and  make  them  flee  along  with  Victoria 
and  her  BoyaKonsort  across  the  Atlantic 
Ocean ;  but  all  this  could  not  be  obtained 
without  they  would  stand  by  their  arms, 
and  he  wonld  put  it  to  the  meeting 
whether  they  would.  (Cries  of  "Yes,^* 
and  "  Down  with  the  tyrants.") 

Alder  SON,  B. :  That  only  makes  it  a 
more  illegal  meeting.  You  call  for  a 
speech  that  was  not  put  in  before. 

Defendant  Nixon:  I  am  verjr  thankful 
to  your  lordship  for  reminding  me  of 
that. 

The  next  meeting  you  speak  to  me  is 
upon  the  8th  of  April.  That  was  a  meet- 
ing of  the  unemployed,  too,  was  it  not  P — 
Yes. 

You  did  not  hear  me  advise  the  people 


to  keep  the  peace  and  abstain  from  all 
acts  of  violence  in  the  town  P — Quite  the 
reverse. 

Do  vou  not  think  at  the  time  we  were 
speaking  that  we  were  very  enthusiastic 
—take  me,  for  instance  P— Yes,  very. 

And  did  not  you  think  I  made  a  very 
foolish  speech  P— I  did,  very. 

The  next  meeting  you  speak  to  me  ia 
upon  the  22nd.  You  say  I  used  language 
to  this  effect— that  I  was  determined  to 
fight  P— Not  those  words  exactly. 

You  did  not  hear  me  deprecate  the  part 
the  people  were  taking,  that  the  meetmgs 
were  ridiculous  in  their  character,  and  I 
advised  them  to  dissolve  and  go  away  P — 
No. 

When  I  was  speaking  do  you  recollect 
any  cries  of  "  Throw  him  out  of  the  cart," 
or  "  Pull  him  down  "  P— No. 

You  do  not  recollect  William  Ohadwick 
getting  up  in  reply  to  me,  and  saying  the 
people  were  honest  and  sincere,  and  every- 
thing that  was  to  be  expected  of  them,  in 
reply  tp  what  I  had  oeen  condemning 
them  for  P— No,  I  do  not  recollect  any- 
thing of  the  sort,  because  it  was  not  at 
that  meeting. 

John  Gottingham — Examined  by  Monk. 

In  the  Manchester  police.  Spoke  to  a 
meeting  at  the  Hall  of  Science  on  Mav  8th, 
John  Murray  in  the  chair.  Archdeacon 
read  a  letter  from  John  Mitchel,  of  the 
United  Irishman,  which  he  said  he  re- 
ceived yesterday,  the  contents  of  which 
were  that  he  rejoiced  to  see  the  people 
uniting  themselves  together  once  more, 
and  that  the  Government  had  failed  in 
their  attempt  to  ruin  the  cause  of  the 
people,  and  acknowledging  the  flattering 
address  he  had  received  from  the  Demo- 
crats of  Manchester  and  Salford,  and 
hoping  that  ere  long  he  would  be  able  to 
appear  amongst  them.  He  was  going  to 
withdraw  himself  from  the  Confederation 
bodVy  in  order  that  his  writings  or  speeches 
could  not  be  saddled  on  the  back  of  that 
party,  but  should  use  every  exertion  to  pro- 
mote their  interest,  &c.  Michael M'Donough 
followed.  "It  has  been  said  by  some 
•  Wait  awhile,'  but  you  have  waited  too 
lon^ ;  the  people  of  Ireland  have  unfurled 
their  colours.  And  you  Englishmen  make 
a  bold  start  onward  in  one  common  cause. 
You  have  the  affections  of  the  military  in 

Sour  honourable  cause,  but  confide  very 
ttle  in  your  police."  The  speaker  then 
alluded  to  the  State  Trials  of  Mitcheil, 
Meagher,  and  O'Brien :  '*  Let  no  man  go  to 
prison.  Come  forward  as  bailsmen  ten 
hundred  thousand  of  you  at  their  backs 
together — and  that  is  the  way  to  do  busi* 
ness.  I  wonld  say,  let  what  will  come, 
let  not  your  leaders  go  to  prison.  Let 
the  people  and  leaders  keep  together^  nQ 
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impiisonment  must  take  place.  All  the 
Chartists  and  all  Bepealera  stand  together, 
and  then  the  Govemment  will  hare  to  ask 
yon  what  yon  want,  and,  if  all  yonr  leaders 
tamed  traitors  to-morrow,  the  people 
themselveB  are  sufficient  and  strong 
enongh  to  achieye  their  own  liberties." 

The  Witness  also  spoke  to  a  meeting  on 
June  11th  at  Blackstone  Edge,  where 
he  saw  Oeorge  White,  and  James  Leach. 
The  meeting  was  between  twelve  and 
one  o'clock.  Ta^g  in  the  chair.  Cropper 
said :  If  the  people  of  this  great  country 
were  perfectly  organized  their  demands 
woald  soon  be  answered,  for  there  is 
nothing  strikes  so  much  terror  in  the 
hearts  of  Govemment  as  a  proper 
organization  of  the  people.  He  then 
alluded  to  Lord  John  Mussell,  said  he 
was  an  evil  spirit  sent  to  destroy 
the  liberties  of  the  people,  but,  if  the 
people  unite  firmly,  they  mav  soon  destroy 
both  Lord  John  Bussell  and  Lis  colleagues. 
The  speaker  then  recommended  a  fund 
for  the  benefit  of  Mrs.  Mitehel  and  her 
children.  White  addressed  the  meeting. 
He  said:  The  men  of  Bradford  were 
already  organised,  and,  moreover,  pre- 
pared with  something  to  defend  them- 
selves. It  is  your  ri^bt  to  be  armed,  it  is 
also  time  to  be  stirring,  you  are  tired  of 
long  speeches.  Foreign  nations  are 
laughing  at  you ;  they  will  say  liberty 
is  on  your  lips,  but  cowardice  is  in  jonr 
hearts.  I  have  been  six  times  in  prison 
for  the  cause  of  freedom.  I  care  not  for 
the»iron  bars  of  the  prison.  I  am  deter- 
mined to  agitate  for  the  cause  of  freedom, 
and  we,  the  men  of  Bradford,  have  our 
telegraph  as  well  as  our  Gx)vemment. 
Whenever  we  want  information,  or  infor- 
mation to  go  from  one  quarter  to  another, 
we  place  our  men  at  luklf-mile  dbtances 
from  each  other  on  the  different  roads. 
Therefore  we  send  and  receive  our  retums 
with  speed  and  safely.  Let  not  any  man 
from  this  day  oiJl  himself  a  Chartist  who 
does  not  immediately  enrol  himself  on 
our  books.  Then  we  can  tell  what  num- 
ber of  men  we  can  depend  upon ;  and 
when  you  are  ready  to  receive  the  word 
'*  Onward,"  there  are  plenty  of  good  men 
ready  to  give  it  you.  The  men  of  Brad- 
ford will  have  a  meeting  to-morrow,  with 
dmms,  fifes,  and  colours.  Such  a  meet- 
ing has  never  before  been  in  the  West 
Biding  of  Yorkshire ;  and,  moreover,  they 
are  at  this  moment  prepared  for  any 
emergency,  and,  when  you  and  the  men 
of  all  other  quarters  are  equally  prepared, 
we  soon  will  effect  a  change  in  the 
Government  of  this  country.  We  soon 
will  send  Lord  John  Eussell  in  the  place 
of  John  Mitehei,  and  restore  MiieM  to  his 
native  land.  The  speaker  then  alluded 
to  a  police  superintendent,  who,  he  said. 


was  in  this  meeting.  He  describod  his 
dress,  and  immediately  all  parties  began 
to  look  for  him.  Some  said  he  ought  to 
be  shot.  (Much  confusion  in  the  meeting 
at  this  moment.)  The  chairman  called 
"Order."  White  continued  speaking  on 
organization,  its  utility  to  the  people,  and 
likewise  told  them  to  prepare  themselves 
with  arms.  Archdeacon  and  Donovan  fol- 
lowed. Archdeacon  referred  to  the  super- 
intendent who,  he  said,  was  iu  the  meet- 
ing with  a  frieze  coat  on,  and  that 
he  was  that  morning  pointed  out  by 
their  Chartist  spy  at  the  railway  station. 
This  created  great  coofusion  a  second, 
time,  and  some  said  "  Let  us  shoot  him." 
The  chairman  again  called  order.  Dono- 
van alluded  to  the  policeman  who,  he 
said,  was  in  the  meeting.  This  being 
the  third  time  this  affair  was  name(^ 
many  considered  that  Donovan  was 
anxious  to  see  the  man  attacked.  The 
individual  named  made  his  escape,  and 
many  hundreds  followed  him.  There  is 
but  one  house  on  this  moor  for  a  long 
distance,  and  the  police  officer,  I  belioTe, 
made  his  escape  into  it,  when  a  pistol 
shot  was  immediately  fired  after  him,  and 
numbers  proposed  to  break  through  and 
destroy  him.  Donovan  at  this  moment 
seemed  greatly  excited,  knowing  he  had 
been  the  cause  of.  the  third  attack  on  the 
officer  in  question.  Accordingly  Oeorge 
White,  of  Bradford,  followed  the  multi- 
tude, and  delivered  a  short  address, 
stating  what  consequences  might  follow 
if  the  man  was  killed. 

White:  I  stopped  them. 

Attomey'Oeneral :  We  are  reading  this 
that  you  may  have  the  benefit  of  that. 

Monk :  Did  Leach  speak  P — Yes: 

After  that,  did  the  meeting  break  up  P 
-Yes. 

Were  any  shots  fired  P — Yes, 

Did  you  hear  any  cries  for  anvbodyP 
was  anything  said  about  lookiug  tor  any- 
body P — Yes,  for  the  police  officer. 

Was  that  about  the  time  that  the  shots 
were  fired  ? — ^Yes. 

How  many  were  there  about  P — It  was 
a  very  large  meeting.  It  stands  upon  a 
very  wild  plaoe. 

Cross-examined  by  James* 

Witness  read :  James  Leach  followed  on 
the  rights  of  man.  He  was  moderate  in 
his  address,  but  strongly  urged  on  the 
men  of  England  to  organize  themselves 
into  classes  and  sections ;  spoke  of  Joh/n 
Mitehel  and  Irish  distress ;  urged  on  the 
people  of  England  never  to  allow  this 
country  to  come  to  such  a  state  of  things 
as  that  in  Ireland.  The  Govemment  of 
England  will  keep  your  privileges  from 
you  so  long  as  you  are  not  united. 
Organize,  and  be  steady.    Nothing  can 
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prevent  yon  from  your  liberties.  The 
speaker  went  on  for  a  considerable  time 
on  tbe  chanyster  of  MUehd,  and  advocated 
a  fond  for  his  wife  and  children. 

Did  you  know  irDonough  before  that 
day  P— res. 

Do  yon  know  that  he  is  a  qniet,  peaceable 
man,  genera11;;r  speakinff  P — ^I  have  known 
he  has  been  in  qnarrels,  but  he  has  not 
been  altogether  linked  with  the  parties. 

I  do  not  know  whether  yon  are  aware 
of  his  giving  assistance  frequently  to  the 
police  when  there  have  been  disturbances  P 
— I  have  heurd  of  the  like,  that  he  has 
done  so.  I  have  heard  from  some  of  my 
brother  officers  l^t  he  has  made  himself 
officious  in  giving  assistance. 

Aldbsson,  B.  :  Cropper  is  the  first  per- 
son that  iB  mentioned,  therefore  if  he 
wishes  to  ask  any  questions  about  that 
meeting  of  the  11th  of  June,  it  will  be 
material. 

Gross-examined  by  Cropper, 

Are  you  certain  it  was  me  that  was  at 
the  meeting  that  dayP  Just  recollect 
yourself. — ^Yes. 

Aldbbson,  B.:  Do  you  recollect  his 
face  now  P— Yes. 

Cropper :  Are  you  certain  P — ^1  es. 

Do  yon  know  an  individual  of  the  name 
of  James  George  Clarke  ? — ^Yes. 

Did  you  see  that  individual  at  that 
meeting  upon  that  day  P — I  did. 

And  you  are  certain  you  did  not  mis- 
take him  for  me  P — 1  am  certain.  1  have 
known  the  Clarke  named  for  a  length  of 
time. 

Was  my  name  introduced  to  that  meet- 
iug  as  Edward  Clark  or  Edward  Clarke 
Cropper  t — ^You  have  been  called  Clark 
and  Cropper  Clark  by  me,  but  I  know 
your  name  of  Cropper,  and  have  known  it 
for  a  length  of  time. 

How  long  have  you  known  me  P — I  have 
known  you  living  in  the  neighbourhood 
some  time.  X  have  been  to  your  house.  I 
have  known  you  a  length  of  time  address- 
ing public  meetings.  From  the  month  of 
April  or  May. 

You  have  been  at  my  house,  you  say  P — 
Yes. 

Where  do  you  say  it  is  P — I  cannot  ex- 
actly name  the  street,  but  it  is  in  Oldham 
fioad. 

Cross-examined  by  DqfefuUmi  White, 

Do  you  think  you  can  recollect  the  main 
part  of  my  address  upon  Blackstono  Edge  P 
—Yes. 

Are  you  sure  that  you  fairly  describe  it 
in  your  notes  ? — I  am  sure. 

Did  I  give  an  indication,  as  given  by 
BlackHone,  of  the  constitutional  rights  of 
Xnfflishmon  P 

Sldebbox,  B*  :  Perhaps  you  may  put  it 
'"«  now,  he  may  remember  it. 
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WhUe:  The  right  of  the  people  to  be 
armed  was  one. 

Aldsbsov,  B.  :  To  have  arms  P 

Defendant  White  .-Yes,  the  constitutional 
rights  of  the  people,  if  we  are  to  believe 
Blachftone'e  definition  of  the  constitution  P 
— I  cannot  recollect. 

Do  you  recollect  my  saying,  I  have  no 
other  desire  than  to  have  order  on  the 
part  of  the  Chartists,  or  no  desire  to  do 
injury  to  life  or  property  P — ^I  cannot  re- 
collect that. 

Qan  you  recollect  my  being  the  cause  of 
saving  one  of  your  body's  lives  P 

Aldbbson,  B.  :  He  lias  mentioned  that. 
I  have  taken  a  note  of  that. 

Defendant  White:  Was  not  it  your  im- 
pression that  if  that  mob  were  not  re- 
strained, that  man's  life  would  have  been 
taken  P — ^Yes,  I  believe  it  would. 

Are  you  aware  that  I  received  some  in- 
juries in  personall V  standing  between  that 
man  and  the  people  P — ^No. 

How  long  did  I  speak  P — ^About  three 
quarters  of  an  hour. 

How  many  lines  have  you  ^ot  there  P — 
Darinff  your  speech  the  meetmg  was  dis- 
turbed by  a  policeman  running  away. 

You  swear  it  was  during  my  address  P — 
Yes. 

How  far  would  he  have  to  run  P — ^Bight 
or  ten  hundred  yards. 

Did  he  ever  toll  you  he  took  refuge  in 
a  stable.^— Yes. 

Did  he  tell  von  I  prevented  the  people 
rushing  into  the  stable  P— No. 

You  have  already  stated  I  saved  his 
life  P  —  I  stated  from  my  report  yon 
addi*essed  the  people. 

I  consider  I  have  a  hold  on  this  witness. 
He  swears  the  man  ran  eight  or  ten 
hundred  yards  to  a  stable  during  my 
speech.  1  was  at  the  stable  to  prevent 
the  rushing  in  on  him. 

How  long  have  you  been  in  the  police 
force  P — About  eleven  or  twelve  months* 

Were  you  never  in  the  p<^ioe  force  be- 
fore P — Yes,  I  was. 

How  came  you  to  leave  P^I  was  dis* 
charged. 

What  for  P— For  taking  a  few  pears  off 
a  tree,  and  a  brother  officer  reported  ma 

Where  P— At  Hulme. 

Would  not  you  call  that  robbing  an 
orchard  P— No. 

Cross-examined  by  the  Drfm/damJt 
Donovan, 

You  have  sworn  the  polioeman  ran 
away  daring  White's  speech  P — Yes. 

You  have  abso  sworn  he  ran  awaj 
during  mine. 

Aldbbsov,  B.j  He  has  said  so;  it  is 
possible  the  man  may  have  ran  away 
twice. 
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JamB9  8haw — Examined  by  WeUhy. 

Clerk  in  the  detective  police  office  st 
Manchester.  Was  present  at  a  meeting 
upon  Blackstone  Edge  on  the  11th  of  Jane. 
Saw  some  of  the  people  coming  to  the 
gronnd.  They  marched  in  military. order ; 
250  of  them  came,  headed  by  Webber, 
They  left  it  in  the  same  way ;  they  fell 
into  order,  and  Webber  gave  the  word 
"  Fall  in/'  and  they  fell  in  two  abreast, 
and  marched  away.  Saw  the  policeman 
pursned.  He  ran  across  the  moor  nntil 
ne  was  protected  by  some  of  the  connty 
police.  Witness  was  not  certain  if  he 
went  to  a  house. 

Frederick  WUliam  CfranJum,   sworn — Ex- 
amined by  Polloeh. 

On  the  18th  of  August  he  attended  a 
meeting  at  the  People's  Institute.  OrO' 
eoU  was  chairman,  and  made  a  very  vio- 
lent and  seditious  speech. 

Have  you  a  note  of  that  ? — ^Yes. 

When  did  vou  make  that  note  ? — I  made 
it  immediately  after  leaving  the  hall. 
.  Now  tell  us  from  the  note  what  was  the 
effect  of  Bameden'a  speech  ?— Mr.  Bams- 
den,  of  Salford,  called  the  police  a  set  of 
fiends  and  useless  cowards,  and  if  they 
were  all  of  his  mind  they  would  soon  get 
rid  of  them.  He  was  always  prepared, 
and  carried  something  with  him  (pointing 
to  the  inside  of  his  jacket),  which  if  every 
man  did  the  same  they  would  soon  rid 
themselves  of  the  vipers.  He  called  re- 
peatedly to  them  to  arm  and  orsanize 
their  several  classes,  and  never  mind  what 
they  said  aboat  secret  societies,  for  if  they 
were  to  attack  the  police  (pointing  to 
them  on  the  platform)  there  would  not  be 
a  bone  each  for  them. 

Were  there  police  there  P— There  were 
six  constables,  with  myself,  in  uniform. 

What  eltfc  did  he  say  P— He  said  Mr. 
Beewich  and  the  police  fiends  were  inti- 
mate acquaintances  of  his,  and  he  loved 
them  as  the  devil  did  holy  water.  He 
said  he  had  been  in  their  castpdy  in  1842 
on  a  charge  they  called  sedition,  but  he 
did  not  know  what  that  was.  He  would 
not  be  the  least  surprised  if  the  police 
were  to  call  what  he  was  then  saying 
sedition,  but  he  did  not  care  for  that ;  if 
the  people  would  only  arm  themselves, 
it  would  be  impossible  for  the  police  fiends 
or  the  Government  to  withstand  them. 

Anything  more  P — Several  of  them  said 
they  were  prepared.  One  of  them  bran- 
dished a  pike,  but  several  of  them  said, 
"Not  yet."  One  of  them  said,  "Turn 
him  out ! "  but  he  still  kept  his  station — 
that  is,  the  man  with  the  pike  near  the 
door. 

At  that  time  had  some  of  these  defen- 
danta  in  this  very,  case  been  apprehended 


upon  a  charge  of  sedition  P  do  you  know 
that  yourself? — ^Yes,  thgr  had. 

What  did  Mr.  Cla/rh  (fropper  say  ?— He 
said  that  he  had  been  taken  into  custody 
at  the  Borough  Court,  and  informed  them 
of  the  salaries  of  the  chief  constable,  the 
chief  superintendent,  and  the  whole  of  the 
police  force,  and  called  them  a  useless 
body,  and  said  they  were  nothing  but 
robbers.  He  told  them  to  prenare  and 
organise  their  classes.  He  woula  not  tell 
them  to  arm,  but  said,  "  You  know  what 
I  mean  by  that."  He  said  the  hour  was 
nigh  at  hand  when  oppression  would 
cease,  and  he  hoped  every  man  would 
avow  himself  a  Chartist.  He  next  re- 
minded them  to  raise  a  subscription  to 
defend  those  that  were  in  custody ;  he 
believed  they  would  be  able  to  triumph 
over  their  enemies. 

John  Prtod— Examined  by  Weleby, 
Spoke  to  a  meeting  at  the  People's  In- 
stitute on  2nd  of  July,  QroeoU  in  the  chair. 
Dr.  M'DouaU  spoke.  He  said  a  committee 
was  sitting  at  the  Horse  Guards  to  con- 
sider the  grievances  that  then  existed 
among  them,  and  that  the  Chartist  Com- 
mittee had  had  a  communication  with 
them.  He  advised  them  to  organize  and 
be  prepared  with  arms,  to  be  ready  at  any 
moment  to  be  called  out. 

The  WUneee  also  spoke  to  a  meeting  at 
Carpenter's  Hall  on  July  3rd,  at  which 
WJnte  spoke.  He  said  there  was  a  re- 
porter of  the  press  there,  and  they  ought 
to  be  treated  as  spies,  for  they  were  the 
greatest  enemies  they  had  to  contend  with. 
He  advised  them  to  get  arms  and  be  pre- 

Sared.    He  did  not  say  what  they  were  to 
0  with  them. 

Cross-examined  by  Atkinson, 

Did  you  hear  Groeott  deprecate  violence 
at  the  meeting  P — No ;  he  merely  proposed 
the  speaker. 

What  state  was  Dr.  iPDouM  in  P  was 
he  intoxicated  P — ^No,  he  did  not  appear  to 
be  so. 

Defendant  White :  Have  you  any  idea  as 
to  the  general  tenor  of  my  observations 
with  respect  to  the  reporters  and  the 
public  press  P — No. 

Do  you  recollect  my  saying  that  it  was 
through  the  misrepresentation  of  the  press, 
the  mode  in  which  they  misrepresented 
the  general  views  of  working  men  and 
those  who  acted  with  them,  that  so  much 
animosity  existed  in  society  P— No. 

Are  you  positive  that  I  made  use  of 
any  expression  with  regard  to  armsP — 
Qaite  positive. 

Did  not  I  qualify  it  in  any  form  or 
shape  P — ^You  told  them  to  take  an 
example  from  the  Bradford  people. 

You  took  notes  of  all  this,  md  you  P-^ 
Not  at  the  time. 
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James  Ahraham  BaU — Examined  by  the 
Attorney-  Otnercd. 

You  have  come  from  prison,  I  believe  P 
—Yes. 

James :  You  have  now  been  sworn  and 
kissed  a  book:  do  you  know  what  that 
book  is  P— Yes.     The  New  Testament. 

Do  you  believe  in  it  P — ^Yes,  I  do. 

Are  you  a  member  of  a  Socialist  So- 
ciety ?— No. 

Were  you  ever  ? — I  have  been. 

When  did  you  cease  to  be  one  ? — I  have 
not  been  connected  with  them  for  these 
last  18  months  back. 

Have  you  ever  lectured  for  themP — 1 
have. 

Attorney- Oeneral:  I  believe  you  have 
carried  on  the  business  of  a  fruit  seller, 
have  you  not  P — ^Yes. 

Have  you  been  in  gaol  several  times  P — 
Yes. 

Four  times,  I  believe.  What  have  you 
been  in  prison  for — deserting  your  family  P 
— I  will  tell  you.  I  have  been  in  Kirk- 
dale  Gaol  for  neglecting  my  family,  advo- 
cating the  people's  Charter. 

1  believe  you  left  Eirkdale  Gaol  after 
your  first  imprisonment  upon  the  15th  of 
March,  1848  P — I  believe  it  was  somewhere 
about  that  time. 

Did  you  then  go  to  Manchester  P — I  did. 

After  you  had  been  there  a  few  days, 
did  some  persons  come  to  you  P — Yes.  One 
was  Joseph  Spooner,  ana  Joseph  Tootle, 
Henry  Coffee,  and  James  Foley,  We  left 
my  fathers  house,  and  went  to  New  Gross 
in  Manchester,  where  there  was  a  meet- 
ing. It  was  on  Saturday,  the  Ist  of 
April,  a  number  of  persons  were  appointed 
to  wait  upon  the  Mayor,  and  get  his  per- 
mission to  go  round  with  a  cart  in  order 
to  beg  food  and  other  necessaries  for  the 
unemployed  operatives.  Upon  the  same 
evening  there  was  a  meeting  of  a  commit- 
tee at  my  father's  house.  There  were 
present  William  Ohadwick,  Keams,  8cho» 
field,  Foley,  Hooley,  and  myself.  There 
was  nothing  resolved,  further  than  that  I 
was  to  get  up  a  subscription,  in  order  to 
raise  placards,  in  order  to  get  public  meet- 
ings to  be  held  to  agitate  the  People's 
Charter,  till  such  time  as  the  Petition  was 
presented  to  Parliament. 

How  was  the  money  to  be  raised  P — By 
making  collections  at  the  various  meet- 
ings which  were  held,  and  l^  getting 
placards  printed,  and  a  list  of  circulars 
printed  to  be  distributed  among  the 
shopkeepers  by  various  parties,  under 
pretence  of  money  to  be  raised  for  bene- 
fiting the  unemployed  poor.  Chadwich 
proposed  the  resolution.  On  the  follow- 
mg  day,  the  2nd,  there  was  a  meeting 
at   Tinker's   Gardens.     Edward   Cropper 


Clark,  Daniel  Ba/rrett  (whose  name  was 
given  in  as  Flinn)  were  present.  The 
address  I  delivered  was  from  the  words  of 
the  New  Testament :  "  Let  him  that  hath 
no  sword  sell  his  garment  and  buy  one." 
Chadwieh  spoke.  There  was  not  more 
than  500  there.  They  were  chiefly  Irish 
Confederates,  unemployed  men  gener- 
ally speaking.  There  was  a  meetmg  at 
Stevenson  Square  on  April  3rd,  and 
afterwards  at  night  a  private  meeting  at 
Whittaker's  Temperance  Hotel,  at  which 
Nigeon  was  present  and  Chadwich.  Chad- 
wieh was  appointed  corresponding  secre- 
tary. The  meeting  was  to  make  arrange- 
ments for  carrying  on  public  meetings 
through  the  week  preceding  the  11th  of 
April,  and  agitations  were  to  be  got  up  in 
various  quarters  of  the  country.  On  the 
next  day,  Tuesday,  the  first  meeting  was 
held  at  a  public  hoase  in  Jei'sey  Street. 
It  was  a  meeting  of  United  Irishmen. 
There  were  present  Tootle,  Coffee,  Foley, 
myself,  and  a  few  others.  There  was 
another  meeting  held  that  night  at  Whit- 
taker's Temperance  Hotel.  There  were 
present  myself,  WiUiam  Chadwich,  Seho* 
fiM,  and  Edward  Cropper  Clark.  Chad- 
wich accepted  the  office  of  secretary.  Ho 
was  appointed  President  of  the  Committee 
of  the  Unemployed.  There  was  ap- 
pointed Henry  Coffee  as  pike-maker. 
Chadwich  gave  Coffee  orders  to  make  him 
a  pike. 

Do  you  know  that  Coffee  had  made 
pikes  P — Yes,  I  had  seen  tnem  fVequently. 

Did  any  of  the  defendants  buy  from 
him  P— Yes. 

Who  P — Chadwich  has  bought  from  him, 
in  fact  there  is  not  one  of  them 

Never  mind  about  saying  there  is  not 
one.     Chadwich  has  purchased  one  P — ^Yes. 

Has  Cropper  f—Yes, 

Who  else  ?—8chofield. 

Has  Nixon  ? — ^Yes,  NiiBon  has,  and  Bon- 
hvn  has. 

Has  M^Donov^h  f^Michael  M*Donough, 
1  cannot  speak  as  to  him. 

Donovan  ? — No. 

Leajch  ? — No. 

West?—^o. 

Nor  Whiur—'^o. 

What  else  was  discussed  at  that  time  f 
— There  were  various  things  discussed; 
among  the  rest,  a  number  of  parties  there, 
Cla/rh  Cropper  for  one,  said  that  he  was 
already  prepared,  when  they  were  talking 
about  preparations  for  the  10th  of  April. 
And  a  number  of  other  persons  who  were 
present,  who  are  not  defendants,  said  they 
were  already  prepared.  On  April  the  5th 
there  was  another  private  meeting.  Wil- 
liam Chadwich,  ScKofiM,  Cropper,  Ni»mf 
and  Banhin  were  there.  They  began  to 
talk  about  National  Guards,  and  about 
diilling  men.    James  Leach,  Daniel  Dono^ 
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van,  MiehaellPDonough,  Bankin,  Cropper, 
Chadwiek,  and  Sehofidd,  were  seleoted  as 
leaders.  They  were  to  form  clabs  of  them- 
selves. Those  clubs  or  classifications  were 
to  consist  of  ten  men  eacch ;  thej  were  to 
be  armed  and  drilled  ready  for  action, 
and  I  can  swear  positiyely  to  Michael 
M*D<mough,  Edward  Cropper  Clark,  Chad- 
wick,  and  Schofield  drilling  men.  Wo  held 
meetings,  withoat  going  through  them, 
almost  every  night. 

Do  you  know  a  person  of  the  name  of 
Conway,  a  gunsmith  P — ^Yeii,  in  Blackfriars 
Street.  I  went  there  on  the  8th  of  April 
with  Nixon  to  purchase  gunpowder  and 
caps. 

What  quantity  did  you  buy?— He 
bought  a  pound  of  powder  and  a  box  of 
percussion  caps.  There  was  a  private 
meeting  at  the  People's  Institute  on  April 
9th;  the  same  defendants  were  there. 
They  talked  in  the  event  of  a  rising  the 
foUowin^  day,  the  10th  of  April. 

A  rising  where? — In  liOndon^they 
wei*e  to  be  up  and  doing — and  made  pre- 
parations to  call  the  men  of  Manchester 
ont.  * 

Who  moved  the  resolution? — Edward 
Cropper  Clark, 

We  call  him  Cropper — who  seconded  it  ? 
— Downey,  and  it  was  agreed  to. 

Was  anything  said  about  the  class 
leaders  at  that  time  ? — The  class  leaders 
were  to  call  the  men  out,  if  the  rising  did 
take  place,  and  they  were  to  form  them- 
selves into  a  procession,  and  to  form  a 
grand  junction,  it  was  called,  with  the 
other  parties,  such  as  Ashton  and  Oldham. 

Was  anything  said  about  the  Ashton 
and  OldJiam  people  ?—Grop|>er  said  the 
Ashton  and  Oldham  people  were  prepared. 

On  the  10th  of  April  -there  was  a  public 
meeting  at  Stevenson  Square.  After 
that  a  committee  meeting  was  held.  My- 
self, William  Chadwick,  and  Nieoon  were 
present.  The  subject  discussed  then  was 
about  being  ready ;  that  we  had  not  got 
news  from  iiondon,  that  we  did  not  know 
what  was  going  on ;  and  till  we  did,  we 
could  not  do  anything. 

Was  anything  said  aboat  a  house  in  Tibb 
Street  ?— There  is  an  oakam  shop  in  Tibb 
Street,  which  was  taken  by  the  Board  of 
Guardians  for  the  purpose  of  the  unem- 
ployed operatives  picking  oakum.  Chad- 
wick proposed  that  the  building  should  be 
fired. 

Was  it  said  how  it  was  to  be  done  ?~ 
Yes.  iToSn  Keame  suggested  that  he  was 
a  party  that  picked  oakum  there;  and,  if 
one  of  the  committee  could  get  one  to 
get  a  note  of  an  overseer  to  admit 
him  into  tiie  oakum  establishment,  he 
was  to  take  a  bottle  of  naphtha  with  him ; 
and  Keams  said  he  would  show  them 
where  the  loose  oakum  was  that  was  put 


I  into  the  sheds.  This  bottle  was  to  be  put 
'  into  the  loose  oakum,  and  it  was  to  be  set 
I  fire  to  ;  but  previous  to  this  being  done, 
!  Vhadwick  suggested  that  it  would  be  ex- 
,  pedient  to  turn  the  water  off  the  water- 
I  works  and  the  canals. 

Were  any  persons  appointed  to  see  how 
j  the  water  could  be  turned  off  ? — Yes. 
Upon  the  lllh  there  was  another  com- 
mittee meeting  held  at  the  People's  Insti- 
tute, Cropper  in  the  chair.  Banktn,  Michael 
M*Bonough,  Chadwick,  Donovan,  Schofield, 
Leach,  Nixon,  Weet,  Br,  M*Douall,  Trainor, 
White,  Chrocott,  and  several  others  were 
there. 

What  was  agreed  to  at  that  meeting  ?-- 
They  had  ascertained  that  they  had  failed 
in  London  ;  and  they  said  it  was  fooliEh- 
ness  of  them  attempting  to  oppose  the 
authorities  without  the  destruction  of  pro- 
perty. Bankin  introduced  it.  He  said  it 
was  foolishness  attempting  to  oppose  the 
authorities,  because  they  were  not  strong 
enough,  without  the  destruction  of  pro- 
peiijy. 

Attomeif' General :  Was  any  day  named 
for  the  rising  ?— A  day  was  not  mentioned. 
Did  M*Donough  move  any  resolution? 
— He  suggested  first  that  there  should  be 
empty  cellars  taken  in  the  neighbourhood 
of  High  Street,  two  round  the  comer  of 
Turner  Street,  one  under  Steveneon'a  shop 
in  Market  Street,  and  one  under  a  paper 
warehouse  in  High  Street.  There  were 
leaders  appointed.  Michael  M'Donough 
was  one  leader,  also  Donovan,  Leach, 
Cropper,  Chadwick,  Schofield,  Nixon,  and  a 
number  of  others,  were  to  place  in  each  of 
the  cellars  one  barrel  of  gunpowder  con- 
taining a  hundredweight,  one  flask  of 
naphtha  adjoining  it  containing  thirty-six 
gallons  of  naphtha,  and  a  cask  of  turpentine 
of  a  like  quantity  adjoining  that.  There 
was  to  be  shavings  or  straw  next  to  the 
door ;  they  were  to  be  well  saturated  with 
naphtha  or  turpentine,  and  they  were  to 
be  fired.  There  was  another  resolution 
that  there  should  be  an  empty  shop  taken 
adjoining  the  gasworks,  one  which  was 
occupieaby  Dr.  BaUy  the  phrenologist. 
There  was  to  be  a  boring  made  under- 
ground into  the  gasworks. 

Aldbkson,  B.:  Who  were  to  take  the 
shop? — The  Chartists  were  to  take  the 
shop  under  pretence  of  carrying  on  the 
provision  trade. 

AUomey-Oeneral :  Then  they  were  to 
bore  where  ? — Underground  to  get  under- 
neath the  gasworks  yard.  Then  they  were 
to  get  five  hundredweight  of  gunpowder 
underneath  this  boring,  and  set  it  on  fire, 
in  order  to  blow  the  gasworks  up  and  put 
the  town  in  complete  darkness. 

Who  was  to  superintend  this  operation  ? 
*-There  were  a  number  to  superintend  it, 
but  there  was  one  leader. 
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Who  was  that  ?— Michael  M'Donough. 

Was  any  proposition  made,  or  anything 
said,  about  chnrches  P— Yes. 

Who  moTed  that  ? — Gropper^  and  it  was 
seconded  by  Downey. 

What  was  to  be  done  P — Parties  were  to 
be  appointed  to  secrete  themselves  in  the 
chnrches,  and  were  to  be  provided  with 
implements  to  break  open  the  church 
doors  in  order  to  let  in  the  other  parties  in 
connection  with  the  club  to  supply  them 
with  utkphtha,  which  was  to  be  sprinkled 
upon  the  woodwork. 

Aldehson,  B.  :  They  were  going  to  set 
fire  to  the  churches  P — Yes. 

Attorney' General :  Were  any  persons 
appointed  for  particular  churches  r — ^Yes. 
Tne  leader  who  was  to  superintend  the 
firing  of  St.  George's  Church  was 
Schofidd,  the  one  who  was  to  fire 
St.  Paul's  was  Chadunch;  St.  Ann'e, 
Donovan;  St.  Mary's,  Leaeh;  and  St. 
John's.  Cropper. 

You  have  mentioned  about  the  water  p 
— The  water  has  not  been  mentioned  in 
this  afi^air. 

Was  it  talked  of  P— Yes. 

How  was  it  to  be  done  P — The  reservoir 
was  at  Peswick,  just  outside  of  Manchester. 
They  were  to  break  the  locks  and  paddles 
to  let  the  water  off. 

Were  any  lecturers  appointed  to  go  about 
the  country  P — To  make  known  these  plans 
there  were. 

Who  were  they  p — Archdea>eon,  Cropper, 
and  Rankin, 

Aldsbson,  B.  :  Where  was  Archdeacon 
to  goP — ^He  was  to  go  to  Leeds,  and 
Ramikin  was  to  go  to  Oldham  and  the 
neighbourhood. 

Attorney- General :  Where  was  Cropfer 
to  goP-To  Bradford  in  Yorksnire. 
Chadwick  was  to  go  to  Ireland,  and  did 

f.  I  went  to  Ireland  and  also  Lea/ih. 
did  not  go  with  Chadwiek.  Donovan 
was  to  go  to  Birmingham.  There  were 
others.  There  was  a  meeting  on  the 
12th,  between  8  and  9  o'clock  at  night,  at 
Whittaker's  Temperance  Hotel.  Eankin, 
Cropper,  Ohadtoiek,  SchofieUd,  Leach, 
Donovan,  Dotvney,  FU/nn,  Nuttdll, 
Qrocott,  Clarke,  M'Donaugh,  and  others 
were  there.  At  that  meeting  the  direc- 
tions where  the  lecturers  were  to  go  were 
settled,  and  plans  were  arranged  how 
they  were  to  bie  supported.  They  were  to 
be  supported  by  the  various  societies. 

Ton  say  you  went  to  Ireland  P — ^Yes. 

When  did  you  leave  for  Ireland  P— I 
went  to  Ireland  about  the  middle  of  May. 

Cross-examined  by  James. 

I  have  been  in  gaol  three  times,  first  at 
Manchester  in  1847.  I  was  sent  there  for 
21  days  tm  a  vagrant  for  delivering  a 
speeon  upon  CharSam*    I  was  sent  l»ck 


to  gaol  at  Kirkdale  for  negleetiiig  my 
wife  and  children,  in  the  middle  of  Feb- 
ruary last.  I  was  a  fruit  dealer  in  Man- 
chester three  years  and  six  months  in 
Smithfield  Market.  I  was  again  in  Kirk- 
dale at  the  latter  end  of  June  last.  I 
came  out  on  the  28th  of  July.  It  was  for 
the  same  thing. 

Were  you  ever  in  any  situation  as  a 
servant  P — ^Yes,  various. 

Was  there  ever  anything  said  to  you 
about  stealing  a  cash-box  in  one  of  your 
situations  P— 3  believe  there  was  some- 
thing said  about  it. 

How  long  since  P^I  should  think  it  is 
four  years  since. 

They  said  you  stole  a  cash-box  P — ^Bnt 
saying  it  and  proving  it  is  two  different 
things.  I  was  brought  up  before  the 
magistrates  and  they  discharged  me. 

But  the  cash-box  was  lost,  was  it  notP — 
No,  it  was  found  in  a  desk  locked  up,  if 
you  must  know  all  about  it. 

When  did  you  first  join  these  Chartists  P 
— I  have  joined  the  Chartist  assemblies 
for  some  time  ;  but  when  I  became  a  real 
member  of  them  was  when  they  held 
meetings  at  a  house  in  Golden  Str^t  in 
Manchester. 

Was  M^Donough  a  dealer  in  the  same 
market  in  which  you  wereP — He  was  a 
clothes  dealer. 

Have  you  ever  had  any  dispute  with 
himP — ^YariouB  times,  and  he  has  had 
disputes  with  the  Chartists  at  various 
times,  and  picked  up  rows  and  broken 
people's  heads  at  various  times. 

And  quarrelled  with  the  Chartists  P — 
Yes,  and  now  he  is  here  for  being  one. 

Did  he  oppose  their  motions  p— He  took 
a  lot  of  men  with  what  they  call  shillelaghs 
and  broke  windows  and  so  on. 

I  ask  you  if  he  opposed  their  motions  P 
— He  opposed  the  meeting,  decidedly. 

He  was  an  Old  Repealer,  was  not  he — ^he 
called  himself  one  P  —Yes. 

Did  he  once  call  you  a  lazy  pauper,  do 
you  remember  P — ^Never. 

Were  you  ever  a  lazy  pauper  P — I  cannot 
say  what  I  was.  I  will  tell  you  what  I 
think  I  was,  if  you  like. 

Well,  tell  me  P— I  think  I  was  a  fool  to 
myself  and  my  family  for  advising  such 
diabolical  and  treacherous  principles. 

Did  you  ever  attend  a  teetotal  meeting  P 
— Yes,  I  have,  and  so  has  M'Donough  too. 

Did  you  not  get  drunk  at  one  of  them  P 
— No,  and  there  is  this  to  be  said 

Did  you  go  there  drunk  P— No,  I  did 
not. 

You  have  gone  through  a  great  many 
meetings,  but  you  were  fixing  one  which 
I  must  enquire  into  a  little.  Upon  the 
11th  I  think  you  say  all  the  derendaats 
were  there— will  you  tell  me  when  yon 
first  gave  information  of  this  matter  P — 
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I  gave  information  first  about   the  be- 
ginning of  Angost  laflt. 

At  what  time  in  Aagnst? — ^Abont  the 
iBt  or  2n(l. 

Where  were  you  then  F — In  gaol. 

To  whom  did  you  first  communicate  this 
matter  in  gaol  P — I  nommunioated  it  first 
to  the  chaplain. 

You  say  there  were  to  be  cellars  taken 
and  gunpowder  to  be  prooni*ed  P — Yes. 

The  gasworks  were  to  be  blown  up  P — 
Yes. 

Was  there  any  powder  procured  for  that 
purpose,  do  you  know  P— Not  that  I  know 
of;  I  only  swear  to  what  passed. 

What  were  these  lecturers  to  gp  about 
forP — They  were  to  go  about  to  make 
known  the  Tarioua  plans  of  the  Ohartists 
of  Manchester. 

That  is,  the  plans  for  the  burning  of  those 
places,  the  gasworks,  and  so  on  ? — Yes. 

You  were  a  lecturer,  were  you  P — I  do 
not  know  whether  the^  caUed  me  a  lecturer. 
I  went  about  in  difierent  plaoes  as  a 
lecturer. 

In  consequence  of  the  appointment  of 
the  11th  of  April  P — Yes,  and  previous  to 
that. 

Did  yon  lecture  upon  those  different 
matters  P — I  did  not  lecture  in  public  upon 
them.  I  made  them  known  to  priTate 
committees.  It  would  not  do  lecturing  in 
public,  you  know,  npon  such  matters. 

Where  did  you  first  addi*ess  a  meeting  P 
— ^I  first  addressed  a  meeting  at  Hanley 
in  Stafibrdshire,  on  Sunday,  the  23rd  of 
April,  at  the  People's  Hall,  at  Longton 
Lane  End. 

Did  yon  mention  what  had  been  done  P — 
Not  at  the  public  meeting. 

Did  you  CTcr  set  up  for  a  conyert  to 
Boman  Catholicism  P — Yes,  some  time 
ago;  I  cannot  say  exactly. 

Two  years  ago,  about  P— Probably,  it 
may  be  something  of  that  kind. 

W  hat  had  you  been  before  that  time  P— 
I  had  been  aresalar  attendant  at  St.  Paul's 
Sunday  School,  Bennett  Street,  Man- 
chester. 

Were  you  really  a  convert  P — ^I  was. 

Who  conyerted  youP — ^I  do  not  say  who 
converted  me.  I  say  this :  that,  through 
various  works  which  I  have  read  and 
various  lectures  I  had  heard,  I  was  partly 
persuaded  that  they  had  the  truth  upon 
their  side. 

Are  you  one  now  P — ^I  am  not. 
.  Aldsrson,  B.  :   Do  you  belong  to  any 
particular  church  now  r — I  have  attended 
the  church.    I  do  not  belong  to  any  par- 
ticular church. 

James:  Did  you  set  up  as  a  lecturer 
upon  Bomanism  P — No. 

Were  you  ever  opposed  by  M'Donough 
vpon  that  point  F-^lfever.  I  have  heard 
him  oppose  others  upon  that  paint.     . 


Do  you  mean  to  swear  he  did  not  oppose 
you  and  call  you  a  Socialist  P — ^Never  in 
this  world. 

Were  you  ever  a  Socialist  P — ^I  have 
been,  I  told  you  before,  an  Owenite. 

When  were  you  an  Owenite  first  P — I 
became  an  Owenite  when  I  first  embraced 
theprinciples  of  Chartism. 

When  did  you  become  a  member  of  the 
Chartist  body  P— About  the  year  1840— 
the  juvenile  Chartist  body. 

Aldbbsoit,  B.  :  How  old  are  you  now  P 
—26. 

James :  How  long  did  you  oontinue  one 
of  the  OwenitesP — If  1  must  speak  the 
truth,  there  is  not  a  real  Owenite  in 
existence. 

You  professed  to  be  what  is  not  in 
existence  P — ^Yes. 

Were  you  the  only  real  Owenite  in 
existence  P — I  say  this — ^that  I  professed 
it,  and  stifled  conscience,  but  I  say  there 
is  not  such  a  thing. 

You  stifled  your  conscience  for  some 
time ;  how  long  did  you  stifle  your  con- 
science on  that  occasion  P — 1  have  told  yon 
once  I  was  a  member  of  that  body  some- 
where about  two  years. 

About  two  years  you  stifled  your  con- 
science;  did  it  often  crjr  out  upon  you 
during  tlrnt  time  P— That  is  my  business ; 
I  shall  not  answer  the  question. 

Is  that  the  only  occasion  wherein  you 
have  stifled  your  conscience  P — Yes. 

When  you  ceased  to  be  an  Owenite  what 
did  you  become  nextP — You  have  heard 
what  I  became  next. 

What  did  you  then  become  P — I  went 
regular  to  a  Sabbath  School. 

Till  you  turned,  as  you  say,,  Bomanist  P— > 
Yes. 

I  went  to  Liverpool  in  May,  and 
stayed  one  nieht  there.  I  then  went  to 
Ireland.  I  had  dOs,  with  me ;  my  parents 
afterwards  sent  me  10s.  to  Dublin,  10s.  to 
Carlow,  and  lOs.  to  W  aterford.  I  returned 
to  Manchester  about  the  third  week  in 
June.  Leaeh  also  went  to  Ireland.  I  saw 
him  going  to  the  train.  I  did  not  see  him 
go.  I  £d  not  see  Leaoh  in  Ireland. 
Ohadwieh  went  after  I  came  back. 

Cross-examined  by  Atkinson. 

Do  you  remember  making  a  speech  on 
April  3rd  in  Stevenson  Square  P— I  made 
a  speech  there. 

Did  you  upon  that  occasion  use  this 
expression:  '*  They  must  have  the  tyran- 
nical goyemment  removed  and  make  them 
fiy  along  with  Vidoria  and  her  Boyal 
Consort  across  the  Atlantic  Ocean"?— 1 
made  use  of  something  like  that,  but  those 
are  not  the  exact  worcb. 

The  next  day,  April  the  4th,  did  you 
prevent  the  ■tone-oi'eakQrB  going  away 
from  they,  meeting,  in  .SitoveBson  Sqpare 
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when  they  wished  toP — I  advised  tihem 
not  to  tarn  back,  as  they  had  left  the 
stone-jard;  I  advised  them  to  act  like 
men,  and  not  return. 

On  April  3rd,  did  yon  tell  Joseph  Tootle 
yon  were  waiting  to  tnru  oat  the  people  at 
the  Labonr  Test  Honse  P — No. 

Did  yon  say  yon  shonld  like  to  bum  the 
b place  P — No ;  I  know  who  did. 

Did  yon  take  TootU  ronnd  the  Tibb 
Street  Tent  Honse,  and  show  him  the  way 
the  plaoe  might  be  burnt  P — No. 

On  April  16th  did  you  say  yon  were 
tired  of  petitioning,  and  hoped  they  would 
sign  the  Petition  with  a  steel  pen  sixteen 
inches  long  that  would  leave  a  markP — 
I  said  I  would  advise  the  people  to  sign 
no  more  petitions  to  the  House  of  Com- 
mons, but  to  get  a  steel  pen  made  sixteen 
inches  long,  with  a  holder  of  eight  or  ten 
feet,  and  to  sign  the  petition  next  in  the 
heart's  blood  of  the  aristocrats  of  this 
countrv. 

I  believe  there  was  a  body  of  unem- 
ployed men  forming  a  distinct  party  by 
themselves  in  Manchester  P — Yes* 

Acting  for  themselves  and  by  them- 
selves as  distinct  from  the  Chartist  body  P 
— Oh !  no,  we  were  to  do  the  dirty  work. 

Who  were  youP — WiUiam  Uhadwick, 
Willicm  Sehofield 

Were  you  all  unemployed  or  Chartists  P 
— The  unemployed  committee  were  all 
Chartists. 

But  you  were  a  separate  committee 
from  the  Chartists,  were  you  not  P — We 
were  a  separate  committee  to  do  the 
rouffh  work. 

That  was  to  get  a  cart  and  get  bread 
and  things  P — No,  the  committee  was  not 
formed  for  that  purpose.  The  committee 
was  formed  for  calling  the  ^ople  together 
and  imposing  upon  their  mmds. 

Aldebson,  B.  :  Surely  the  question  can- 
not turn  upon  anything  of  that  kind. 

Atkinson:  I  wish  clearly  to  ascertain 
the  fact  whether  there  were  two  parties  in 
Manchester. 

Aldbuson,  B.  :  We  shall  not  diccuss  a 
steel  pen  more  or  less,  or  a  barrel  of  gun- 
powder more  oi*  loss,  it  is  the  general 
credit  of  the  man. 

Aihmson  :  Will  yon  swear  distinctly 
that  GhroeoU  was  there— this  man  (pointing 
to  the  prisoner)  P— I  will  tell  you  what,  my 
eyesiffht  is  very  bad.    I  cannot  see. 

Will  your  lordship  permit  him  to  come 
a  little  closer  P 

{The  Witness  came  close  to  the  dock.) 

Aldbrson,  B.  :  Who  is  that  P  (pointing  to 
M*Donough)—M*Donough. 

Who  is  the  second  P — Ra/nkin. 

Who  is  the  man  with  the  bald  head 
(Grocott)  ?^Donov<m. 

Do  you  know  the  others  sitting  at  the 
table  ?  (the  Witness  went  rowid  to  the  ttOle)  | 


— L  know  them  by  sight,  all  of  them.  I 
know  that  man. 

Who  is  that  man  at  the  end  (Donovan)  P 
— I  cannot  call  him  to  mind. 

Look  at  the  others  and  tell  me  who  they 
are. 

Which  are  the  men  you  say  yon  saw  P 
— Those  are  the  men  there  (in  the  dock). 

Take  this  stick  and  touch  the  men  and 
say  who  they  are  P — I  cannot  say  I  know 
this  man  here. 

Tell  me  if  you  do  or  do  notP — I  cannot 
say  I  do.    I  know  those  men  in  the  dock. 

I  on  know  them  positively  P — I  know 
Bankin  and  M*Donongh. 

The  others  you  do  not  knowP — There 
are  many  more  that  are  here  I  know,  but 
I  cannot  say  who  they  are. 

Which  do  you  know  P — The  two  men  in 
the  dock. 

Do  you  know  the  others  P — No. 

Which  is  Clark  Cropper — ^you  have  been 
talking  of  hun  a  great  deal  P — ^That  is  the 
man  there. 

Which  P— llie  first  (pointing  to  Chadwich). 

You  say  that  is  Clark  Cropper  f — Yes. 

Is  he  the  man  to  whom  you  refer  P — 
That  man*s  name  there  is  Bankin  (pointing 
to  him),  that  is  Michael  M*Donottgh,  and 
that  is (the  Witness  hesitated). 

You  do  not  know  his  name  P — No,  but  I 
have  seen  him  repeatedly  at  meetings. 

What  have  you  heard  him  do  P — 1  have 
heard  him  both  propose  and  second  reso- 
lutions, and  I  have  heard  the  other  man 
(Qrocott). 

Attorney-OeneriU :  Who  is  the  other  P — 
I  have  been  in  prison,  and  it  has  had  such 
an  effect  that  it  takes  away  my  eyes.  I  do 
not  see  who  the  party  is.  I  would  sooner 
have  had  the  men  placed  by  themselves 
an^  picked  them  out. 

Look  at  this  man  and  see  if  yon  know 
him ;  if  not,  say  so  P — I  know  mm  partly 
by  sight. 

Who  is  hep — ^I  cannot  mention  his 
name. 

Look  at  the  next,  do  you  know  himP 
You  are  near-sighted  yon  say  P 

Aldbbsov,  B.  :  K,  Mr.  Attomey-Oenerdlt 
he  cannot  see  them  when  he  is  so  near 
them,  how  can  I  know  he  saw  them  in 
the  room  P 

Attomey'Oeneral :  I  am  quite  aware  of 
that,  my  lord. 

Cross-examined  by  Defendant  White. 

Did  the  Chartist  body  ever  employ  you 
as  a  lecturer  P — ^They  never  did  pay  me  as 
any  lecturer. 

Did  they  ever  appoint  you  in  any  shape 
or  form  to  be  lecturer  for  them  P — I  was 
appointed  by  the  committee  of  the  unem- 
ployed, who  were  Chartists, 

That  was  not  the  Chartist  body  P^They 
were  Chartists. 
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I  aak  jon  were  yon  ever  regnlarly  ap- 
pointed as  a  lectarer  of  the  Chartist  body  P 
— Since  they  were  a  body  of  Chartists,  I 
suppose  I  was  appointed  by  the  Chartist 
body. 

Aldebsom  ,  B. :  Do  not  speak  in  that  tone. 

The  Witne8$:  When  I  hear  a  person's 
Toice  who  I  know  to  be  guilty 

Aldebson,  B.  :  It  is  not  for  you  to  pro- 
nounce any  man  guilty.  Vou  have  quite 
eooagh  to  do  to  take  care  of  yourself. 

Be-examined  by  the  Attorney -QeneraX, 

Do  you  recogpiize  the  voice  of  the  person 
who  puc  the  qaestion  to  you  P — ^Yes. 

WJ^o  was  it  P — I  do  not  know  his  name, 
but  I  recognize  the  voice. 

Attovney-Oeneral :  That  is  the  case  for 
the  prosecution,  my  lord.  If  it  is  any 
relief  to  my  learned  friends  who  appear 
for  the  defendants,  or  to  those  who  defend 
themselves,  I  think  it  my  duty  to  tell 
them  that  I  shall  not  I'ely  upon  the  testi- 
mony of  that  witness. 

Aldebson,  B.  :  Of  course  not. 

Attorney  General :  Of  coarse.  I  could  not 
tell  that  his  evidence  would  be  such. 

Aldebson,  B.  :  You  cannot  rely  upon  the 
testimony  of  that  person  as  to  identity* 

AtbomeyOenerci :  No,  I  cannot  do  so. 

Aldebson,  B.  :  It  may  be  true,  or  not,  as 
to  the  general  statement  of  what  took  place . 

Att&mey^Qeneral :  It  is  quite  right  that 
these  matters  should  be  above  all  suspi- 
cion. 

Aldebsov,  B.  :  It  is  far  too  dangerous  to 
rely  upon  his  testimony  as  to  anything  of 
identity. 

Attomey-OeneroL ;  Certainly,  my  lord. 
That  is  the  case  for  the  prosecution. 

Sfeeghes  tob  the  Defence. 

lEdwcyrd  Jamee,  for  Chadwick  and 
M^Donough,  appealed  to  the  Court  and 
juiT  on  account  of  the  defendants'  youth 
And  inexperience,  and  the  small  part  they 
were  shown  to  have  taken,  and  announced 
their  intention  to  withdraw  their  pleas. 
M'DorKmgh  had  on  several  occasions  pro- 
tected the  police.  He  was  an  Old  Ee- 
pealer,  and  detested  phvsical  force.  He 
nad  no  sympathy  witn  the  Chartists. 
Chadwick  desired  to  express  his  sorrow 
for  what  he  bad  done.  He  had  been 
led  away  by  itie  notion  that  he  was  a 
ffood  speaker.  He  was  only  18,  and 
had  been  a  Temperance  Lecturer,  and 
so  acquired  fluency  and  facility.  By 
accident  he  was  present  at  some  meeting, 
and  brought  in  to  move  a  resolution.  He 
was  much  applauded,  and  induced  to 
attend  again,  and  to  speak  violently  in 
oonsequence  of  the  applause  that  followed. 
He  was  working  honestly  when  arrested, 
and  his  master  was  willing  to  take  him 
back. 


The  defendants  Ghadwick  and  IPDonotigh 
withdrew  their  pleas  and  pleaded  guilty. 

Atkinson,  for  Orocott  and  Rankin,  com- 
mented on  the  breakdown  of  the  informer 
BalVs  eyidence,  which  left  the  case  resting 
wholly  on  Cookson  and  Cottingham'e  evi- 
dence. They  reported  under  circumstances 
of  the  greatest  difficulty,  even  for  good 
reporters.  They  did  not  take  down  the 
speeches  at  the  time ;  and  nothing  is  more 
difficult  than  to  assign  the  speeches  to  the 
right  speakers  in  compiling  a  report  after- 
wards.  Cookson  was  only  a  linendraper. 
Reporters  of  the  public  press  must  have 
been  present,  bat  they  were  not  called.  No 
doubt,  if  Cookson  8  statements  were  to  be 
admitted  unreservedly,  Bankin  had  made 
statements  and  appeals  that  coald  not  be 
justified,  but  the  exciting  circumstances 
of  the  time  must  be  considered,  and  if  his 
motives  were  found  to  be  innocent  the 

iury  would  ucquit  him.  As  for  Orocott, 
le  was  proved,  on  one  occasion,  to  have 
reproved  Chadwick  for  api>ealing  to  arms, 
and  forced  him  to  apologize  to  the  meet- 
ing. Now  that  the  informer  Bail's  evi- 
dence was  thrown  over,  there  was  no 
evidence  of  any  dark  or  secret  conspiracy 
to  effect  the  objects  in  the  indictment. 
Whatever  was  done  was  done  openly  at 
meetings,  to  which  no  one  was  refused 
admission.] 

As  far  as  regards  the  working  people 
of  Manchester,  they  are  of  a  sedentary 
character,  and  they  have  always  been, 
I  say,  whether  for  good  or  evil,  addicted 
to  political  disquisitions  and  discus- 
sion ;  and  no  doubt,  gentlemen,  the  fact 
is  to  be  deplored,  that,  whenever  there 
has  been  a  dearth,  and  misery  has  en- 
tered into  the  homes  of  the  working 
men,  carrying  disease  aud  hunger  and 
wretchedness  with  it,  men  in  the  blind- 
ness of  their  agony  and  in  their  ignorance 
miffht  well  turn  towards  a  politicaicbange; 
and,  gentlemen,  you  must  not  weigh  as  was 
well  said  b^  the  Attorney -Oeneral  in  an- 
other case,  in  golden  scales,  speeches  and 
expressions  uttered  in  a  moment  of  fevered 
excitement,  under  the  pressure  of  that 
misery  when  men  are  groaning  in  despair 
and  treat  them  as  you  would  men  lapped 
in  affluence  and  men  having  nothing  out 
interest  and  ambition  to  gratify.  You  are 
to  look  at  the  circumstances  of  these  men, 
aud  it  is  before  you  distinctly  in  evidence 
that  in  the  early  part  of  the  present  year 
owin^  to  the  universal  commercial  de- 
pression which  followed  the  changes  upon 
the  Continent,  the  working  man  was  the 
first  to  feel  the  misery  which  reached 
even  the  middle  class.  The  factories  were 
closed  in  great  numbers,  men  were  frantic 
with  misery  and  were  almost  starving, 
and  you  have  it  in  evidence  that  ^ey 
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were  employed  in  picking  oaknm  in  Tibb 
Street  and  that  tihe  unemployed  committee 
suggested  that  a  cart  should  be  sent  round 
to  receiye  fragments  and  odd  matters  to 
fill  the  mouths  of  those  who  were  literally 
starving.  I  only  use  this  to  call  upon  you 
in  the  exercise  of  the  prerogative  which 
rests  in  yon  in  that  box  not  to  weigh  in 
golden  scales  any  intemperate  expres- 
sions which  have  been  used  by  these  men. 

IDefendant  Cropper  stated  that  after  the 
arrest  of  sixteen  men  in  Manchester*  he 
went  to  the  Borough  Court  on  the  follow- 
ing day  to  see  if  any  assistance  was  re- 
quired. A.  policeman  told  him  he  was 
suspected  of  being  a  Chartist,  and  he  was 
detained  two  hours.  The  same  day  his 
house  was  ransacked,  and  a  large  quantity 
of  papers  seized,  but  no  evidence  of  con- 
spiracy had  been  found  in  them.  The 
following  week  he  was  arrested  on  a  bench 
warrant,  and  put  under  two  75{.  bails. 
He  complained  that  he  had  been  sent  to 
Kirkdale  Gaol  for  a  fortnight,  and  taken 
backwards  and  forwards  between  the  gaol 
and  the  Court  loaded  like  a  murderer  with 
huge  big  irons  strapped  round  his  legs. 
He  complained  that  he  had  not  seen  Uie 
depositions,  and  denied  that  he  had  been 
present  at  Blackstone  Edge,  as  stated  by 
Coidngham, 

lliere  was  a  man  whose  name  was 
Oeorae  E,  Clarke,  who  had  often  been  con- 
fused with  him  in  Manchester  papers,  and 
these  witnesses  wore  likely  to  be  less 
accurate  than  the  nress  reporters.] 

I  believe,  in  looKing  over  the  speeches 
they  attribute  to  me,  you  will  not  find 
above  six  or  seven  reported.  Gentlemen, 
I  disclaim  those  speeches  altogether.  In 
fact,  the  greater  number  of  my  speeches 
have  been  to  the  effect  that,  unless  a  work- 
ing man  is  determined  by  his  individual 
self  and  by  his  own  individual  exertions  to 
raise  himself  in  society,  no  form  of  govern- 
ment, let  it  be  what  it  may,  can  ever  do 
him  good.  This,  gentlemen  of  the  jury, 
has  been  my  foundation  in  advocating  t£e 
principles  of  universal  suffrage. 

Do  not  be  prejudiced  against  me  be- 
cause I  bear  the  name  of  Cnartist.  1  am 
an  Englishman  by  birth  and  I  am  proud 
of  the  name,  and  if  it  has  been  stated  in 
this  Court  that  real  or  imaginary  evils  are 
in  esistcnce  I  do  not  know,  but  I  have 
felt  the  shoe  to  pinch  me  through  the 
want  of  employment ;  there  is  no  imagi- 
nation in  that,  there  is  reality.  ThoFo 
matters  have  caused  me  to  have  attended 
more  meetings  when  the  excitement  of 
the  time  was  prevailing.  Did  not  you 
feel  excited  at  that  very  time  ?  I  know  in 
the  town  of  Manchester  whenever  I  went 
down  near  the  Exchange  or  Telegraph  it 
was  swarming  with  hundreds  and  thou- 


sands waiting  to  receive  the  daily  papers 
and  the  telegraphic  despatches ;  and,  if  a 
working  man  feels  the  same  interest  with 
the  best  intentions  and  the  best  purposes 
and  with  a  true  and  honest  feeling,  I  nope 
you  will  not  hold  me  responsible  when 
others  have  crept  in  on  purpose  to  receive 
the  wages  of  a  spy  or  the  wages  of  an  in- 
former, to  come  forth  like  that  man  Ball. 
He  has  been  retained  for  some  purpose,  ae 
he  spoke  so  violently  himself  that  it  seems 
he  was  the  leader  of  other  young  ones 
into  the  trap.  In  relation  to  the  mac:is- 
trates  of  Manchester  on  the  81st  of  May, 
I  was  one  of  a  deputation  which  waited 
upon  them  to  eo  and  stop  the  procession 
coming  from  Oldham.  For  that  very  act, 
doing  what  they  desired  I  would  do,  I  dare 
not  for  some  time  be  found  by  individuals 
who  were  of  a  dark  and  robbing  disposi- 
tion who,  I  firmly  beUeve,  onlj  wanted  the 
men  to  come  in  that  they  might  plunder 
the  shopkeepers.  I  discharged  that  duty 
in  coniunction  with  Mr.  Donovan,  and  we 
stopped  the  procession ;  and  though,  gen- 
tlemen, I  may  perhaps  be  thought  to  have 
had  some  power  in  that,  I  can  only  say  the 
power  I  had  was  a  power  of  doing  good 
and  to  prevent  evil  designing  men  from 
accomplishing  their  purposes.  Had  I 
been  desirous  of  a  collision  with  the 
authorities,  had  I  been  desirous  of  break- 
ing the  peace,  do  you  think  I  should  have 
been  found  to  go  up  the  Oldham  Road 
and  when  I  found  the  toll  bar  shut,  to  do 
as  I  did.  I  found  Mr.  Beswich  and  Mr. 
Leary.  Do  yon  think  if  I  had  been  in- 
tending to  do  anything  wrong  or  to  violate 
the  peace  I  should  have  been  found  in 
open  day  going  through  the  police,  as  they 
were  standing  with  drawn  swords,  and 
speaking  even  to  the  commander-in-chief 
of  that  division.  I  leave  that  circum- 
stance to  your  own  consideration. 

Defendant  Donovan:  My  lord,  gentle- 
men of  the  jury,  I  perceive  that  to-day 
some  of  the  men,  or  one  at  least  who  is 
placed  at  the  bar,  said  he  was  not  a 
Chartist,  and  that  he  would  wish  to  suffer 
any  punishment  rather  than  acknowledge 
his  being  so.  I  stand  here  to  tell  you  that 
I  am  proud  of  being  a  Chartist,  that  I  am 
a  Chartist;  and  that  I  glory  in  the  name 
of  Chartist.  I  should  consider  I  was 
doing  myself  as  well  as  you  a  gross  in- 
justice if  I  did  not  make  this  plain  and 
decided  acknowledgment,  and  while  I  do 
that,  I  distinctly  and  deliberately  say  that, 
so  far  as  my  knowledge  of  Chartism  goes, 
the  man  that  charges  Chartists  with  being 
anxious  like  Sociausts  to  destroy  property 
and  divide  it  is  not  making  a  just  charge 
against  Chartists.  I  observed  that  when 
the  Attorney- General  commenced  his  ad- 
dress he  stated  that  he  was  sorry  at  the 


Digitized  by 


Google 


766] 


The  Qrieen  against  Ra/iiTem  and  o^^^a/1848. 


coarse  he  was  oompelled  to  take  owing  to 
the  fact  that  the  prisoners  now  before  you 
would  not  acknowledge  the  sapremacj  of 
the  law  through  pleading  guilty.  If  I 
thought  I  was  guilty  of  any  moral  crime, 
I  should  not  have  the  effrontery  to  stand 
before  you — I  should  bow  with  due 
res]>ect  to  the  Attorney' Oenercd ;  but  be- 
lieving that  I  am  not  guilty  of  any 
moral  crime  and  that  I  have  respect  to 
the  laws  of  my  country,  and  believing  that 
I  respect  these  laws  as  much  as  any  man 
who  sits  in  this  Court,  I  am  here  to  defend 
the  unjust  imputations  laid  against  me. 

The  AUoTMy-OeneraX  also  in  his  opening 
speech  stated  that  we  were  men  professing 
the  ideas  of  Socialists  and  wishing  to  de- 
strov  property.  When  that  statement  was 
made  I  little  expected  indeed  that  the 
man  upon  whom  the  Attorney -Oeneral 
chiefly  relied  was  not  a  Socialist,  but  an 
Owenite  as  he  says  he  was.  I  did  not  ex- 
pect that  the  AHomey^Oeneral  would  have 
selected  one  of  that  class  for  the  purpose 
of  proving  his  case ;  and  I  leave  you,  gen- 
tlemen of  the  jury,  to  judge  of  the  worth 
of  the  character  which  he  brought  forth 
under  that  name. 

(Gentlemen,  I  wish  to  call  your  attention 
for  a  moment  to  the  fact  that  I  am  a 
Chartist  and  why  I  am  one.  I  believe  it 
is  possible  to  mend  the  laws  of  this 
country.  I  may  be  in  error,  but  I  believe 
it  is  we  right  of  every  man  of  sound 
.  mind  untainted  with  crime,  of  twenty-one 
years  of  age,  to  have  one  vote  for  the  elec- 
tion of  a  deputy  who  is  about  to  become 
part  and  parcel  of  the  law  makers  for 
society.  This  is  one  of  the  reasons  why  I 
became  a  Chartist,  and  I  believe  from  what 
I  have  seen  of  the  present  state  of  the  law 
as  well  as  the  country,  that  if  such  was 
the  acknowledged  law-making  system  of 
the  country,  the  present  state  of  things 
would  not  exist.  Therefore  I  am  of  opi- 
nion that  it  is  well  that  that  should  be 
established.  I  also  believe  that  the  pre- 
sent electoral  districts  of  this  country 
should  be  sJtered,  where  one  man  that  I 
could  name  has  a  representation  of  104 
votes  and  sits  as  a  member  of  Parliament, 
making  the  laws  of  the  country,  while 
I  see  that  the  member  for  the  West 
Biding  of  Yorkshire  perhaps  may  have  to 
register  in  his  favour  10,000  or  16,000 
votes.  I  think  that  the  man  being  the 
representative  of  104  votes  onght  not  to 
have  the  same  power  as  the  man  repre- 
senting the  16,000  votes.  It  is  because  of 
the  distinction  in  that  arrangement  that  I 
am  to  a  certain  extent  a  Chartist.  It  is 
not  for  me  to  follow  this  matter  further. 
I  merely  give  you  these  two  instances 
why  it  IS  I  am  a  Chartist.  I  recognize 
the  remainder  of  the  Charter  as  thoroughly 
as  I  do  these  points. 
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Aldebson,  B.  :  There  is  no  objection  to 
any  persons  holding  those  opinions  and 
supporting  them  in  peace  and  tranquillity^ 
It  may  be  that  they  are  erroneous,  one 
man  thinks  they  are  right  and  another 
man  thinks  they  are  wrong,  but  each  man 
should  support  them  by  fair  argument. 

Defendcmt  Donovan :  That  is  my  opinion. 

Aldbrson,  B.  :  It  is  my  o])inion,  too. 
There  has  never  been  any  discussion  about 
that. 

[Donovan  proceeded  to  say  that  he  had 
nothing  to  do  with  issuing  the  placard 
announcing  the  meeting  and  procession 
for  May  Slat,  but  that  after  the  authorities 
had  prohibited  it,  he  had  two  interviews 
with  the  magistrates  at  the  Town  Hall, 
and,  finding  Uiey  were  determined  to  pre- 
vent it,  went  out  to  meet  the  procession 
on  his  own  responsibility  for  the  purpose 
of  saving  life  and  preserving  the  public 
peace.  He  tK>ld  them  it  would  be  worse 
than  madness  to  do  anything  in  opposi- 
tion to  the  authorities  who  had  so  much 
power.  The  result  of  his  action  was  that 
it  was  said  he  had  been  bribed  and  more 
than  a  dozen  attempts  were  made  on  his 
life  that  dav ;  he  was  hunted  into  WhU- 
taker's  hotel  by  a  thousand  people,  and 
had  to  escape  over  a  wall  at  the  back.  As 
to  the  meeting  at  the  People's  Institute 
on  May  21st,  he  had  said  that  before  a 
week  hundreds  of  lives  would  be  lost  in 
Ireland,  but  that  was  in  answer  to  Dr. 
BeynoldSf  who  said,  that  the  next  time 
there  was  an  election  for  a  conference,  he 
would  offer  himself  for  election,  and  re- 
present the  voice  of  Manchester,  and  not 
allow  moral  cowards  such  as  himself  and 
Leach  to  represent  them.  It  was  in  reply 
to  this  that  Donovan  stated  that  Dr.  Rwj* 
nolde*  language  would  result  in  the  death 
of  hundreds  in  Ireland.  The  witness  had 
only  reported  the  bad  part  of  the  speeches 
and  not  the  good.] 

I  should  be  at  once  acquitted,  were  not 
the  law  such,  as  I  understand,  that  if  I  am 
at  meetings  where  men  use  inflammatory 
language,  no  matter  whether  I  repudiate 
it  or  not,  I  must  take  my  share  of  the  re- 
sponsibility. 

Aldebson,  B.  :  I  will  tell  the  jury  it  is 
only  those  who  are  present  and  assent  that 
are  guilty. 

Defendant  West :  Gentlemen  of  the  jury, 
I  have  been,  like  most  of  the  others,  placed 
in  this  very  unfavourable  position,  that  I 
knew  not  what  evidence  the  Attomey'Oeno' 
ral  was  likely  to  bring  against  me  to-day, 
and  consequently  it  was  impossible  that  I 
could  be  prepared  with  witnesses  to  rebut 
the  statements  made  against  me.  His 
lordship  has  stated  that  it  is  part  of  the  law 
that  depositions,  when  they  are  taken  in 
criminal  cases,  can  be  given. 
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Alderson,  B.  :  Felony  cases. 

Defendant  West:  But  it  is  not  so  in 
ordinary  cases.  In  ordinary  cases  I  have 
generally  found  the  fact  to  be  this,  that 
where  a  party  was  apprehended  upon  a 
warrant  he  was  brought  before  the  magis- 
trates, the  depositions  were  taken  down 
in  his  presence,  and  upon  that  his  commit- 
ment was  made  out.  I  was  arrested  upon 
a  bench  warrant. 

Alderson,  B.  :  A  bench  warrant  is  not  a 
warrant  of  a  mafl^istrate.  It  issues  after 
the  bill  has  been  found  by  the  grand  jury. 

Defendant  West :  So  I  understand. 

Aldebsok,  B.  :  There  is  no  deposition 
there;  there  is  only  what  the  witnesses 
have  said  before  the  grand  jury,  which  is 
secret,  because  they  are  a  secret  tribunal. 

D^endant  West:  However,  I  do  put 
it  to  the  jury  as  a  case  of  great  hard- 
ship. The  Aifomev' General  in  his  open- 
ing speech  upon  this  case  endeavoured 
to  impress  upon  the  minds  of  the  jury 
that  Chartism  had  some  particular  inten- 
tion, that  the  true  meaning  of  Chartism 
was  to  persuade  people  that  the  property 
of  the  rich  should  be  divided  amongst 
the  poor  and  that  they  would  be  benefited. 
He  said  their  object  was  to  show,  by  the 
division  of  the  propeHy  of  the  country, 
tbat  the  people  would  be  benefited.  I  wish 
distinctly  that  it  should  be  understood  by 
this  Court  and  by  the  gentlemen  of  the 
jurv,  what  in  reality  I  mean  by  Chartism. 
I  do  not  mean  the  mere  machinery  of 
government,  but  I  mean  to  say  that  the 
Chartists  have  an  object  in  view  which  is 
to  better  the  social  condition  of  labouring 
men  We  do  not  want  to  destroy  property, 
but  we  do  say,  and  I  believe  it  to  be  a 
truth  which  will  not  be  contradicted,  that 
every  human  being  that  G-od  has  created 
has  a  right  to  live,  and  that  they  have 
a  right  by  their  labour  to  have  the 
means  of  living.  I  have  also  endea- 
voured always  to  impress  upon  those 
classes  above  me  in  society  that  this  was 
another  great  truth,  that  there  were  only 
three  ways  by  which  working  men  could 
live— by  their  labour,  or  as  paupers,  or  as 
criminals.  And  I  put  it  to  you,  if  you  ever 
had  in  yonr  minds  a  prejudice  against 
Chartism,  that  this  in  reality  is  all  I  have 
ever  done  during  my  life,  to  impress  upon 
the  middle  and  upper  classes  that  it  is 
better  to  allow  the  working  classes  to  live 
by  their  labour  than  to  have  to  support 
them  as  paupers  or  criminals. 

Alderson,  B. :  We  are  discussing  matters 
about  which  there  is  no  doubt,  but  that  is 
not  what  you  are  accused  of.  You  are 
accused  of  attempting  to  accomplish  cer- 
tain objects  by  force  of  arms  and  by  vio- 
lence, which  you  recommended  others  to 
use.  That  is  the  only  point  for  you  to 
discuss. 


Attomey^Oeneral :  And  also  having  been 
present  at  an  unlawful  assembly. 

Alderson,  B.  :  I  will  tell  you  what  an  un- 
lawtYil  assembly  is.  It  is  an  assembly  of  mul- 
titudes of  people  in  which  violent  speeches 
are  used,  tending  to  excite  the  alarm  of 
people  who  dwell  in  the  neighbourhood,  so 
as,  by  their  general  appearance,  by  their 
being  armed,  by  the  violence  of  the  lan- 
guage used,  to  set  the  different  orders  of 
people  at  anger  one  against  the  other.  All 
such  meetings  are  in  themselves  unlawfiil 
assemblies ;  and  it  is  an  offence  to  remain 
at  such  a  meeting  after  yon  discover  it  to 
be  so.  If  I  am  present  at  a  meeting  and 
discover  it  to  be  an  improper  meeting,  my 
duty  is  to  leave  it  and  go  home.  You  are 
accused  of  one  of  those  two  acts.  I  sup- 
pose it  would  be  rather  the  latter  ^han  the 
former. 

Defendant  West:  As  I  understand,  as 
far  as  I  have  been  able  to  read  what  is  said 
of  the  law  of  conspiracy,  there  must  be  a 
common  intent  ana  purpose  shown.  I  am 
in  an  indictment  here  with  a  large  number 
of  individuals  whom  I  never  saw  in  my 
life.  I  never  heard  of  their  names  till  I 
saw  them  in  the  indictment,  and  it  is 
rather  a  curious  circumstance  to  me  that  I 
should  conspire  with  men  whooi  I  never 
saw,  never  spoke  to,  and  never  had  any 
written  communication  with.  There  has 
been  no  evidence  brought  to  the  Bar  to 
prove  that  I  have  been  in  correspondence 
or  secret  connections  with  any  one  of  the 
individuals  I  am  charged  with  conspiring 
with,  and  I  do  think  Her  Majesty's  AUor- 
ney- General  ought  at  all  events  to  have 
brought  some  evidence  to  show  that  the 
conspiracy  did  exist  between  me  and  the 
other  parties.  I  do  think  it  is  unfair  that, 
in  conducting  this  prosecution,  the  Attov' 
ney^Oeneral  should  leave  the  whole  case  to 
Beswitik'e  policemen.  I  do  not  like  this 
prosecution  to  be  dignified  with  the  name 
of  a  State  prosecution,  it  is  too  contemp- 
tible for  it ;  it  is  Mr.  Beswioh  who  has  got 
up  this  matter,  and  I  am  only  sorry  that 
so  much  of  the  time  of  the  Court  has  been 
wasted  in  considering  this  matter,  or  that 
Her  Majesty's  Aitorney-Oenerai  should  be 
compelled,  as  he  stated,  to  come  hero 
to  bring  this  into  a  Court  of  Justice. 
IWeet  proceeded  to  say  that  on  May  18th 
he  had  not  recommended  them  to  use 
pitchforks,  or  said  that  the  streets  would 
now  with  blood.  That  language  was 
taken  from  an  Irish  newspaper,  and  he 
repudiated  it.  Nor  had  he  spoken  on  the 
21st  about  gaining  the  Charter  by  physical 
force.  He  was  not  present  as  a  delegate 
from  Stockport,  but  because  he  happened 
to  be  in  Manchester, 

Defendant  White  followed,  and  again 
denounced    BaU*8    evidence.      He    pro- 
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ceeded  to  refer  to  his  action  in  saving 
the  policeman  at  Blackstone  Edge,  and 
denied  that  he  had  nsed  the  language 
alleged.  If  they  were  to  be  maae 
responsible  for  tbeir  speeches,  proper 
reporters,  and  not  ignorant  policemen, 
should  have  been  sent  to  the  meetings. 
He  denied  that  he  had  been  party  to 
any  conspiracy,  and  stated  that  he  conld 
call  the  Mayor  and  Vicar  of  Bradford  to 
speak  to  his  work  in  preserying  the  peace 
of  that  town. 

BrfendarU  Leach  followed,  and  admitted 
that  the  reports  of  his  speeches  were  cor- 
rect, but  they  would  have  sounded  even 
more  moderate  if  reported  in  full.  He  was 
a  Chartist,  but  during  the  twenty-two  years 
he  had  spent  in  Manchester,  he  bad  been 
more  a  peacemaker  than  a  peace -breaker. 
He  was  not  in  Manchester  at  all  from 
April  2nd  to  April  20th,  during  which 
time  he  was  accused  of  attending  meet- 
ings there.  As  to  burning  churches, 
scarcely  a  week  passed  without  his  giving 
a  mite  to  the  church  or  Sunday-schools.] 

Defendcmt  Nisoon :  I  hope  I  shall  not  be 
considered  presumptuous  in  defending 
mvself  here  this  night  from  the  charges 
which  have  been  made  against  me.  I 
admit  many  talented  men  who  surround 
me  are  more  capable  of  defending  me 
than  I  am  myself,  but  believing,  like 
some  of  the  other  defendants,  that  my 
motives  have  been  right,  that  my  only 
exertions  have  been  to  see  my  country 
benefited  and  to  see  the  working  classes 
in  that  position  in  which  I  believe  as 
Englishmen  they  should  be  placed,  and 
believing  my  motives  and  exertions  have 
been  right  and  governed  by  just  prin- 
ciples, if  I  have  done  wrong,  I  will  openly 
confess  it  here.  I  don't  wish  to  get  off,  if 
I  have  broken  the  laws  of  my  country,  by 
the  superior  talent  of  any  other  individual 
or  by  any  technicalities  in  the  law.  I 
will  submit  to  be  punished,  if  I  have  done 
wrong ;  and,  therefore,  it  is  upon  this 
determination  that  I  have  maintained  my 
right  to  defend  myself  against  the  wishes 
of  my  friends. 

I  had  rather  not  say  anything  at  all 
upon  the  present  occasion,  if  I  could  meet 
with  that  clemency  from  the  AtUyi-ney- 
OenercU  which  he  nas  accorded  to  many 
of  the  other  defendants.  I  am  charged 
with  having  attended  four  meetings  in 
the  early  part  of  April  last.  I  admit 
attending  these  meeting,  and  I  admit 
speaking  rashly  and  foolishly,  and  letting 
my  feelings  overcome  my  better  judg- 
ment, being  inexperienced  and  having  no 
education,  only  what  I  have  gained  at  a 
Sunday-school,  and  by  hours  stolen  from 
labour;  having  suffered  privations,  per- 
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secution  and  misery,  whioh,  were  I  to 
enumerate  them,  would  bring  tears  into 
the  eyes  of  every  one  in  the  Court. 
Having  had  these  privations  to  contend 
with  from  my  infancy,  having  been .  left 
without  father,  and  from  my  earliest 
recollection  having  had  no  one  to  bring 
me  up  or  counsel  me,  I  have  been  thrown 
upon  the  troubled  waters  of  misery  and 
persecution ;  and  I  believe,  in  the  misery 
and  suffering  and  wretchedness  and  vice 
in  the  midst  of  which  I  was  brought  up 
through  circumstances,  had  I  not  become 
a  Chartist  at  a  very  early  age,  and  fond 
of  reading  and.  attending  meetings  to  get 
instruction  where  I  could,  had  not  I 
listened  to  the  good  advice  of  some  of  the 
.defendants  who  surround  me — that  the 
only  way  to  pass  through  life  honestly 
was  to  work  and  to  inquire,  to  learn,  to 
read,  and  to  act  upon  honest  and  just 
principles — I  do  believe  that,  had  it  not 
been  tor  some  of  the  defendants  around 
me,  I  should  not  have  been  in  my  native 
land  or  in  the  dock  at  the  present  time. 
I  need  not  be  aehamed  to  avow  this.  We 
are  all  creatures  of  circumstances ;  and  if 
these  circumstances  over  which  I  have 
had  no  control  have  arisen,  if  society  in  its 
unjustness  has. brought  misery  upon  me,  I 
am  not  to  blame.  Some  of  the  defendants 
have  given  me  their  good  instructions  and 
good  advice,  which  I  have  taken. 

Up  to  the  4th  of  April  I  have  main- 
tained an  honest  and  upright  character. 
I  have  worked  from  the  early  age  of 
six  years  for  my  livelihood,  and  this  is 
the  first  occasion  of  my  appearing  before 
such  a  tribunal  as  the  present,  ^t  the 
trade  to  which  I  belong,  which  ia  glass 
making,  we  are  required  to  work  all 
night.  Throligh  some  misfortune  our 
metal  was  not  ready  on  the  3rd  of  April 
to  begin  in  the  morning,  and  walking 
through  the  town  I  came  to  New  Cross. 
I  saw  a  great  many  people  with  Mr.  BaU 
taking  down  a  number  of  names  of  the 
jinemployed  to  go  as  a  deputation  to  the 
Mayor  of  Manchester.  I  had  been  ac« 
quainted  a  few  years  back  with  Bail,  he 
being  a  member  of  the  Temperance 
Society  to  which  I  belonged.  We  recog- 
nized each  other,  though  we  had  not  seen 
each  other  for  three  years ;  he  asked  me 
whether  I  would  accompany  him  as  a 
deputation.  I  said  willingly,  if  the  people 
here  elect  me  as  one  of  the  representatives, 
I  will  go  upon  the  spur  of  a  moment.  I 
accompanied  him  down  to  the  Mayor  and 
magistrates  at  the  Town  Hall ;  the  Mayor 
and  magistrates  received  us  courteously, 
and  in  a  familiar  and  praiseworthy  spirit. 
They  reasoned  with  us  upon  the  distress 
which  existed,  showing  us  that  they  had 
no  control  over  it,  but  all  they  could  do 
was  to  recommend  the  poeple  to  go  to  the 
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Poor  Law  GnaTdians  and  to  demand  the 
relief  they  were  entitled  to.  The  Board 
of  Guardians  promised  they  wonld  do  what 
the  Mayor  ^^^  maffistrates  stated  at  the 
time.  We  returned  again  to  Stevenson 
Square.  BaU  in  the  morninff,  with  some 
of  the  parties,  had  got  up  a  placard  to  call 
a  meeting  for  the  3rd  of  April  in  Steven- 
son Square.  I  was  not  aware  that  such 
a  meeting  was  to  take  place.  I  attended 
that  meeting,  and  that  was  the  first 
meeting  I  attended.  I  moved  a  vote  of 
thanks  to  the  Mayor  and  magistrates  for 
the  kind  manner  in  which  they  had  re- 
ceived us,  and  seeing  the  misery  depicted 
in  the  countenances  of  the  men  around 
me,  having  suflTered  the  pain  and  pangs 
of  hunger,  and  knowing  what  it  was  to 
feel  for  my  conntrymen,  I  spoke  with 
excitement  on  that  occasion.  I  admit  I 
did  so,  and  I  have  regretted  it  since.  The 
witness  stated  that  1  advised  the  peoi)le 
to  get  arms  before  they  slept.  He  admits 
that  the  meeting  was  composed  of  young 
men  and  boys,  and  all  unemployed.  If  I 
could  be  so  senseless  as  to  advise  men  out 
of  emplovment  to  go  and  buy  arms  to 
ftffht  with,  there  ought  to  be  a  jury  of 
physicians  sitting  here  to  see  whether  I 
was  of  right  mind  or  not,  instead  of  a 
juiT  to  try  me  for  seditious  riots,  tumults, 
ana  I  do  not  know  what. 

Now  let  me  state  a  f^,  which  is 
creditable  to  some  of  the  defendants  but 
not  as  to  me,  namely,  that  the  defendaDts, 
i^ways  having  a  regard  to  the  peace  of 
tlie  town  in  their  character  of  men  and  of 
Chartists,  summoned  me  upon  that  night 
to  appaar  before  them  to  answer  for  my 
conauct  in  speaking  at  that  meeting,  and 
being  connected  with  Mr.  Ball  and  the 
transactions  of  the  unemployed.  I  had 
only  become  mixed  up  with  them  upon 
that  morning.  I  appeared  before  them 
at  8  o'clock  at  nignt  at  the  People's 
Institute.  There  were  present  Orocott, 
Banhin,  Clarhe,  and  FHnn,  and  some  of 
the  other  defendants.  Thev  asked  me 
what  I  thouehb  of  myself  for  being  in 
company  with  such  a  man  as  Ball,  and 
pointed  out  to  me  several  incidents  in  his 
cliai*acter,  his  violent  speeches,  and  his 
manner  of  proceeding.  They  disclaimed 
the  violent  proceedings  in  the  town,  and 
said  that,  if  anything  should  happen  from 
their  proceedings,  I,  as  being  a  Chartist 
ai.d  a  recognised  member  of  the  Chartist 
bcdy,  should  Inring  disgrace  upon  them. 
I  knew  littie  of  BaU*8  character;  from 
what  little  I  did  know  of  him  I  believed 
him  to  be  honest  and  sincere,  and  wishing 
to  do  all  the  good  he  could,  like  myself.  I 
was  indiniant  at  their  language  towards 
me,  and  I  said  that  I  believed  BM  to  be 
honest,  and  that  I  believed  I  was  doins 
right,  and  that  I  would  not  be  oontroUed 


by  them.  Had  not  I  been  foolish  and 
headstrong,  had  not  I  been  enthusiastio 
and  ignorant,  I  should  have  listened  to 
them.  I  said  I  would  please  myself  in 
my  conduct,  how  I  acted.  Well,  said  the 
defendants,  if  you  do,  we  will  expunge 
your  name  from  the  books  of  our  society, 
and  if  you  get  yourself  into  dilEculties  we 
will  show  you  no  sympathy.  I  said,  very 
well,  and  my  name  was  expunged  from 
the  books  of  the  association.  But,  though 
I  saw  my  error,  I  would  not  go  and  admit 
that  I  had  been  wrong.  I  feel  bound  in 
honour  to  the  defend^ts,  and  in  justice 
to  them,  to  state  these  facts  before  you. 
These  facts  may  militate  against  me,  but 
I  am  sure  they  will  go  in  their  favour; 
they  are  the  truth.  I  can  only  regret 
that  I  did  not  listen  to  that  advice  and 
g^ve  up  the  company  of  BaU,  though  my 
connection  with  him  proceeded  no  further 
than  the  16th  of  April.  From  the  8rd  of 
April  to  the  16th  I  had  watched  him 
closely.  I  began  to  consider  thai  he  had 
no  means  of  gaining  a  livelihood ;  he  never 
worked,  he  was  always  among  a  set  of 
fellows  about  the  New  Cross,  and  he  did 
not  appear  to  want  work.  Ho  said  he  had 
money  taken  out  of  his  pocket.  Whispers 
began  to  reach  me  about  his  character. 
Upon  the  16th  of  April,  at  Stevenson's 
Square,  I  did  not  see  a  respectable  man, 
nor  a  man  of  average  age,  say  80  or  40,  in 
that  meeting;  whether  the  policeman 
swears  that  there  were  two  or  three 
hundred  present  I  am  not  sure.  I  de- 
nounced any  further  proceedings  in  these 
meetings.  I  had  seen  my  error,  and  I 
wished  to  make  all  the  amends  that  I 
could.  I  believe  I  did  act  wrong  upon 
that  occasion ;  I  have  believed  ever  since 
that  time  that  I  did  act  wrong,  and  never 
did  I  expect  that  this  prosecution  would 
have  taken  place.  The  magistrates  of 
Manchester  knew  at  the  first  meeting  of 
the  transactions  and  the  speeches  which 
were  made.  '  If  the  magistrates  thought 
that  what  I  had  spoken  was  likely  to  tend 
to  a  breach  of  the  peace,  and  if  Mr.  Beiwich, 
who  was  at  the  meeting,  thought  so,  he  was 
bound  as  an  officer,  and  the  peace  magis- 
trates were  bound,  to  apprehend  me  at 
that  time  to  prevent  mo  doing  further 
mischief  or  committing  myself  further. 
I  ask  the  Attomey*Omeral,  and  I  ask  the 
parties  getting  up  this  prosecution, 
whether  it  would  not  have  been  more 
consistent  and  more  Christian-like  if  they 
had  apprehended  me  then,  and  told  me 
the  consequences  of  my  conduct.  Seeing 
I  was  young  and  inexperienced  it  was 
th^ir  dtttvto  act  in  that  way,  even  though 
they  might  think  I  deserved  punishment ~ 
for  that  meeting.  There  was  a  Government 
reporter  there  at  that  time.  He  would 
make  a  report  of  the  speeches  to  Gk>vem- 
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ment.  If  they  thought  my  speech  was 
likely  to  lead  to  riots,  and  those  kinds  of 
transactions,  why  not,  as  a  Goyernment 
wishing  to  preserve  the^  x^ace  of  -  the 
oonntry  ana  good  feeling  among  all 
classes  of  society,  have  apprehended  me 
npon  that  night,  and  prevented  my  doing 
evil  for  the  mtare.  What  would  be  said 
if  I,  as  a  thief,  were  to  break  into  one  of 
your  houses  and  take  some  article  of 
small  value  and  you  informed  a  police 
officer  that  I  had  done  so,  and  he  was  to 
say — Oh,  he  bas  not  taken  an  article  of 
great  value,  let  him  come  again  and  take 
another  article  or  two ;  the  erimo  will  be 
greater  against  him,  and  we  can  punish 
him  more  severely,  and  then  we  will 
apprehend  him.  Ijpon  the  3rd  of  April 
it  appears  I  spoke  a  seditiouH  speech ;  I 
admit  I  did  so,  if  it  may  be  termed  ho, 
but  not  the  language  the  policeman  has 
sworn  to.  I  broke  the  laws  of  my  country 
then.  Upon  the  8th  of  April  I  spoke  at 
another  meeting  very  enthusiastioally. 
Why  did  not  the  prosecution  apprehend 
me  then,  which  they  had  lull  legal  power 
to  do  P  Why  did  they  not  commit  me 
tbenP  The  reporter  has  given  a  wrong 
speech  to  me.  I  spoke  before  Mr. 
Vha^doick,  and  he  spoke  in  reply  to  me. 
I  was  threatened  to  be  thrown  out  of  the 
cart  for  my  language  there.  The  police- 
man knows  nothing  about  this.  The  chief 
evidence  in  all  the  four  meetings  that  I 
attended  is  that  I  advised  the  people  to 
fight,  and  it  appears  very  curious  that  I 
should  speak  the  same  language  at  all  the 
meetings. 

Again,  I  have  a  complaint  to  make  of 
the  manner  in  which  I  was  apprehended, 
and  have  been  treated  since.  I  was 
apprehended  upon  a  bench  warrant  by 
[x>liceman  Gothngham  in  Oldham  Street, 
at  6  o'clock  on  'Ihursday  evening,  eight 
days  after  the  warrant  bad  been  issued 
against  me.  I  knew  there  was  a  warrant 
out  for  my  apprehension,  yet  I  walked 
through  the  streets  of  Manchester  every 
day.  That  is  a  proof  that  I  have  had  no 
criminal  intentions,  or  I  would  have  de- 
sired to  seek  my  own  safety  by  getting  out 
of  the  Way  ;  instead  of  that,  I  leave  myself 
to  be  apprehended,  believing  that  the 
Government  would  never  prosecute  me  for 
the  speech  I  spoke  in  April,  which  they 
had  allowed  to  lie  over  so  lon^,  seeing 
that  I  had  taken  no  part  in  public  affairs 
since  that  time. 

AttofT^-Omieral :  You  spoke  on  the 
26th  of  May. 

Defendant  Nwon :  I  asked  CoUingham, 
"  Where  is  the  warrant  for  my  apprehen- 
sion P"  He  said,  "I  have  not  got  one, 
but  I  know  you  to  be  John  Nixon,  I  have 
given  evidence  against  you  before  the 
grand  jury."    He  said  the  warrant  was 


all  one,  and  the  whole  of  the  47  defendants 
were  all  in  one  indictment,  and  that  they 
could  not  carry  a  piece  of  the  warrant  to 
every  individual,  but  he  said,  if  I  would 
go  down*  to  the  police  office,  he  would 
show  it  me.  I  went  to  the  police  office 
and  asked  for  the  warrant.  They  said  it 
was  at  the  Town  Hall.  I  had  been  in 
custody  for  15  or  16  hours  without  any 
warrant  being  shown  to  me.  Mr.  Ma/ude 
fixed  my  bail  at  two  100/.  sureties,  while 
every  other  of  the  defendants  was  fixed  at 
two  601.  I  have  been  in  prison  four 
months.  Even  if  I  had  been  innocent,  I 
could  not  got  that  amount  of  bail,  and  I 
am  allowed  to  remain  in  custody  for  four 
months  and  no  remedy  whatever.  I  feel 
this  is  a  hardship,  and  I  feel  that  this  is 
the  only  place  where  I  can  make  this  com- 
plaint ;  and  I  do  think  that  the  imprison- 
ment of  nearly  four  months,  which  I  have 
suffered,  will  satisfy  the  ends  of  justice  for 
what  little  error  I  have  committed.  I  do 
repudiate  all  intention  of  resisting  the 
Government  or  the  institutions  of  the 
country.  I  spoke  at  those  meetings  to 
get  sympathy  for  the  working  people,  and 
for  something  to  be  done.  Through  these 
meetings  the  Government  did  exert  them- 
selves and  stirred  up  trade.  The  people 
got  employment,  and  these  meetings  fell 
off,  ana  I  heard  tell  of  them  no  more. 

In  conclusion,  I  do  feel  extreme  regret 
for  the  language  I  made  use  of,  and  had 
the   Attorney- General  asked  me  if  I  re- 
gretted the  language,  I  would  have  said 
yes,  and  pleaded  guilty ;  but  I  cannot  in 
conscience    plead  guilty  to  that  indict- 
ment, believmg  that  I  neyer  intended  to 
commit  the  crimes  charged  against  me 
there.    My  only  crime  has  been  to  love 
my  country  and  my  fellow  men,  and  if 
that  be  a  crime  I  am  willing  to  avow  it. 
The  Attorney- Oenerdl,  through  your  ver- 
dict of  guilty  against  me,  may  send  me  to 
confinement.      He  has  in  his  generosity 
which  he  has  begun,  and  which  I  give  him 
every  praise  for,  showed  a  magnanimous 
spirit,  worthy  of  a  public  prosecutor.    I 
•give  every  praise  also  to  the  judge  who 
has  tried  me,  and  I  shall  always  feel  thai 
I  have  had  justice  done  me  this  day.    I 
have  more  respect  for  the  laws  of  iHy 
country,  administered  under  the  present 
judge  who  tries  me,  than  I  ever  had  before. 
I  came  into  this  Court  with  the  impression 
that  the  laws  of  this  country  were  made 
for  the  rich  and  not  for  the  poor ;  I  am 
glad  to  say  that  that  impression  is  re- 
moved from  my  mind,  and  let  my  fate  be 
what  it  may,  I  Eubmit  without  a  murmur, 
believing  that  I  have  had  a  fair  and  hon- 
ourable trial.    I  make  a  proposition  to  the 
Attorney' General  that  I  do  feel  sorrow  and 
regret  for  my  past  condiict  for  attending 
those  meetings  and  speaking  there,  bvt  1 
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hope  yon  will  pve  me  every  credit  for 
sincerity  of  motivoM  and  good  intentions ; 
and  I  do  think,  and  I  offer  that  as  a  pallia- 
tion, that  the  four  months  I  have  suffered 
in  prison  will  satisfy  the  ends  of  justice 
for  any  offence  I  have  committed.  Thank- 
ing you  and  my  lord  for  your  attention  to 
the  few  remarks  1  have  made,  I  leave 
my  case  in  your  hands,  believing  that  I 
shall  have  justice  done  me,  which  is  all  I 
can  expect,  and  I  desire  no  more. 

.    Wednesday,  December  20th. 

Evidence  tor  the  Dbpence. 

Thomas  Stone  Austin — Examined  by 
Atkinson. 

Was  a  constant  attend^mt  at  the  meet- 
ings of  the  People's  Institute.  Knew 
QrocoU  and  Ranicm^  Orocott  generally 
presided. 

How  many  evenings  during  the  week 
did  you  attend  the  meetings  P — During  the 
sittings  of  the  National  Convention  there 
were  two  or  three  meetings  a  week,  with 
the  exception  of  Sunday. 

Aldehson,  B.  :  What  do  you  meanP 
There  is  no  National  Convention  bnt  Par- 
liament. 

Atkinson :  There  ^as  a  body  sitting  in 
London  which  was  called  b^  that  name. 

Attorney- General :  Of  which  two  of  the 
defendants  were  members. 

Aldebson,  6. :  Those  who  are  members 
of  such  a  body  take  npon  themselves  a 
great  responsibility.  If  that  is  to  be  tole- 
rated, we  are  upon  the  edge  of  a  revolution. 

Witness :  1  have  seen  Ch'ocott  as  chair- 
man, but  I  scarcely  ever  heard  him  deliver 
an  address  in  my  life.  I  never  heard  him 
recommend  the  use  of  pikes.  Where 
there  has  been  language  which  he  thought 
inconsistent  or  anything  like  violence,  he 
has  frequently  dissolved  the  meeting  and 
Vacated  the  chair.  At  the  meeting  at 
the  People's  Institute  on  May  21st 
Qroeott  was  in  the  chair.  Dr.  Reynolds 
recommended  the  purchasing  of  pikes 
and  other  arms.  He  then  related  a 
catalogue  of  what  articles  he  had  of  that 
description  for  sale.  Orocott  got  up  and 
stopped  him,  and  said  he  would  not  allow 
such  language  when  he  was  chosen  by  the 
people  to  preside.  The  last  Sunday  in 
July  the  committee  agreed  that  they 
would  not  have  anything  to  do  with,  nor 
sanction  any  proceedings  that  were  taken 
for  the  more  effectual  destruotiun  of  pro- 
peHy. 

Aldebsou,  B.  :  When  was  this  P — The 
last  Sunday  in  July  the  committee  carried 
that  resolution.  They  laid  it  before  their 
members  on  the  first  Simday  in  August, 
and  the  members  sanctioned  it. 

Aldebson,  B.  :  This  is  not  material ;  it  is 
subject  to  the  same  objection  as  before, 


that  it  is  setting  off  a  good  act  against  a 
bad  one. 

Atkinson:  The  intention  of  the  parties 
in  this  conspiracy  is  a  most  material  issue, 
what  their  intent  was  when  they  met 
together,  and  if  you  show  about  the  same 
time  their  contemporaneous  acts,  that  is 
the  acts  of  the  body  and  parties  identi6ed 
with  them,  it  is  material,  I  apprehend,  to 
show  what  was  their  conduct  at  other 
times.  This  is  an  instance  of  conduct 
during  the  time. 

Aldebson,  B.:  Particular  conduct  at 
other  times  is  not  evidence. 

Witness:  On  G-ood  Friday  in  Smich- 
field  Market  Rankin's  speech  consisted 
in  ordering  the  people  not  to  destroy 
the  property  of  the  poor  people  that 
had  standings  in  the  market,  or  else 
he  would  be  one  of  the  first  to  hand 
them  over  to  the  proper  authorities.  Qro- 
cott  was  secretary  or  something  belonging 
to  the  Minors'  Association  when  I  first 
became  acquainted  with  him.  His  general 
character  is  a  peaceable  man,  and  one  of 
the  most  humane ;  he  is  one  of  the  best 
neighbours  I  over  lived  near.  Rankin's 
character  is  that  of  a  humane,  peaceable, 
industrious,  straightforward  man. 

Examined  by  Defendant  Donovan. 

I  recollect  yon  having  some  altercation 
with  Dr.  Reynolds  at  the  meeting  at  the 
People's  Institute.  Dr.  Reynolds  had  been 
recommending  the  purchasing  of  arms  of 
every  description.  He  stated,  amongst 
other  things,  that  he  had  short  swords  at 
d^d.  each.  You  got  up  to  oppose  such 
language ;  in  fact,  when  the  chairman  had 
stoppea  it,  you  said  you  would  not  recog- 
nise such  like  proceedings  at  Chartist 
meetings,  and  tnat  that  language  and 
such  like  would  be  the  cause  of  the  death 
of  hundreds  in  Ireland. 

Examined  by  Defendant  Cropper. 
I  was  at  a  meeting  which  was  held  in 
Stevenson  Square  for  the  purpose  of  peti- 
tioning Parliament  for  the  restoration  of 
Frost,  WHUams,  and  JoTies.  In  tJie  first 
place  you  advised  the  men  to  use  all  legal 
and  constitutional  means,  and  to  abstain 
from  using  intoxicating  drinks ;  you  re- 
iterated to  them  the  length  of  time  you  bad 
been  a  teetotaller,  and,  if  the  meeting  then 
and  all  persons  would  adopt  the  same  prin- 
ciples that  you  had  adopted,  they  would 
have  the  means  within  their  power  of 
gaining  the  electoral  franchise.  Then 
you  said  they  would  have  power  to  elect 
parties  to  Parliament  that  would  repre- 
sent their  feelings.  You  after  that  got 
up  and  pledged  the  meeting  to  abstain 
from  all  intoxicating  drinks  till  such  time 
as  the  redress  of  those  men's  grievanoes 
was  obtained. 
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Aldbbson.B  :  What  had  that  to  dowitli 
Frost  ftod  Janes  t  Yoa  beat  all  the  police- 
men, for  yoa  repeat  it  from  memory  with- 
out any  notes  at  all. 

Gross-examined  by  the  Attomefii'QenaraX, 

Were  you  present  in  oourt  last  night  ? 
Did  you  hear  Donovan's  speech  ? — ^No. 

Do  you  mean  to  say  you  were  not  hero 
yesterday  evening  when  Donovan  was 
speaking  P — ^I  was  here  a  portion  of  the 
time.    Donovan  had  begun  to  speak. 

Did  you  not  hear  him  explain  how  it 
was  that  men  would  be  killed  in  a  week, 
that  several  hundreds  would  be  killed  in 
a  week  P — I  do  not  recollect  him  mention- 
ing a  week.  I  recollect  his  explaining  his 
conduct  over  that. 

How  long  have  you  been  a  Chartist  P — 
Since  1839. 

You  talked  of  the  Convention.  Did  not 
the  Chartist  body  in  Manchester  send  two 
persons  to  London  and  pay  for  their  being 
there  ? — There  was  two  peraons  as  repre- 
aentatives  of  the  Chartist  body  in  Man- 
chester. 

Were  not  they  paid  by  the  Chartist 
body  in  Manchester  P — I  cannot  say  as  to 
their  pay ;  I  had  nothing  to  do  with  the 
money  afiairs. 

Was  not  one  of  them  Leach  and  the 
other  Donovan  ? — Yes. 

Are  you  employed  by  the  Chartists  P — 
No. 

You  keep  the  rooms,  do  not  you  P — No. 

Have  you  been  in  the  habit  of  regularly 
attending  P — Yes. 

You  said  you  met  very  much  while  this 
body  was  sitting  in  London  P — Yes. 

Why  were  those  meetings  frequent 
while  the  people  were  sitting  in  London 
whom  you  call  the  Convention  P — There 
was  excitement,  and  some  people  came, 
and  we  opened  the  doors,  and  there  was 
some  letters  read,  and  sometimes  parties 
made  speeches. 

Aldebson,  B.  :  Letters  read  from  whom  P 
— fVom  Leach  and  other  parties,  and 
Donovan. 

About  what  was  going  on  in  London  P 
—Yes. 

And  about  the  10th  of  April,  and  the 
meeting  there  upon  Kenningtou  Com- 
mon P — Upon  the  10th  of  April,  upon  the 
information  coming  down,  only  what  came 
by  post. 

Preparatory  to  it ;  were  not  there  meet- 
ings preparatory  to  the  10th  of  April  P — 
Yes. 

Every  day  in  the  week? — ^Not  every 
day. 

Attorney  -  Oeneral :  Yon  say  yourself 
every  day  P — Two  or  three  meetings. 

Were  not  they  the  3rd,  4th,  5th,  6th, 
7th,  8bh,  and  9th  P — There  was  not  any  on 
the  3rd. 


Do  you  not  know  of  meetings  on  the 
4th,  5th,  6th,  7th,  8th,  and  9th  P— I  know 
of  a  meeting  in  Stevenson  Square  on 
the  4th. 

Was  not  there  one  on  the  6th  p— I  can- 
not swear. 

Was  not  there  one  on  the  6th,  at  which 
there  were  upwards  of  5,000  or  6,000 
people  present  P  There  were  two  meetings 
on  Several  days  ;  were  you  not*  present  at 
two  meetings  upon  the  same  day  P— No. 

There  was  a  meeting  on  the  7th  p — Yes. 

Attorney' Oeneral :  Your  lordship  will 
find  there  were  present  about  5,000  in  the 
afternoon. 

Alo£Bson,  B.:  I  have  not  got  it  so; 
there  were  500  or  600  present  upon  the 
6th  of  April. 

Attorney-General :  Were  preparations 
being  made,  or  were  you  waiting  for 
orders  from  what  you  call  the  Convention  P 
— No.  What  we  waited  for  from  the  Con- 
vention was  what  we  read  in  the  newA- 
papers  and  occasionally  a  letter ;  that  was 
what  wo  did  to  see  how  they  were  acting 
in  London  with  regard  to  the  NationiS 
Petition. 

Which  petition  was  to  be  presented  on 
the  10th  of  April  P— Yes. 

Do  not  you  know  that  a  large  meeting 
was  to  have  been  held  in  Manchester  npon 
the  10th  of  April,  but  the  military  were 
called  in  P — No. 

There  was  a  meeting  to  be  held  on  the 
10th  of  April  P— No,  not  by  xhe  Chartists. 

Was  not  there  a  meeting  by  other 
people  to  be  held  P— I  do  not  know  any- 
thing about  that.  There  were  committee 
meetings  held  in  the  evening  at  the 
People's  Institute.  There  was  no  secret 
committee,  there  was  no  secrecy.  Myself 
and  Grocoti  were  members  of  the  select 
committee,  but  not  Ohadwiek  or  Banhin, 
or  any  other  of  the  defendants. 

You  say  that  Ghadwick  was  not  a  mem- 
ber of  your  body ;  do  you  know  of  dubs 
being  held  P — No. 

You  never  heard  of  themP — ^I  have 
heard  there  were  clubs,  but  I  never  at- 
tended any  of  them.  I  was  at  a  meet- 
ing at  Stevenson  Square  on  April  4th. 
Oropper  advised  the  people  to  temperance, 
and  to  use  all  means  within  their  power 
to  obtain  the  elective  franchise,  to  ab- 
stain from  intoxicating  drinks  till  such 
time  as  Frost,  WilUams,  and  Jones  had 
obtained  the  redress  of  their  grrievances. 

Aldbrsom,  B.  :  Do  you  know  what  Frost 
and  WUUams  were  punished  for  P^ For 
some  disturbances  in  Wales. 

Aldbbson,  B.  :  For  high  treason  and  kill- 
ing people,  for  committing  murder  and 
treason  at  the  same  time.  That  is  some- 
thing like  what  Barrabas  did  in  former 
times.  The  people  then  called  out  that 
he  should  be  spared. 
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Be-examined  by  Atkmson. 

There  was  no  secrecy  about  the  com- 
mittee. Ohadwick  and  BaU  were  never 
recognized  as  ChartistB,  they  were  unem- 
ployed. 

Bieha/rd  Bestoich  re-called. 

Defendant  Donovan:  Do  you  recollect 
the  31st  of  May  P— I  do  very  well. 

Do  you  recollect  to  have  heard  upon 
that  occasion  that  I  had  run  the  risk  of 
my  life  in  staying  the  people  coming 
from  Oldham  P — Yes,  I  understood  that 
was  so. 

Aldebson,  B.  :  You  understand  that 
Domwan,  in  stopping  the  procession 
coming  through  the  turnpike  gate,  ran 
the  ri^  of  his  life  p — Yes,  that  was  after 
the  meeting  had  been  stopped. 

They  were  angry  at'  being  stopped  P — 
There  were  a  number  of  people  m  Man- 
chester met  him  a  mile  and  a  half  from 
where  the  meeting  was  stopped,  and  fol- 
lowed him  into  a  public-house,  and  he 
escaped  by  the  back  way. 

Atkinson:  From  your  knowledge  of 
Gfrocott,  do  you  know  that  he  has  been 
opposed  to  all  violence  P — I  understand 
that  in  August  he  was  much  opposed  to 
what  we  expected  to  take  place  at  that 
time. 

There  was  expected  to  be  an  outbreak 
in  August  ? — Yes,  we  did  expect  it. 

William  Treackoell,  of  Manchester, 
spoke  to  Rankings  character. 

James  Htbhert,  town  councillor  of  Man- 
chester, spoke  to  Leach*s  character. 

Aldebson,  B.  :  We  have  heard  that  he 
was  a  delegate  to  the  Convention  P— I  be- 
lieve he  was,  though  I  cannot  say  it  from 
my  own  knowledge. 

Cross-examined  by  the  Attomey-Oeneral. 

You  have  been  asked  as  to  his  general 
character,  and  you  say  you  know  nothing 
against  him.  Do  you  not  know  that  he 
was  convicted  of  sedition  P — I  did  not 
know  that ;  I  never  heard  of  it. 

Aldebson,  B.  :  You  do  not  know  either 
way  P— I  do  not. 

Attorney-General:  Did  not  vou  hear  that 
he  was  tried  P — I  never  heara  of  it. 

Defendant  Leach :  J  never  was  convicted 
of  treason. 

Attorney- GMieral :  You  do  not  mean  to 
say  you  were  not  tried,  (a) 

Thomas  Filee—^xamiaQd  by  D^enda$U 
Cropper, 

I  remember  a  meeting  being  held  on 
Blackstone  Edge  on  the  11th  of  June. 
I  was  present  I  did  not  see  you  address 
the  meeting. 

(a)  Leach  was  one  of  the  defendanii  in 
Beg.  V.  Feargus  G'Cimnor  and  others,  4  St  Tr. 
N.S.  985. 


Cross-examined  by  the  Attomey-Oeneral. 
How  many  people  were  there,  do  you 
think  P^Thvre  were  a   great  many.      I 
have  no  idea  how  many. 
Many  thousands  P— Yes. 
Were  shots  fired  P— I  did  not  hear  any. 
You  heard  no  shots  fired  P— No. 
Did  you  see  the  men  run  after  a  police- 
man P — When  I  left  the  meeting  Donotfan 
was  speaking.    I  saw  some  men  run  after 
a  policeman,  I  believe. 

In  what  order  did  the  men  speak  P  Who 
spoke  first  P — I  did  not  take  any  x>artioulftr 
notice. 

How  far  is  Blackstone  Edge  from  Man- 
chester P — I  cannot  say. 

Attomey-Oeneral :  It  is  14  miles,  I  think, 
from  Manchester.  How  far  from  Oldham 
is  it ;  is  it  in  a  place  where  they  could  all 
meet  pretty  well  from  the  different  parts 
of  the  county  P — People  came  from  Old- 
ham to  the  meeting. 

Did  you  see  people  walking  in  marching 
order  P — No,  wnen  I  got  there,  it  was  one 
o'clock,  and  there  was  a  great  deal  of 
noise. 

Were  there  any  meetings  held  daily 
before  the  10th  r — I  cannot  say  there 
was. 

What  did  they  hold  meetings  forP — 
The^  held  the  meetings  principally  to 
petition  Parliament  previous  to  the  10th, 
to  get  up  petitions  and  so  forth,  and  to 
advocate  the  principles  of  the  Charter. 

The  petition  was  signed  long  before 
the  10th,  you  knowP — It  was  presented  on 
the  10th. 

But  it  was  signed  long  before  P — It  was 
signing  up  to  the  very  latest  hour — ^the 
latest  it  could  possibly  be  got  up. 

Aldebson,  B.  :  Where  did  the  people 
come  from  in  order  to  meet  at  BlacKstone 
^g®;   you  Bay  some  came  from  Man- 
chester and  some  f^om  Oldham  V — Yes. 
Did  any  come  from  Rochdale  P — Yes. 
Todmorden  P— Yes,  I  believe  so. 
Did  YOU  see  any  from   any  parts   of 
Yorkshire  P— Yes. 

Did  you  see  any  from  Bradford  P — ^I 
cannot  sav  to  all  those  places.  I  can  only 
say  what  I  heard. 

Did  you  hear  the  people  talkine  of 
coming  from  Bradford  P—-t  did  not  hear. 
There  was  one  man  said  he  came  from 
Halifax. 

Any  from  HuddersfieldP — I  did  not 
hear. 

From  various  parts  P-^Yes.  I  have  no 
idea  how  many ;  there  were  a  groat  many. 
I  did  not  see  any  banners. 

What  did  the  people  speak  fromP — A 
cart. 

To  raise  them  a  little  above  the  rest 
that  they  might  be  seen  P— Yes,  there  mm 
a  hollow,  and  the  cart  was  placed  thera^ 
and  the  people  stood  all  round. 
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John  Orion — Examined  by  B^fefndant 
Cropper, 

I  lodged  with  Cropper.  I  recollect  his 
being  with  me  the  whole  of  Sunday,  Jane 
11th,  the  day  of  the  Blackstone  Edge 
meeting.    He  was  not  there. 

Gross -examined  by  the  AUomey^Oeneral. 

Are  you  a  member  of  the  Chartists  P — 
No. 

I  suppose  you  sit  with  Cropper  most 
Sundays  P — We  do  in  general  all  day  Sun- 
days. 

What  makes  you  recollect  haying  sat 
with  him  upon  the  Sunday  of  the  Black- 
stone  Edge  meeting  P — I  remember  saying 
to  him  in  the  morning  part  was  he  going 
to  that  meeting  to-day,  for  I  did  not  like 
him  going  to  the  meeting.  I  said,  "Are 
you  going  to  that  meeting  to  day  P  "  And 
he  said,  "  I  think  not,  we  will  have  a  walk 
together  this  afternoon." 

Beplt. 

AUomey^Oeneral  (in  reply) :  This  indict- 
ment was  not  presented  by  me  to  the 
grand  jury  nor  by  the  authority  of  Go- 
vernment.  It  was  preferred  by  the  autho- 
rities of  Manchester  at  a  moment  when 
Manchester,  as  you  have  heard  from  tbe 
OTidenoe  of  Mr.  BeswicJc,  was  in  a  state  of 
great  alarm  and  terror,  well  warranted,  I 
think,  by  what  was  occurring  in  the  town 
at  the  time.  And  I  make  this  obseryation 
with  no  desire  at  all  to  cast  any  blame, 
for  none  can  be  imputed  to  the  authorities 
who  preferred  the  indictment,  but  simply 
as  a  reason  why  the  defendants  were  not 
supplied  with  what,  of  course,  you  and  I 
should  hare  been  desirous  they  should 
have  had,  if  such  things  had  been  in  ex- 
istence—a  copy  of  any  depositions  which 
might  have  been  taken  oefore  the  case 
was  laid  before  the  jury.  But,  in  truth, 
the  danger  in  this  case  being  pressing, 
and  the  anxiety  of  the  authorities  being 
great  to  suppress  the  coming  disorder,  it 
was  their  bounden  duty  to  act  upon  that 
emergency,  and  to  prefer  at  once  upon  the 
evidence  that  they  had  a  bill  before  the 
grand  jury,  founded  upon  the  reporta  of 
&ie  pohcemen  you  haye  heard,  ana  also  to 
do  what  followed,  namely,  upon  the  autho- 
rity of  bench  warrants,  to  apprehend  those 
who  were  implicated  in  the  ousiness,  and 
still  further  to  hold  those  bench  warrants 
as  a  terror  to  others,  possibly  some  of  the 
worst  of  the  ofienders,  who  haye  escaped 
from  justice,  and  are  not  forthcommg 
apon  this  occasion. 

[Commenting  on  BaU*9  eyidence,  the 
Aiiommf'Goneral  said :]  The  man  BM 
said  he  had  been  in  prison  on  four 
occasions.  I  doubted  his  evidence,  be- 
oaose,   irom  my  own   knowledge,    con- 


firmed now  by  the  eyidence  in  the 
case,  I  saw  discrepancies  which  I  ooald 
not  reconcile,  namely,  the  statement  that 
Leach  and  Donovan  had  been  present  in 
the  month  of  April,  when  from  my  own 
knowledge — and  I  bad  the  best  means  of 
knowing — ^they  were  not,  for  I  was  watch- 
ing what  they  were  doin^  in  London  at 
the  time.  I  belieye  he  is,  as  is  not  nn- 
freqnently  the  case,  one  of  those  men  who, 
in  addition  to  the  immorality  of  their  acts, 
haye  the  baseness  to  try  to  save  them- 
selyes  by  disclosures.  As  may  not  be  un- 
usual, he  has  put  persons  into  the  scene 
who  do  not  belong  to  it ;  but  I  do  not  dis- 
believe, though  it  does  not  bear  upon 
these  parties,  the  general  account  he 
gives,  for  I  think  it  very  likely  that  some 
of  the  lower  class,  the  most  violent  of  the 
unemployed  at  Manchester,  were  being  so 
excited  by  the  inflammatory  language  of 
men  who  were  no  parties  to  their  acts, 
that  I  do  not  think  it  is  unlikely  tiiat 
there  was  that  subordinate  plot  going  on 
which  might  have  been  fatal  to  the  se- 
curity of  property  in  the  place.  And  I 
say  that  tor  this  reason.  You  recollect 
that  BaU  explained,  when  he  was  called 
upon,  that  he  wanted  the  power  to  identify 
the  parties  by  reason  of  his  eyesight ;  and 
it  is  marvellous,  if  you  listenea  to  the 
account  which  Nieson  gave,  that  he  could 
not  identify  Nimon — he  went  close  to  him. 
I  believe  he  made  a  mistake  and  called 
him  somebody  else.  But  Nimon  admits  in 
his  statement  that  he  has  known  him  in- 
timately ;  and  I  believe  the  same  want  of 
eyesiffht  will  explain  why  he  should  not 
biave  identified  other  people  whom  he  must 
have  often  seen. 

[Having  further  commented  on  the  eyi- 
dence, the  AUomey-Chnerdl  proceeded :] 

Therefore  the  offence  of  these  men  who 
boast  of  their  morality,  who  talk  of  the 
peaceful  principles  of  Chartism,  ifi  yery 
great,  for  it  cannot  be  for  a  moment  con- 
cealed from  yoa  that,  while  they  were 
stirring  up  the  people,  as  they  were  con- 
stantly, they  had  acquired  such  influence 
over  the  people  that  eyen  Donovan,  the 
selected  delegate  who  succeeded  praise- 
worthily  in  rescuing  the  town  possibly 
f^m  anarchy  by  stopping  that  procession 
from  Oldham,  gave  sach  dissatisfaction  to 
the  men  of  Manchester  whom  he  had  by 
his  speeches  proyoked  to  madness,  that 
he  narrowly  escaped  with  his  life  tiiat 
night  fh>m  another  body  because  he  would 
not  let  the  people  come  into  Manchester 
and  destroy  the  town.  The  same  remark 
applies  to  WhUe,  who  claims,  and  he  is 
entitled  to  it,  the  credit  of  possibly  stop- 
ping the  murder  of  a  policeman  at  BlaoK- 
stoneEdge. 

With  respect  to  Nimon,  I  know  not  what 
coarse  he  proposed  to  take.    I  know  not 


Digitized  by 


Google 


783] 


The  Queen  agavast  Rankin  and  others,  1848. 


[784 


whether  he  intended  to  plead  guilty  or 
whether  he  simply  kept  his  plea  upon  the 
record  to  enable  him  to  make  a  statement 
which  he  thought  would  be  beneficial  to 
the  other  parties.  His  statement  amounted 
to  that  almost ;  he  expressed  regret ;  he 
made  a  very  touching  appeal  to  you  un- 
questionably, but  I  do  not  think  he  satisfied 
you  that  he  was  not  implicated  in  the 
charge. 

The  best  and  shortest  counts  on  the 
conspiracy  are  the  5th,  6th,  7th,  and  8th. 
They  allege  that  these  persons  conspired 
to  incite  the  Queen's  subjects  to  commit 
insurrection  and  arm  themselves,  that  is 
one  act;  that  they  conspired  to  procure 
arms,  that  is  the  second ;  that  they  con- 
spired to  incite  the  Queen's  subjects  to 
insurrection  and  discontent ;  tbat  they 
conspired  to  disturb  the  peace.  There  are 
also  three  counts,  the  tird,  4th  and  9th. 
for  unlaw rul  assembly. 

[The  AUorney-G&n&ral  referred  to  the 
meeting  at  Blackstone  Edge  on  June 
llth.l 

The  defendants  say  you  must  consider 
the  circumstances,  when  Prance  was  dis- 
turbed, when  Ireland  was  in  rebellion, 
when  England  was  agitated.  Where  did 
they  hold  the  meeting?  At  Blackstone 
Edge,  which  is  many  miles  from  Man- 
chester. And  they  hold  it  there  for  this 
reason — they  might  consolidate  the  object 
of  terror  ;  the  men  of  Manchester,  Bolton, 
Bury,  Oldham,  Bochdale,  Todmorden, 
Halifax,  Bradford,  and  Huddersfield,  tak- 
ing a  central  point,  where  all  the  manu- 
facturing persons  might  meet,  a  central 
point  of  the  most  disturbed  and  ill-con- 
tented district  of  the  whole  of  England, 
meeting  at  a  moment  when  Ireland  was  in 
rebellion,  when  England  was  agitated  to 
the  centre,  when  people  marched  in  mili- 
tary array,  when  shots  were  fired,  and 
when  policemen  were  rescued  at  the  hazard 
of  one  of  the  party's  lives.  Who  were 
there  P — I  will  dismiss  Crojpper,  as  the 
policeman  may  have  made  a  mistake. — 
Vonovan,  Learn,  and  White. 

Take  again  the  meeting  of  the  2l8t  of 
May,  Ghrocoit  in  the  chair.  West  makes 
a  speech,  Donovan  makes  a  speech.  Dr. 
Reynolds  makes  a  speech,  which,  even 
though  the  parties  aid  resist  it,  clearly 
made  the  meeting  an  illegal  meeting. 
They  were  meeting  there  under  the  pre- 
sidency of  Grocott,  asHcmbled  for  the  pur- 
Soae  of  hearing  and  staying  to  hear  the 
octrines  which  Eeynolds  talked  of,  the 
sale  of  pikes  and  the  price  at  which  they 
could  be  sold.  That  was  clearly  an  illegal 
meeting.  Who  were  present  at  itP— 
Lonova/n,  Groeott,  and  West. 

Again,  upon  the  27th  of  M^y*  in  Ste- 
venson Square,  there  was  a  meeting 
of   a  highly  inflammatory    kind,    where 


ArcMeaoon  made  a  speech,  Donovan* 
Cropper,  Banhin,  and  other  persons  being 
present.    I  will  read  the  speeches  to  you 

?resently.  That  meeting  was  clearly  illegal. 
'hat  covers  every  one  of  them  now  re- 
maining. Upon  the  three  counts  for  un- 
lawful assembly,  as  to  which  there  is  no 
question  whatever,  you  may  find  those  I 
first  mentioned  guilty  upon  the  third 
count,  the  second  class  upon  the  fourth 
count,  and  the  third  class  upon  the  ninth 
count,  and  they  are  all  guilty  upon  this 
record. 

As  to  the  charge  of  conspiracy,  NUoon, 
Cropper,  Grocott,  LeacK,  and  Bankin  are 
members  of  the  Chartist  body  at  Man- 
chester. They  have  one  common  object. 
They  have  sent  to  London  two  men,  Dono- 
van and  Leach,  to  be  members  of  a  trea- 
sonable assembly,  and  they  were  there 
meeting  day  by  day,  receiving  reports 
from  them,  and  forming  an  illegal  organ- 
ization ;  and  can  anyone  doubt  but  that 
they  were  prepared  to  act  upon  the  order 
of  the  Oonvention,  as  in  the  speeches  they 
say  they  are.  And  if  on  that  Monday, 
the  10th  of  April,  they  had  supposed  they 
would  not  get  the  Charter  as  they  vainly 
expected;  or  if  they  had  succeeded  in 
paralysing  the  energies  of  Government, 
or  in  intimidating  the  Government  from 
strong  action,  if  the  tradesmen  of  London 
had  not  enrolled  themselves  to  a  man  as 
special  constables,  instead  of  having  half 
of  the  military  in  the  country  in  and 
about  London—if  this  body,  as  they  said, 
of  several  hundred  thousands  had  marched 
through  the  streets  to  the  House  of  Com- 
mons, and  if  there  had  been  resistance, 
and  London  had  been  in  various  parts  of 
it  in  flames,  if  those  men  whom  they 
called  luminaries  had  been  snccessful 
there,  can  anyone  doubt  but  that  a  con- 
certed rising  would  have  taken  place  in 
Manchester  and  elsewhere  P  Why  are  those 
people  meeting  from  day  to  day  with  their 
committee  waiting  the  orders  of  the  Con- 
vention P  Why  were  they  anxiously  ex- 
pecting news,  but  because  they  were  in  a 
state  of  organization,  because  they  were 
in  a  state  of  preparation,  in  a  state  of  con- 
spiracy together  to  obey  the  orders  of 
their  Convention,  to  act  in  defiance  of  the 
law  if  necessary.  Therefore  I  have  little 
difficulty  about  fixing  Niooont  Oropper, 
Donovan,  Orocott,  Leach,  and  Bankin,  who 
were  members  of  the  Chartist  body  of 
Manchester.  I  believe  the  organization 
was  not  confined  to  each  town,  1  beUeve  it 
was  general  throughout  the  kingdom.  I 
believe  that  each  of  the  Chartist  bodies  in 
one  district  communicated  with  and  con- 
spired with  others.  Why  otherwise  does 
White  come  from  Bradford  as  a  delegate  P 
I  do  not  wish  to  press  difficulties  upon  the 
jury  in  saying  that  West  and  WkUe  wore 
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members  of  the  Manchester  conspiracy, 
bnr-  there  is  no  doabt  that  tbey  were  pre- 
sent at  nnlawfal  assemblies.  It  is  aye  or 
no,  do  yon  believe  Oookson  ?  My  learned 
friend  Mr.  AHwMon,  has  said.  Can  yon 
believe  Oookson? 

The  most  practised  reporter,  says  the 
learned  connsel,  cannot  trast  to  his  recol- 
lection^  and  writes  and  reads  only  from 
his  notes.  He  will  forgive  me  for  saying 
that  that  is  jnst  the  reason  why  he  cannot. 
The  man  who  is  in  the  habit  of  tmsting 
everythinff  to  his  note,  the  man  who  relies 
not  npon  his  recollection,  and  does  not  go 
for  the  particnlar  purpose  of  recollecting 
partionuur  things,  comes  from  the  place 
with  his  memory  a  blank ;  nay,  it  is  so,  and 
so  much  so  that  I  have  heard  it  proved, 
and  I  know  it  as  a  fact,  having  myself 
practised  it,  that  he  who  takes  down  evi- 
dence in  shorthand  or  speeches,  if  he  is  a 
good  writer  of  shorthand,  takes  it  down 
purely  mechanicallv  ;  -and  if  he  Came  and 
you  asked  him  to  do  so,  he  would  not  be 
able  to  repeat  a  single  word  which  he  had 
heard.  Why  P  Because  he  does  not  apply 
his  mind  to  recollect  the  subject.  Not  so, 
however,  with  regard  to  a   man  whose 


excuse  for  that.  At  one  of  those  very 
meetings,  when  condemned  for  his  con- 
duct, he  is  obliged  to  excuse  himself.  He 
says,  **  I  8top\)ed  them  on  the  way  because 
the  authorities  were  prepared,  because  the 
military  were  out,*'  and  he  is  obliged,  in 
order  to  preserve  his  influence,  I  hope,  to 
tell  them  what  is  imtrue.  I  hope  he 
stopped  them  to  save  life  aiid  proper ty» 
but  he  is  obliged  to  tell  an  untruth  to  his 
own  people,  showing  the  dangerous  state 
of  the  town  under  the  influence  of  this  ex- 
citement. He  says  he  is  unpopular  from 
having  stopped  them  j  they  will  not  hear 
him  at  some  meetings. 

Lecush  seems  to  be  a  quiet  man,  but  no 
one  can  doubt  that  he  is  guilty,  because  he 
was  at  Blackstone  Edge  upon  the  11th  of 
June,  and  he  made  a  speech  there — there 
is  no  question  about  that — and  moreover  he 
was  a  delegate,  representing  the  illegal 
transactions  of  these  men  at  Manchester, 
in  London. 

Mankvn*8  speeches  were  most  dangerous ; 
West  and  White  had  at  least  taken  part  in 
unlawful  assemblies ;  but  the  others  were 
all  Manchester  men,  members  of  the 
Chartist    body,   who    sent    delegates    to 


mind  is  applied  to  the  subject.  I  know  a  i  London,  and  kept  up  an  active  agitation 
wonderful  instance  of  a  man  who,  without  ,  up  to,  and  over,  the  lOih  of  April,  when 
committing  to  paper  what  occarred,  would  i  they  expected  a  rising  in  London.    There 


preserve  the  actual  expressions  of  a  speaker, 
though  he  only  wrote  one  or  two  words 
for  the  purpose  of  leading  his  mind  to  the 
matter.  I  mean  Serjeant  Tcdfoiurd.  He 
wonld  with 'the  greatest  accuracy  report 
even  expressions,  and  it  is  a  great  mistake 
to  suppose  that  a  man  cannot  go  to  meet- 
ings and  without  any  notes  report,   not 


would  be  no  doubt  these  Manchester 
people  were  combining  for  a  common 
object.  In  conclusion,  the  ^iiomdy-(?09ie- 
ral  said  he  was  glad  that  the  defendants 
were  satisfied  that  they  had  a  fair  trial, 
and  urged  them,  in  any  event,  to  spare 
some  minutes  from  their  agitation  to  con- 
sider what  fell  from  the  learned  judge  in 


verbatim,  but  with  sufficient  accuracy  to    his  charge  at  Chester,  to  induce  them  to 


give  you  the  substance. 

[It  is  said  the  newspaper  reporters  have 
not  been  called.  If  their  reports  had 
difiered  from  those  given  in  evidence,  the 
defendants*  counsel  would  have  taken  ad- 
vantage of  it.  The  fact  that  these  meet- 
ings were  open  does  not  make  them  less 
illegal.  As  to  the  individual  defendants, 
QrwoU  is  said  to  advocate  moral  force, 
and  to  have  exercised  his  influence  on 
one  or  two  occasions  in  saving  the  town 
from  destruction,  but  he  is  their  standing 
chairman.  He  presides  and  speaks  at 
thirteen  or  fourteen  meetings,  when 
M'BwMil,  Befholds,  West,  and  White  are 


turn  away  from  the  error  of  their  wa^, 
and  return  to  their  peaceful  occnpation 
and  honest  industry.] 

Summing  up. 

Aldebson,  B.  :  The  question  for  yoa  to 
determine  branches  into  two  divisions. 
There  are  several  counts  charging  a  con- 
spiracv  that  they  agreed  together  by  cer- 
tain illegal  means  to  obstruct  the  admin- 
istration and  due  execution  of  the  laws  of 
the  country,  and  to  create  insurrections 
and  tumults  and  call  together  illegal 
assemblies,  and   to  arm  themselves    for 


present.    Dunng  every  speech  of  the  most  ,  that  purpose.     That  is  the  substance  of 


dangerous  character,  there  sits  Orooott, 
and  though  he  remonstrates  with  Donovan, 
it  does  not  make  the  meeting  less  illegal, 
or  show  that  he  wad  ignorant  of  the  con- 
gpirapy. 

With  respect  to  DonovoM,  he  had  stirred 
the  people  to  a  rebellion,  and  then  he 
was  sncoessfnl,  possibly  at  the  risk 
of  his  own  life,  in  oheoldng  the  conse- 
qaonoe,  bot  he  is  obliged  to   m»ke  an 


the  charge  of  conspiracy,  the  whole  or  any 
portion  of  which  being  an  illegal  matter 
m  itself,  if  proved  against  them,  will 
entitle  you  to  find  your  verdict  npon  the 
count  for  conspiracy.  The  count  for  con- 
spiracy is  divisible  ;  it  may  be  proved 
wholly  or  in  any  material  part.  Yon  will 
find  that  they  have  been  guilty  of  the 
i  charge  of  conspiracy,  if  you  are  satisfied 
that  any  such  conspiracy  existed  and  that 
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all  or  any  of  these  defendantfl  were  parties 
to  it.  It  does  not  necessarily  require  that 
there  should  hare  been  an  agreement 
together  in  which  every  one  of  them, 
meeting  at  one  and  the  same  time,  should 
agree  that  there  should  be  done  a  certain 
parLicular  act,  or  a  certain  particular  pur- 
pose be  carried  into  effect.  A  combination 
may  exist  and  may  be  proved,  one  man 
coming  in  at  one  time  to  the  same  con- 
and  another  man 


subjects.  If  any,  all,  or  most  of  these  things 
should  appear  before  yoa,  there  will  be  little 
difficulty  in  saying  that  an  assembly  of  such 
persons  under  such  cironmstances,  for  such 
purposes,  and  usiDg  such  language,  is  a  dan- 
gerous one,  which  cannot  be  tolerated  in  a 
country  gorerned  by  laws," 

Lord  Chief  Justice  Tindal  says  the 
offence  consists  in  excitinir  large  masses 
of  the  people  by  means  of  seditions  and 
inflammatorv  speeches  to  commit  acts  of 
violence  and  break  the  peace.     Meetings 


spiracy  and  another  man  coming  in  at 

another;   and,  if  you  are  satisfied  that  ,  ^_ 

they  all  conspired  at  one  and  the  same  |  of  these  sorts  are  illegal,  and,  if  at  any 
time  to  do  one  and  the  same  act,  though  ,  meeting  of  a  large  body  speeches  of  that 
one  begins  at  one  period  of  time  and  '  sort  are  made,  they  themselves  constitute 
another  at  another,  ii  they  are  all  parties  '  the  meeting  an  unlawful  assembly ;  for  it 
to  it,  they  are  all  equally  guilty ;  but  you  '  is  the  most  dangerous  thing  in  the  world, 
must  be  satisfied  that  they  are  parties  to  where  large  bodies  of  people  inflammable 
one  and  the  same  conspiracy,  because  you  I  m  they  must  necessarily  be  are  collected 
cannot  upon  this  indictment  find  A  B,  |  together  in  large  numbers,  that  they 
0  D,  and  £  F  guilty  of  one  conspiracy  and  j  should  be  excited  by  persons  making 
the  rest  of  the  alphabet  guilty  of  another.  |  violent  speeches  to  them ;  for  no  one  can 
That  would  be  to  find  two  conspiracies  in-  I  tell  how  far  such  assemblies  may  go  when 


consistent  with  each  other  upon  one  and 
the  same  count  which  charges  but  one 
— though  that  is  divisible  and  may  be 
proved  by  any  one  portion  of  it  being 
established. 

There  are  other  counts  which  charge  the 
same  conspiracy,  the  only  difference  oeing 
that  the  overt  acts,  as  they  are  called,  are  j 
differently  laid,  but  the  substance  of  them  ' 
all  is  the  same,  which  is  the  conspiracy.  | 
The  overt  acts  of  a  conspiracy  are  no  part  { 
of  the  offence  itself,  though  it  is  desirable 
that  they  should  be  put  into  the  indict- 
ment, in  order  to  give  the  parties  accused 
an  opportunity  of  knowing  the  facts  upon 
which  the  Grown  seek  to  rely  in  order  to 
prove  the  conspiracy;   but  they  are  no 
part  of  the  offence.    That  offence  consists 
m  combining  and  acting  together  to  do  an 
illegal  act. 

^en,  in  addition  to  that,  there  are  three 
counts,  the  8rd,  4th,  and  9th,  which  charge 
the  parties  with  having  been  present  at  an 
unlawful  assembly.  Now  I  will  read  what 
I  myself  stated  to  a  jury  some  years  ago, 
not  that  I  think  that  is  the  best  authority, 
but  because  it  expresses  my  own  opinion 
most  clearly(a) — 

'*  You  will  investigate  the  cireumstances  under 
which  the  assembly  took  place,  whether  the 
individuals  who  presided  and  were  present  were 
so  by  previous  concert,  or  by  accidentally  having 
met ;  and  if  they  met  by  previous  concert,  you 
will  inquire  whether  they  met  at  an  unreason- 
able hour  of  the  ni^t,  whether  they  met  under 
cireumstances  of  violence  and  danger,  if  they 
have  been  armed  with  offensive  weapons,  or  used 
violent  language,  if  they  have  proposed  to  set 
the  difbrent  cUsses  of  society  at  variance,  and 
to  put  to  death  any   part  of  Her  Majesty's 


(a)  Cbaige  at  Monmouth  Summer  Aisisee, 
I8S9«  a  St  Tr.  N.S.,  1851 1  9  C.  &  P.  98ii« 


once  they  are  excited.  And  the  very  in- 
stance we  have  had  here  of  parties  being 
obliged  themselves  to  stop  the  procession 
upon  the  31st  of  May  coming  into  Man- 
chester showed  what  is  the  nature  of  that 
species  of  unlawful  assembly  which  is  in 
the  nature  of  a  public  nuisance  to  the 
peaceable  and  well-disposed  parts  of  the 
community.  Where  such  meetings  exist, 
you  find  the  shopkeeper  shuts  his  shop 
and  puts  the  outer  shutters  to  his  windows, 
and  the  peaceable  parts  of  the  commnnity 
are  obliged  to  barricade  themselves  in 
their  houses  to  repel  the  attacks  which 
thev  may  expect  from  such  persons.  It 
will  not  do  to  allow  them  in  a  country 
which  is  governed  by  laws.  No  doubt 
such  bodies  of  people  may  meet  together 
for  a  peaceable  purpose.  It  were  better, 
no  doubt,  that  they  met  under  the  sanction 
of  the  authorities — the  sheriff  for  county 
meetings,  and  the  mayor  for  town  meet- 
ings. But  it  is  not  necessary  that  it  should 
be  BO,  if  the  meeting  conducts  itself  in  a 
proper  manner;  but  undoubtedly  all  such 
irresponsible  chairmanship  is  very  dan- 
gerous, and  does  continually  lead  to  incon* 
yeniences  and  dangers.  I  do  not  say  it  is 
illegal  to  do  it.  I  say,  as  a  matter  of  pm- 
denoe,  it  would  be  better  that  it  were 
avoided. 

But  now,  let  us  see  what  these  meetings 
are  which  it  is  said  are  illegal.  First,  as 
to  the  meeting  on  Blackstone  Edge.  I 
will  read  to  you  the  description  or  that 
meeting  by  those  who  were  present. 
There  were  several  thousands  of  people 
collected  from  different  Quarters,  some 
fW)m  Manchester,  some  rrom  Oldham, 
some  from  other  parts  of  the  oountry 
round ;  they  met  in  the  middle  of  the 
moor,  in  a  hollow  in  a  sort  of  amphitfaeatra 
of  hillfl  round  them,  a  place  totally  wiih- 
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oafc  the  superintendence  of  anybody  to 
^Tem  them  or  keep  them  in  order ;  and 
if  jon  find  there  a  body  of  people  coming 
in,  some  of  them  marching  in  military 
array,  that  is  to  say,  in  order  as  if  under 
the  supposed  government  of  themselves, 
what  is  the  meaning  of  the  collection  .of 
these  people,  and  what  is  the  nature  of 
the  speeches  addressed  to  the  meeting 
thus  remarkably,  and  I  should  say  incon- 
veniently, assembled  P  Would  not  it  excite 
reasonable  anxiety  in  the  minds  of  persons 
who  lived  in  the  neighbourhood  if  violent 
speeches  are  made,  speechea  inciting  peo- 
ple to  improper  violence  P  What  is  likely 
to  be  the  enect  upon  such  a  meeting,  if 
persons  are  pointed  out  as  individuals 
attending  as  policemen,  and  then  a  por- 
tion of  the  multitnde  run  after  those  per- 
sons P  What  is  likely  to  be  the  conse- 
quence P  Is  it  reasonable  and  prudent 
that  the  country  and  the  law  should 
tolerate  a  collection  of  persons  meeting 
together  to  have  speeches  of  that  sort 
made  to  them,  and  to  have  effects  like 
that  produced  P  If  you  think  it  is  not, 
when  you  come  to  consider  the  case  and 
hear  the  speeches  that  were  made,  you 
will  say  whether  that  meeting  was  an  un- 
lawfiil  assembly,  and  you  will  inquire  who 
were  present. 

Do  not  mistake  me,  however,  there. 
There  are  many  people  present  at  an  un- 
lawful assembly  who,  though  it  is  very 
imprudent  on  their  part  to  be  present, 
ought  not  to  be  convicted  of  an  offence. 
Many  will  attend  there  simply  for  curiosity. 
It  ia  vwy  imprudent  to  do  so ;  they  must 
not  blame  anvone  but  themselves  if  juries 
misconstrue  their  motives ;  but,  if  you  were 
reallv  satisfied  that  they  were  there  by 
acciaent  or  from  curiosity  alone,  without 
any  bad  motives  or  without  having  any 
part  or  participation  in  the  unlawful 
assembly  itself,  you  ought  not  to  find  them 
guilt  J  ;  because,  although  their  bodies  are 
there,  their  minds  are  absent  from  the  un- 
lawful assembly.  Therefore  do  not  sup- 
pose that  every  one  who  is  present  is  to  be 
found  guilty,  as  one  of  th^  defendants 
yesterday  supposed  was  the  law.  No 
doubt,  prima  facie,  every  one  present 
at  an  unlawful  assembly  is  to  show  his 
excuse  for  being  there,  bat  we  do  not  take 
the  excuse  so  rigidly  as  he  seems  to  sup- 
pose we  do ;  we  jadge  of  men  more  calmly 
and  more  kindly  than  he  supposed  we  do  ; 
but  however,  if  you  find  people  making 
speeches  themselves,  you  cannot  but  say 
that  they  were  present  in  the  unlawful 
assembly  and  taking  part  in  the  illegality. 
Therefore,  those  ivno  inake  inflammable 
speeches,  being  present  at  such  assemblies, 
are  dearlv  guilty  of  being  present,  and 
ought  to  be  found  so  if  you  are  satisfied 
of  the  fact  of  their  presenoe. 


[The  learned  judge  proceeded  to  com- 
ment on  the  evidence  as  to  the  meeting  on 
June  11th  at  Blackstone  Edge.] 

GoUingham  is  probably  mistaken  as  to 
Cropper's  presence  at  Blackstone  Edge. 

Now  the  question  is,  gentlemen,  whether 
those  speeches  were  really  made.  OoUing' 
ham  the  policeman  takes  no  notes  at  the 
time ;  ho  takes  obviously  only  those  parts 
of  the  speeches  which  occurred  to  his  un- 
derstanaing  to  be  the  most  pointed  of  all 
that  he  heard.  No  doubt  there  was  a  great 
deal  more  said  than  he  has  taken  down. 
The  question  is  whether  you  can  suggest 
yourselves,  if  these  parts  be  true,  aiiy- 
thing  which  might  have  been  said  which 
fairly  and  reasonably  could  have  explained 
those  things.  If  these  passages  were 
spoken,  and  bore  the  meaning  which  they 
apparently  bear  according  to  the  words 
used,  I  am  bound  to  tell  you  l^at  speeches 
of  that  description,  spoken  under  these 
circumstances,  to  a  meeting  thus  assem- 
bled and  brought  together  from  different 
parts  in  the  way  which  it  was,  on  a 
Sunday,  at  a  distance  from  the  part  of  the 
country  to  which  the  people  belonged, 
are  not  to  be  tolerated  in  any  civilized 
country. 

The 'next  unlawful  assembly  is  said  to 
have  been  on  the  21st  of  May,  at  the 
People's  Institute.  The  question  is, 
whether  what  West,  Donovan,  a,nd Reynolds 
said  is  such  as  to  make  this  an  unlawful 
assembly.  It  depends  upon  the  same  prin- 
ciple as  I  mentioned  before — was  it  such 
an  assembly  as  would  reasonably  excite 
alarm  and  fear  in  the  minds  of  well-dis- 
posed people  who  knew  of  these  things 
being  done?  If  so,  you  have  no  right  to 
annoy  your  neighbours  by  large  assemblies 
of  this  description  ;  it  is  in  the  nature  of 
a  public  nuisance,  and  it  must  be  put 
down  by  the  same  law  as  puts  down  other 
public  nuisances. 

[The  next  meeting  on  which  the 
Attorney  General  appears  to  rely  is  the 
one  in  Stevenson  Square  on  May  27th.I 

You  cannot  inquire  into  more  than 
three  such  meetings,  because  there  are 
only  three  counts  in  the  indictment  which 
charge  unlawful  assemblies. 

Then  we  come  to  the  question  of  a  con- 
spiracy. That  will  depend  upon  atten- 
dances at  the  various  meetings.  We  have 
to  consider  whether  they  were  parties  to 
a  combination  that  force  should  be  used, 
that  they  would  excite  insurrection,  that 
they  would  arm,  and  that  they  would  pre- 
vent the  due  execution  of  the  laws,  or  any 
of  these  purposes. 

[Havine  gone  through  the  evidence 
affecting  the  other  defendants,  the  learned 
judge  proceeded.] 

With  respect  to  Leach,  he  is  proved  to 
have  spoken  but  a  very  moderate  apeeoh 
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on  the  26tb  of  April.  He  spoke  npon  the 
90th  of  April  also  a  moderate  speech; 
also  upon  the  4th  of  Jane  a  moderate 
speech.  Probably,  if  you  come  to  con- 
sider them,  you  will  not  consider  tbey  are 
such  as  to  effect  Leach  with  any  combi- 
nation in  the  conspiracy  to  resist  the  laws, 
if  you  eSte  satisfied  that  there  was  any  such 
conspiracy,  because  he  does  not  appear  to 
have  urged  violence  at  all  at  any  meeting 
at  which  he  spoke.  Erery  man  ought  to 
bt)  judged  of  !by  his  own  acts  rather  than 
by  the  acts  of  other  people.  If  a  man  docs 
not  participate  in  the  yiolent  speeches  of 
other  persons,  it  is  fair  to  give  an  im- 
partial consideration  to  his  conduct, 
though  he  may  be  present.  The  case 
against  him  will  depend  upon  the  views 
you  take  of  his  conduct  at  Blackstone 
Edge.  He  goes  there  ftrom  Manchester, 
therefore  he  cannot  be  said  to  have  been 
accidentally  there. 

The  jury  found  GrocoH,  Cropper,  Niwon, 
Donovan,  and  Lea^ih  guilty  of  unlawful 
assembly  and  conspiracy,  and  BanJdn, 
West,  and  White  guilty  of  unlawful  assem- 
bly only. 

Aldsrsoh,  B.  :  Prisoners  at  the  bar. 
You  have  all  been  convicted  satisfactorily 
enough,  as  far  as  this  case  is  concerned,  of 
this  conspiracy,  and  two  of  you  of  attend- 
ing a  very  dangerous  meeting  which  took 
place  upon  Blackstone  Edge. 

Defendant  M'Donough:  I  was  not  at 
that  meeting,  my  lord. 

Aldebsoh,  B.  :  I  do  not  discuss  that 
now,  it  is  of  no  use.  The  offence  you 
have  all  of  you  been  guilty  of  is  one 
which  1  hope  is  not  now  so  dangerous  as 
it  was  at  the  time  when  it  was  committed. 
For  those  offeuoes  began  with  distress, 
which  enables  artful  'people  to  operate 
upon  the  minds  of  the  large  masses  of  the 
population  who  are  in  distress  ;  and  when 
the  diistress  ceases,  the  food  for  agitation 
ceasing,  agitation  ceases  with  it ;  it  is  no 
longer  found  to  be  profitable  to  agitata. 
I  do  not  know  whether  any  of  you  wero 
ever  in  distress.  It  does  not  appear  to 
me  that  any  of  you,  except  that  young  lad 
Niaon,  were  ever  in  distress.  What  in- 
duced you  to  act  thus  P  I  rather  think 
you  were  the  upper  class  who  agitated 
the  distressed  people,  rather  than  that 
yourselves  were  suJBfering  from  distress. 
Two  of  you,  Donovan  and  White,  seem 
to  have  acted  upon  one  occasion  in  a 
praiseworthy  manner.  I  ought  not  to 
forget  that  when  I  pass  sentence  upon  you. 
It  ought  to  be  remembered  that  you  your- 
selves staggered  at  the  conseq^uences  of 
your  own  acts,  and  were  unwilling  to  fol- 
low out  that  which  you  seemed  to  exhort 
others  to  do.  You  were  not  willing  that 
Manohester  should  be  attacked.    Donovan 


had  excited  the  people  very  much,  and  in 
a  way  which  made  it  extremely  likely 
that  Manchester  would  be  attacked.  Upon 
the  31st  of  May,  when  that  prooession  is 
coming  in,  yon,  having  laid  the  gun- 
powder, when  it  is  about  to  explode  are 
wishing  to  put  your  hand  upon  it  to  ex- 
tinguish it ;  and,  like  others  who  put  their 
hands  into  the  fire  npon  such  an  occasion, 
you  wero  very  nearly  getting  burnt.  You 
were  attacked  by  the  very  people  whom 
you  had  before  excited,  and  why?  Be- 
cause they  thought  you  had  betrayed 
them.  Why  did  they  think  so  ?  Because 
they  interpreted  your  speeches  as  an 
exhortation  to  them  to  do  what  they  were 
doing ;  and  when  you  come  to  stop  them  * 
from  doing  it,  they  think  you  have  turned 
ti-aitor  to  the  principles  you  had  before 
been  inculcating. 

You  must  all  of  you  abide  a  severe  sen- 
tence, because  it  is  neoeseaiy  by  severe 
?unishment  to  prevent  these  offences, 
'herefore,  the  sentence  upon  you,  Grooott, 
npon  vou.  Cropper,  and  upon  yon,  Weet,  for 
though  you  were  only  convicted  of  an 
unlawful  assembly,  I  cannot  but  remem- 
ber that  you  had  no  business  in  Man- 
chester when  vou  made  the  speech — ^you 
came  from  a  distance,  you  had  no  busi- 
ness there — that  is  an  aggi*avation  in  your 
case.  So  it  is  in  yours,  WhitCi  who  were 
at  Manchester  and  also  at  Blackstone 
Edge. 
Defendant  White :  I  was  on  business. 
Aldebsov,  B.:  You  had  no  business  to 
make  that  speech.  You  must  also  abide 
the  same  sentence  as  OrocoU,  Cropper, 
Eanhm,  Donovan,  and  Leach.  Leach  made 
more  moderate  speeches  than  the  rest — 
one  ought  not  to  forget  that.  Ho  does 
not  seem  to  have  gone  so  far  as  West,  and 
I  shall  not  pass  so  severe  a  sentence  upon 
him.  The  sentence  upon  you,  Oroeott, 
Banjcin,  Cropper,  Donovan,  West,  and 
While,  is  that  vou  be  severally  imprisoned 
for  a  year,  and  enter  into  security  at  the 
expiration  of  that  time  for  two  years  to 
be  of  good  behaviour  and  keep  the  peace, 
yourselves,  ^  each  of  you  in  lOOi.,  and 
sufficient  sureties  in  252.  each,  and  that 
you  be  imprisoned  till  that  security  be 
entered  into.  You,  Leach,  will  be  im- 
prisoned for  nine  months,  and  then  enter 
into  the  same  sureties  as  the  others. 
With  resDoct  to  you,  M'Donough,  and  you, 
Chadunck,  who  have  pleaded  guilty,  and 
you,  Niwon,  you  being  a  young  man,  it  is 
not  necessary  to  pass  so  severe  a  sentence 
upon  you.  You,  WDonough,  and  you, 
Chadwich,  are  to  be  imprisoned  for  six 
months,  and  to  give  security  for  your 
good  behaviour  in  50Z.,  and  two  sureties 
of  lOZ.  each  for  one  year.  You,  Nieoon^ 
having  been  already  in  prison  four  months* 
are  to  be  imprisoned    for  four  months 
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more,  and  to  five  Becnrity  for  jonr  good 
behavioar  in  501.,  entering  into  your  own 
recogpiizance.  From  your  poverty  I  fear 
yon  cannot  get  sureties,  and  I  do  noL 
wish  to  put  yon  into  the  position  of  being 
kept  in  prison. 

Defendant  West:  I  have  a  favour  to 
ask,  that  his  lordship  would  be  pleased  to 
direct  tJiat  we  be  imprisoned  in  Lancaster 
Castle. 

Attorney '  General :  I  have  no  objec- 
tion. 

Aldbbsoh,  B.  :  I  would  do  so,  but  the 
fact  is  they  do  not  imprison  any  male 
prisoners  in  Lancaster  Castle  at  all. 

Defendant  West :  All  I  wish  to  ask  is 
that  1  shall  not  be  condemned  to  the 
solitary  svstem,  which  will  destroy  my 
health  and  deprive  me  of  my  life. 

Deferuta/nt  White :  Perhaps  you  will  have 
no  objection  to  allow  us  to  be  treated  as 
first-class  miBdemeanants.  You  did  for- 
merly do  the  same  for  me  before,  for 
which  I  thank  you. 

Aldebson,  B.  :  Were  you  ever  tried 
before  me  before  ? 

Defendant  White:  Yes,  my  lord>  at 
Warwick. 


Albbbson,  B.  :  I  hare  not  the  least  re- 
collection of  it. 

Defendant  White :  I  trust  you  will  not 
consider  me  making  an  arrogant  asser- 
tion. 

Aldbbson,  B.:  Any  reasonable  indul- 
gence 1  can  give  you,  provided  I  keep  you 
safe  from  doing  mischief,  I  have  no  objec- 
tion to.  But  I  am  afraid  I  have  no  power 
over  the  internal  regulations  of  any  prison 
whatever. 

Attorney 'General:  I  am  told  by  the 
^;aoler  that  your  lordship  has  the  power, 
if  you  please,  of  saying  in  what  class  they 
shall  be  treated. 

Aldjsbson,  B.  :  I  have  no  objection  to 
their  being  first-class  misdemeauants. 

Gaoler:  Your  lordship  must  sentence 
them  to  that  class,  or  I  cannot  place  them 
in  it. 

Aldbbsoh,  B.  :  Then  I  do  sentence 
them,  if  it  is  in  my  power  so  do  so. 

Matebi/lls  made  use  op. — ^The  above 
report  is  taken  f^om  the  shorthand  notes 
preserved  at  the  Treasury ;  the  indictment 
from  the  copy  iu  the  Treasury  Solicitor's 
Faperft,  374. 
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THE  QUEEN  against  CHARLES  GAVAN  DUFFY. 


Proceedings  .against  Charles  Gavan  Duffy,  on  four  Indictuents 
FOR  Treason  Felony,  at  the  August  Sessions'  of  the  Coboiis- 
sioN  Court,  Green  Street,  Dublin,  1848,  before  Pigot,  C.B.,  and 
Pennefather,  B.  ;  at  the  October  Sessions  before  Torrens  and 
Crampton  J.J. ;  AT  the  December  Sessions  before  Perrin,  J., 
and  Richards,  B.  ;  and  at  the  February  Sessions,  1849,  before 
Ball,  J.,  and  Lefroy,  B.  (Reported  in  4  Cox,  C.C.  24,  117,  123, 
172,  294;  and  in  1  Jr.  Jur.,  81,  167,  188.) 

Trial  before  Ball,  J.,  and  Lefroy,  B.,  February  14th,  1849,  and 
the  following  days. 

At  the  August  Sessions  of  the  Commission  Court,  Green  Street,  Dublin,  the  city  grand  jury 
found  a  true  bill  against  Charles  Gavan  Duffj,(a)  the  registered  proprietor  and  publisher  of  the 
Nation  newspaper,  under  11  j»  12  Vict.  c.  12.,  the  lYeasou  Felony  Act,(6)  for  feloniously 
compassing  to  depose  the  Queen,  &c.,  and  to  levy  war  against  the  Queen,  &c.,  and  expressing, 
uttering,  and  declaring  such  compassings  by  publications  in  the  Nation  newspaper.  This  and 
two  other  indictments,  found  respectively  by  the  county  graqd  jur^^  at  the  October  Sessions,  and 
by  the  city  grand  jury  at  the  December  Sessions,  were  not  proceeded  with,  as  hereinafter 
explained,  and  the  prisoner  was  tried  on  a  fourth  indictment  found  at  the  February  Sessions,  1849, 
when  the  jury  disagreed.    The  prisoner  was  again  tried  in  April  with  the  same  result. 

1.  Indictment  under  7  reason  Felony  Act — U  4-12  Vict,  c,  12. 

On  aa  indictment  under  1 1  &  12  Vict.  c.  12.  s.  3,  making  it  felony  if  anyone  shall  ** compass, 
imagine,  invent,  devise,  or  intend  to  deprive  or  depose  our  most  gracious  lady  the  Queen 
.  .  .  .  and  suck  compassiuff,  imaginations,  inventions,  devices,  or  intentions,  or  any 
of  them,  ahall  express,  utter,  or  declare,  by  publiahing  any  prititina  or  ufriting,  of  by  open 
and  advised  speaking,  or  by  any  overt  act  or  deed"  held  under  this  section — 

By  Prbbin,  J.,  and  Richards,  B.,  on  demurrer  to  the  third  indictment — 

A  count  charging  one  compassing  expressed  by  more  than  one  publication  or  overt  act  is 

not  bad  for  duplicity.(c) 
It  is  not  necessary  to  set  out  in  the  indictment  the  whole  of  the  printings  or  writings 

charged  aa  publications ;  or  to  insert  any  colloquium,  innuendoes,  or  averments  express- 

ing  the  intent  charged,  where  the  passages  set  out  plainly  import  the  compassing. 
The  publication  of  a  printing  or  writing  in  furtherance  of  the  compassing  may  also  be  well 

laid  as  an  overt  act  or  deed  ;  in  which  case  it  is  unnecessary  to  set  out  any  part  of  such 

printing  or  writing. 

By  Ball,  J.,  and  Lkfrot,  B.,  on  demurrer  to  the  fourth  indictment — 

In  a  count  for  felonious  compassing  expressed  by  publishing  a  printing  or  writing,  it  is 

unnecessary  to  aver  that  the  compassing  was  expressed  in  the  part  of  the  printing 

actually  set  out,  or  that  it  was  present  to  tne  mind  of  the  prisoner  at  the  time  of  such 

expression,  or  that  there  was  a  treasofaable  design  then  on  foot  or  in  contemplation. 

As  to  whether  it  is  necessary  to  aver  or  prove  that  the  publication  was  in  furtherance 

of  the  compassing,  see  pp.  857,  900. 
A  count  charging  a  compassing  on  June  3rd,  and  expressing,  uttering,  and  declaring  the 
said  compassing  by  publications  or  overt  acts  on  June  3rd,  17th,  24tn,  is  not  repugnant 
or  insensible.Ca)     Cf .  the  ruling  at  p.  838. 

2.  Felony — Demurrer — Right  to  plead  over.ie) 
By  PxBBiN,  J.,  and  Richards,  B. — 

A  demurrer  to  an  indictment  for  felony  under  11  &  12  Vict.  c.  12.  having  been  oyermled, 
the  prisoner  was  allowed  to  plead  over. 

(a)  Afterwards  Prime  Minister  of  Victoria,  1871  ;  Knighted,  1873;  Speaker  of  Legislative 
Assembly,  1877 ;  K.C.M.G.  1878.  There  is  an  account  of  these  proceedings,  and  the  events  that 
gave  rise  to  them  in  his  "  Young  Ireland,  Part  II.,  or  Four  Years  of  Irish  History,  1845-49." 

(6)  Short  Titles  Act,  1892  j  as  to  the  Treason  Felony  Act,  see  6  St.  Tr.  N.S.  699  n. 

(c)  See  per  Willes,  J.,  in  Mulcahy  v.  Reg,  L.  R.  8  H.  L.  322. 

Id)  See  14  &  15  Vict.  c.  100.  bs.  24,  25. 

(e)  But  see  Rex  v,  Faderman,  I  Den.  C.C.  569 ;  3  C.  &  K.  253,  Mulcahy  t.  Reg,  L.  K 
S  H.  L.  828. 
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8.  Phain  abaiemeni — Orand  Juror — Qtudiflcaii4m.(ay 
By  Pbbbiit,  J.,  and  Biohabds,  B.<- 

A  plea  in  abatement,  averring  that  a  grand  juror  of  the  county  of  the  city  of  Dublin 
was  not  an  inhabitant  of,  or  resident  in,  or  a  freeman  or  burgess  of,  or  possessed  of  any 
freehold  or  rateable  property  in  the  city,  held  bad  for  not  al<$o  ayerring  that  he  was  not  a 
free  and  lawful^an  of  the  body  of  the  county. 

•1.  Challenge  to  the  Arrcty — Religion  of  Juror s,{h) 
By  Baix,  J.,  and  Lbfboy,  B. — 
A  "disproportion  between  the  respective  numbers  of  Protestants  and  Roman  Catholics  on 
the  panel  and  on  the  Jurors'  Book  of  the  year  is  not  of  itself  good  ground  of  ch&llenffe 
to  the  array;  and  evidence  as  to  the  religion  of  jurors  cannot  1m  gone  into  for  the 
purpose  of  establishing  the  mere  fact  of  such  disproportion. 

5.  PMieation  of  proeeedinge  forbidden  during  trial,  eee  p.  803. 

(a)  See  now  84  &  85  Vict.  c.  65.  s.  19. 

(6)  See  Heg,  Y,  Mitchel,  6  St.  Tr.  N.S.  599;  Reg.  v.  O'Dohertg,  ib.  881;  Reg,  v.  Smith 
(ySrien,  above  p.  1 ;  Reg,  v.  WaUhe,  Limerick  Special  Commission,  1867,  p.  448.  The  Juries 
Act  (Ireland),  1871,  34  6c  85  Yict  c.  65.  s.  19,  now  requires  the  sheriff  in  arraying  the  panel  to 
take  the  names  from  the  Jurors*  Book  in  the  alphabetical  order  therein  prescribed ;  see  also 
89&40  Vict.  c.  78.8.  17. 
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Commission  Coukt,  Gbben  Stbebt,  Dublin. 

August  Sessions,  1848. 

Before  Pigot,  C.B.,  and  Pennefathea,  B. 

Tuesday,  Aagast  8th. 

The  City  Grand  Jury  foand  a  tme  bill 
against  (Jharles  Gavan  Buffy  for  felony 
under  11  &  12  Vict,  c.  12. 

Counsel  for  the  Crown :  The  AtUtmey' 
Qoneral  {Monahan  (a) ),  the  Solieitor-Oene' 
red  (HatcheUU  Baldwin,  Q.C.  ;  Serjt. 
0'Brien,(b)  IVhileBtde,  Q.C.,(c)  Plunket, 
Q.C.,  8myly,  Peimefaiher,  and  Perrin, 

Counsel  for  the  prisoner :  Butt,  Q.C.,(i) 
Holme$,(0}  Sir  G,  O'Loghlen,  and  John 
0*Hagan.{f) 

The  prisoner  was  placed  at  the  bar,  and 
the  abstract  of  the  indictment,  with  the 
titles  of  the  various  publications  charged 
therein,  was  read. 

GUrh  of  the  Grown:  How  say  yon, 
Gharle$  Oavan  Duffy—we  you  guiltjr  or 
nut  guilty  P 

The  prisoner  made  no  reply. 


(a)  Afterwards  Chief  Justice  of  C.P.,  Ir. 
(6)  „  a  Justice  of  Q.B.,  Ir. 

(c)  „  Chief  Jiutioe  of  Q.B.,  Ir. 

(d)  See  Diet.  Nat.  Bio^. 

(e)  See  6  St.  Tr.  N.S.  682tt. 

(/)  Afterwards  a  Jastice  of  Q.B.,  Ir.,  and 
Jadge  of  the  Irish  Land  Commisaon. 


Baldwin,  one  of  the  counsel  for  the 
Crown ,  haying  resisted  an  application  for 
a  copy  of  the  indictment,  Sir  u.  0*Loghlen, 
for  the  prisoner,  required  the  whole  indict- 
ment to  be  read  over  by  the  Ghrh  of  the 
Crown, 

After  the  reading  had  commenced,  the 
Court  adjourned  at  the  suggestion  of 
Pennetatheb,  B.,  to  givo  the  counsel  for 
the  Crown  an  opportunity  of  consulting 
whether  they  would  grant  a  copy. 

Wednesday,  August  9th,  1848. 

The  City  Grand  Jury  found  a  true  bill 
against  John  Martin,  (a)  Kevin  Izod 
0'Doheriy,{b)  and  Eiehard  DaUon  WUUam$ 
for  felony. 

WiUiame  pleaded,  Not  guilty. 

The  Attorney-  General  stated,  that  under* 
standing  there  was  to  be  an  application  for 
the  postponement  of  the  trials,  (c)  he  would 
not  proceed  with  Buffy'$  arraignment  until 
the  application  in  the  other  cases  had  been 
decided. 

Sir  G,  CLoghlen :  Mr.  Duffy  was  brought 
up  yesterday,  and  arraigned;  and  he  is 
now  entitlea  to  haye  his  plea  recorded. 

Attorney- General:  He  did  not  plead  at 
that  time. 

Sir  G,  0*Loghlen  hayins  stated,  after 
some  discussion,  that  he  nad  not  come 
prepared  to  argue  the  point,  the  matter 
stood  oyer. 


were 


Thursday,  August  10th,  1848. 

Mr.   O'Doherty   and    Mr.  Duffy 
placed  at  the  bar. 

Sir  G,  O'LogKlen  argued  that  the  ar- 
raignment being  complete,  the  prisoner 

(a)  See  6  St.  Tr.  N.8.  995. 
(5)  Ib.  881. 
(c)  lb.  697. 
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was  entitled  to  plead,  aud  cited  2  Hale, 
P.O.  219— 

"  The  arraignment  of  the  prisoner,  therefore, 
consists  of  these  parts  :  First,  the  calling  the 
prisoner  to  the  har  by  his  name,  commanding 
him  to  hold  up  his  hand,  which,  though  it  may 
seem  a  trifling  circumstance,  jet  it  is  of  import- 
ance, for  by  holding  up  his  hand  constat  de 
pergona  indictati,  and  he  owns  himself  to  he  of 
that  name." 

That  practice  is  not  followed  now.  It 
has  been  held  sufficient,  if  he  answers  to 
his  name. 

**  Secondly,  reading  the  indictment  distinctly 
in  English,  that  he  may  understand  his  charge.'* 

"Thirdly,  demanding  of  him  whether  he  be 
guilty  or  not  guilty." 

Prom  this  it  appears  that  a  prisoner's 
arraignment  is  complete  when  the  ques- 
tion is  asked  of  him  whether  he  be  guilty 
or  not  guilty.  That  question  was  asked 
of  Mr.  Duffy, 

But,  assuming  that  the  arraignment  was 
not  complete  till  the  application  to  have 
the  indictment  read  was  complied  with, 
the  reading  was  stopped  by  the  Court,  and 
the  prisoner  ought  not  to  be  prejudiced 
by  what  was  done  merely  for  the  conve- 
nience of  the  Court,  and  in  order  to  save  the 
public  time.  If  we  had  for  a  moment 
imagined  that  such  an  objection  would 
have  been  raised  by  the  Attorney' General 
we  would  have  asked  your  lordship,  at  the 
sitting  of  the  Court  yesterday,  to  have 
completed  the  reading  of  the  indictment. 
But  we  never  did,  and  we  consider  our- 
selves to  be  deceived  in  this  case  by  the 
conduct  of  those  who  act  for  the  Crown ; 
because  we  believed  yesterday  morning 
from  communications  with  the  Crown  that 
the  Aitarney- General  had  consented  to  fur- 
nish us  with  a  copy  of  the  indictment,  and 
for  that  reason  we  did  not  apply  to  vour 
lordships  yesterday  to  have  the  indict^ 
ment  read  out  aloud.  But,  my  lords,  what 
has  occurred  since  P  We  ka/ve  been  fur- 
nished with  a  copy  of  the  indictment. 
This,  I  think,  puts  an  end  to  the  objection 
of  the  non-completion  of  the  arraignment. 

AUomey'Oenerdl :  My  lords,  I  respect- 
fully submit  that  Mr.  Duffy  is  not  now 
entitled,  as  a  matter  of  right,  to  record  his 
plea,  because,  in  point  of  fact,  he  has  not 
been  arraigned. 

PiGOT,  C.B. :  The  arraignment  is  not 
completed;  and  no  authority  is  cited  to 
show  that  in  the  circumstances  which  have 
occurred  it  was  completed.  There  are  two 
questions  here— first,  whether  the  arraign- 
ment was  completed ;  and  secondly, 
whether,  supposmg  it  not  completed, 
there  is  any  reason  why  Mr.  Duffy*8  ar- 
raignment should  now  be  proceeded  with. 

PEHifEFATHEB,  B.,  Concurred. 


Butt  fuLowcd,  and  asked  the  Court  in 
their  discretion  to  allow  a  plea  of  not 
guilty  to  be  recorded. 

Fennefather,  B.:  What  inconvenience 
do  you  suggest ;  or  do  you  suggest  any  ? 

Butt :  I  am  really  at  a  loss,  my  lord,  to 
suggest  an  inconvenience. 

Pennepather,  B.  :  Becausc  it  strikes  the 
Lord  Chief  BoA-on  and  myself  that  we 
cannot  find  the  inconvenience  to  the  pri- 
soner, or  the  advantage  to  the  Crown. 

Butt :  1  am  unable  to  suggest  any,  my 
lord.  Your  lordship  knows  very  well  it 
is  a  very  anxious  duty  to  defend  a  prisoner ; 
and  when  I  find  the  Crown  pressing  this 
matter,  as  if  it  were  a  matter  of  moment' 
and  advantage  to  them,  I  should  not  feel 
myself  jnstified  in  not  resisting  it,  al- 
though I  cannot  suggest  the  advantage. 
I  think  it  is  enough  tor  me  to  feel  that  the 
Crown  are  seeking  it  as  an  advantage,  and 
that  I  am  bound,  by  my  duty  to  toe  pri- 
soner, to  resist  it.  if  the  Crown  will  state 
their  object,  then  wo  shall  be  able  to  judge 
of  it.   • 

Solicitor- General  for  the  Crown:  The 
arraignment  is  not  yet  complete.  It  is  not 
for  the  prisoner's  counsel  to  dictate  the 
course  of  conduct  to  be  adopted  by  the 
Crown.  Matters  may  be  under  the  con- 
sideration of  the  Attorney 'General  which 
he  ought  not  to  be  called  upon  to  disclose. 

Attorney- General :  As  far,  my  lord,  as  I 
am  personally  concerned,  I  am  merely  dis- 
charging a  public  duty ;  and  my  anxiety 
is,  to  perform  it  honestly  and  conscien- 
tiously to  the  country.  It  is  suggested 
that  I  am  influenced  by  a  desire  to  obtain 
an  unfair  advantage.  My  lords,  I  have  no 
interest  whatever  in  so  doing;  the  only 
object  I  have  in  view  is  to  discharge  my 
duty  honestly  and  fairly.  IF  this  trial  is 
to  go  on  at  the  present  Commission,  I  may 
be  perfectly  satisfied  to  have  Mr.  Dujfy 
tried  for  the  ofience  for  which  a  true  bill 
has  been  found.  If,  on  the  other  hand, 
as  is  suggested,  applications  are  to  be 
made  tio  postpone  the  trials,  it  may  be  that 
I  should  not  properly  be  discharginz  my 
duty  to  the  Crown  if  I  allowed  myself  to 
be  in  any  way  embarrassed  by  having  a 
bill  found  for  felony,  and  issue  joined 
thereon,  when  the  same  materials  would 
enable  me  to  present  a  bill  for  high  treason. 
The  statute  enacts,  that  if  my  evidence 
amount  to  treason,  even  though  I  charge 
felony,  that  does  not  vitiate  the  indictment. 
Perhaps,  my  lord,  if  I  am  gailty  at  all,  it 
is  that  I  have  taken  the  milder  course — in 
that  I  have  presented  a  bill  for  felony 
instead  of  a  bill  for  high  treason.  I  may 
have  done  this,  anxious  to  have  the  case 
proceeded  with  and  determined.  But,  my 
lord,  if  the  case  is  not  determined  at  the 
present  Commission,  I  trust  the  Court 
will  not,  as  it  is  put  merely  as  a  matter  of 
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discretion  and  not  as  an  abstract  right, 
compel  me  to  adopt  a  oonrse  which  will 
hereafter  involTe  me  in  difficulties,  or 
fetter  my  discretion  hereafter  in  present- 
ing a  bill  for  high  treason. 

^uU :  What  Ims  been  said  by  the  Attor- 
ney- General  forms  another  and  a  stronger 

ground  why  I  should  press  upon  the 
'ourt  my  application  that  the  plea  of 
Mr.  Duffy  should  be  received.  It  is  my 
duty  to  the  unfortunate  prisoner,  threat- 
ened with  the  severest  penalties  of  the 
law,  to  state,  that  after  the  Court  rose  last 
night  his  instructions  to  me  were,  that  he 
would  stand  his  trial  at  this  Commission  ; 
and  he  is,  my  lord,  now  ready  to  stand  his 
trial  upon  the  bill  which  has  been  found 
against  him.  Something  has  been  said 
about  unprecedented  courses.  I  will  tell 
the  Court  what  is.  unprecedented; — it  i& 
unprecedented  that  the  Attorney -(hneral 
should  stand  up  in  this  Court,  and  when  a 
prisoner  is  about  to  apply  for  what  is  his 
undoubted  right,  for  a  postponement  of 
his  trial  upon  grounds  which  common 
humanity  ought  to  make  any  man  accede 
to — upon  the  gromids  of  excitement  of  the 
public  mind,  and  that  some  of  the  articles 
written  in  his  paper 

Attorney- General:  No  affidavit  of  that 
has  been  made. 

Butt :  The  Attomey'Oeneral  has  said  in 
the  presence  of  the  Court,  that  if  counsel 
for  the  prisoner  exercised  their  undoubted 
right  of  making  an  application  for  the 
postponement  of  the  trial  of  this  man 
— in  the  event  of  our  so  doing,  he 
threatens  that  be  will  abandon  this  bill 
for  felony,  and  send  up  another  for  high 
treason. 

Attorney-General :  I  did  not,  my  lords, 
say  any  such  thing. 

PiQOT,  O.B. ;  We  are  not  called  upon 
now  to  postpone  indefinitely  tlje  arraign- 
ment of  this  prisoner.  We  are  called  upon 
by  the  Crown,  on  a  statement  that  circum- 
stances exist  requiring  further  considera- 
tion, not  to  proceed  at  present  with  the 
completion  of  the  arraignment.  We  are 
not  called  upon  to  say,  that  Mr.  Buffy  shall 
not  have  an  opportunity  of  being  ar- 
raigned, and  pleading  at  the  present 
Commission.  It  appears  to  me  to  be  not 
according  to  precedent  to  yield  to  the 
application  as  a  matter  of  right,  and  I 
believe  it  is  not  now  pressed  as  such.  I 
do  not  see  anything  in  this  case  which 
calls  upon  us  at  this  moment  to  proceed 
with  the  arraignment  of  the  prisoner.  The 
proceedings  of  the  Commission  are  still 
pending ;  they  are  not  about  to  close ;  and 
there  being,  in  truth,  another  case,  accord- 
ing to  the  arraignment  of  yesterday,  fixed 
for  this  morning,  all  we  can  sav  is,  that  at 
present  we  shul  not  proceed  with  the 
arraignment  of  Mr.  Bv^,  but  shall  pro- 

85S84. 


ceed,  as  we  wei-e  about  to  do,  with  the 
case  of  the  Queen  v.  O'Boherty, 

This  indictment  was  not  further  pro- 
ceeded with. 


OcTOBEB  Sessions,  1848. 

October  28th. 

Before  Tobbens  and  Cbampton,  JJ. 

At  these  sessions  the  Aitomery- General 
preferred  a  second  indictment  of  similar 
purport  against  the  prisoner  before  the 
grand  jury  of  the  county  of  Dublin,  under 
6  Geo.  4.  c.  61-  s.  8,  which  provides — 

"  That  it  shall  be  lawful  for  any  prosecutor  to 
prefer  a  bill  of  indictment  for  any  ofience 
committed  within  any  county  of  a  city,  &c.,  in 
Ireland,  to  the  jury  of  the  adjoining  county,  &c., 
sworn  and  charged  to  inquire,  &c.,  for  such 
county  of  a  city.*' 

A  true  bill  having  been  found  by  the 
grand  jury  of  the  county,  the  first  indict- 
ment found  in  the  county  of  the  city  of 
Dublin  was  quashed,  on  the  motion  of  the 
Attomey-Gen&ral,  and  a  habeas  corpus  is- 
sued, signed  by  Torrens  and  Crampton,  JJ., 
the  judges  presiding  at  the  Commission, 
for  the  removal  of  the  prisoner  from  the 
custody  of  the  city  sheriff  to  that  of  the 
HheriflT  of  the  county  of  Dublin,  under  s.  6 
of  the  above  Act, 

"  It  shall  and  may  be  lawful  for  any  judges 
of  His  Majesty's  Court  of  King's  Bench  in 
Ireland,  or  any  of  the  justices  of  Oyer  and 
Terminer  or  General  Gaol  Delivery  for  any 
such  next  adjoining  county  as  aforesaid,  upon 
the  application  of  any  such  prosecutor  or  prose- 
cutors ten  days  next  before  the  holding  of  any 
aessionft  of  Oyer  and  Terminer  and  General 
Gaol  Delivery  for  such  last^mentioned  county 
hy  proper  writs  of  Juibeas  corpus,  which  they 
are  hereby  empowered  and  authorized  to  issue, 
to  cause  any  person  or  pemons  who  may  be  in 
the  custody  of  any  sheriff  or  sheriffs  or  of  the 
keepers  of  any  gaol  or  prison  charged  with  any 
offence  or  offences  committed  within  any  county 
of  a  city,  county  of  a  town  or  town  corporate, 
to  be  removed  into  the  custody  of  the  sheriff  of 
such  next  adjoining  county,  in  order  that  such 
person  or  persons  may  for  such  offence  or 
offences  as  aforesaid  be  tried  in  such  last-men- 
tioned county." 

The  prisoner  having  been  called  upon 
to  plead,  his  counsel  objected  that  the 
writ  of  habeas  corpus  removing  the  pri- 
soner to  the  custody  of  the  county  sheriff 
had  not  issued  ten  days  before  the  open* 
ing  of  the  Commission,  as  required  by  the 
above  section. 

The  Court,  consisting  of  Tokbens  and 
Cbampton,  JJ.,  upheld  this  contention, 
and  gave  judgment  that  the  prisoner 
should  not  be  removed  from  the  custody 
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of  the  city  sheriff  for  trial  in  the  county 
at  those  seBaioxi8.(a) 

The  prisoner  remained  in  the  custody 
of  the  city  sheriff,  and  on  Noyember  3rd 
an  application  that  he  should  be  released 
from  such  custody,  there  being  no  longer 
any  indictoient  pending  against  him  in 
the  city,  the  first  indictment  having  been 
qaashed,  was  refiised.(&) 

Degembeb  Sessions,  1848. 
Decemher  16th  and  18th. 

Before  Pjebbin,  J.,  and  Bichakds,  B. 

At  the  ensuing  December  sessions  the 
Attorney- Oenercd  did  not  proceed  with  the 
second  indictment,  found  in  the  county  of 
Dublin,  but  preferred  a  third  indictment 
before  the  grand  jury  of  the  county  of  the 
city  of  Dublin. 

The  grand  jury  having  found  the 
bill — 

Pebrtn,  J.:  Let  it  be  understood  that 
none  of  the  proceedings  of  this  Court 
connected  witn  this  trial  be  published 
until  this  trial  is  over.(c) 

Butt,  Q.G.,  moved  to  quash  the  new  in- 
dictment found  in  the  city,  on  the  ground 
that  it  was  not  competent  to  the  Crown, 
after  proceeding  in  the  county  under 
6  Geo.  4.  c.  51.  s.  8,  to  revert  to  the  city 
jurisdiction  and  prefer  an  indictment 
there.  The  6th  section  provides  that  the 
prisoner  shall  be  transferred  to  the  county 
sheriff,  the  7th,  that  the  witnesses  under 
recognizances  shall  be  bound  to  attend 
the  sessions  for  the  county,  on  receiving 
notice  ten  days  before  the  opening  of  the 
sessions,  and  the  8th,  that  it  shall  be 
sufficient  if  the  notices  be  left  at  their 
place  of  abode,  and  that,  if  they  attend 
the  county  sessions,  their  recognizances 
shall  be  discharged.  That  is  for  the 
benefit  of  the  {irosecutor  and  witnesses, 
and  may  be  waived  by  the  attendance  of 
the  witnesses  without  notice.  The  9& 
section  forbids  a  return  to  the  city  grand 
jury— 

'*  After  the  delivery,  as '  aforesaid,  of  any  of 
the  said  notices,  it  shall  not  be  lawful  for  any 
person  or  persons  to  prefer  any  bill  or  bills  of 
indictment,  or  to  return  any  inquisition  for  any 
offence  or  offences  mentioned  in  the  said  recog- 

(a)  See  4  Cox  C.  C.  117. 

(6)  Not  reported. 

(c)  As  to  this  power  see  note  in  Hardie^n 
case,  1  St.  Tr.  N.  8.  672n.  The  order  in  this 
ease  was  disregarded  by  the  London  papers 
which  reached  Dublin  on  the  evening  of  the 
day  of  issue.  The'Tiwtes  observed: — "  We  care 
as  little  for  the  solemn  warning  of  Mr.  Justice 
Perrin  as  for  a  veto  of  the  Grand  Llama  of 
Thibet."—  Times,  Dec.  18th  1 848.  The  order  was 
rescinded  on  December  23rd  ;  see  below,  p.  817. 


nizances,  or  any  of  them  at  or  to  any  sessions  of 
Oyer  and  Terminer  or  General  Gaol  Delivery 
for  any  such  county  of  a  city,  county  of  a  town 
or  town  corporate." 

This  clause  was  enacted  to  prevent  pro- 
ceedings bein^  transferred  backwards  and 
forwards,  which  might  be  made  an  in- 
strument of  great  oppression.  Beg,  v. 
Trenor,{a)  Hayes  Cr.  L.  908. 

Psasni,  J. :  What  are  the  facts  which 
bring  this  case  within  the  9th  section  of 
the  statute  ? 

Butt :  The  case,  if  not  within  the  ex- 
press words  of  the  Act,  is  clearly  within 
the  spirit  of  it ;  for,  although  notices  may 
not  have  been  served  on  the  witnesses  to 
secure  their  attendance  in  the  county, 
yet,  if  they  attend  there  without  notice, 
their  recognizance  is  discharged,  and  it  is 
the  prosecutor's  duty  to  have  these  notices 
served,  and  the  informations  returned. 
If,  then,  he  does  not  do  what  it  is  his  duty 
to  do,  can  he  therefore  go  back  to  the  city 
and  obtain  an  advantage  which  he  would 
not  otherwise  be  entitled  to  P 

Attorney- Oen&ral  {Mondhan):  S.  9  of 
6  Oeo,  4.  c.  51.  only  forbids  another  indict- 
ment to  be  preferred  in  the  city,  where 
notices  have  been  served  under  that 
statute.  No  notices  have  been  served 
on  the  witnesses  in  this  case.  The  pri- 
soner is  still  in  the  custody  of  the  city 
sherifT.  The  statute  does  not  bind  the 
Crown.  S.  13  requires  the  person  seeking 
to  change  the  jurisdiction  to  give  security 
for  costs.  The  indictment  in  the  county 
was  preferred  on  account  of  the  objection 
taken  to  the  city  grand  lurors  in  M<Mrtin*8 
case.  (5)  That  objection  having  been  over- 
ruled, it  was  the  more  constitutional 
coarse  to  send  up  a  bill  against  the  pri- 
soner in  the  jurisdiction  in  which  tl&e 
offence  was  committed. 

Napier,  Q.C.,(c)  replied  for  the  prisoner, 
and  tne  Solieitor-Oeneral  for  the  Crown. 

I  December  18th. 

[Pbrbiv,  J.,  gave  judgment,(<i)  refiising 
the  motion  to  quash  the  indictment  on  the 
ground  that  the  9th  section  did  not  bind 
the  Crown,  and  also  that  the  case  did  not 
come  within  the  9th  section,  no  notices 
having  been  served  under  the  Act.] 

I  do  not  think  we  ought,  on  this  motion, 
to  quash  this  bill,  or  that  we  onght  Co 
imply  a  prohibition  restraining  the  Crown 
though  none  such  is  expressed ;  we  are  to 
take  care  that  the  prisoner  is  not  exposed 
to  the  inconvenience  of  two  trials,  or  to 
any  fhture  serious   inconvenience.      On 


(a)  2  Cr.  &  Dix.  Circ.  163.  ^.^ 

(6)  6  St.  Tr.  K.S.  925. 
(r)  Afterwards  Lord  Chancellor  of  Ireland. 
(rf)   Reported  in  full  in  -1  Cox  C.  C.  128. 
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looking  into  the  t«ro  indictments,  which 
we  thought  it  our  duty  to  do,  we  find  that 
this  indictment  is  much  shorter  than  the 
former,  one-third  of  the  length ;  it  contains 
twenty-three  pages  instead  of  sixty-seyen 
and  contains  sLz  counts  instead  of  thirteen. 
It  is  said  that  the  prisoner  has  made  con- 
siderable preparations  for  his  defence,  but 
there  is  no  aUegation  that  these  prepara- 
tions hare  been  thrown  away  ;  there  is  no 
allegation  that  he  cannot  have  a  fair  amd 
impartial  trial. 

{Richards,  B.,  concurred  on  the  ground 
that  the  9th  section  did  not  apply,  no 
notices  haFixig  been  served,  but  aoubted 
whether  the  Grown  was  not  bound  by  it, 
if  applicable.] 

With  respect  to  the  general  allega- 
tions of  hardship  and  oppression  sug- 
gested on  the  part  of  the  prisoner,  my 
brother  Perrin  has  shown  that  no  in- 
convenience to  the  prisoner  can  result 
from  ihe  course  taken  by  the  Grown  in 
this  case.  If  we  found  that  the  proceed- 
ings were  calculated  unjustly  to  oppress 
the  prisoner  and  to  delay  him  from  having 
his  case  disposed  of,  although  the  pen- 
dency of  one  indictment  cannot  be  relied 
on  as  an  answer  to  a  second  indictment 
for  the  same  offence,(a)  I  should  neverthe- 
less hope  the  Gourt  would  possess  sufficient 
power  to  prevent  the  abase  of  sending  up 
indictments,  totiea  qwities,  in  different 
jurisdictions,  for  the  purpose  of  embarrass- 
ing a  prisoner  in  his  defence,  or  delaying 
him  from  having  himself  delivered  of  the 
charge  against  him.  But  that  is  not  the 
present  case,  and  whatever  the  reasons  of 
the  Attorney- Oenerdl  may  be  for  resorting 
now  again  to  the  city  jurisdiotion,  no  fact 
has  been  suggested  from  which  it  can  be 
fairly  inferred  that  any  difficulty  has  been 
caused  to  the  party  charged  by  the  course 
so  adopted  by  the  Grown ;  and  it  shall  be 
our  duty  to  take  care  that  the  prisoner 
shall  not  be  in  a  worse  position  in  refer- 
ence to  the  period  of  his  trial  by  means  of 
the  present  proceedings,  than  he  would  be 
if  he  were  to  be  tried  upon  the  indictment 
preferred  in  the  county,  and  this  we  have 
mil  power  within  ourselves  to  accomplish, 
inasmuch  as  we  are  sitting  under  a  Gom- 
mission  for  the  county  of  the  city  of 
Dublin,  as  well  as  under  a  Gommission  for 
the  county  of  Dublin,  and  it  is  our  present 
intention  to  dispose  of  every  case  in  the 
several  calendars  laid  before  us  before  we 
rise. 

December  19th  and  22nd,  1848. 

The  prisoner,  upon  being  called  on  to 
plead,  tendered  the  two  following  pleas  in 


(ri)  Sec  Reff.  r.  Mitchd,  6  St.  Tr.  N.S.  545. 


abatement,  which  he  duly  verified  by  affi- 
davit : — 

Plbas  IV  Abatement. 
"  And  DOW,  &c.,  for  plea  in  abatement  never- 
theless saith  that  he  ought  not  to  be  compelled 
to  answer  the  said  supposed  indictment,  and 
that  the  same  ought  to  be  quashed,  because 
he  saith  that  Walter  Sweetman,  one  of  the 
jurors  aforesaid,  by  whom  the  said  supposed 
indictment  wan  found  a  true  bill  as  aforesaid, 
was  not,  at  the  time  of  his  bemg  sworn  on  the 
grand  inquest  aforesaid,  nor  at  the  time  of  his 
finding  the  said  supposed  indictment  a  true  bill, 
88  aforesaid,  an  inhabit^mt  of  the  county  of  the 
city  of  Dublin,  or  resident  within  the  same,  or  u 
freeman  of  the  city  of  Dublin,  or  seised  of  any 
estate  of  freehold  in  the  said  county  of  the  city 
of  Dublin,  and  this  .he  the  said  Charles  (.iavan 
Duffy  is  ready  to  verify ;  wherefore  he  prays 
judgment  of  the  said  indictment,  and  that  the 
same  may  be  quashed,  and  so  forth.*' 

There  was  a  like  plea  as  to  TcUrieh 
Boylan,  alleging  that  he  was  not 

«an  inhabitant  of  the  county  of  the  citv  of 
Dublin,  or  resident  within  the  same,  or  a  nee- 
man  of  the  city  of  Dublin,  or  a  burgess  of  the 
said  city,  or  seised,  or  possessed  of,  or  en- 
titled to  any  lands,  tenements,  or  heredita- 
ments within  the  said  county  of  the  city,  for 
any  estate  of  freehold,  or  any  less  estate,  or 
entitled  to  any  property  within  the  said  county 
of  the  city,  in  respect  of  which  he,  the  said 
Patrick  Boylan,  was  liable  to  be  rated  to  the 
relief  of  the  poor,  or  for  county,  parish,  or 
municipal  taxes,  and  this  he  the  said  Charles 
Qavan  Duffy  is  ready  to  verify ;  whereupon  he 
prays  judgment  of  the  said  indictment,  and  that 
the  same  may  be  quashed,  and  so  forth.*' 

To  both  these  pleas  demurrer  by  the 
Attorney 'Oeneral — Joinder  in  demurrer. 

Before  the  demurrer  was  argued,  Butt, 
Q.C.,  applied  to  the  Court  that  the 
Attorney 'General  might  be  compelled  to 
take  Kome  course  with  reference  to  the 
indictment  pending  against  the  prisoner 
in  the  county. 

Attorney- General :  If  the  pleas  in  abate* 
ment  to  the  indictment  found  by  the  city 
grand  jury  are  held  good,  it  will  have  the 
effect  of  quashing  that  indictment ;  there- 
fore the  Crown  ought  not  at  this  stage  of 
the  proceedings  to  be  compelled  to  take 
any  particular  oonrse  as  to  the  indictment 
found  in  the  county.  There  is  no  inten* 
tion  of  harassing  the  prisoner.  If  the 
general  issue  had  been  pleaded,  and  a 
trial  could  be  had  upon  the  city  indict- 
ment, the  case  would  be  different. 

Pebbih,  J. :  We  will  not  now  call  upon 
the  Crown  to  quash  the  county  indict- 
ment, but  will  hear  the  argument  of  tha 
demurrer. 

Aitomey-Chnerai,  in  support  of  tho  de- 
murrer: The  prisoner  has  no  riffht  to 
plead  two  separate  pleas.  1  OhU.  0.  £.  434 ; 
ArehhohVs  Pleading  in  Civil  Cases,  805, 

OC   2 

Digitized  by  LjOOQIC 


807] 


The  Queen  against  Charles  Gavan  Duffy,  1848-9. 


[808 


2nd  edit.,  where  it  ie  laid  down  that  a  de- 
fendant phall  not  plead  two  pleas  in  abate- 
ment, which  go  to  the  whole  declaration  ; 
and  Com.  Dig.  tit.  "Abatement,"  I.  3. 

At  common  law  there  is  no  necessary 
qnalification  for  a  grand  juror  at  a  com- 
mission of  oyer  and-  terminer,  except  that 
he  should  be  probus  et  legalis  homo  or  liber 
et  legalis.  There  is  no  allegation  here 
that  Mr.  Boylan  is  not  liber  et  legalis  homo. 
A  plea  of  this  kind  must  negative  all  the 
qualifications  which  would  render  a  party 
competent.  It  is  qaite  consistent  with  this 
plea,  that  this  gentleman  is  a  merchant 
carrying  on  business  in  Dablin  with  his 
partner,  but  not  residing,  and  though  he 
might  have  no  rateable  property  in  Dublin, 
still  he  might  well  be  described,  as  he  is 
in  the  sheriff's  return  annexed  to  the  writ, 
as  "of  Grafton  Street,  in  the  city  of 
Dublin,  merchant." 

The  forms  of  precept  to  the  sheriff 
for  summoning  grand  juries  are  given  in 
2  Hale  P.  G.  154.  At  sessions  of  the  peace 
he  is  to  summon  jurors — 
'*  quorum  quilihot  habeat,  40m.  de  terns  et  teoe- 
mentis  liberi  tenemeuti." 

But  in  commissions  of  oyer  and  ter- 
miner— 

"  tarn  viyinti  quatnor  probos  et  legales  homines 
dc  quolibet  hundredo  com.  prsedict.  ad  inquir- 
endum, prenentandum^faciendum  et  exequandum 
ea  omnia,  qus)  ex  parte  domioi  regis  adtunc  et 
ibidem  eis  injungereotur  quam  alios  viginti 
quatuor  probos  et  lef^aies  homines  de  com*  prce- 
diet'  ad  facicnd'  juratam  inter  dominum  regem 
et  prisones  prsedictos." 

This  precedent  omits  the  freehold  quali- 
fication, and  is  taken  from  Co.  Ent.  f.  55a. 
Hale  goes  on,  p.  155 — 

''  Touching  tbeir  annuus  census  I  do  not  find 
anything  determined,  but  freeholders  they 
ought  to  be.  The  8tat.  of  2  Hen.  5.  c.  8.,  that  re- 
quires jurors  that  pass  upon  the  trial  of  a  man*s 
life  to  have  40*.  ^er  ann.  freehold,  hath  been 
the  measure  by  which  the  freehold  of  grand  jury- 
men bath  been  measured  in  precepts  of  sum- 
mons to  bcssions." 

The  doctrine  of  their  being  freeholders 
has  been  overruled  by  all  the  judges  in 
England,  Anon.{a)  In  SIheriaans  and 
Kirwan*s  case  (b)  it  was  held  that  free- 
hold was  not  necessary  in  the  city  of 
Dublin,  and  that  the  plea  was  bad  for 
uot  negativing  that  the  juror  was  a 
freeman  of  the  city.  The  word  liber 
homo  does  not  mean  a  freeholder  but  a 
free  man,  in  oontradisbinction  to  a  villein. 
The  only  case  of  an  application  to  quash 
an  indictment  for  a  defect  in  a  juror  being 
successful   was  under  11  Hen.  4.  o.  9., 

(a)  Buss.  &  By.  177. 
(6)  81  St.  Tr.  676. 


'  WithipoWs    ca8e,(a)    where    one    of   the 
1  jurors  was  an  outlaw.    It  is  indeed  said 
m  2  Hawk.  P.  C.  c.  25.  s.  16,  that  the  in- 
dictment— 

"must  be  found  by  twelve  men  at  the  least, 
every  one  of  whom  ought  to  be  of  the  same 
county,  and  ought  also  to  be  a  freeman,  and  a 
lawful  liege  subject," 

He  refers  to  Flack's  case,  but  there  there 
was  no  averment  that  tho  jurors  were 
probi  et  legales  (6) — 

'*  Flack  was  indicted  of  murder,  and  the  in- 
dictment was  inquisitio  capta  coram,  ^c ,  per 
sacramentum,  and  it  does  not  say  proborum  et 
iegalium  hominum,  and  it  does  not  show  what 
county  ;  and  for  that  it  was  reversed." 

Those  statutes  which  have  been  passed 
directing  sheriffs  to  return  persons  of  cer* 
tain  property  on  juries,  as  IZEdto.  1.  c.  38., 
21  I!dw.  1.  c.  2.,  whether  they  have  been 
repealed  or  not,  were  merely  for  th^  ease 
of  jurors ;  and  gave  no  right  of  challenge ; 

2  Inst.  447,  448.    The  present  Jury  Act, 

3  «fe  4  Will,  4.  0.  91.,  does  not  refer  to  grand 
jurors  at  commissions  of  oyer  and  termi- 
ner, and  there  is  nothing  in  the  statute  to 
show  what  the  qualification  of  a  grand 
juror  is  to  be. 

John  O'Ha^an  contri:  A  dilatory  but 
not  a  peremptory  plea  may  contain  double 
matter.  In  2  Hawk.  P.O.  c.  23.  s.  128, 
referring  to  the  Y.B.  4  Hen.  6.  16,  it  is 
said — 

"  there  seems  to  be  no  doubt  but  that  if  a 
defendant  in  an  appeal,  or  even  in  an  indict- 
ment of  felonj',  think  it  proper  to  make  use  of 
never  so  many  pleas  or  exceptions  of  this  kind, 
requiring  all  of  them  the  same  kind  of  trial,  he 
may  take  advantage  of  them  all,  unless  they  be 
repugnant  to  one  another." 

In  Sheridan's  case  (c)- two  pleas  were 
pleaded  in  exactly  the  same  way  as  here, 
and  Mr.  Saurin,  the  then  Attorney-General, 
admitted  that  in  one  plea  several  matters 
might  have  been  pleaded  in  abatement. 
The  cases  cited  by  the  Attomey-Oenerail 
were  civil  cases. 

By  denying  that  Mr.  Bovlan  is  an  inhabi- 
tant  of  the  city  of  Dublin,  we  deny  that 
he  is  of  the  city  of  Dublin  at  all.  The 
word  "inhabitant"  is  the  largest  which 
can  be  used,  2  Inst.  702.  Coke  conceived 
that  it  extended  to  every  person  who  had 
a  visible  occupancy.  A  man  could  not  be 
a  merchant  in  the  city  of  Dublin,  carrying 
on  business,  without  having  some  land, 
tenement,  or  hereditament  j  how  could  he 
have  a  place  to  store  his  goods  in  without 
being  liable  to  rates  F    By  common  law  it 

CO)  Cro.  Car.  134 ;  W.  Jones,  198. 
(6)  2  Boll.  B.  82. 
(c)  91  St.  Tr.  576. 
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IB  abBolntely  necessary  that,  to  be  a  g^nd 
jnror,  there  should  be  the  possesaion  of 
property  or  occupancy,  or  that  the  person 
should  prove  himself  an  inhabitant  by 
residence;  2  Hale  F.C.  154;  1  OhUty  Or. 
L.  333 ;  3  Inst.  30,  31 ;  2  Hawk.  P.O. 
0.  25.  s.  50. 

"  It  deems  clear  that  by  the  common  law, 
every  indictment  must  be  found  by  twelve  men 
at  the  least,  of  the  same  county,"  &c. 

2  Hawh.  P.O.  c.  25.  s.  16 ;  Oomplete  Jury- 
man, 11-16;  and  in  4  Bla.  Oom.  302,  the 
passa^^e  cited  from  Hale  is  repeated.  The 
precept  under  which  grand  jurors  are  sum- 
moned, and  the  statement  in  the  caption, 
both  show,  not  merely  that  they  are  good 
and  lawful  men,  but  also  from  the  body  of 
the  county.  It  has  been  held  unnecessary 
to  allege  that  the  jurors  were  probi  et 
legales :  Bex  y.  Phorbes  (a),  Bex  y.  Nurse  (&), 
and  Bex  y.  Sparrowhawk  (c),  but  eyen 
in  those  cases  it  appears  the  words 
"  body  of  the  county  "  are  most  necessary. 
It  would  be  presumed,  until  the  con- 
trary were  shown,  that  the  jurors  were 
prohi  et  legales.  But  how  could  it  be 
presumed  that  they  were  of  the  "body  of 
the  county  "  P  The  duties  cast  upon  grand 
jurors  are  essentially  local  in  their  nature, 
for  they  may,  of  their  own  local  know- 
ledge, present  for  a  crime,  without  any 
bill  of  indictment  haying  been  sent  up  to 
them :  Oomplete  Juryman's  Guide,  p.  32. 
May  the  sheriff  go  out  of  the  city  of 
Dublin  into  the  county  of  Dablin,  or  of 
Oork?  Might  he  go  down  to  the  quay 
and  take  a  crew  out  of  any  Oanadian 
yessel  to  be  the  grand  inqnest  of  the 
county  of  the  city  of  Dublin  P  It  is  ad- 
mitted that  the  statutes  of  the  13  Edw.  1. 
c.  38.  and  21  Edw,  1.  c.  2.  were  only  in- 
tended to  give  relief  to  persons  summoned 
on  juries;  but  the  latter  assumes  that 
jurors  must  be  resident  and  haye  property 
m  the  county  to  qualify.    It  says — 

"  neither  shall  this  statute  be  taken  to  extend  to 
great  assises  in  which  it  behoveth  many  times 
knights  to  pass  not  resident  in  the  county  for 
the  scarcity  of  knights,  so  that  they  have  land 
in  the  shire." 

All  through  the  old  statutes  habitancy  and 
occupancy  are  assumed  to  be  requisite.  By 
2  Hen.  5.  stat.  2.  c.  3.,  a  party  must,  to  be 
a  juror,  be  possessed  of  lands  or  tane- 
ments  to  the  yearly  yalue  of  40«.  This 
statute,  being  general  in  its  terms,  was 
held  to  extend  to  cities,  boroughs,  and 
towns,  and  being  inconyenient,  was  par- 
tially repealed  in  England  by  23  Hen,  8. 
c.  13.,  wnich  is  not  in  force  in  Ireland, 
and  which  qnalified  eyery  person  who  en- 


(a)  Sir  T.  Raym.  483. 
(ft)  S  Keb.  384,  292. 
(c)  3  Keb.  807. 


joyed  the  liberties  of  any  city  where  he 
dwelt,  and  made  his  abode.  What  was 
the  necessity  for  this  last  statnte  if  a 
sheriff  could  go  to  an  adjoining  county 
for  jurors?  The  3  &  4  WUl  4.  c.  91. 
prescribes  the  qualifications  of  grand 
jurors  at  quarter  sessions.  They  must 
be  resident  merchants,  freemen,  and 
householders :  as  to  the  necessity  of  resi- 
dence, B.  y.  Adlard  (a) ;  and  B.  y.  The 
InhaibitanU  of  North  Cwry  (6).  Is  it, 
then,  to  be  supposed  that  the  legislature 
would  have  left  grand  jurors  at  the  more 
important  sessions  of  oyer  and  terminer  to 
be  called  by  the  sheriff,  if  he  pleased,  from 
all  the  four  winds  of  heaven  P  The  case 
in  Bvss.  Sf  By.  177  only  decides  that  the 
grand  juror  need  not  be  a  freeholder.  In 
a  county  of  a  town  jurors  must  be  at  least 
freemen,  and  in  some  cases  that  was  not 
held  sufficient.  QHbeH  0.  P.  95.  In  a 
corporation  freedom,  not  freehold,  makes 
men  liheros  homvnee,  Bac.  Abr.  tit.  Juries, 
E.  3;  8heTidan*s  case,(c)  per  Bay,  J.; 
JBoc.  Abr.  tit.  Juries,  A.  yol.  4,;  Be 
Nowlan.{d) 

Napier,  Q.O.,  followed,  and  referred  to 
Co.  Litt.  157,  234,  248,  249;  OlJhert 
C.P.  95;  Bac.  Abr.  tit.  Juries,  B.  3; 
Sheridan's  case,(e)  per  Lord  Vownes  and 
per  Day,  J.,  Bao.  Abr.  tit.  Juries,  A, 
So  particular  was  the  law  that  there 
should  Jbe  freeholders  on  juries,  that  it 
was  held  at  common  law  that  a  freehold 
in  ancient  demesne  was  not  enough  (Go. 
Litt.  1566). 

As  to  pleading  double,  would  it  not  be 
a  yery  hard  thmg  that,  if  one  of  those 
who  found  the  bill  was  an  alien  and  a 
minor,  the  prisoner  could  not  avail  him- 
self of  both  ffromds  of  objection  P  Ohitty 
V.  Bendy  (f). 

O'Brien,  Serjt.,  in  reply:  The  authori- 
ties cited  by  the  Attorney- General  upon 
pleading  double  matter  have  receiyed  no 
answer.  1  Chit.  Or.  L.  434,  lays  down 
that  in  a  criminal  case  more  than  one  plea 
in  abatement  cannot  be  put  in.  The 
passage  in  2  Hawk.  P.O.  c.  23.  s.  128,  is 
founded  on  cases  of  appeals.  There  is  a 
distinction  between  grand  and  petty 
jurors ;  the  dicta  cited  from  Coke  apply 
to  petty  jurors,  and  therefore  are  not  in 
point:  2  Gahbett's  Or.  L.  251.  There  is 
no  statute  now  in  force  imposing  any 
qualification  on  a  grand  juror  beyond 
being  a  good  and  lawful  man :  2  Inst.  448. 
3  &  4  WiU.  4.  c.  91.  B.  33  distinctly  and 
clearly   points    out  that   certain    grand 

(a)  4  B.  &  C.  772. 
(6)  lb.  958. 
(c)  81  St.  Tr.  588,  621. 
{d)  2  Jobb  &  S.  i. 
(0  81  St,  Tr.  621. 
(/)  4  N.  &  M.  842, 
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jurors  lUTiBt  have  certain  qaalifications ; 
but  there  is  no  such  requirement  in  this 
case. 

The  ayerment  that  he  i?  not  an  inhabi- 
tant or  a  resident  does  not  ne>;ative  that 
he  is  **  of  the  city  of  Dublin,  merchant." 
He  might  be  a  director  of  one  of  the  banks, 
he  might  have  large  quantities  of  mer- 
chandise in  the  Custom  House  stores : 
(£^  V.  Adlard)  (a).  If  a  man  transacts 
his  business  in  the  city  of  Doblin,  and 
makes  his  money  there,  he  is  "  of  the  city 
of  Dublin." 

But  the  defendant's  plea  is  otherwise 
bad ;  it  does  not  negative  occupation,  or 
the  possession  of  moveable  property. 

December  22nd. 

Febiuk»  J. :  A  plea  in  abatement  has  been 
put  in  to  the  indictment,  which  states  that 
two  of  the  jurors  by  whom  the  bill  was 
found,  Mr.  aweetman  and  Mr.  BoyUm^  were 
not  inhabitants  of  the  county  of  the  city  of 
Dablin,  or  resident  in  it,  or  freemen,  or 
seised  of  any  estate  in  respect  of  which 
they  were  rateable  for  the  relief  of  the 
poor.  To  this  plea  the  Attorney- Oeneral 
nas  demurred,  and  insists  that  it  does  not 
show  that  the  juror  is  not  a  good,  honest, 
and  lawful  man  of  the  county  of  the  city 
of  Dublin.  Where  a  person  has  objected 
by  a  plea  in  abatement  to  the  qnalifi ca- 
tions of  a  grand  juror,  he  must  be  taken 
to  admit  the  existence  of  all  others  which 
he  has  not  by  his  plea  denied.  A  great 
many  authorities  have  been  cited  which 
seem  to  me  to  show  more  what  the  law 
was,  than  what  it  is ;  and  that  the  statates 
referred  to  in  argument-  have  been  re- 
pealed or  consolidated  by  8  &  4  WxU.  4. 
c.  91.  Though  we  have  thought  it  risht 
to  read  and  examine  them,  I  shall  not  dis« 
cuss  them  in  detail. 

I  proceed  to  discuss  the  objections  as- 
signed ;  the  first  is,  that  he  was  not  an 
innabitant  of,  or  resident  in,  the  city  of 
Doblin.  He  is  impanelled  by  the  name  of 
Patrick  Boylan  of  the  city  of  Dublin,  mer- 
chant, and  notwithstanding  that  he  is  not 
an  inhabitant  of  the  city,  he  may  be  an 
extensive  merchant  or  manufacturer  in 
it ;  he  may  be  commorant  there,  and  con- 
Tersant  there,  in  business  hours  every 
day,  either  in  the  shop  of  a  partner  or 
parent,  or  other  person,  as  manager  or 
conductor.  £.  v.  Adlard  {h)  shows  that  a 
man,  without  being  a  resident  or  inhabi- 
tant, might  be  qf  a  certain  place.  The 
defendant  carried  on  his  trade  at  the 
house  of  a  partner,  and  was  in  the  habit 
of  resorting  there  on  working  days,  and 
sometimes  remained  at  night,  out  did  not 

(a)  4  B.  &  C.  772. 
(6)  ib. 


sleep  there,  and  it  was  held  that  he  was, 
within  the  meaning  of  the  Act  in  question^ 
neither  an  inhabitant  nor  a  resident,  so  as 
to  be  subject  to  poor-rates.  In  the  same 
bonk,  at  p.  951,  in  the  case  of  Eex  v.  Tke 
InhahUanU  of  North  Curry,  it  was  held* 
that  though  a  person  may  be  conversant 
in  and  commorant  at  a  place  in  a  city,  yet 
he  would  not  be  an  inhabitant  or  resident, 
if  he  sleeps  outside.  It  appears  to  me 
that  case  decides  that  the  word  inhabitant 
does  not  necessarily  embrace  a  person 
carrying  on  bnsineiiB  in  the  place. 

The  next  objection  is,  that  he  was  not 
possessed  of  any  property  subject  to  be 
rated,  but  he  may  be  a  merchant  possessed 
of  property  of  ffreat  value,  though  he 
could  not  be  rated  in  respect  of  it.^ 

The  next  objection  is,  that  he  is  not  a 
freeman  or  burgess  of  the  city.  It  does 
not  deny  that  he  is  a  freeman,  but  that  he 
Is  a  freeman  of  the  city  of  Dublin  by  ten- 
ure or  charter ;  but  under  the  improved 
constitution  of  the  country  all  men  are 
free,  except  outlaws  or  convicts ;  villeinage 
and  vasBalage  are  done  away  with,  and  all 
subjects  now  are  free,  not  by  tenure  from 
any  one,  or  charter  from  the  Crown,  but 
by  the  law  of  the  land.  A  man  may  be  a 
free,  honest,  and  lawful  man  of  the  city  of 
Dublin,  though  he  do  not  reside  in  it.  If 
a  man  resides  in  one  place,  and  transacts 
his  business  in  another,  he  is  a  man  of 
one  place  or  the  other :  Com.  Dig.  tit. 
Abatement,  F.  25 ;  Canadians,  to  meet  a 
case  cited  in  argument,  I  do  not  think  could 
fairly  be  described  as  merchants  of  the 
city  of  Dublin ;  I  do  not  think  that  ex- 
ti*eme  case  fairly  put.  In  order  to  detract 
from  the  ability  to  serve  as  a  grand  juror, 
some  disQualification  must  be  averred. 
The  ^;rana  juror  may  be  the  eldest  son  of 
a  resident  merchant  of  considerable  pro- 
perty— he  may  conduct  his  business. 

I  prefer  to  rule  the  case  on  the  sub- 
stance, but  I  think  the  form  of  the  plea 
is  borne  out  by  the  precedent  in  Kirwan*8 
case,  as  to  the  putting  several  matter^  in 
it.  It  is  plain  from  Kirwan'e  case,  that  it 
is  sufficient. 

A  man  may  not  have  a  rood  of  ground 
in  the  city  of  Dublin,  and  may  not  be  liable 
to  rates  and  taxes,  and  yet  be  a  good  and 
lawful  man  of  the  city — he  may  have  pro- 
perty to  great  amount — he  may  have  goods 
m  the  custom-house  stores,  which  are  not 
liable  to  rates  or  taxes — he  may  transact 
business  on  the  Exchange — he  may  be  a 
director  of  a  bank — he  may  draw  the 
amount  of  his  profits  every  quarter — ^fur- 
ther, he  may  be  on  the  special  jurors' 
book,  as  appears  from  the  24th  section  of 
8^4  WiU.  4.  o.  91. 

As  to  the  necessi^  of  a  grand  juror 
being  a  freeholder,  i  need  not  observe 
upon  that  after  the  opinion  expressed  by 
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the  judges  in  the  case  in  Etus.  ^  By.  177, 
followed  afl  it  has  been  by  the  Acts  of 
Parliament  affecting  Great  Britain  upon 
that  subject,  which  contains  no  provision 
that  would  affect  the  opinion  there  ex- 
pressed that  a  freehold  is  not  necessary. 
The  objection  in  the  present  case  seems 
to  be  taken  from  the  late  statute  8  &  4 
WUL  4.  c.  91., (a)  although  in  the  argu- 
ment it  was  assumed  it  had  no  bearing  on 
the  subjeot.  The  matter  is  not  very  clear, 
but  my  opinion  is  that  the  statute  does 
affect  the  question. 

It  is  said  that  that  Act  is  not  conyersant 
with  grand  juries,  but  there  is  a  reference 
to  grand  juries  at  sessions  of  the  peace 
in  s.  1 ;  and  in  s.  10  it  is  enacted,  that 
"  every  precept  to  be  issued  for  the  return  of 
jurors  before  courts  of  Oyer  and  Terminer, 
Gaol  Delivery  and  Sessions  of  the  Peace  in 
Ireland,  shall  in  like  manner  direct  the  sheriff 
to  return  a  competent  number  of  good  and 
lawfid  men  of  the  body  of  his  county^  qualified 
aeeordiny  to  law,  and  shall  not  require  the 
same  to  be  returned  from  any  particular  venue 
within  the  county." 

That  section  appears  to  me  to  comprehend 
persons  summoned  on  grand  juries,  for 
the  precept  of  this  Court  is  not  distinct 
for  grand  and  petty  lurors.  The  11th 
section  provides,  that  tbe  sheriff  shall  not 
return  any  names  not  on  the  iurors'  book, 
and  thence  it  would  seem  the  fair  infer- 
ence to  draw,  that  those  who  are  on  the 
jurors'  book  are  fit  persons  to  be  returned. 
The  20th  section  provides,  that 
**  if  any  man  returned  as  a  juror  for  the  trial  of 
any  issue  shall  be  qualified  in  other  respects, 
according  to  the  Act,  the  want  of  freehold 
■hall  not  be  accepted  as  good  cause  of  chal- 
lenge." 

Sections  24  and  33  appear  to  me  to  be 
Tory  important,  and  particularly  in  con- 
sidering the  case  of  a  man  having  a  resi- 
dence outside  the  city,  and  coming  in  to 
carry  on  his  business,  or  of  the  eldest  son 
of  such  a  person.  Section  24  enacts,  that 
**  the  sheriff  shall  take  from  such  book  the  names 
of  all  such  persons  as  are  sons  of  peers  and  of 
all  baronets,  knights,  magistrates,  and  of  per- 
sons who  have  served,  or  been  returned  to  serve, 
the  ofiiee  of  sheriff  or  grand  juror  at  the 
assises,  and  of  all  bankers  and  wholesale  mer- 
ehants  who  do  not  exercise  retail  trades,  and  of 
all  traders  who  are  possMsed  of  personal  pro- 
perty of  the  value  of  fiTe  thousand  pounds, 
and  of  the  eldest  sons  of  such  persons  respec- 
tively," 

thus  comprehending  the  principal  inhabi- 
tants of  the  city,  whether  it  M  a  county 
at  large  or  a  city  ;  he  is  to  take  the  eldest 

(a)  Bep.  84  &  85  Vict.  c.  65.,  which  pro- 
vides 8.  19,  that  grand  jurors  at  the  Commission 
Court,  Green  Street,  are  to  be  taken  from  the 
Special  Jurors'  Book. 


sons  of  those  persons,  and  he  is  to  put 
them  on  a  list:  for  what  purpose?  For 
the  purpose  of  having  a  list  from  which 
the  |p*and  jury  is  to  be  formed,  or  a 
special  jury,  when  it  is  required;  and 
we  cannot  forget  that  it  was  the  ordinary 
coarse  that  the  sheriff  was  ordered  in  such 
cases  to  return  the  grand  panel,  as  it  was 
called.  Then  the  33rd  section  enacts,  that 
every  sheriff  shall  be  indemnified  for  im- 
panelling 

«  and  returning  any  man  named  in  the  jurors 
book,  although  he  may  not  be  qualified  or 
liable  to  serve  on  juries ;  and  that,  if  any  sheriff 
or  other  such  minister  shall  wilfully  impanel 
and  return  any  man  to  serve  on  any  jurj-  before 
any  of  the  courts  hereinbefore  mentioned 
{except  on  the  grand  jury  at  any  asgizes  or 
sessions),  such  man's  name  not  being  inserted 
ill  the  jurors*  book  for  the  current  year  .  ,  . 
the  Court  shall,  upon  examination  in  a  summary 
way,  set  such  fine  upon  such  sheriff,  minister, 
prothonotarv^,  judge's  clerk,  clerk  of  the  peace. 
Or  other  officer  offending,  as  the  Court  shall 
think  meet," 

so  that  it  enables  him  to  call  on  grand 
juries,  either  at  an  assizes  in  the  county,  or 
at  any  sessions,  persons  not  on  the  juroi«' 
book.  But,  above  all,  by  the  24th  section, 
the  eldest  sons  of  merchants,  and  whole* 
sale  traders,  possessed  of  5,000{.,  are  to  be 
put  on  (a)  the  jurors*  book,  not  as  having 
any  qualification  of  their  own,  but  as  the 
eldest  sons  of  those  persons.  My  opinion 
is  that  the  Act  does  refer  to  grand  juries, 
and  that  any  person  qualified  to  serve  as 
a  special  juror,  is  qualified  to  serve  as 
a  grand  juror.  It  is  every  day's  experi- 
ence, that  sons  of  noblemen  and  peraons 
who  have  no  property  themselves,  are 
placed  on  grand  juries.  This  qualifica- 
tion not  being  denied,  it  must  be  taken  to 
be  admitted  (according  to  the  judgment 
of  Lord  Dawnee,  in  the  case  of  The  King 
V.  Sheridan  (or  JEtrtoon)  j  and  neither 
Mr.  Boylan  nor  Mr.  Sweetman  are,  upon 
this  plea,  to  bo  taken  to  be  disqnalifiea. 

BiCHABDS,  B.,  concurred.  I  cannot  find 
any  case  to  show  thafc,  except  where  it 
has  been  made  necessary  by  statute,  a 
grand  juror  should  have  any  qualification 
in  point  of  property ;  he  should  be  liber 
homo,  he  shoula  be  a  freeman  as  contra- 
distinguished from  a  villein;  he  should 
be  prdbus,  and  taken  from  the  body  of  the 
county  where  he  is  called.  In  2  Hale 
F.C.  155,  it  is  laid  down  that  at  common 
law  it  is  necessary  that  a  grand  juror 
should  have  a  freehold,  and  the  same 
doctrine  is  laid  down  elsewhere,  and 
seems  to  have  been  admitted  by  the  learned 
counsel  who  argued  Kinown*8    case  for 

(a)  The  wording  of  s.  24  is  not  that  the 
sheriff  shall  put  on  the  jurors*  book,  but  that 
he  shall  "  take  from  such  book,"  the  names,  &c. 
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the  Crown ;  but  it  is  nowhere  laid  down 
what  the  amount  is.  1  am  now  speaking 
of  the  common  law.  If  I  might  venture 
to  account  for  the  notion  that  a  grand 
juror  should  be  a  freeholder,  while  the 
value  of  his  freehold  does  not  appear  to 
have  bocn  in  any  degree  material,  I  would 
say  that  such  an  opinion  prevailed  because 
in  early  times  the  distinguishing  charac- 
teristic between  a  liber  homo  and  a  villein 
was  having  a  frank  tenement;  a  villein 
could  not  be  a  juror,  but  a  man  having 
a  frank  tenement  could  not  be  a  villein  ; 
and  therefore  the  only  Question  was, 
whether  he  was  a  freeholder  or  not,  and 
not  what  was  the  amount  of  his  tene- 
ment; and  this  view  receives  some  con- 
firmation from  the  recitals  contained 
in  the  statutes  13  Edw.  1.  c.  38.  and 
21  Edw.  1.  c.  1.  Those  statutes,  I  admit, 
require  some  amount  of  qualification. 
21  Edw.  1.  was  not  intended  in  any 
way  to  afiect  the  mode  of  summoning 
jurors  in  counties  of  cities  or  towns, 
many  of  which  had  charters  of  incorpora- 
tion long  before  the  earliest  of  these 
statutes,  and  were  invested  with  all  privi- 
leges. The  practice  resorted  to  in  coun- 
ties to  ascertain  whether  a  man  was  liber 
homo  could  not  be  applied  in  a  city,  but 
there  were,  as  the  lleces^*ity  of  the  case 
required,  other  tests  adopted,  and  I  find 
nothing  to  show  that  at  common  law  a 
juror  in  a  city  should  have  any  property 
qualification.  There  is  nothing  on  that  sub- 
ject until  we  come  to  2  Hen.  6.  c.  3.,  which 
Wftfl  held  DO  extend  to  cities.  The  Act  was 
found  so  hard  to  work  in  cities  and  towns 
that  the  Legislature  of  England  in 
28  Hen.  8.  repealed  it ;  but  having  become 
law  in  Ireland  by  Toyning'e  Act,  10  Hen.  7. 
c.  22.,  and  the  repealing  Act  of  Hen.  8. 
having  been  passed  after  Poyning*8  Act, 
it  remained  law  in  Ireland  until  the  pass- 
ing of  3  &  4  Will  4.  0.  91.  But  the 
statute  of  2  Hen,  5.,  even  if  in  force  in 
Ireland,  could  not  apply  to  the  present 
case  ;  so  far  as  it  applied  to  the  criminal 
law,  it  applied  only  to  capital  cases. 

I  shall  save  much  time  by  now  coming 
to  Bex  V.  Slieridan,  which  decided  that 
(except  in  cases  within  2  Hen.  6.,  not  then 
repealed)  a  grand  juror  need  not  have  a 
freehold,  and  that  freemen  in  cities  must 
be  considered  the  same  as  freeholders  in 
a  county  at  large ;  but  I  apprehend  it 
cannot  now  be  argued  that  a  man  may 
not  bo  liber  and  good  and  lawful  without 
being  a  freeman.  And,  if  that  be  so,  I 
should  like  to  know  what  man  being 
prohus  et  liber  or  probus  aut  liber  is  dis- 
qualified from  being  a  grand  juror  in  a 
county  of  a  city  at  a  commission  of  oyer 
and  terminer  and  general  gaol  delivery. 
I  find  no  law,  nor  any  case,  laying  down 
or  describing  the  qualifications  of  grand 


i'nrors  in  counties  of  cities  beyond  what  I 
lave  stated.  3  &  4  WiU.  4.  c.91.  has  pre- 
scribed that  persons  qualified  in  the  manner 
therein  mentioned  shall  be  liable  to  serve 
as  grand  jurors  at  the  court  of  sessions  of 
the  peace ;  that  provision  is  manifestly  only 
meant  to  apply  to  courts  of  inferior  juris- 
diction ;  and,  toshow  that  it  was  not  intend- 
ed to  apply  to  grand  juries  at  assises  or 
commissions  of  oyer  and  terminer,  I  would 
refer  to  the  33rd  section,  which  contains 
an  express  proviso  to  that  efi*ect.  The 
sheriff  is  to  be  fined  for  returning  any 
man  to  serve  on  any  jury  before  any  of  the 
courts  before  mentioned  whose  name  has 
not  been  inserted  in  the  jurors*  book, 

'*  except  CD  the  grand  jury  at  an  assizes  or 

Kessiona." 

Possibly  it  was  thought  unnecessary  to 
pasa  any  law  prescribing  the  qualifica- 
tions of  grand  jurors  at  assizes  and  com- 
missions of  oyer  and  terminer,  regard 
being  had  to  the  class  of  persons  who 
usually  are  called  to  serve  upon  grand 
juries  in  superior  courts. 

But  it  is  said  that  a  juror  cannot  legally 
act  as  such  unless  he  be  of  the  body  of  the 
county,  and  that  Mr.  Boylan  cannot  con- 
sistently with  this  plea  be  regarded  as 
of  the  body  of  the  county.  But  I  take 
it  he  may,  consistently  with  anything  in 
the  plea,  be  a  merchant  in  this  city;  he 
may  have  a  partner  there,  and,  though 
he  may  have  a  residence  outside  the 
city,  he  may  spend  his  time  in  it  at  the 
Exchange,  or  at  the  banks.  He  may  be  a 
director  of  some  of  the  banks  and  have 
a  share  in  the  concern.  He  may  balance 
his  books  every  month,  and  take  his 
share  of  the  profits  away.  I  should  say 
he  may  be  in  such  case  described  as 
"  Patrick  Boylan  of  the  city  of  Dublin,  mer- 
chant," 

though  he  is  not  an  inhabitant  or  free- 
man, or  possessed  of  any  rateable  pro- 
perty in  it.  He  is  so  described,  and  tnat, 
if  true,  entitles  him  to  be  a  juror;  and 
in  my  opinion  this  plea  does  not  deny, 
either  in  form  or  substance,  that  he  is  so. 
An  extreme  case  has  been  put,  but  when 
such  cases  come  before  the  Court,  when  a 
crew  of  Canadian  sailors  come,  and  are 
described  as  merchants  of  the  city  of  Dub- 
lin, the  Court  will  know  how  to  deal  with  it. 
My  brother  has  referred  to  Bex  v.  Adlard 
and  Bex  v.  Inhdbitants  of  North  Curry,  to 
which  therefore  I  need  not  ivdvert.  On  the 
whole  I  ftilly  concur  with  the  judgment 
which  has  been  pronounced. 

Judgment  of  Respondeat  Ouster. 

The  prisoner  having  been  called  on  to 
plead,  his  counsel  tendered  a  demurrer. 
The  Attorney  Oener ill  immediately  joined 
in  demurrer,  and  the  argument  was  post- 
poned. 
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December  23,  28,  and  29.  1848. 

December  23. — ^At  the  silting  of  the 
Court, 

Ferein,  J. :  From  the  coarse  which  this 
case  has  taken,  and  from  the  course  of  the 
proceedings  which  are  now  going  on,  the 
Court  do  not  think  it  necessary  to  con- 
tinue their  order  against  the  publication ; 
and  therefore,  for  the  present,  we  remove 
that  order. 

The  prisoner  was  now  again  called  upon 
to  plead  to  this,  the  third  indictment, 
which  charged  in  the  Ist  count  that  the 
prisoner,  Ac. — 

on  the  8rd  day  of  June,  &c.,  feloniously  did 
compass,  imagine,  invent,  devise,  and  intend  to 
deprive  and  depose  our  Lady  the  Queen  from 
the  style,  honour,  and  royal  name  of  the  im- 
perial crown  of  the  United  Kingdom,  and 
the  said  felonious  compassing,  &c.,  then  and 
there  feloniously  did  express,  utter,  and 
declare,  by  then  and  there  feloniously  publish- 
ing a  certain  printing  in  a  certain  number  of 
a  certain  public  newspaper  called  the  Nation, 
which  said  printing  is  entitled  "  The  Business 
of  To  day,"  and  contains,  amongst  other  things, 
according  to  the  tenor  and  effect  following,  that 
is  to  say,  &c.  {setting  out  one  portion  of  the 
article  complained  of)  ;  and  in  another  part 
thereof,  according  to  the  tenor  and  effect  follow- 
ing, that  is  to  say  {setting  out  another  portion 
of  the  same  publication')  ;  and  the  said  felonious 
compassing,  &c.,  afterwards,  &c.,  on  the  17th 
day  of  June,  &c.,  did  further  feloniously  ex- 
press, utter,  and  declare,  by  then  and  there 
feloniously  publishing  a  certain  other  printing 
in  one  other  number  of  the  said  public  news- 
paper called  the  Nation,  which  said  last-men- 
tioned printing  is  entitled  ^  The  Uses  of  the 
Union,*'  and  contains,  amongst  other  things,  ac- 
cording to  the  tenor  and  effect  following,  that  is 
to  say,  &c.  (setting  out  a  portion  of  the  second 
publication,  and  so  on,  throughout  the  remainder 
of  the  publications). 

The  2nd  count,  in  which  the  publica- 
tions were  laid  as  overt  acts,  charged  that 
the  prisoner  compassed  as  before  on 
June  Srd, — 

and  the  said  last-mentioned  felonious  com- 
passing, &c.,  did  then  and  there  feloniously  ex- 
press, utter,  and  declare,  by  divers  overt  acts 
and  deeds  hereinafter  mentioned,  that  is  to  say, 
in  order  to  fulfil,  perfect,  and  bring  into  effect 
his  most  evil  and  wicked  felony  and  felonious 
compassing,  &c.,  last  aforesaid,  he,  the  said 
Charles  Gavan  huffy,  on  the  said  Srd  day  of 
June,  &c.,  did  feloniously  publish  in  a  certain 
other  number,  of  a  certain  other  public  news- 
paper, called  the  Nation,  a  certain  other  print- 
ing of  and  concerning  a  certain  other  treason- 
able revolution  by  him,  the  sud  Charles  Gravan 
Duffy,  8oc,,  then  and  there  feloniously  devised 
and  mtended  to  be  carried  into  effect  by  force 
of  arms,  and  by  traitorously  levying  war 
against  oar  said  Lady  the  Queen,  and  to  de- 
prive and  depose  our  said  Tjady  the  Queen  from 


the  style,  honour,  and  royal  name  of  the  im- 
perial orown  of  the  United  Kingdom,  and  of  and 
concerning  the  said  war  so  intended  to  be  levied 
as  aforesMd,  which  said  last-mentioned  print- 
ing is  entitled  "  The  Business  of  To-day,"  and 
contains,  amongst  other  things,  according  to  the 
tenor  and  effect  following,  that  is  to  say  {setting 
out  the  pMication  as  in  the  first  count) ;  and 
further  to  fulfil,  perfect,  and  bring  into  effect  his 
said  last-mentioned  most  evil  and  wicked  felony 
and  felonious  compassing,  &c.,  aforesaid,  he,  the 
said  Charles  Gravan  Duffy,  afterwards,  and  after 
the  passing  of  the  said  Act,  and  on  the  17th  day 
of  June,  in  the  year,  8oc.,  at,  &c,,  did  feloniously 
publish  in  one  other  number  of  the  said  public 
newspaper  called  the  Nation,  a  certain  other 
printing,  of  and  concerning  a  certain  treasonable 
revolution  by  him,  the  said  Charles  Gavan 
Duffy,  &c.,  then  and  there  feloniously  devised 
and  intended  to  be  carried  into  effect,  in  order 
to  deprive  and  depose  our  said  Lady  the  Queen 
from  the  style,  honour,  and  royal  name  of  the 
imperial  crown  of  the  United  Kingdom,  which 
said  last-mentioned  printing  is  entitled  "The 
Uses  of  the  Union,''  and  contains^  among  other 
things,  according  to  the  tenor  and  effect  follow- 
ing, that  is  to  say,  &c.  {setting  out  another  por- 
tion, and  so  on  through  the  remainder  of  the 
publications). 

The  3rd  count  was  similar  to  the  1st, 
and  the  4th  to  the  2nd,  but  charged  a 
compassing  to  levy  war. 

The  5th  count,  in  which  the  publications 
were  laid  as  overt  acts,  but  not  set  out, 
charged  that  the  prisoner  compassed  to 
depose,  &c.,  on  June  3rd, — 

and  the  said  last-mentioned  felonious  com- 
passing, imagination,  invention,  device,  and 
intention,  did  then  and  there  feloniously  ex- 
press, utter,  and  declare,  by  divers  overt  acts 
and  deeds  hereinafter  mentioned,  that  is  to  say, 
in  order  to  fulfil,  perfect,  and  bring  to  effect  his 
most  evil  and  wicked  felony  and  felonious  com- 
passing, Ulc,  aforesaid,  he,  &c.,  on  the  said 
Srd  day  of  June,  in  the  said  11th  year  of  the 
reign  {^foresaid,  and  on  divers  other  days  and 
times  after  the  said  Srd  day  of  June,  to  wit  [on 
the  17th  and  24th  June,  and  the  1st,  8th,  15th, 
22nd,  and  29th  July],  feloniously  did  publish 
divers  other  printings  in  diver<i  numbers  of  a 
certain  public  newspaper  called  the  Nation,  of 
which  he,  the  said  Charles  Gavan  Duffy,  then 
and  there  was  the  proprietor  and  publisher,  and 
also  divers  other  writings  of  him,  the  said  Charles 
Gavan  Duffy,  by  him  then  and  there  written,  the 
said  last-mentioned  printings  and  writings  con- 
taining, amongst  other  thmgs,  incitements,  en-  , 
couragements,  advices,  and  exhortations  to  the 
liege  subjects  of  our  said  Lady  the  Queen  in  that 
part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  called  Ireland,  against  our  said 
Sovereign  Lady  the  Queen  to  rise  and  rebels 
and  treasonably  depose  our  said  Sovereign  Lady 
the  Queen  from  the  style,  honour,  and  royal 
name  of  the  imperial  crown  of  the  United  Kinff- 
dom,  against  the  form  of  the  statute  in  sadi 
case  made  and  provided,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 
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The  6th  connt  was  similar  to  the  5th, 
bnt  alleging  a  oompaflsing  to  leyy  war. 

To  each  count  in  this  indictment  the 
prisoner  demurred.  Joinder  in  demurrer 
on  the  part  of  the  Grown. 

Dexvbiubb  to  thb  Thi&d  Indictmeht. 

BwU,  Q.(7.  and  Sir  G.  0*Loghlm  in  sup- 
port of  the  demnrrer. 

This  is  an  indictment  under  11  &  12 
Vict  c.  12. 8. 3,  which  makes  it  felonj,  if  any 
one  shall  compass  to  depose  the  Queen  or 
to  levy  war  against  .hcr»  &o.,  and  such 
compassings,  &c. — 

**  shall  express,  utter,  or  declare  by  pabliithing 
any  printing  or  writing,  or  by  open  and  advised 
speaking,  or  by  any  overt  act  or  deed." 

1.  An  the  counts  in  this  indictment  are 
bad  for  duplicity ;  they  charge  a  compass- 
ing expressed  by  more  than  one  overt 
act,  or  more  than  one  publication.  The 
offence  does  not,  as  in  treason,  contdst  in 
the  compassing  only,  but  in  the  compass- 
ing and  ezpre!«sing  such  compassing  in 
one  of  the  three  ways  specified  in  the 
statute.  The  crime  is  complete  as  soon  as 
the  compassing  has  been  expressed.  Con- 
sequently each  of  these  counts  charges 
eight  or  nine  distinct  felonies,  and  is, 
therefore,  bad  for  duplicity.  The  pro- 
vision in  B.  5.— 

**  That  it  shall  be  lawful  in  any  indictment  for 
any  felony  under  this  Act,  to  charge  againFt  the 
offender  any  number  of  matters,  acts,  or  deeds 
by  which  such  compassings,  &e.,  or  any  of 
them,  shall  have  been  expressed,  uttered,  or  de- 
clared," 

does  not  appljr,  because  the  section  speaks 
of  the  same  indictment,  not  of  the  same 
connt.  In  treason  it  is  different,  because 
there  the  crime  is  in  the  compassing  alone 
(Fo9t.  Cr.  L.  194). 

2.  The  first  four  counts  are  bad  for 
generality  and  uncertainty.  The  printing 
and  writings  by  which  the  compassing  is 
averred  to  have  been  expressed,  whether 
they  be  charged  as  publications,  or  as 
overt  acts,  should  have  been  set  out  in 
full,  because  they  form  part  of  the  corpus 
delicti.  In  SaehevereU's  case(a),  the  follow- 
ing question  was  answered  by  all  the 
judges  in  the  affirmative — 

"  Whether  by  the  law  of  England,  and  constant 
practioe  in  all  prosecutions  by  indictment  or 
information  for  crimes  and  misdemeanors  by 
writing  or  speaking,  the  particular  words,  sup- 
posed to  be  criminal,  must  not  be  expressly 
specified  in  such  indictment  or  information  ?  " 

Here  the  counts  charge  the  prisoner 
with  expressing  a  felonious  intent  by  pub- 
lishing "amongst  other    things.*'      The 

(a)  15  Bt  Tr.  466. 


^  grand  jary  may  have  proceeded  on  those 

;  other  things. 

This  rule  of  criminal  pleading  applies 
to  libels,  threatening  letters,  and  forgeiy. 
Zenabio  v.  AxteU;  (a)  Lloyd's  case; (6)  B. 
v.  Bpa/rling  ;(c)  B.  v.  PopphweU  ;(d)  B.  v. 
Sow  ;  (e)  Rex  v.  Cheere  sif}^  HcMJok.  P.O. 
0.  25.  B.  59.  In  3  Inst.  41,  there  is  an  in- 
diotment  under  the  Statute  of  Heresy, 
which  Lord  Ooke  held  to  be  bad,  as — 
"  a  general  indictment  is  insufficient  in  law, 
albeit  the  words  of  the  statute  are  general." 

That  indictment  is  almost  vei^baivm  the 
same  as  the  present ;  it  cborgee— 

"  that  he  composed  and  wrote  divers  false  and 
seditious  writings,  containing  matter  contrary 
to  the  Christian  faith." 

This  appears  to  have  been  the  view  of 
Figot,  cT.B.,  and  Fennefather,  B.,  in  Reg. 
V.  MaHvn.{g)  Unless  the  publications  be 
set  out,  a  prisoner  could  not  avail  himself 
of  8. 7,  which  provides  that  no  person  tried 
for  felony  under  this  Act  shall  afterward 
be  tried  for  treason  upon  the  same  facts. 

In  indictments  or  in  civil  actions  for 
libel,  the  very  words  must  be  set  out : 
Wright  v.  Clem,&nU;{h)  OuUole  t.  Mar 
iher§;{i)  Wood  v.  Brown;  (j)  Zenchio 
y.  AxteH.[k).  The  rule  is  by  no  means 
confined  to  libel  cases.  Wherever  any 
written  instrument  is  of  the  essence  of  the 
crime  it  must  be  sent  out,  that  the  Court 
may  see  whether  it  authorizes  them  in 
pronouncing  judgment.  In  B,  v.  Nield 
and  others, (Z)  Lord  EUenhorouah  doubts 
the  case  of  Bex  v.  Fuller, (m)  and  observes, 
in  giving  judgment— 

*'  I  do  not  know  any  case,  where  an  offence 
consists  in  words  or  writing,  where  the  same 
^neral  and  compendious  method  of  describing 
It  has  been  deemed  sufficient  without  stating 
the  words  or  writing  necessary  to  constitute  the 
offence." 

Here  the  charge  is  only  of  publishing 
**  amongst  other  things." 

Febbik,  J. :  Suppose  it  were  an  indict- 
ment for  libel  charging  that  he  did  pub- 
lish among  other  matters  the  matter  fol- 
lowing, that  is  to  s«y. 

Butt:  It  would  be  bad. 

(a)  6  T.  B.  162. 

(6)  3  East,  P.  C.  1122. 

(c)  Str.  498. 

Id)  76.686. 

(6)  lb.  699. 

(/)  4  B.  &  C.  902. 

(a)  6  St  Tr.  N.S.  994,  &c,  1060,  ftc. 

(A)  8  B.  &  Aid.  508. 

CO  1  M.  &  W.  496. 

(/)  6  Taun.  169;  1  Marsh.  582. 

(A)  6  T.  B.  162. 

(0  6  East  417. 

(si)  1  B.  &  p.  180. 
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Pbrbik,  J. :  There  is  a  very  strong  case 
against  you— Bess  ▼.  Williaim  (a) — which 
was  a  proceeding  against  the  printer  of 
Paine's  **  Age  of  Beason."  I  go  thus  far 
with  your  argument,  that  if  the  part  set 
out  doesno(  express  the  intention  charged, 
the  coaut  fails. 

Butt :  It  is  tme  two  entire  publications 
are  charged  in  each  of  these  four  counts. 
If  it  be  held,  as  in  Layer's  case, (ft)  that  it 
is  enough  if  one  overt  act  be  well  laid,  the 
Court  will  allow  the  demurrer  in  part,  as 
suggested  by  Tindal,  O.J.,  in  iLeg.  y, 
Farker(c) ;  but  it  is  impossible  to  separate 
the  different  publications  in  this  indict- 
ment, because  the  grand  jury  have  con- 
nected them  by  presenting  that  he  "  did 
further  express." 

This  objection  applies  still  more  stronffly 
to  the  fifth  and  sixth  counts,  where  ttie 
publications  are  not  set  out  at  all. 

8.  The  first  four  counts  are,  also,  bad 
for  uncertainty,  because  (1)  th»!«  is  no 
ayerment  that  the  passages  set  out  ex- 
press the  felonious  compassing,  leaving  it 
open  to  the  grand  jury  m  fin£ng  the  bill, 
or  the  jury  at  the  trial,  to  proceed  on  pass- 
ages not  set  out.  (2)  There  is  a  want  of 
proper  innuendoes.  The  jury  cannot  be 
supposed  to  know  who  *'  Loyola  '*  was,  or 
what  **BeTolution''  is  referred  to  in  the 
articles.  (3)  There  is  no  colloquium  aver- 
ring that  the  printings  and  writings  were 
published  '*of  and  concerning**  some  felo- 
nious design  then  actually  m  contempla- 
tion. It  has  been  laid  down,  1  Hale  P.O. 
118  and  Fost.  Or.  L.  56,  that  three  things 
are  necessary  to  constitute  an  overt 
act;  first,  that  it  should  be  public; 
second,  that  it  should  clearly  show  some 
treasonable  design ;  third,  that  it  should 
be  of  and  concerning  some  design  then  in 
existence.  Foster  lays  down  that  the  writ- 
ings must  be  relative  to  some  plan  or  de- 
sign charged  in  the  indictment;  mere 
writings  referring  to  vague  designs  never 
to  be  put  in  force  were  not  intended  to  be 
treason  ;  no  printings  or  writings  are  now 
made  felony  which  were  not  overt  acts  of 
treason  before  the  passing  of  the  statute  of 
Victoria.  The  construction  which  has 
been  invariably  put  on  the  statutes  86 
and  57  Geo,  3.  warrants  this  position: 
Watson's  o&Be,{d)  Thistlewood's  case.(d) 

The  2nd  and  4th  counts  do  allege  that 
the  prisoner  did  feloniously  publish,  &o., 
a  certain  other  printing  "  of  and  concern- 
ing a  certain  other  treasonable  revolu- 
tion," but  they  do  not  allege  that  there 
was  any  revolution  then  intended ;  to  hold 


(a)  26  St.  Tr.  658. 
(6)  16  St.  Tr.  814. 
(c)  Car.  &  M.  644. 
{d)  Z2m.  Tr.  679. 
(«)  88  St  Tr.  681. 


otherwise.  Would  be  to  introduce  other 
facts  into  the  coUoquiwn  which  would  be 
contrary  to  all  principles  of  law  and  evi- 
dence. 

There  is  but  one  innuendo  in  the  indict- 
ment ftx)m  beginning  to  end,  namely, 
*' My  dear  Sir,"  meaning  William  Smith 
0*Brien,  There  ought  to  be  an  innuendo 
if  the  publication  be  capable  of  a  guilty 
and  an  innocent  construction,  and  if  it 
be  capable  of  two  guilty  constructions, 
there  ought  to  be  two  innuendoes :  1  Man. 
&  G.  782,  in  note ;  Monkman  v.  Shepherd" 
son,  (a)  JPinkney  v.  Inhabitants  of  Bui- 
land,(h)  Com.  Dig.  tit.  *' Pleader,  C."  32 ; 
Briscoe  y.  EiU,  per  Pa/rhe,  B.(c) ;  Beg.  ▼. 
Bwrraston^id) 

Clements  ▼.  Fisher(e)  and  Wright  v. 
Olementsif)  show  the  necessity  of  a  proper 
colloqviiium  and  averments. 

4.  'The  2nd,  4th,  5th,  and  6th  counts  are 
all  bad  for  charging  publications  of  print- 
ings or  writings  as  overt  acts  under  the 
statute. 

The  offence  consists,  not  in  the  com* 
passing  only,  as  in  treason,  but  in  com* 
passing  and  in  expressing,  uttering,  and 
declaring  such  compassing  in  one  of  three 
ways:  (1)  by  publishing  anj  printing  or 
writing,  (2)  by  open  and  advised  speakine^ 
(3)  by  any  overt  act  or  deed.  These  words 
are  severally  exclusive.  Dwarris  on 
Statutes,  578,  citing  Beg.  v.  B6lton.{g) 
Consequently  there  are  three  distinct  felo* 
niea  under  the  Act,  where  the  expression 
is  by  publishing,  where  it  is  by  speaking, 
and  where  it  is  by  any  other  overt  act  or 
deed. 

The  indictment  must  follow  the  dis- 
tinctions made  by  the  statute.  Be9  v. 
Douglas, (h)  Bex  y.  Horwell,{i)  where  it  was 
held  that  a  charge  of  uttering  a  forced  bill 
could  not  be  supported  by  proving  the 
utterance  of  a  forged  acceptance,  as  the 
statute  there  distinguished  between  the  bill 
and  the  acceptance.    1  Arch.  Cr.  PI.  199. 

5.  Further,  the  2nd,  4th,  5th,  and  6th 
counts  are  repugnant.  The  prisoner  is 
charged  with  compassing  on  June  8rd, 
and  with  ^*then  amd  there"  expressing 
such  compassing  by  divers  overt  acts  and 
deeds,  that  is  to  say  by  publications  rang- 
ing i^om  June  3rd  to  Juljr  29th.  The 
compassing  and  the  expression  must  be 
contemporaneous,  and  the  only  way  to  get 
rid  of  that  vice  in  the  indictment  laying 


(a)  11  A.  &E.  411. 
(6)  2  Saand.  379. 
(c)  10  M.  &  W.  785. 
((i)  4  Jar.  698. 
(e)  7  B.  &  C.  469. 
(/)  8  B.  &  Aid.  608. 
(a)  8  B.  &  C.  741. 
(A)  1  Camp.  912. 
(0  6  C.  &  P.  148, 
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it  all  as  one  transaction  is  bj  importing 
into  it  a  continuando. 

6.  It  will,  no  doubt,  be  argued  that  there 
are  two  entire  publications  charged  in  these 
-oounts,  and  that  these  are  sufficient  to  sus- 
tain this  indictment:  Ftat  Or.  L.  194; 
Lqwidk'B  case;  (a)  Layer's  case.(&)  It  is 
said  that  if  the  overt  act  be  badly  1aid»  it 
should  be  taken  as  if  it  were  out  qf  the  in- 
dictment, and  no  evidence  given  upon  it ; 
Bex  V.  Rhodes t{c)  O'Connell  and  others  v. 
RegX^)  I"  ^9-  v.  Parker(e)  the  course  of 
taking  a  partial  demurrer  was  suggested 
by  Tindai,  C.J.  If  the  two  publications 
which  are  set  out  are  sufficient  to  sustain 
•the  indictment,  then  the  Court  will  treat 
this  as  a  divisible  demurrer,  and  give 
judgment  for  the  prisoner  •  on  those  por- 
tions of  the  indictment  which  are  not 
tenable,  which  was  the  old  practice  in 
civil  cases.  - 

The  Attorney'  General  and  Baldunny  Q. 0., 

"  eoni/ra :  The  language  of  this  Act  is  taken 

from  that  of  36  Oeo.  3.  c.  7.,  and  the  form 

-of  this  indictment  has  been  taken  from 

-  well-e:<tablished  precedents  used  from  the 

passing  of  that  Act  to  the  present  time : 

Thinilenjoood^s  case.(/)    As  in  treason,  the 

felony  consists  in  the  compassing,  but  it 

must  be  evidenced  in  a  particular  way,  as 

in  treason  under  36  Geo.  3.  c.  7. 

Lord  Tenterden,  in  Thistlewood*s  os^e,(g) 
adverting  to  25  Edw,  8.,  says,  in  his  charge 
•to  the  grand  jury,  that  the  crime  of  trea- 
son consists — 

**  in  the  compassing,  imagination,  or  intention 
to  perpetrate  the  acts,  and  not  in  the  actual 
perpetration  of  them," 

*  and  that  under  the  statute  36  Geo.  3.,  the 
'  language  of  which  is  the  same  as  in  this 
statute,  the  law  required — 

"  that  the  party  shall  express,  utter,  or  declare  his 
intention,  by  publishing  some  printing  or  writing, 
by  some  overt  act  or  deed.  The  law  has  thus 
wisely  provided  that  in  cases  of  this  kind,  which 
manifestly  tend  to  the  most  extensive  public 
evil,  the  intention  shall  constitute  the  crime,  but 
t).e  law  has  at  the  same  time,  with  equal  wisdom, 
provided  that  the  intention  shall  be  manifested 
by  some  act  tending  towards  the  accomplish- 
ment of  the  criminal  object." 

The  oflence  is  in  the  compassing;  the 
publications  are  no  part  of  the  corpus 
delicti. 

1.  Therefore,  the  objection  of  duplicity, 
because  several  publications  are  set  out, 
is   bad.     The    5th    section    enacts,  that 

(a)  13  St.*  Tr.  267. 

(6)  16  St.  Tr.  95. 

(c)  3  Ld.  Kaym.  886. 

(if)  5  St.  Tr.  N.S.  1  ;    11  a.  &  F.  379. 

(e)  Car.  &  M.  644. 

(/)  82  St.  Tr.  679. 

iy)  33  St.  Tr.  684. 


it  shall  be  lawful  in  any  indictment  for 
9J1J  felony  under  this  Act  to  charge  against 
the  offender  any  number  of  the  malicious 
acts  or  deeds  by  whioh  such  oompassings, 
&c.,  or  any  of  them,  shall  have  been  ex- 
pressed. The  section  speaks  of  only  one 
felony  even  where  several  overt  acts  are 
charged. 

Perrik,  J. :  You  say  that  the  compass- 
ing alone  is  the  offence :  now  suppose  that 
the  indictment  charged  the  compassing 
alone,  and  that  the  prisoner  came  he^ 
and  either  pleaded  or  confessed  that  he 
had  compassed  to  depose  the  Queen,  would 
the  Court  be  warranted  in  pronouncing 
judgment  upon  him  P 

Baldwin:  There  is  but  one  crime,  but 
the  evidence  of  it  mast  be  stated. 

Pbrbik,  J. :  Is  there  any  other  instance 
in  which  the  proof  of  the  oflence  needs  to 
be  stated  P 

Baldwin:  In  other  cases  the  offences 
are  plainly  to  be  seen ;  in  the  present  ease 
the  offence  is  a  peculiar  one,  being  mental. 
The  words  of  the  36  Geo,  3.  and  of  the 
11  &  12  VicL  being  the  same,  the  inter- 
pretation which  has  been  put  on  the  words 
m  the  former  statute  must  be  put  on  the 
same  words  in  this,  and  it  is  conceded 
that  these  counts  would  be  good  in  trea- 
son.    Watson* s  case  ;(a)  Martinis  ca8e.(5) 

2.  The  same  answer  applies  to  the 
objection  for  generality  because  the  publi- 
cations are  not  set  out  in  full,  or  at  all. 
The  crime  being  in  the  compassing  alone, 
the  publications  form  no  part  of  the  corpus 
delicti.  So  in  Francia*8  case(c),  where  the 
answer  of  the  judges  in  SachevereWs  case 
was  cited,  it  was  held  that  letters  charged 
as  overt  acts  of  tieason  need  not  be  set  out 
in  the  indictment,  and  the  same  thing  was 
ruled  as  to  words  in  Layer's  case  (i). 

As  to  the  not  setting  out  the  whole 
articles,  it  is  if  anything,  better  for  the 
prisoner,  for  if  the  passages  we  have  set 
out  are  not  evidence  of  the  intents  which 
we  impute,  we  must  fail  before  the  jury, 
and  the  indictment  must  be  bad  on  general 
demurrer.  [Counsel  read  several  portions 
of  the  paragraphs  set  out  in  the  indict- 
ment.] These  passages  are  plainly  evi- 
dence of  the  design  charged.  There  is 
also  the  authority  of  Martin  v.  Beg.,  where 
the  writings  charged  as  overt  acts  were 
not  set  forth.  The  Lord  Chief  JusUee 
says(e)— 

'*  it  is  not  necessary  to  decide  on  this  objection, 
and  I  pass  it  by,  merely  observing  that  the 
counts  here  are  conformable  to  the  precedents  fbr 
high  treason  under  the   English  Act  of  the 


(a)  SS  St  Tr.  1, 
(6)  6  St.  Tr.  N.S.  926. 
(c)   15  St.  Tr,  939. 
id)  16  St.  Tr.  814. 
(e)  6  St  Tr.  N.S.  1098. 
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86  Geo.  8.,  of  which  the  Act  of  the  11  &  12 
Viet.,  on  which  the  present  indictment  is 
foondeA,  is  a  literal  transcription." 

3.  As  to  the  objection  of  uncertainty 
for  want  of  proper  averments,  coUoguium, 
ftnd  innaendoes,  the  indictment  lu  this 
case  is  the  same  as  the  indictment  in 
Ma/rtin'e  case,  as  to  the  non-introduc- 
tion of  innuendoes  or  specific  aver- 
ments. It  was  there  held  unnecessary 
to  aver  that  the  publication  was  of  and 
concerning  some  particular  design  then  in 
progress,  (a)  In  Martinis  case  the  indict- 
ment said,  which  publication  "is  to  the 
effect  following*';  in  this  case  it  is  said 
"  which  is,  amonffst  other  things,  to 
the  tenor  and  eftect  following."  The 
pleading  in  this  case  is  a  literal  transcript 
of  approved  precedents  in  cases  of  libel : 
Lord  George  Gordan'e  libel  case,  (b) 
Paine* 8  case,(c)  HoWb  case, ((f)  Williams* s 
case.(e)  In  TabartY.  Tipper  (f)  it  appeared 
that  between  the  difi'erent  parts  of  the 
libel,  there  was,  in  the  original,  a  Latin 
line,  which  the  pleader  omitted,  but  in- 
asmuch as  it  did  not  alter  or  vary  the 
sense.  Lord  EUehborough  refused  to  non- 
suit the  plaintiff.  The  only  question  is, 
whether  the  writings  which  are  set  out 
contain  such  compassings  as  we  have 
charged.  Tufvn's  case.  (^)  Innuendoes 
are  only  used  where  the  meaning  is 
doubtful  or  ambiguous  ;  but  here  the  only 
meaning  which  these  publications  could 
bear  is,  a  compassing  to  deprive  and  de- 
pose the  Queen  from  the  style,  honour, 
and  royal  name  of  the  imperial  crown  of 
the  United  Kingdom. 

4.  Publications  may  be  laid  as  overt 
acts.  Before  36  Geo.  3.  c.  7.  it  was  well 
established  that  publishing  might  bean 
overt  act  of  compassing:  FitzharrU'e 
ca6e,(^)  and  Coleman's  case,(i)  where  writ- 
ten documents  were  so  considered. 
36  Oeo,  3.  c.  7.  took  the  distinction  be- 
tween publications  and  overt  acts.  In 
Th4sUewood*B  case,  the  publication  of 
placards  was  so  held ;  and  publications,  if 
they  are  intended  to  be  used  in  further- 
ance of  the  object,  can  be  relied  on  as 
overt  acts*  It  is  quite  possible  that  there 
may  be  a  publishing  not  an  overt  act. 
Any  printing  is  an  overt  act  if  done  in 
furtherance  of  the  criminal  object.  The 
words  "overt  act  or  deed"  may  include 
publications  or  open  and  advised  speaking. 

'(a)  /6, 1093. 
(6)  29  St.  Tr.  177. 

(c)  22  St.  Tr.  360. 

(d)  lb.  1200. 

(e)  26  St.  Tr.  656. 
(/)  1  Camp.  850. 


(0)  Eel.  92i 


8  St.  Tr.  887, 888. 
(t)  7  St.  Tr.  3-6. 


Beg.  V.  8pieer.(a)  If  publications  cannot 
be  charged  as  overt  acts,  the  words 
charging  them  as  such  may  be  rejected  aa 
surplusage. 

5.  With  respect  to  the  allegation  of  re- 
pugnancy, the  objection  does  not  apply  to 
the  first  and  third  counts,  or  to  those 
parts  of  the  other  counts  which  set  forth 
the  documents  constituting  the  oveH  acts 
of  the  3rd  June.  But  there  is  no  repug- 
nancy. The  words  are — 
**  did  then  and  there  feloniously  express,  atter, 
and  declare,  by  divers  overt  acts  and  deeds 
hereinafter  mentioned." 

"  Divers  acts  "  means  other  than  those  on 
the  3rd  of  June.  This  is  an  averment 
of  two  distinct  things.  It  is  that  on  the 
3rd  June  the  prisoner  did  a  certain  act, 
and  on  another  day  another,  which  is  evi- 
dence of  the  same  compassing:  Bex  v. 
Stevens  and  Agnew.{b)  In  Townley*s 
oa8e,(c)  it  was  objected  that  the  overt  acts 
were  charged  in  the  indictment  to  have 
been  done  on  the  10th  October,  but  that 
aU  the  evidence  was  of  overt  acts  subse- 
quent  to  that  date ;  and  in  Lord  Balme* 
rino*s  case,(d)  the  same  objection  was 
made,  but  Lord  Chief  Justice  Lee  de* 
livered  the  unanimous  opinion  of  all  the 
judges,  that  the  day  is  not  material,  pro* 
vided  the  treason  be  proved  to  have  been 
committed  before  the  finding  of  the  bill ; 
so  tlat  in  this  indictment  we  are  en« 
titled  to  give  in  evidence  publications  of 
a  different  day  from  the  3rd  June.  It  is 
not  like  the  description  of  the  date  of  a 
written  instrument.  In  an  action  on  a 
bill  of  exchange,  if  you  say  that  on  such  a 
day  the  party  made  his  bill  of  exchange, 
you  may  give  evidence  of  a  bill  made  on 
another  day  ;  though,  if  you  describe  the 
bill  as  bearing  date  on  such  a  day,. you 
cannot  give  in  evidence  a  bill  of  a  diffe- 
rent date. 

PsBRiN,  J. :  Have  you  any  authority  for 
that  P  It  is  a  question  of  the  distinction 
between  pleading  and  evidence.  There 
are  precedents  under  36  Oeo.  3.— one  in 
mstleu)Ood*s  case,  where  it  is  alleged  that 
he  did  compass,  &o.,  on  a  certain  day,  and 
on  divers  other  days  both  before  and  after, 
but  there  is  no  authority  that  I  am  aware 
of  for  the  form  adopted  here. 

Attorney' General :  The  act  of  publishing 
may  be  done  on  several  different  days  it  is 
otherwise  of  the  compassing.  But  if  the 
construction  contended  for  at  the  other  side 
is  the  true  construction  of  this  document, 
the  Court  may  reject  the  portion  which 
is  inconsistent :  Layer*s  case  (e) ;  Bing  v. 

(a)  I  C.  &  K.  699. 
(6)  5  East,  244. 
(c)  Fost.  Or.  L.  7. 
(<0  lb,  9,  note, 
(«)  16  St.  Tr.  814. 
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Boi^borough  (a) ;  Lounck'$  case  (5).  That 
will  leave  the  first  and  third  counts,  and 
the  first  overt  acts  of  the  other  counts. 

6.  In  any  case  the  demurrer  is  bad,  as 
it  does  not  apply  to  the  overt  act  of 
June  3rd.  Being  to  the  whole  count,  it  is 
too  large  and  mast  be  overruled.  Beg.  v. 
Ehodesie);  WM  v.  Baker{d);  Boyee  v. 
WiU%am9,(e) 

January  4,  1849. 

Pbbbiv,  J  :  The  prisoner  is  charged 
under  the  statute  of  11  &  12  Viet.  o.  12. 
with  feloniously  compassing  to  depose  the 
(2ueen,  and  to  levy  war  against  Mer  Ma- 
jesty. There  was  another  indictment  for 
the  same  offence  pending  in  the  county 
of  Dublin;  this  the  Court  is  of  opinion, 
should  be  quashed.  The  let  count  charges 
that  the  prisoner,  on  the  3rd  of  June,  in 
the  11th  year  of  the  Queen,  did  compass, 
imagine,  and  intend  to  depose  the  Queen, 
and  that  compassing  did  express,  utter, 
and  declare,  by  feloniously  publishing  a 
certain  printing  or  writing,  which  said 
printing  contains,  among  other  passages, 
the  several  following  ones,  to  wnioh  it  is 
material  to  advert : — 

"When  the  French  revolution  raised  the 
hopes  in  Ireland  of  a  speedy  deliTerance,  I 
asked  to  have  done  what  seemed  to  me  to  be 
the  manifest  duty  of  the  hour.  I  proposed  that 
the  two  existing  Repeal  Associations  should  be 
forthwith  dissolved,  and  a  new  one,  kindled 
with  the  new  spirit  of  the  times,  set  in  their 
place;  that  it  should  be  open  to  all  repealers 
without  pledge  or  qualification ;  that  its  govern- 
ment  should  be  committed  Co  a  l^slative 
council  of  three  hundred  repealers,  the  foremost 
in  Ireland  for  capacity  and  devotion,  and  its 
direction  to  an  executive  committee  of  five, 
competent  to  act  as  the  cabinet  of  the  move- 
ment ;  thnt  commissioners  should  be  sent  forth 
to  organise  the  entire  country  into  local  clubs ; 
that  permanent  agents  should  be  established 
in'  England  to  organize  the  Irish,  and  the  friends 
of  Ireland,  in  every  city  in  that  island.  It  was 
my  conviction  that  nothing  ought  to  be  left  to 
chance  which  forethought  eould  prepare ;  that 
every  foot  of  Irish  soil  ought  to  be  made  vital 
with  the  passion  ibr  daring  changes,  and  for 
results  that  glowed  in  the  heart  of  the  capital ; 
that  the  hot  blood  engendered  there  ought  to 
be  sent  burning  and  thrilling  to  the  coldest 
extremities;  that  organization  ou^ht  to  be  ex- 
tended and  sjrstematised  till  literally  every 
hamlet  and  pansh  had  its  club,  every  town  and 
city  its  brigade  of  clubs.  Had  this  been  done, 
Ireland,  instead  of  pleading  a  shameful  want  of 
forethought,  would  at  this  hour  possess  a  popnlar 
cabinet,  treasury,  and  legislative  council,  trusted 

(a)  2  C.  &  J.  418,  and  2  Tyr.  468. 
(6)  18  St.  Tr.  267. 
(e)  2  Ld.  Baym.  886. 
(<0  7  A.  &  B.  841. 
(•)  2  Jones,  Bxeh.  214. 


by  the  whole  country,  and  a  national  guard  of 
disciplined  clubs." 

**  Give  Ireland  a  native  power  which  she  can 
love  and  obey,  and  you  give  all  she  requires 
for  strength  or  victory.  A  popular  executive 
set  up  by  the  Irish  nation  would  overtop  the 
officials  of  Dublin  Castle  in  a  week,  and,  if  they 
are  worthy  of  their  office,  would  centre  round 
themselves  the  love  and  reverence  of  the  whole 
nation." 

These  passages  are  set  out  as  expres- 
sive of  tho  compassing  charged,  and  the 
intent  to  depose  the  Queen.  In  the  second 
publication  we  find  the  following  ex- 
tracts : — 

"  Frankly  we  go  into  this  league  to  establish 
clubs  universally,  to  regain  for  Ireland  the 
generous  aid  of  our  foreign  friends,  to  compass 
a  national  council  of  three  hundred  elected 
representatives,  fit  to  confront  the  majesty  of 
England,  or  the  sterner  migesty  of  death." 

'*  The  ministers  of  Ireland  prefer  a  civil  war 
to  an  Irish  legislature — the  base  aristocracy  of 
Ireland  have  declared  for  the  minister,  and 
against  the  soil  on  which  they  live — the  Irish 
government  now  becomes  simply  a  question  of 
force,  force  of  will,  and  force  of  organisation. 
It  has  ceased  to  be  a  debatable  question,  a  pro- 
pagandism,  or  a  demonstration.  With  petitions, 
motions,  resolutions,  and  all  oratory  of  the 
remonstrative  order,  it  is  done  for  ever.  Does 
Ireland  really  will  national  institutions  ?  If  so, 
Ireland  must  prepare  herself  to  assert  them  by 
union  and  by  action.  Every  town,  viUage,  and 
barony  must  have  its  club,  evety  dub  its  com- 
mittee, every  committee  its  plan  of  operations, 
adhering  with  the  general  policy  When  this  is 
done,  and  Ireland,  from  end  to  end,  is  bound 
together  by  a  spirit  of  sympathy  and  cords  of 
combination,  it  will  be  a  feasible  work  to 
emancipate  her  from  the  iron  yoke,  and  give 
her  whatever  form  of  government  the  national 
will  decrees." 

That  ezpresslv  shows  an  intention  to 
depose.  The^  cnarge  in  the  Ist  count 
against  the  nrisoner  is,  that  he  had  com- 
passed the  deposition  of  the  Queen,  and 
expressed  that  compassing  or  intention  hj 
the  articles  therein  set  forth.  I  am  of 
opinion  that  the  passages  I  have  read  do 
not  only  contain  evidence  of  the  exist- 
ence of  that  design,  but  also  an  advice  to 
others  to  effect  that  purpose.  To  attempt 
a  change  of  government  which  involved 
the  deposition  of  the  Queen  would,  in  the 
language  of  Lord  EUenborough,  amount  to 
an  overt  act. 

The  prisoner,  by  his  demurrer,  objected 
to  the  count  both  in  substance  and  form 
— in  substance,  as  not  being  according  to 
the  statute;  and  in  form,  as  bein^ 
double,  general,  and  uncertain.  The  first 
objection  was  that  the  count  was  double 
for  setting  out  several  publications  in 
which  the  prisoner  was  said  to  have  ex- 
pressed the  felonious  oompasBings;  that 
each  printing  was  a  distinct  offence,  and 
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ought  to  be  the  subject  of  a  separate 
ooant;  and  the  general  rule  that  an  indict- 
ment shall  not  oontain  more  than  one 
offence  was  referred  to.  That  general 
mle  was  not  disputed,  but  it  was  an- 
swered by  the  Crown  that  the  statute,  s.  5, 
provides  that — 

"  it  shall  be  lawful  in  any  indictment  for  any 
felony  under  this  Act  to  charge  against  the 
offender  any  number  of  the  matters,  acts,  or 
deeds  by  which  such  compassings  or  any  of 
them  shall  have  been  expressed." 

The  statute  which  reduced  the  offence 
in  36  Oeo.  3.  from  treason  to  felony, 
created  that  felony  by  the  very  same 
words  by  which  treason  had  been  created 
or  defined  in  36  Oeo.  3,  and  did  not 
intend  to  deprive  the  Crown  of  any  pro- 
tection to  which  it  had  been  entitled  ;  and 
accordingly  s.  5  was  enacted,  giving  the 
right  to  set  ont  several  acts  of  compassing. 
It  was  said  the  section  spoke  <af  one  in- 
dictment and  not  of  one  count,  and  that 
the  publications  should  have  been  charged 
in  several  counts ;  but  no  authority  was 
cited  for  this,  and  the  word  indictment 
appears  to  be  used  here  in  tne  sense  of 
count,  as  in  1  Hale  P.C.  122. 

It  has  been  argaed  that  there  is  this 
distinction  between  the  offences  created 
under  36  Oeo.  3.  c.  7.  and  11  &  12  Vict. 
c.  12.,  that  in  the  one  the  compassing 
alone  was  the  offence,  but  that  under  the 
latter  the  compassing  and  the  expression 
of  it.  No  authority  has  been  cited  to  esta- 
blish that  distinction.  The  explanation, 
construction,  and  import  of  the  same  words 
in  the  two  Acts  must  be  the  same.  To  bus« 
tain  this  argument  we  must  hold  that  they 
mean  different  things  in  the  same  Act — 
one  in  the  second  section  extending  the  un- 
repealed part  of  36  Oeo.  3.  to  this  country, 
and  another  in  the  third  section  creating  a 
new  felonv  in  both  countries.  The  thing 
prohibited  is  the  same  in  both  statutes, 
viz.,  the  compassing,  and  the  expressing  of 
it  by  pablication,  or  by  any  overt  acts, 
or  deeds.  An  indictment  under  86  Oeo.  3. 
would  be  erroneous  if  the  charge  was  of 
compassing  alone,  and  the  overt  act  were 
not  expressed.  The  same  rule  must  be 
necessary  under  the  11  &  12  Vict.  c.  12. 
Under  either  Act  it  is  necessary  to  charge 
compassing  and  the  expressing  of  it  by 
overt  acts  and  deeds;  and  it  is  lawful  to 
charge  any  number  of  overt  acts  which 
express,  utter,  and  declare  the  treason  or 
feiony.  It  is,  therefore,  over-refining  and 
unwarranted  to  say  that  compassing  is  the 
offence  in  treason,  and  compassing  and  ex- 
pressing in  felony.  It  is  equally  erroneous 
and  over-refined  to  say  that  there  are  three 
felonies;— by  publishing,  by  open  and 
advised  speaking,  and  by  any  other  act  or 
deed ;   or  that  publications  of  printings 


which  have  all  the  qualifications  of  overt 
acts  may  not  be  laid  as  such,  or  that  they 
are  not  within  the  words,  *'  m.atters, 
acts,  or  deeds,"  of  s.  6.  Authorities  have 
been  referred  to,  but  they  do  not  support 
the  position  they  were  cited  for,  and  this 
count  is  conformable  with  the  practice  and 
precedents  in  cases  of  perjur^f  and  conspi- 
racy. No  possible  inconvenience  or  dis-  . 
advantage  can  arise  to  the  prisoner,  and  so 
far,  the  case  of  Beg.  v.  Mwrtin  (a)  is  in 
point ;  therefore  I  think  that  there  is 
nothing  in  this  objection.  * 

The  second  objection  is,  that  the  count 
is  too  general,  in  not  specifying  fully 
the  words  charged,  and  that  there  is  no 
colloquium,  innuendo,  or  aveiment  expres- 
sive of  the  intent  charged.  1  think  that 
the  passages  themselves  plainly  express 
the  intention  charged,  therefore  no  innu- 
endo, colloquium,  or  averment  is  necessary. 
In  Glementa  v.  FiBhwr,Q>)  though  the  count 
was  held  to  be  bad  for  want  of  a  colloquium 
or  averment,  the  Court  says  that  sach  an 
allegation  would  not  have  been  necessary, 
if  there  had  been  in  the  libel  set  out  any- 
thing which  clearly  applied  to  the  plain- 
tiff, or  any  distinct  innuendo  soapplymgto 
the  libellous  matter,  or  if,  upon  the  pern- 
sal  of  the  matter  set  out,  it  had  manifCdtly 
appeared  that  it  related  to  the  libel  in 
respect  of  which  the  plaintiff  had  recovered 
damages.  In  the  present  case  it  is  quite 
impossible  to  read  the  passages  J  have 
referred  to.  without  seeing  that  they  do 
directly  relate  and  refer  to  the  object  of 
the  compassing,  and  that  they  snggest  the 
means  of  carrying  it  into  effect. 

'*  The  problem  that  lies  before  us  is  to  seise 
the  whole  force  of  the  country — now  scattered 
and  chaotic — to  reduce  it  promptly  to  order, 
and  discipline  it  to  system,  that  it  may  be 
wielded  like  a  sword  against  England.  We  are 
playing  for  the  life  of  Ireland,  and  au^thing 
short  of  this  is  flinging  away  the  last  hope  of 
the  Celtic  race." 

The  Court  is  to  read  these  words  as  they 
would  be  read  elsewhere,  according  to 
their  literal  meaning.  Can  it  be  suggested 
that  the  intent  was  not  to  depose  the 
Queen  P  What  averment  could  make  the 
intent  clearer  than  that  passage  itself  has 
expressed  it — 

"  A  popular  executire,  set  up  by  the  Irish 
nation,  would  overtop  the  ottciab  of  Dublin 
Castle  in  a  week,  and  if  they  are  worthy  of  their 
oiBce,  would  centre  round  themselves  the  love 
and  reverence  of  the  whole  nation.*' 

Does  not  that  express  an  intention  in  the 
prisoner,  and  an  advice  to  others  to  seek 
to  change  the  Government,  and  set  up 
another,  and  could  that  be  done  withont 

(a)  6  St.  Tr.  N.S.  925 1  8  Cox  C.  C.  447. 
(6)  7  B.  &C.459. 
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leyying  war  and  deposing  the  Queen  ?  It 
has  been  suggested,  but  it  was  not  pressed, 
that  some  other  meaning  nriiffht  De  attri- 
buted to  these  passages.  The  case  of 
Eeff.  T.  Martin  is  an  authority  upon  this 
point  also,  but  this  case  is  even  stronger ; 
for  there  the  passages  were  not,  as 
here,  either  specified  or  selected.  I  can- 
not conceive  the  necessity  for  expressing 
the  intent;  there  is  no  ambiguity  here. 
In  Bern,  t.  Agnew,(a)  the  rule  is  thus  stated : 
"  There  u  no  rule  that  other  words  shall  be 
emplejed  than  those  in  ordinary  use,  or  that 
in  indictments,  or  other  pleadings,  a  different 
sense  is  to  be  put  on  them  than  they  bear  in 
ordioary  acceptation:"  '*And  if,  where  the 
sense  may  be  ambiguous,  it  is  sufficiently 
marked  by  the  context,  or  other  means,  in  what 
sense  they  are  intended  to  be  read,  no  objection 
can  be  made  on  the  ground  of  repugnancy, 
which  only  exists  where  a  sense  is  annexed  to 
words  which  is  either  absolutely  incoasi stent 
therewith,  or  being  apparently  so,  is  not  ac- 
companied with  anything  to  -  explain  or  define 
them." 

In  the  case  of  Rex  r,  S[oime,(b)  referred  to 
in  the  argument,  De  Orey,  G.  J.,  at  p.  683, 
says — 

"  to  apply  these  principles  to  cases  of  libel,  it 
may  happen  that  a  writing  may  be  so  expressed, 
and  in  such  clear  and  unambiguous  words,  as 
may  amount  in  itself  to  a  libel.  In  such  a  case, 
the  Court  wants  no  circumstances  to  make  it 
clearer  than  it  is  of  itself,  and  therefore  all 
foreign  circumstances  introduced  upon  the  re- 
curd  would  be  only  matter  of  supererogation." 

In  the  present  case,  the  passages  are  not 
merely  capable  of  being  connected  with 
the  offences  charged,  but  directly  relate 
to  the  compassing  and  effectuation  of  it, 
and  I  approTe  of  the  rule  cited  by  Sir 
Colman  O^Logklen,  fVom  Fost,  Or.  L.  198, 
that 

''the  words  must  be  published,  and  that  they 
import  such  compassing," 

and  applying  it  to  the  present  case,  it 
appears  to  me  that  these  passages  denote, 
and  are  expressive  of  the  design  charged, 
and  are  in  furtherance  and  contemplation 
of  it. 

This  objection  is  repeated  in  another 
form,  Yiz.»  that  the  whole  of  the  wri- 
tinffs  should  be  set  forth,  and  that 
nothing  should  be  left  to  intendment.  If 
the  whole  were  set  out,  it  would  be  most 
injurious  to  the  prisoner  to  have  volu- 
minous and  long  continuances  set  out 
upon  the  record,  and,  as  expressed  by 
Ix>rd  Denman,  "  a  grievance  and  an 
oppression.*'  The  doctrine  is  also  cor- 
rectly stated  in  8acheverell*8  oase,(c)  and^ 
this  indictment  follows  the  coarse  there 

(a)  5  East  258. 
(ft)  Cowp.  672. 
(c)  16St.T.l. 


pointed  out,  and  gives  the  prisoner  an 
advantage  by  selecting  the  passages  re- 
lied on,  and  I  do  not  think  the  Attorney^ 
General  could  rely  on  other  portions 
of  the  publication  than  those  set  out 
to  support  his  case.  Several  cases  were 
cited  in  which  it  was  necessary  to  set  out 
the  whole  matter  of  the  publication,  as  in 
indictments  for  administering  false  oaths, 
Ac.  Thej^  do  not  apply  to  the  present 
oase.  I  agree  with  the  doctrine  of  Lord 
JffoZe  (IP.  0.109)— 

*<  that  the  words  must  show  not  only  a  purpose, 
but  a  settled  intention  in  the  mind :'' 

I  will  test  the  count  by  this  rule.  I  find 
by  the  passages  I  have  referred  to,  which 
appear  plainly  to  import  the  intention 
imputed  to  them,  that  the  intention  of  all 
these  is  so  clearly  set  out  as  to  denote  the 
settled  purpose  necessary  to  constitnte 
the  charge ;  but,  if  the  woi'ds  do  not  of 
themselves  express  the  guilty  purpose, 
then  it  shoald  be  shown.  I  thmk  that 
the  count  does  express  the  compassing, 
and  that  the  prisoner  evidenced  the  inten- 
tion of  perfecting  that  compassing  by  the 
passages  I  have  referred  to.  In  Thistle- 
wood's  case  (a),  Abbott,  C  J.,  in  his  charge  to 
the  grand  jury,  speaking  of  the  36  Oeo.  3., 
says— 

**  that  the  intention  shall  constitute  the  crime, 
which  shall  be  manifested  by  Home  act  tending 
towards  the  accomplishment  of  the  criminal 
object." 

I  adopt  that  view ;  it  is  not  merely 
necessary  that  a  vague  intention  should 
be  expressed  in  the  count,  but  a  settled 
purpose.  What  was  thei-e  set  out  was, 
in  the  object  of  law,  an  overt  act,  and 
evinced  a  settled  purpose  to  effect  the 
intention  charged  :  Desf>ard*s  case. (6)  In 
SacheverelVs  case(c),  the  objection  was, 
not  that  the  passages  were  not  fully 
set  out,  but  that  no  passages  at  all 
were  specified;  in  fact,  the  want  of 
the  very  thine  done  in  the  present  case 
was  complained  of  there.  Bex  v.  Mason  Jd) 
was  relied  on  to  show  that  passages 
should  be  set  out,  that  the  Court  may 
see  if  the  offence  is  that  contemplated 
by  the  statute  creating  it;  and  Clem- 
ents V.  Fisher  (e)  was  cited  to  the  same 
effect.  With  that  I  agree,  but  it  has  also 
been  said  that  the  whole  publication  should 
be  set  out,  in  order  that  the  Court  might 
be  in  a  position  to  measure  the  punish- 
ment to  be  inflicted.  It  is  in  the  power 
of  the  Court  to  have  the  whole  document 
before  it,  and  to  use  it  for  that  purpose. 

(o)  83  St.  Tr.  684. 
(6)  28  St.  Tr.  345. 
(c)  15St.Tr.  1. 
{d)  1  East  180n. 
(O  7  B.  &  C.  459. 
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It  was  farther  argued,  that  the  grand 
jury  may  not  have  found  the  bill  upon 
the  passages  alleged  to  be  expressive  of 
the  offence.  It  is  not  to  be  presumed  that 
the  grand  jury  passed  by  the  passages 
charged  ana  found  upon  others,  and,  in  my 
judgment,  it  is  more  likely  that  both  the 
grand  and  petty  jury  would  be  more  em- 
barrassed by  long  statements,  than  those 
confined  to  particular  charges.  The  au- 
thorities and  precedents  appear  to  show 
plainly  that  this  course  is  proper.  In 
8achevereW$  case,  the  objection  that  no  en- 
tire passage  of  the  sermon  had  been  set  out, 
was  not  allowed.  This  count  appears  to 
be  entirely  in  accordance  with  that  autho- 
rity, and  precedents  to  the  same  effect  will 
be  found  in  StochdMs  case, (a)  Finnerty*8 
case,(&)  WiUtama'a  case,(c)  and  particularly 
in  Twyn's  ca6e,(<2)  where  the  indictment 
first  set  out  the  treasonable  intent,  and 
then  that  it  was  expressed  and  declared 
by  the  publication  of  a  certain  book 
(specifying  its  title) 

"  wherein,  amongst  other  things,  be  did  falsely, 
treasonably,  and  maliciously  print,  or  cause  to 
be  printed  and  published  against  his  allegi- 
ance," 

setting  forth  various  extracts.  And  in 
ThisUewood's  case,(e)  only  a  part  of  the 
proclamation  was  set  oat,  which  was  there 
charged  under  86  Geo.  8.  For  these  rea- 
sons it  appears  to  me  that  this  count  does 
set  forth  an  offence  within  the  statute; 
that  there  is  no  necessity  for  any  innuen- 
does to  support  it ;  and,  therefore,  there 
must  be  judgment  for  the  Grown  upon  the 
first  count. 

The  second  count  was  objected  to  as 
being  repugnant,  and  inconsistent  as  to 
the  time,  in  stating  that  the  prisoner  did 
compass  on  the  3rd  June,  and  the  said 
compassing  did  then  and  there  express, 
utter,  and  declare  by  divera  overt  acts  and 
deeds,  that  is  to  t:ay,  on  June  3rd,  he 
published,  &c.,  and  on  June  17th,  and  so 
on  several  subsequent  days ;  and  secondly, 
because  publications  are  set  out  as  overt 
acts.  I  am  of  opinion  the  first  objection 
is  well  founded.  The  allegation  that  the 
prisoner  did  on  June  3rd,  express,  utter, 
and  declare  by  printing  and  publishing, 
or  other  acts  done  on  June  17th,  what  he 
had  compassed  or  designed  on  June  3rd, 
is  insensible  and  repugnant,(/)  and  this 


(a)  22  St.  Tr.  237. 
(6)  26  St.  Tr.  901. 

(c)  16.  668. 

(d)  6St.Tr.  614-6. 

(e)  33  St.  Tr.  681. 

(/)  This  passage  is  corrected  from  the  report 
in  the  Freeman*»  Journal.  The  report  in  Cox 
and  in  1  Ir.  Jur.  102  is  **  The  dxpression  on  the 
1 7th  of  a  compassing  on  the  3rd  is  repagnant, 
&c. "  ;<but  this  is  incorrect ;  see  judgment  on  de- 
murrer to  the  fourth  indictment,  below,  p.  867. 

W34, 


is  clearly  established  by  authority;  in 
2  Hawh.  P.  0.  324,  it  is  said— 

"  if  an  indictment  lay  the  offence  on  an  uncer- 
taiu  day,  or  impossible  day,  or  where  it  lays  it 
on  a  future  day,  or  lays  oue  and  the  same  offence 
at  different  days,  or  lays  it  on  such  a  day  as 
makes  the  indictment  repugnant  to  itself,  it  is 
void." 

My  reading  of  that  passage  is,  that  if  in 
any  essential  portion  the  averment  be  re- 
pugnant to  itself  it  is  bad ;  and  the  case  of 
Mex  V.  Affnew,{a)  and  the  authorities  there 
cited,  snpport  this  view.  I  do  not  think 
this  defect  can  be  successfully  obviated, 
but  on  the  authorities  I  think  that  all  the 
charges  subsequent  to  the  first  overt  act 
must  be  rejected,  but  that  the  count  may 
be  sustained  with  respect  to  the  overt  acts 
laid  on  the  3rd  of  June,  and  prior  to  that 
day.  During  the  argument  I  thought  that 
this  course  of  pleadmg  was  that  objected 
to  in  Thistlewood'B  case ;  I  find  I  was  in 
error.  The  statement  of  the  compassing 
there  is  on  a  particular  day  and  on  several 
days  both  before  and  after.  That  was  not 
repugnant.  On  these  authorities  I  think 
the  second  and  subsequent  overt  acts  are 
repugnant  and  inconsistent,  and  must  )ye 
rejected,  but,  according  to  the  authority 
of  Lord  JSTott, 

**  the  preliminary  or  precedent  matter  should 
not  be  defeated  by  the  repugnant  matter  which 
followed.  The  subsequent  matter  alone  could 
come  under  the  objection." 

The  next  objection  is  not  well  founded. 
The  publications  are  well  laid  as  overt 
acts.  It  is  charged  that  they  were  pub- 
lished in  order  to  carry  out  the  alleged 
compassing.  I  think  on  the  authority  of 
1  Hale  P.  0.  118;  Foet.  Or.  L.  119;  of 
Lord  EUeriborough  in  HiisilewoocTs  case, 
and  of  Bayley,  J.,  in  Watson* e  case — who 
stated  that  a  publication  might  be  an 
overt  act,  if  it  was  shown  as  an  indnce- 
ment,  an  incentive,  or  a  means  to  effect 
a  purpose — ^that  publications  are  properly 
laid  as  overt  acts. 

So  far  as  this  count  is  bad,  the  demurrer 
should  be  allowed ;  and  perhaps  the  proper 
course  would  be  to  say  that  so  much  should 
be  allowed  anri  so  much  should  be  quashed. 
The  cases  cited  to  show  that,  where  a  de- 
murrer is  too  large,  it  should  be  over- 
ruled, are  applicable  to  civil  cases  only.  1 
cannot  hold  the  same  rule  in  criminal 
cases.  I  think  the  demurrer  is  to  be 
allowed  to  that  portion  which  is  bad. 

The  rule  to  be  pronounced  on  the  first 
count  governs  the  third,  and  that  on  the 
second  governs  the  fourth. 

The  next  objection  is  to  the  fifth  and 
sixth  counts ;  first,  that  they  are  repug- 


(a)  6  East  267. 
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nant  and  inconsistent  in  point  of  time,  and 
secondly,  that  theoyert  acts  should  clearly 
show  the  contents  of  the  publications.  The 
rule  I  have  made  on  the  second  count 
applies  to  this ;  therefore  all  the  charges 
subsequent  to  that  on  the  8rd  of  June 
must  be  rejected;  the  other  objection  I  do 
not  think  to  be  well  founded.  The  count 
charges  that  the  prisoner — 

"  did  feloniously  publish  divers  other  printinfrs, 

containing 

**  amongst  other  things,  incitemento,  euoourage- 
ments,  advices  and  exhortations  to  the  liege  sub- 
jects of  the  Queen  to  rise  and  rebel  treason- 
ably," &c. 

It  appears  to  me  that  this  count  does 
charge  diTcrs  overt  acts  on  the  3rd  of 
June,  the  tendency  of  which  is  plainly  the 
accomplishment  of  the  deposition  of  the 
Queen,  and  I  think  such  overt  acts  might 
be  given  in  evidence.  And  as  to  the 
objection  that  the  overt  acts  should  be 
fully  set  out,  I  think  that  would  be 
unnecessary,  and  that  it  b  quite  sufficient 
to  charge  the  intent  and  purpose  to  be 
felonious ;  and  that  it  will  be  a  question 
of  evidence  at  the  trial,  whether  the  pub- 
lications were  issued,  or  bore  the  meaning 
imputed  to  them.  There  are  no  authorities 
cited  to  the  contrary,  with  the  exception  of 
the  alleged  opinion  of  the  Lord  Chief  Baron 
and  Mr.  Baron  Pennefather.{a)  They  had 
expressed  no  such  opinion;  they  felt 
some  difficulty  as  to  whether  the  evi- 
dence was  not  offered  to  buttress  an- 
other count ;  as,  to  use  it  so,  would  be  a 
surprise  upon  the  prisoner,  by  using  evi- 
dence not  charged,  but  they  offered  to 
receive  the  evidence  if  the  verdict  were 
taken  on  the  count  in  question.  A  count 
of  this  nature  will  be  found  in  Francia'B 
case  (6)  decided  shortly  after  8acheverelV$ 
case  ;  and  also  in  LaAj€r*$  case  (c),  WaUon*8 
case  (d),  and  Thi8tUwood*8  case,  (e)  This 
indictment  is  in  the  same  way ;  I  cannot, 
therefore,  hold  it  necessary  to  specify  the 
particular  words  ;  the  demurrer  must, 
therefore,  be  overruled  on  this  ground  as 
to  the  first  overt  act ;  and  the  same  rule 
will  ftpply  to  the  sixth  count. 

BiCHABDS,  B. :  After  the  judgment  that 
has  been  pronounced  by  my  brother  Perrvn, 
it  is  not  my  intention  to  go  at  any  length 
into  the  minute  and  technical  points  of 
pleading  that  have  been  raised  upon  the 
demurrer  in  this  case ;  but  there  are  some 
new  and  important  questions  involved  in 
the  arguments  that  have  been  addressed 


(a')  6  St.  Tr.  N.S.  994. 
(6)  15  Bt.  Tr.  903. 

(c)  16  St.  Tr.  95,  96. 

(d)  32  St.  Tr.  I. 

(e)  88  St,  Tr.  697. 


to  us ;  upon  those  questions  I  propose  to 
offer  a  few  observations.    It  is  insisted  by 
counsel  for  the  prisoner  that  all  the  pub- 
lications relied  on  and  stated  in  the  indict- 
ment as  expressive  of  the  guilty  compass- 
ings  of  the  defendant,  shDuld  be  set  forth 
with  the  same  certainly  that  it  is  necessary 
written  or  printed  matter  should  be  stated 
in  an  indictment  or  action  for  a  libel ;  for 
it  is  said  that  under  the  provisions  of  11  & 
12  Vict.  c.  12.  8.  3,  the  published  matter 
is  made  part  and  parcel  of  the  crime  itself 
— part  of  the  corpus  deUdi^  and  we  have 
been  referred  to  the  several  cases  as  re- 
ported by  Mr.  Hodges,  of  Bea.  v.  Martih,ia) 
Mid  Beg.  v.  0*Doherty,(h)  and  to  the  expres- 
sions of  the  several  learned  judges  before 
whom  those  cases  were  respectively  tried, 
and  it  must  be  admitted  that  the  language 
attributed  to  the  learned  judges  who  pre- 
sided on  those  several  occasions  does  give 
colour  to  the  position  insisted  on  by  coun- 
sel for  the  prisoner.      If  the  expressing  of 
the  compassing  by  matter  published  or 
written,  is  to  form,  in  the  sense  contended 
for,  a  part  of  the  crime,  it  is  difficult  to 
understand  upon  what  principle  of  law 
the  prosecutor  can  be  excused  from  sotting 
out  m  terms  in  his  indictment  that  writing 
or  printing.    The  cases  to  which  we  have 
been  referred,  from  SachevereirsoBaedowd' 
wards,  establish  the  position  that,  where 
the  written  or  printed  matter  forms  part 
of  the  oorptu  delicti,  it  should  be  set  out 
distinctly  and  in  terms,  so  that  the  offence 
charged  may  appear  upon  the  record, and  be 
judged  of  accordingly ,  Wright  v.  Clements.{c) 
But  writings  relied  on,  in  cases  of  treason, 
for  the  purpose  of  establishing  the  guilty 
intentjhave  never  been  considered— at  least 
never  that  I  am  aware  of — to  come  within 
the  principle  established  by -the  class  of 
cases  to  which  I  have  last  adverted,  but  the 
contrary,  as  will  appear  by  reference  to 
various  very  eminent  writers  on  the  law 
of  treason,  and  to  adjudged  cases.    And 
first,  with  respect  to  the  course  of  plead- 
ing adopted  m    prosecutions  founded  on 
the  statute  of  Edward  8.,  I  would  refer  to 
Fost,  Cr.  L.  194,  where,  speaking  of  the 
crime  of  compassing  or  imagining  the 
death  of  the  King,  or  of  his  Queen,  or 
eldest  son,  he  writes  thus : — 

"  from.what  huth  been  said  it  follows  that  in  any 
indictment  for  the  crime  of  treason  by  levying 
war,  or  adhering  to  the  king*s  enemies,  an  overt 
act  must  be  alleged  in  proof;  for  the  overt  act 
is  the  charge  to  which  the  prosecutor  must  apply 
his  defence;  but  it  is  not  necessary  that  the 
whole  details  of  the  evidence  intended  to  be 
given  should  he  set  forth.  It  is  sufficient  tliat 
the  charge  be  reduced  to  a  reasonable  certainty, 

(a)  6  St.  Tr.  N.S.  925. 

(6)  Ih.  831. 

(c)  8  B.  ^  Aid.  506. 
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BO  that  the  defendant  can  apply  bimself  to  it 
and  be  prepared  to  give  an  answer  to  it." 

Undonbtedly  by  tbe  common  law,  as 
well  as  by  the  express  provisions  of  7  &  8 
Will,  3.  c.  3.,  no  evidence  was  admissible  of 
any  overt  act  that  was  not  laid  in  the  in- 
dictment, that  is  to  Bay,  no  overt  act  of  a 
distinct  nature  from  the  act  alleged, 
though  falling  nnder  the  same  head  or 
class,  was  allowed  to  be  given  in  evidence 
where  not  laid.  But  facts  and  circum- 
stances, evidence  falling  within,  and  going 
to  support,  the  general  OYert  act  alleged 
in  the  indictment,  were  receivable, 
though  not  expressly  laid  {JEiookvoood^B 
case,  (a)  Lotoich*8  case,(&)  and  Francia's 
case,(c)  Layer* 8  ca8e,(d)  also  Becuson^a 
cas9,(e)  and  Foet  Cr.  L.  9).  All  those 
were  cases  founded  on  the  statute  of 
Edward  3.,  and  were  decided  before 
36  Oeo.  3.  c.  7. ;  and  many  other  cases 
of  a  similar  kind  could  also  be  re- 
ferred to  for  this  purpose  if  it  were 
necessary.  But,  subsequently  to  36  Oeo,  8. 
c.  7.,  cases  involving  the  same  principle 
have  also  occurred,  and  a  like  doctrine 
appears  to  have  been  held  and  laid 
down  to  that  which  prevailed  before 
the  passing  of  that  Act  of  1795 ;  accord- 
ingly, on  looking  into  the  charge  of  Mr. 
Justice  Bayley  to  the  grand  jury  before 
whom  the  bills  of  indictment  in  WaJtaon^s 
case  were  to  be  laid(/),  I  find  that  he,  in  the 
most  express  terms,  draws  the  distinction 
between  treason,  and  the  means  by  which 
the  treason  is  expressed  and  by  which  it  is 
to  be  established.   His  words  are  these  : — 

"  In  order  to  support  those  different  acts,  the 
law  expects  that  what  are  called  the  overt  acts 
shall,  with  reference  to  most  of  these  treasons, 
be  stated  in  the  body  of  the  bill  of  indictment 
to  be  preferred.  These  overt  acts  do  not  con- 
stitate  the  treason ;  that  is  comprised  in  the 
compassing  the  King's  death,  in  the  compassing 
the  deposiil  of  the  King,  in  the  conspiring  to 
levy  war,  or  in  the  actual  levying  of  war ;  but 
these,  which  are  called  overt  acts,  are  neces- 
sarily introduced  into  the  indictment,  and  are 
the  evidence  by  which  the  charge  is  afterwards 
to  be  supported ;  and  they  are  introduced  into 
the  indictment,  that  each  person  against  whom 
the  charge  is  made  may  have  tbe  opportunity  of 
knowing,  beforehand,  what  is  the  evidence  by 
which  he  is  a£Fected,  in  order  that  he  may  prepare 
himself  to  meet  that  evidence.'* 

And  it  is  to  be  recollected  that  these 
observations  are  made  generally,  and  as 
well  with  regard  to  treasons  under  36  Oeo,  3. 
o.  7.  as  under  the  Act  of  Edward.    Again, 


(a)  18  St.  Tr.  189. 
(6)  Ih,  267. 
(c)  15  8t.Tr.908. 
(rf)  16St.  Tr.  J»3. 
(c)  18  St.  Tr.  366. 
(/)82St.  Tr.  6. 


Chief  Justice  AhboU,  in  charging  the  ^rand 
jury  in  the  year  1820,  before  whom  the 
bills  of  indictment  were  sent  in  ThiBUe- 
wood*8  case  (a)  goes  into  a  very  full  dis- 
quisition on  the  law  of  treason,  under  both 
the  statute  of  Edward  and  of  36  Oeo.  3., 
and  proceeds  thus  : — 

"  You  will  have  observed  that,  in  the  several 
descriptions  of  offence  which  I  have  enumerated 
(except  the  levying  war  mentioned  in  the  ancient 
statute),  the  crime  is  made  to  consist  in  the 
compassing,  imagination,  or  intention  (which 
are  all  words  of  the  same  import),  to  perpetrate 
the  acts,  and  not  m  the  actual  perpetration  of 
them." 

And  the  indictment  in  that  case  (the 
form  of  which  is  given  in  pp.  701,  702,  of 
the  same  book),  is  in  conformity  with  the 
rule  of  pleading  so  laid  down  by  both 
these  learned  judges. 

Since  tbe  passing  of  11  &  12  Vkt.  the  cases 
that  have  occurred  are,  perhaps,  too  few 
to  be  regarded  as  establishing  any  law  or 
course  of  pleading  under  that  statute,  ex- 
cept so  far  as  the  judgment  of  the  Court  of 
Queen's  Bench  in  Beg.Y.Martin,to  which  we 
have  been  referred  on  the  part  of  the  Crown, 
may  be  considered  as  having  done  so.  But 
let  us  look  to  tbe  two  corresponding  sec^ 
tions  in  the  Acts  of  36  Oeo.  3.  and  11  <fe  12 
Viet,,  and  collate  them  together ;  and 
they  will  be  found  in  principle  the 
same,  and,  indeed,  alike  in  all  respects, 
save  that,  in  the  statute  of  36  Oeo.  3.,  the 
crime  which  is  the  subject  of  the  present 
indictment  is  declared  to  be  treason,  and 
in  the  Act  of  Victoria  it  is  declared  to 
be  felony ;  and  save  that  the  words  "  open 
and  advised  speaking"  are  introduced 
into  the  later  statute,  and  are  not  in 
the  former.  And  it  certainly  does  not 
appear  to  me  vthough  a  good  deal  of 
argument  has  been  expended  on  the  sub- 
ject), that  the  introduction  of  open  and 
advised  speaking,  as  one  of  the  modes  of 
expressing  a  guilty  intention  to  depose  the 
Queen,  &c.,  can  or  ought  to  make  any 
difference  in  the  construction  which  the 
other  words  in  the  same  section  ought 
to  receive,  because  open  and  advised 
speaking  mi^ht  at  all  times,  under  cir- 
cumstances, nave  been  relied  on  as  an 
overt  act  of  treason.  Let  me  not,  however, 
be  misunderstood  in  this.  I  do  not  say 
that  open  and  advised  speaking,  or  any 
speaking,  could  formerly,  or  can  now,  be 
relied  on  for  that  purpose,  unless  the 
words  used  have  relation  to  some  deter- 
mined purpose  of  a  treasonable,  or,  we 
may  now  say  with  reference  to  this  Act  of 
Parliament,  of  a  felonious  character,  in 
hand  or  about  to  be  undertaken,  or  are 
words  of  advice  or  persuasion  to  commit 

(a)  88  St.  I'r.  684. 
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snoh  oflfence;  and  I  shonld  hope  these  words 
in  the  recent  stfttate  will  not  ftt  any  time 
receive  ft  more  extended  construction  than 
has  already,  upon  the  fullest  consideration, 
been  giyen  in  law  to  the  terms  *'  open  and 


able  nature,  and  if  they  are  addressed  to  persons 
with  an  intent  to  excite,  and  to  confirm  them  in 
the  prosecution  of  measures  which  have  for  their 
declared  object  the  assasinating  or  deposing  of 
the  King  by  force  and  arms ;  and  where  words 


^jwi-^j  «,v^i^'^«  >»  /-.'-x  K^  ♦i,^  ^';irai*o*if  i  are  the  immediute  vehicle  by  which  treasons 
advised  speaking,^  {m)  by  the  different  |  ^^^^  ^^  ^^^  ^^  communicated,  and  by  which 


learned  judges  in  England,  who  have  had 
to  consider  and  expound  their  import  and 
meaning.  It  therefore  does  strike  me,  that 
the  introduction  of  those  into  the  8rd  sec- 
tion of  the  Act,  was  nothing  more  than  was 
implied  in  the  former  statute,  and  in  sup- 
port of  that  view  of  the  case,  I  would 
refer,  first,  to  Sir  Miehitel  Foster's  Dis- 
course, where  he  says  (a) — 

'  As  to  mere  words  supposed  to  be  treason< 


they  are  sought  to  be  carried  into  full  completion 
and  effect,  it  never  was,  since  the  promulgation 
of  law  in  this  latid,  by  any  one  lawyer,  ever 
doubted  Uiat  words  of  this  nature,  uttered  for 
such  a  purpose,  at  such  meetings  and  consulta- 
tions, and  being  themselves  the  very  instruments 
and  means  of  exciting  other  i)ersons  to  take  part 
in  measures  which  had  for  their  end  and  object 


the  personal  destrucdcm  of  the  King,  were 

-«-  ^  -.<w.w  ^waw.  «-     ^^ -w  ^ ^^**'  ^e'T  nature  and  essence  the  clearest  and 

able,  they  <^r  wTdely  fromTritiMrg  in  point  of  ,  most  absolute  overt  acts  of  high  treason  that  c^ 
real  malignity  and  proper  evidence.    Thev  are  I  be  stoted.    This  pomt  never  yet  admitted  of  a 


They  are 
often  the^effect  of  mere  heat  of  blood,  which  in 
some  natures  otherwise  well  disposed,  carrieth 
the  man  beyond  the  bounds  of  decency  and 
prudence.  They  are  always  liable  to  great  mis- 
construction, from  the  ignorance  or  inattention 
of  the  hearers,  and  too  often  from  a  motive  truly 
criminal." 
And— 

"  Therefore,  I  choose  to  adhere  to  a  rule  which 
hath  been  hud  down,  on  more  occasions  than 
one,  since  the  Revolution,  that  loose  words  not 
relative  to  any  act  or  design,  are  not  overt  acts 
of  treason  ;  but  words  of  advice  or  persuasion, 
and  all  consultations  for  the  traitorous  purposes 
treated  of  in  this  chapter  are  certainly  60--they 
are  uttered  in  contemplation  of  some  traitorous 
purpose  actually  on  foot  or  intended,  and  in 
prosecution  of  it." 

And  next  to  the  language  of  Chief  Jus- 


doubt  ; 
be  so." 


point 
never  was  questioned— it  never  can 


Ana  nex.  lo  tne  anguage  oiv^i  u«».    -^^^^^^^^  ^    declared.      I 

face  HoU.  on  the  tnal  of  Ofcorwc*  and  .     ';.  j    h^Omg  i 

l*^'l';l?''ia.r^;iPl?,^^:r!i.     form  of  pliadmjshould  be  difff« 


would  also  refer  to  Lord  EUenborough's 
judgment  in  i)espard^8  case,(o)  where,  in 
speaking  on  this  subject,  he  expresses 
himself  thas : — 

'*  It  has  been  urged  that  the  crime  consists 
only  in  words,  and  that  words  are  not  of  them- 
selves overt  acts  of  high  treason.  If  it  be  said 
that  loose  words  referable  to  no  particular  de- 
sign, words  merely  calumnious,  or  seditious 
words  expressive  uf  an  irritable  and  angry  mind, 
and  of  sentiments  highly  indecent  and  criminal 
in  a  subject  towards  his  sovereign,  but  words 
neither  indicating  or  conducing  to  the  execution 
of  any  definite  purpose  of  a  treasonable  kind  on 
his  own  part,  nor  persuading  or  exciting  others 
to  concur  in  the  execution  thereof  in  their:*,  I 
readily  admit  that  loose  words  of  this  description 
are  not  to  be  considered  as  constituting  overt 
acts  of  high  treason,  and  that  it  would  be  too 
much  to  infer  from  the  random  and  careless, 
though  highly  blameable,  use  of  expressions  of 
this  kind,  so  michievous  and  abominable  a  pur- 
pose as  the  destruction  of  the  King.  But  if 
words  of  this  kind  are  used  at  meetings  held  for 
the  purpose  of  forwarding  desigus  of  a  treason- 

(a)  Fost.  Cr.  L.  200. 
(J})  12  St,  Tr.  1378. 
(c)  28  St.  Tr.  487. 


It  has  been  argued  that  a  distinction 
is  plainly  taken  by  s.  3  of  1 1  &  12  Vict.  c.  12. 
between  publications  and  open  and  advised 
speakins:  and  overt  acts  and  deeds,  so  as 
to  preclude  either  published  matter  or 
open  and  advised  speaking  from  being 
treated  as  an  overt  act.  The  view  I  am 
disposed  to  take  of  the  Act  is  not,  as  I 
understand,  exactly  in  conformity  with 
that  of  some  of  the  learned  judges  who 
have  decided  upon  it  before.  I  confess 
I  see  no  intention  in  the  Legislature  to 
change  the  law  in  this  respect  from  what 
it  was  under  36  Geo.  3.,  except  that  open 
and  advised  speaking  is,  by  express  enact* 
ment,  made  o  mode  by  which  the  guilty 

see  no 
_  that  the 
^ileading  should  be  different  from 
that  established  by  a  long  series  of  prece- 
dents and  decisions  under  36  Geo.  3.  If 
there  were  no  such  established  course  of 
pleading,  I  admit  that  there  would  be 
much  weight  and  reason  in  the  argument 
of  the  prisoner's  coansel,  that  pubushing 
ought,  in  the  wording  of  the  statute,  to 
be  considered  as  a  part  of  the  crime,  and 
not  in  the  nature  of  an  overt  act,  and  that 
consequently  the  published  matter  should 
be  set  out  in  the  indictment.  But  mj 
answer  to  that  is  that  such  was  not  the 
construction  which  the  like  words  had 
received  in  36  Oeo.  3.  from  which  the 
words  in  the  present  statute  were  bor- 
rowed. 

Now  1  take  it,  we  must  assume  that  the 
Legislature  was  aware  of  the  state  of  the 
law,  and  of  the  established  course  of 
pleading  under  36  Oeo.  3.  c.  7.,  at  the  time 
of  the  framing  and  passing  of  11  A  12 
Vict,  c.  12.,  and  was  aware  that  the  words 
used  in  the  36  Oeo.  3.  did  not  make 
the  expressing  of  the  guilty  compassing,  in 
law,  part  of  the  crime  in  the  sense  con- 
tended for ;  and ,  if  it  was  intended  to  make 
such  an  important  change  in  the  law  as 
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that  insisted  on,  I  apprehend  the  Legisla- 
ture wonld  not  have  followed  so  exactly 
the  words  of  the  previous  statute,  upon 
which  an  opposite  construction  to  that  now 
contended  for  had  been  put.  The  word 
"  other "  does  not  precede  the  words 
"  overt  act "  in  36  Oeo.  3.  any  more  than  in 
the  11  &  l2Viet ;  and  yet  the  publishing  of 
any  printing  or  writing  was  in  all  respects 
placed  upon  the  same  footing  as  any  other 
overt  act  under  that  statute.  Under  those 
circumstances  I  feel  myself  bound  by 
what  has  been  laid  down  by  former  judges, 
and  by  the  decisions  in  the  cases  of 
treason  to  which  I  have  already  referred ; 
and  I  therefore  am  of  opinion  that, 
although  the  printing  or  wriung  relied  on, 
as  well  as  every  other  oTert  act,  should  all 
be  stated  in  the  indictment  in  this  case 
with  convenient  certainty,  as  they  shoi^d 
in  treason,  yet  that  nublications  such  as 
those  referred  to  in  this  indictment  need 
not  be  set  out  verbaivnt  or  with  that  strict- 
ness that  would  be  necessary  in  the  case  of 
libel. 

But  it  has  been  said,  and  truly,  that 
a  party  tried  for  felony  under  11  &  12 
Vid,  is,  by  the  express  terms  of  the  7th 
section,  protected  from  a  prosecution  for 
treason  upon  the  same  facts  upon  which  he 
had  been  tried  for  felony.  And  it  has  been 
argued,  that  unless  the  writings  and 
matter  relied  on  are  set  out  in  the  indict- 
ment, as  strictly  as  would  be  necessary  in 
the  case  of  libel,  it  will  be  impossible  for 
a  defendant  to  avail  himself  of  a  plea  of 
a/tdrefoiB  acquit.  With  respect  to  that 
argument,  I  would  say,  in  the  first  place, 
that  if  the  indictment  be  as  certain  and 
precise  in  regard  to  the  matters  now 
charged  as  felony  as  when  before  charged 
as  treason,  the  partv  is  as  well  pro- 
tected now  from  a  aouble  prosecution 
for  felony  and  treason,  as  he  was  before 
from  two  prosecutions  for  the  same  alleged 
treason ;  and  as  we  never  hoard  of  a  man's 
having  been  (even  in  the  worst  of  times),  in- 
dicted twice  for  the  same  alleged  treason, 
I  must  confess  I  do  not  see  the  reason  nor 
necessity  for  the  Legislature  putting  him 
in  a  difi^erent  situation  in  that  respect, 
than  he  would  have  been  in  before  the 
recent  statute.  But,  inasmuch  as  all  the 
OTert  acts  must  be  stated  in  the  indict- 
ment with  sufficient  certainty  to  inform 
the  party  charged  of  that  which  is  to 
be  reliea  on  against  him,  in  an  indict- 
ment for  treason  as  in  an  indictment 
for  felony,  I  see  no  real  difficulty  in 
a  party  availing  himself,  by  plea  with 
proper  ayerments,  of  the  provision  to 
which  we  have  been  referred  in  the  7th 
section,  if  at  any  time,  so  outrageons  an 
attempt  should  be  made  as  to  prosecute  a 
party,  first,  for  felony,  and  afterwards  for 
treason,  upon  the  same  facts. 


The  next  objection  which  I  think  it  mate- 
rial to  notice  is  that  of  alleged  duplicity 
in  the  indictment,  b;  reason  that  several 
different  publications  have  been  relied  on 
in  the  same  count,  in  order  to  make  out 
the  compassing  and  guilty  intention  of 
the  prisoner.  But  what  I  have  already 
said,  as  to  the  nature  and  essence  of  the 
crime,  goes  far,  if  I  am  right  in  that,  to 
disDOse  of  this  objection  also  ;  a  man  may 
declare  the  same  guilty  intention  by 
several  distinct  publications ;  nay,  he  may 
declare  or  express  his  intention,  partl^r  by 
writing,  or  by  printing  and  publishing, 
and  partly  by  open  and  advised  speaking, 
and  partly  by  some  other  overt  act  or  deed ; 
and  all  those  several  matters  may  be  neces- 
sary to  make  out  the  case  against  him,  or 
at  least  all  may  be  relied  on  for  that 
purpose.  It  requires  no  great  ingenuity 
of  mind  to  imagine  a  case  in  which  those 
several  matters  may  be  so  linked  and  con- 
nected together,  and  may  all  converge  so 
completely  to  one  point,  that  the  state- 
ment of  each  may  be  in  a  manner  neces- 
Eary  to  show  the  bearing  of,  and  to  explain, 
the  whole.  And,  I  think  it  very  plain, 
that  the  Legislature  contemplated  that 
it  might  be  necessary,  as  no  doubt  it 
might,  to  resort  to  means  as  compound 
as  I  have  suggested,  to  make  out  the 
offence.  On  turning  to  the  4th  section,  a 
provision  of  a  peculiar  description  is  made 
with  respect  to  cases  where  the  guilty 
intention  is  expressed  by  the  **  open  and 
advised  speaking  only."  The  word 
"  only,"  as  used  in  that  section,  shows 
that  it  was  considered  that  the  felony  may 
be  established  partly  by  open  and  advised 
speaking,  and  partly  by  other  means.  But 
it  may  be  said  that,  in  the  (;ase  I  have  put, 
I  have  supposed  a  necessary  connexion 
between  all  the  matters  suggebted  all  con- 
verging to  the  one  point,  and  each  link  in 
the  chain  depending  on  the  other,  and  that 
here  that  does  not  appear  to  be  the  case, 
and  perhaps  it  does  not.  But  the  argu- 
ment that  each  separate  expressing  of  the 
same  guilty  intention,  bv  a  different  and 
distinct  publication,  makes  a  new  crime, 
is  put  out  of  the  way  at  once,  if  I  am 
rigntin  likening  this  offence,  in  its  essen- 
tial nature,  to  that  of  treason  under  the 
36  Qeo,  3.,  though  mitigated  in  character. 
Indeed,  the  proposition  that  a  new  crime 
could  be  eked  out  by  each  ftresh  expressing 
of  the  same  compassing,  is  so  extravagant, 
and  so  difficult  to  be  reconciled  with 
any  principle  of  law  or  justice  that  I  am 
aware  of,  that  I  think  the  announcement  of 
such  a  doctrine  carries  its  own  refutation 
with  it,  and,  indeed,  goes  far  to  prove  that 
felony,  under  this  Act,  can  and  ought  no 
more  to  be  considered,  in  point  of  law,  as 
compounded  of  the  guilty  compassing  and 
the  means  adopted  for  expressing  the  same. 
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than  treason  could  be  compounded  of  the 
same  two  things  under  the  dii  Geo.  3.  To 
oonstrne  the  Act  in  the  way  contended  for 
on  the  part  of  the  prisoner,  and  to  hold 
that  each  and  every  publication  of  written 
or  printed  matter,  expressive  of  the  same 
compassing,  would  be  a  new  crime,  would 
multiply  offences  greatly  under  this  Act, 
and  would,  in  my  mind,  be  a  most  crBel 
and  mischieyons  construction,  and  a  con- 
struction that  could  not  fail  to  operate 
most  oppressively  and  unjustly  upon  the 
subject,  as  must  be  obvious  to  every  one. 
But  the  5th  section  removes  all  doubt 
upon  this  part  of  the  case.  It  is  manifest 
that  the  meaning  of  the  5th  section  is, 
that  any  number  of— 
**  matters,  acts,  and  deeds,  by  which  such  com- 
passings,"  &c./'  or  any  of  them,  shall  have  been 
expressed,  uttered,  or  declared," 
may  be  charged  in  the  same  count  in  the 
indictment.  The  section  would  be  useless 
if  it  was  introduced  to  allow  different 
matters  of  the  description  mentioned  to 
be  introduced  into  different  counts  in  an 
indictment.  The  case  to  which  we  have 
been  referred  on  the  Embezzlement  Act, 
has  no  bearing  on  the  subject.  In  that 
case  no  one  act  of  embezzlement  could  be 
aided,  or  in  any  way  worked  out,  by  prov- 
ing any  other  act  of  embezzlement.  Each 
act  charged  was  perfectly  independent  of 
the  other,  and  the  corpus  of  the  crime 
in  each  case  was  the  particular  act  of 
embezzlement  charged,  and  not  a  general 
intention  or  design  to  embezzle,  i  there- 
fore think  it  right  that  the  different  acts 
of  embezzlement,  neither  having  any  legal 
connexion  with  the  crime  involved  in  the 
other,  should  be  stated  in  different  counts. 
If,  indeed,  it  had  been  enacted  that  a  party 
guilty  of  three  several  acts  of  embezzle- 
ment within  a  certain  limit  of  time,  should 
be  subject  to  a  greater  punishment  than  if 
only  guilty  of  one,  it  might  be  necessary 
in  that  case  to  charge  the  three  several 
acts  in  the  one  count,  as  in  the  case  with 
regard  t-o  some  other  offences.  But  this 
is  not  the  end  or  object  of  the  Act.  The 
punishment  is  the  same  whether  the  party 
be  guilty  of  one  or  three  of  those  acts  of 
embezzlement ;  but,  for  the  sake  of  con- 
venience, the  prosecution  is  allowed  to 
charge  three  different  acts  of  embezzle- 
ment, if  committed  within  a  certain  time, 
in  the  one  indictment,  and  the  usual,  and  I 
think  proper  course,  is  to  do  it  in  different 
counts,  (a) 

As  to  the  objection  to  certain  of  the 
oonnts  in  the  indictment,  on  account  of 
the  introduction  of  the  words  "amongst 
other  things,"  in  setting  out  the  articles 
and  published  matter,  if  I  am  right  in 
the  view  which  I  have  taken  of  the  Act 

(a)  Beg  v.  Purchase,  Cox,  &  M.  617. 


generally,  and  that  no  more  certainty  is 
necessary  in  this  case  than  would  be 
necessary  in  an  indictment  for  treason, 
the  introduction,  of  the  words  "  amongst 
other  things,*'  cannot  be  relied  upon  as 
making  the  count  bad.  But  in  any  case, 
I  should  think  the  introduction  of  the 
words  would  not  vitiate  the  count,  if 
sufficient  appeared  on  the  record  to  sup- 
port, prima  fade,  the  charge  contained  m 
the  count;  and  I  find  those  words 
"amongst  other  things/'  or  words  of 
similar  import,  adopted  in  setting  out 
matter  in  cases  where  the  matter  pro- 
fessed to  be  set  out,  must  be  stated  exactly 
and  precisely.  In  libel  cases — for  in- 
stance, Pa«n6«  oase,(a)  HoU*Bcsae,{b)  both 
for  seditious  libels ;  also  Williams's  case, 
for  publishing  a  blasphemous  libel,  yiz., 
Paine's  "  Age  of  Beason,"(o)  and  in  the 
seyeral  other  cases  to  which  my  brother 
Perrin  has  referrc^d,  and  which  I  think  it 
unnecessary  again  to  mention. 

Then,  as  to  the  objection  on  account  of 
the  omissions  of  a  proper  colloquium,  and 
of  averments  and  innuendoes.  I  admit  all 
these  are  necessary  where  the  sense  of  the 
matter  is  doubtful ;  but,  in  my  opinion,  in 
this  case  the  sense  and  meaning  of  the 
matter  introduced  into  this  indictment 
may  be  fairly  enough  collected  from  the 
passages  themselves,  without  the  aid  of 
colloquium,  averment,  or  innuendo,  be- 
yond what  have  been  introduced  into  the 
indictment.  With  regard  to  the  omission 
of  the  words  •*  of  and  concerning,"  I 
would  refer  to  the  decision  of  the  Lord 
Ghie^  Justice  in  Ma^im  y.  Be^.(d) 

With  respect  to  the  objection,  that 
seyeral  of  the  articles  relied  on  in  the 
indictment,  being  part  of  the  published 
matter  charged  and  assigned  as  overt 
acts,  are  inconsistent  with  the  time  at 
which  the  alleged  felony  has  been  laid, 
my  opinion  is,  that  there  is  an  incon- 
sistency in  that  respect,  in  certain  of  the 
counts  in  the  indictment.  But  in  each 
count  there  is  one  overt  act  well  laid; 
and  with  regard  to  the  publication  so  well 
and  sufficiently  laid,  this  objection  does 
not  hold;  and  that  being  the  case,  my 
opinion  farther  is,  that  the  other  subse- 
quent assignment  of  inconsistent  or  re- 
pugnant matter  laid  in  the  indictment 
may  be  rejected,  and  ought  to  be  rejected. 
I  do  not  think  such  repugnant  matter 
can  vitiate  the  whole  count,  the  statement 
of  the  offence  being  well  laid,  and  there 
being  one  overt  act  or  expression  of  guilfy 
intention  well  and  sufficiently  laid  in  each 
count.     Some  of  the  oases  to  which  I  haye 


(a)  22  St.  Tr.  360. 
(6)   lb.  1200. 
(c)  26  St.  Tr.  656. 
{d)  6  St.  Tr.  N.S.  1093. 
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already  referred,  and  especially  the  charge 
of  Mr.  Jasttce  Bayley  and  of  Chief  Justice 
Abbott,  support  this  view  of  the  case. 
And,  in  addition,  I  wonid  refer  to  2  HatoJc. 
P.  0.,  c.  26,  s.  «2,  and  to  O'Conndl  v. 
Beg,, {a)  where  Lord  Dtmman'a  interpreta- 
tion and  reading  of  Lord  Holfs  jadgment 
in  the  case  of  Reg.  v.  Rhodes  will  be 
found.  It  is,  however,  another  question, 
whether  we  should  not  Ruard  the  prisoner 
against  beine  prejudiced  by  pleading  over 
(in  case  he  shall  now  be  allowed  to  plead, 
upon  which  question  something  still  re- 
mains to  be  considered),  by  reason  of 
those  ill-assigned  overt  acts.  Mr.  Justice 
Bayley'8  charge  to  the  grand  jury  in 
Watson's  case,  shows  very  clearly  that  the 
overt  acts  which  are  not  supported  in  an 
indictment  for  treason,  may  be  rejected 
by  the  grand  jury  in  finding  their  bill, 
and  that  they  ought  to  do  so,  and  find 
their  bill  on  the  overt  acts  that  have  been 
SQstained  before  them  in  proof.  Now,  I 
should  say  that  when  the  Court  finds 
some  of  the  overt  acts  insufficiently  laid 
in  the  indictment,  such  ill-laid  overt  acts 
ought  to  be  expunged  from  the  indict- 
ment, or,  in  technical  language,  quashed; 
and  the  indictment  treated  and  con- 
sidered, in  all  respects,  as  if  no  such 
ill-laid  overt  acts  had  been  introduced 
into  it. 

January  14th. 
Motion  roa  Final  Jupouent. 

SoUeitor-Oeneral  for  the  Crown:  The 
decision  upon  the  general  demurrer 
being  against  the  {)ri8oner,  the  Crown 
is  entitled  to  final  judgment  and  sen- 
tence. Taking  a  general  demurrer  to 
the  indictment,  the  prisoner  admits  the 
charges  it  contains,  ae,  according  to  all 
the  rules  of  civil  and  criminal  pleading, 
the  facts  must  be  admitted  in  order  to 
raise  the  qaestion  on  which  the  prisoner 
seeks  to  obtain  the  judgment  of  the 
Court,  2  Hale,  P.C,  c.  33,  267.  Even  in 
capital  cases,  the  prisoner,  after  a  de- 
murrer to  the  indictment  has  been  ruled 
against  him,  is  not  entitled  to  plead  oyer ; 
and  even  if  in  favorem  vitas  he  is  entitled 
to  plead  over,  this  is  not  that  case, — 

"  The  true  difiFerence,*'  says  Hale,  "seems  to  be 
this  :  If  a  person  be  indicted  or  appealed  of 
felony,  and  he  will  demur  to  the  appeal  or  in- 
dictment, and  it  be  judged  against  him,  he  shall 
have  judgment  to  be  handed,  for  it  is  a  confes- 
sion of  the  indictment,  and  a  wilful  confession." 

Also,   where  a  party  is   permitted  to 

Slead  over,  it  is  in  case  of  a  plea,  not  of  a 
emnrrer.    Y.  B.  14  Edw,  4.  fo.  7,  p.  10 ; 
2  Inst.  178— 
**  If  a  party  demur  in  law,  and  that  be  ad- 

(d)  5  St.  Tr.  N.S.  1;  11  CI.  &  F.  879; 
1  Cox  C.  C.  580. 


judged  against  him,  he  shall  have  judgment  to 
be  hanged." 
There  is  also  another  passage  in  Hale(a) — 
"  If  a  prisoner  pleads  in  bar,  where  he  con- 
cludes not  to  the  felony,  and  the  Attorney- 
General  demur  and  have  judgment  for  the 
Crown,  the  prisoner  may  then  be  put  on  trial, 
because  the  Attomey-Generars  demurrer  is  no 
confession  of  the  offence." 

Hawkins^  2  P.C.  c.  31,  s.  7,  says, — 

*'That  in  criminal  cases,  not  capital,  if  the 
defendant  demur  to  an  indictment,  &c.,  whether 
in  abatement  or  otherwise,  the  Court  will  not 
give  judgment  against  him  to  answer  over,  but 
final  judgment." 

The  object  of  the  law  clearly  is,  that 
the  life  of  a  party  shall  not  be  endangered 
by  mispleading,  but  when  the  reason 
ceases,  of  course  there  is  no  ground  for 
the  law ;  and  when  it  was  sought,  in  Reg.  v. 
Taylor  (6),  to  extend  this  principle  to  cases 
of  misdemeanor,  the  Court,  entertaining 
some  doubt  whether  they  ought  to  pro- 
nounce final  judgment  for  the  Crown  or 
judgment  of  respondeat  ouster,  directed 
the  point  to  be  argued,  and  Lord  Tenterden 
held  that  the  judgment  against  the  pri- 
soner ought  to  be  final.  It  is  clear  that 
Lord  Tenterden  was  speaking  of  felonies 
at  common  law  on  conviction  for  which 
death  would  follow.  There  have  been 
two  or  three  cases,  in  1841  and  1842,  con- 
taining dicta  of  three  different  judges 
on  circuit.  In  Reg.  v.  Fhelps,{c\  an  in- 
;  dictment  for  murder,  Coltman,  J.,  said 
I  that  in  his  opinion  the  prisoner  might 
I  demur  and  plead  over  to  the  felony  at 
I  the  same  time ;  at  all  events  he  might 
demur,  and  if  the  demurrer  were  ruled 
against  him,  then  plead  over  to  the  felony. 
In  Reg.  v.  Adams{d)  an  indictment  for  riot- 
ouply  assembling  and  demolishing  a  house, 
which  was  previously  a  capital  felony, 
Coltman,  J.«  intimated  his  opinion  that  the 
prisoner  might  demur  to  the  indictment 
and  afterwards  plead  over  to  the  felony. 
In  Reg.  v.  P«rcAa»e,(e)  where  the  prisoner 
was  indicted  for  transportable  felony, 
PaUeson,  J.,  replied — 

**  I  think  that  there  is  no  doubt  that  the 
prisoner  may  plead  over." 

Subsequent  cases,  however,  have  over- 
ruled these  dneta  in  Carrington  and  Marsh- 
wa»'»  reports,  which  were  improvident 
and  ought  not  to  be  acted  upon.  In  Reg. 
V.  Odgen  (/)  in  1843,  an  indictment  for 
cuttingand  wounding,  the  prisoner  pleaded 
not  guiltv,  and  afterwards  his  counsel 
proceeded    to    take    an  objection   which 

(a^  2  Hale,  P.C.  267. 

(b)  8  B.  &  C.  509. 

(c^  Car.  &M.  180. 

(</)   r6.  299. 

(e)  lb.  617. 

(/^  2  Moo.  &  B.  479. 
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oould  only  be  tftkeu  by  demurrer.     CresS" 
well,  J.,  said, — 

*<It  is  admitted  that  the  only  mode  of  the 
prisoner  taking  advantage  of  the  objection 
would  he  by  demurrer  ;  and  it  is  said  that  in 
felonies  he  might  demur  and  plead  over  at  the 
Rame  time.  I  am  decidedly  of  opinion  that  the 
prisoner  has  no  such  right,  and  Mr.  Justice  Patte- 
son  and  myself,  after  consultation,  on  the  Oxford 
circuit,  agreed  that  it  ought  not  to  be  allowed. 
If  a  prisoner  demurs,  he  must  abide  the  con- 
sequences." 

In  Beg.  t.  Bowen,{a)  decided  in  1844, 
the  prisoner's  coansel  having  proposed  to 
demur  to  the  indictment,  which  was  for 
the  destruction  of  a  registry  of  baptism, 
Tindal,  C.  J.,  said.— 

"  This  is  not  a  capital  case ;  you  may  there- 
fore be  bound  by  your  demurrer,  and  may  not 
be  allowed  to  plead  over.  It  is  a  very  doubtful 
point~I  give  no  judgment — I  only  forewarn  the 
counsel  &at  they  may  be  concluded  by  the 
demurrer." 

In  consequence  of  this  opinion  by  the 
Chief  Justice,  who  was  remarkable  for  bis 
caution  in  not  suggesting  any  opinion  in 
which  the  law  did  not  warrant  him,  the 
prisoner  s  counsel  did  not  persevere  in  put- 
ting in  the  demurrer.  If  we  go  bacK  to 
the  fountain  head,  where  the  subject  is  to 
be  found  in  its  primitive  purity,  it  will 
be  seen  that  the  proposition  contended 
for  on  behalf  of  the  Crown  is  well  founded, 
namely,  that  even  in  a  capital  case  a 
prisoner  is  bound  by  a  demurrer. 

Napier,  Q.C.,  and  BuU,  Q.O.,  for  the 
prisoner :  If  a  prisoner's  counsel  considers 
the  frame  of  the  indictment  likely  to 
embarrass  the  prisoner,  he  is  warranted  in 
submitting  the  question  to  the  considera- 
tion of  the  Court;  but  can  it  be  con- 
tended that  the  prisoner  is  to  be  liable 
to  transportation  for  an  error  of  his 
counsel  ?  The  difficulty  cannot  be  got 
rid  of  by  endeavouring  to  establish  a  dis- 
tinction between  capital  and  other  cases. 
In  2  Hcde  P.  C.  225,  it  is  laid  down  that, 
if  it  be  but  an  extra-judicial  confession, 
though  it  be  in  Court,  as  where  the  pri- 
soner freely  tells  the  fact  and  demands 
the  opinion  of  the  Court  whether  it  be 
felony,  though  upon  the  fact  thus  shown  it 
appear  to  be  felony,  the  Court  will  not 
record  his  confession,  but  will  admit  him 
to  plead  to  the  felony  *'  not  guilty."  The 
confession  of  the  fact  is  not  as  an  admission 
of  guilt,  but  for  a  judicial  purpose,  to  try 
whether  the  indictment  charges  the  felony 
well  or  not.  In  4  Bku  Com.  334,  it  is 
said. — 

'*  some  have  held  that  if,  on  demurrer,  the 
point  of  law  be  adjudged  against  the  prisoner, 
he  shall  have  judgment  and  execution,  &c.  Bat 
this  is  denied  by  others  who  hold  that  in  such 

(a)  1  C.  &  K.  501. 
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case  he  shill  be  directed  and  received  to  plead 
the  general  issue  not  guilty  after  a  demurrer 
determined  agaiiffit  him.^' 

The  authorities  upon  this  question  are  to 
be  found  in  2  Gahb.  Or.  L.  325-6.  Aa 
to  rules  which  have  been  made  in  favorem 
vitcB,  Oranf*8  case(a)  estabUshes  the  pro- 
position that,  where  there  is  a  privilege  in 
/(ivorem  vitce  given  to  felony,  it  is  not 
taken  away  by  the  punishment  being  re- 
duced from  capital  punishment  to  trans- 
portation :  since  that  case  the  distinction 
between  capital  and  other  felonies,  as 
regards  the  privileges  of  the  accused,  is 
abolished.  There  is  certainly  some  ob- 
scurity concerning  the  ancient  doctrine 
as  laid  down  in  the  old  books — 
"If  a  man  indicted  of  felony  demur  to  the 
indictment,  and  will  not  otherwise  answer,  this 
is  no  standing  mute,  but  if  the  demurrer  be 
ruled  against  him,  he  shall  have  judgment  of 
death^raHaleP.  C.  315); 

but  that  is  only  because  he  refuses  to 
answer,  and  will  not  put  himself  on  the 
country.  The  obscurity  may  be  cleared 
up  by  considering  that  after  a  party  de- 
murred he  could  not  be  considered  as 
mute,  and  the  punishment  of  peine  forte  et 
dure  could  not  be  applied;  if,  then,  the 
party  would  not  put  himaelf  on  the  conn- 
try,  the  judgment  was  final,  not  because 
he  demurred,  but  because  he  rested  on  his 
demurrer,  and  would  not  go  to  trial  at  all. 
In  Y.  B.  14  Edw.  4.,  p.  7,  plac,  10,  the  words 
are  8*U  demur  eur  un  plea,  that  is,  if  he 
rest  on  the  plea,  and  does  not  put  himself 
on  the  country.  In  Oawen  v.  Hueeee, 
1  Byer,  39,  b.  plac.  65,  it  is  said — 
"  As  for  saying  the  felony  is  confessed.  It  is  not 
so  ;  and  he  shall  be  received,  after  the  demur- 
rer adjudged,  to  plead  not  guilty  because  he  de- 
murs for  the  insufficiency  of  the  declaration.'* 

Hwne  V.  Ogle{h)i  WUeon  v.  Law{e),  As 
to  the  cases  cited  f^om  Carrington  and 
Marshman,  the  dictum  of  PaUeson,  J.  is 
clearly  in  favour  of  the  right;  and  Beg. 
V.  Bowen  was  tried  before  the  decision  of 
the  House  of  Lords  in  Oray'e  case  had 
been  pronounced.  In  Beg.  v.  Hou8ton,{di 
BurUm,  J.  said — 

'*  this  heing  an  indictment  for  misdemeanor, 
and  not  for  felony,  the  prisoner  is  not,  upon  the 
demurrer  taken  by  him  being  overruled,  en- 
titled to  plead  over  " ; 

and  even  in  misdemeanor  there  was  re* 
cenbly  a  case  in  which  the  party  demurred 
with  liberty  to  plead  over:  Beg.  v.  The 
BirtMngham  and  Olouceeter  Bailway  Cam- 
pany.(e) 

(a)  11  CI.  &F.427. 

(6)  Crc.  Eliz.  196. 

(c)  1  Ld.  Baym.  20. 

(<0  Jebb  &  R  108. 

(e)  8  Q.  B.  284  ;  1  G.  &  Dav.  459. 
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In  BastdlVB  Entries,  584,  after  a 
plea  of  sanctaary,  the  prisoner  was  told 
that  if  he  wished  he  might  plead  over : 
he  did  so,  and  was  acquitted.  Bacon 
states  (Abr.  tit.  "Demurrer**)  that  the 
judgment  in  demurrer  is  respondeat  ouster. 
A  demurrer  to  an  indictment  is  the  same 
as  a  plea  in  abatement,  2  Hale  P.  G.  236. 
There  was  no  distinction  in  cases  of  appeal, 
Com.  Dig.  tit.  "Appeal."  A  demurrer 
can  only  be  said  to  confess  the  facts  be- 
cause it  does  not  deny  them,  for  it  does 
not  in  express  terms  admit  them.  It  is 
only  an  implied  admission  of  what  is  well 
pleaded,  but  here  the  prisoner  says  no- 
thing is  well  pleaded  (2  Haie  P.  G.  c.  29, 
p.  225).  It  is  plain  from  Hale  that  there 
was  a  form  whereby  the  prisoner  could, 
before  pleading,  ask  for  the  judgment  of 
the  Coart,  whether  the  indictment  was 
sufficient ;  where  a  man  rested  his  case 
entirely  on  the  question  raised  as  to  the 
indictment,  and  refused  to  plead,  then 
final  judgment  should  be  given  against 
him;  and  in  mentioning  the  opinion  of 
Choke»  J.,  Hawkins  merely  referred  to  it  as 
an  authority  to  that  effect.  GressweU,  J., 
in  Reg.  y.  Odgers,(a)  abided  by  the  opinion 
he  had  expressed  in  the  former  case.  The 
paint  raised  in  Bea.  y.  Odgers  was,  whether 
a  man  could  plead  and  demur  together,  but 
there  is  no  doubt  that  he  might  demur  in 
the  first  instance,  and  afterwards  plead 
"  not  guilty." 

Attwney '  General  (Monahaai) :  As  a  mat- 
ter of  law,  judgment  on  demurrer  to  an  in- 
dictment is  final,  but  it  is  in  the  discre- 
tion of  the  Court  to  allow  a  demurrer  to 
be  withdrawn.  In  misdemeanor  it  cannot 
be  doubted  that  the  proper  judgment 
w(mld  be  final  judgment,  and  not  respon- 
deat ouster:  Beg.  y.  Gibson (b);  Beg.  y. 
Taylor.{c)  In  Beg.  v.  Taylor,  on  an  in- 
spection of  the  plea  of  autrefois  acquit, 
it  appeared  that  the  offences  charged 
were  not  the  same.  The  Court  ordered 
final  judgment  to  be  entered.  It  is  a 
very  strong  case,  for  the  prayer  of  judg- 
ment was  that  the  defendant  might  be 
ordered  to  plead  over;  but  the  Court 
thouffht  that  it  was  their  duty,  notwith- 
standing the  prater,  to  giye  that  judg- 
ment which  was  ri^ht,  and  that  the  man 
should  have  final  judgment.  The  mean- 
ing of  a  demurrer  is  that  a  party  puts 
himself  on  trial  by  the  Court.  Gawen  v. 
Hussee  does  not  apply,  for  the  demurrer 
was  allowed,  and  the  cjuestion  did  not 
arise.  Wilson  r.  Law  {d)  is  not  a  demurrer 
to  the  insufficiency  of  the  declaration,  but 
tD  the  sufficiency  of  the  process.    Hume 

(a)  2  Moo.  &  K.  479. 
(5)  8  East,  110. 

(c)  8  B  ft  C.  509. 

(d)  1  Ld.  Baym.  90,  196 


y.  Ogle  (a)  does  not  bear  out  the  argument 
of  tne  prisoner's  counsel.  Gray  y.  Beg. 
only  decided  that  in  felonies,  the  punish- 
ment of  which  had  been  capital,  the 
prisoner  retains  his  right  of  peremptory 
challenge  though  the  punishment  be  no 
longer  capital ;  but  it  does  not  decide,  as 
has  been  contended,  that  priyileges  which 
have  been  granted  in  favorem  vitce  are  to 
be  extended  to  all  felonies.  Great  mis- 
chief will  result  if  the  law  turn  out  to  be 
this,  that  a  party  may  demur  and  then 
take  his  chance  of  a  trial.  The  case  refer- 
red to  by  Hale,  in  2  P.  G.  316,  reported  in 
the  Year  Book,  14  Edw,  4.,  was  a  case  where 
a  party  put  in  an  imperfect  plea.  If  an 
indictment  is  insufficient,  the  prisoner 
can  moye  to  quash  it,  but  that  is  aififerent 
from  the  course  taken  here.  2  Hawk.  P.  C. 
c.  23.  s.  137  has  been  relied  on,  but  there 
is  a  distinction  between  appeals  and  in- 
dictment. An  appeal  was  not  at  the  suit 
of  the  Grown,  and  was  allowed  to  be  heard 
after  an  indictment,  Ashford  y.  Thorn' 
ton,Q))  2  Hawk.  P.  C.  c.  31.  s.  5 ;  Stanford, 
P.  C.  lib.  3.  p.  150;  3  Ld.  Baym.  70; 
where  the  pleadings  in  WUson  y.  Law 
are  set  out.  It  is  not  denied  that,  if 
a  proper  case  is  made  for  it,  the  Court  has 
the  discretion  to  expunge  a  demurrer  from 
the  record  altogether,  and,  giving  no  judg- 
ment upon  it,  permit  the  party  to  plead 
upon  his  ori^al  arraignment.  But  the 
present  case  is  not  a  discretionary  one  at 
all :  the  prisoner  has  chosen  to  take  the 
opinion  of  the  Court  I  therefore  respect- 
fully call  for  the  judgment  of  the  Court, 
the  only  judgment  that  can  properly  be 
made  the  subject-matter  of  further  con- 
sideration, or  be  receiyed  by  a  Court  of 
Appeal.     Cur.  adv.  wit. 


January  18th. 
Judgment  of  Bebpondeat  Oustee. 

Persin,  J. :  The  Court  has  already  pro- 
nounced judgment  upon  the  demurrer  in 
this  case,  oyerruling  the  demurrer  to  the 
first  and  third  counts,  and  allowing  the 
demurrer  to  all  the  oyert  acts  in  the  other 
counts  except  the  first,  of  course  specify- 
ing those  acts.  Upon  this  the  Crown 
prated  final  judgment,  and  the  prisoner 
insisted  that  he  was  entitled  to  plead  oyer 
to  the  indictment.  Seyeral  cases  haye 
been  cited  upon  both  sides:  we  haye 
looked  into  M  of  them,  and  my  brother 
Bichards  has  mentioned  a  case  which  was 
not  mentioned  in  argument,  the  latest 
case  on  the  subject,  which  occurred  in 
1845 — and  since  the  Question  was  under 
the  consideration  of  tne  English  judges 


(a)  Crow  Elis.  196. 
(6)  1  B.  ft  Aid.  405. 
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ooncemiiig  felonies  as  in  Oray*8  cnse — 
namely ,  the  case  ofEeg.  v.  8erva.(a)  In  thab 
case  a  demurrer  was  pnt  in  and  overraled, 
after  which  the  prisoners  were  permitted 
to  plead  over  to  the  felony,  and  thej 
pleaded  "not  gnilty."  We  consider  it 
right  to  follow  that  case,  and  pursuing 
the  precedent  to  which  we  have  been  re- 
ferred by  Mr.  BtUt  in  BoBtall,  after  pro- 
nonncing  onr  iudgment  upon  the  de- 
murrer, at  the  desire  of  the  prisoner,  we 
shall  allow  him  to  plead  over  to  the  felony; 
and  now,  Ohrk  of  the  Oroum^  ask  him 
whether  he  is  guilty  or  not  guilty  P 

The  prisoner  having  been  called  on  to 
plead,  pleaded  "nor  guilty,"  and  the 
Court  was  adjourned  to  the  6th  February. 


February  Sessions. 

Before  Ball,  J.,  and  LRfROT,  B. 

Wednesday,  February  7th. 

The  grand  jury  of  the  county  of  the 
city  of  Dublin  having  found  a  fourth  indict- 
ment against  the  prisoner  at  this  com- 
mission, Butt  moved  that  "  no  proceed- 
ing be  taken  on  this  indictment  until 
either  a  trial  be  had  on  the  indictment 
preferred  and  found  at  the  preceding  com- 
mission, or  that  it  be  otherwise  disposed  of. 
He  complained  that  the  Attomey-Oeneral 
should  be  allowed  to  experimentalize  on 
Mr.  Duffy  by  sending  up  four  successive 
bills  against  him,  and  in  each  case  mend- 
ing his  hand  by  drawing  up  his  indictment 
in  a  different  form,  in  accordance  with  the 
hints  he  had  derived  from  the  prisoner's 
counsel,  by  whom  he  was  taught  how  to 
amend  his  eiTors.  All  the  overt  acts 
which  were  quashed  by  the  judgment  on 
demurrer  had  been  restored  to  the  fourth 
indictment  with  the  necessary  correc- 
tions. The  effect  of  allowing  the  Attorney- 
General  to  **try  his  prentice  hand"  on 
indictment  after  indictment,  had  been  to 
deprive  the  prisoner  of  the  right  to  speedy 
trial  given  by  the  Habeas  Corpus  Act,  and 
to  involve  his  affairs  in  ruin.  In  spite  of 
all  this  assistance  the  present  indictment, 
like  its  predecessors,  admitted  of  amend- 
ment in  many  important  particulars. 

The  Attomey-Omieral  contended  that  the 
delay  was  owing  to  the  course  which  the 
prisoner  had  been  advised  to  take.     The 

Prisoner  would  be  in  no  way  prejudiced 
y  the  new  indictment.  The  first  count 
in  the  third  indictment  had  been  upheld 
on  the  demurrer,  and  contained  all  the 


(a)  S  C.  &  K.  58.  The  point  vas  not  nr^ed 
in  Benra's  case.  The  decision  was  ovemiled 
in  Bex  v.  Faderwum,  I  Den.  C.  C.  .569  and 
8  C.  &  K.  353 ;  see  per  Willes,  J.,  in  Mulcahy 
V.  Reg.,  L.  R.  8  H.  L.  328. 


publications  charged  against  him.  Pro- 
ceeding  by  a  new  indictment  would  avoid 
a  writ  of  error  on  the  plea  in  abatement 
to  the  third  indictment.  The  Crown 
oflered  to  enter  a  noUe  prosequi  on  the 
third  indictment  as  soon  as  the  piisoner 
had  pleaded  to  the  fourth.  Counsel  for 
the  defendant  contended  that  the  neUe 
prosequi  should  be  entered,  if  at  all,  before 
the  prisoner  pleaded  to  the  new  indict- 
ment, BO  that  it  might  be  pleaded  in  bar 
of  the  new  indictment. 

Ball,  J. :  This  is  an  application  to  the 
discretion  of  the  Court.  The  Court  is 
called  upon  by  reason  of  the  many  delavs, 
as  well  as  other  causes,  to  say  that,  be- 
cause the  case  has  been  disposed  of  by  the 
grand  jury  on  four  occasions,  the  Crown 
is  not  to  proceed  to  a  trial  on  the  merits. 
There  is  no  statement  that  the  Attorney- 
General  has  done  anything  unjustifiable. 
That  hardships  will  sometimes  occur  to 
the  prisoner  is  incident  to  all  proseca- 
tions;  but,  unless  the  Attorney- General 
does  something  illegal,  unjust,  or  in  vio- 
lation of  his  duty,  the  Court  cannot  inter- 
fere. The  Attorney- Gmural  is  of  opinion 
that  it  is  not  safe  or  prudent  to  go  to  trial 
on  the  former  indictment,  and  is  the 
Court  to  say  that  he  shall  not  exercise  this 
discretion  P  I  have  come  to  the  conclusion 
that  the  Court  ought  not  to  acquiesce  in 
this  part  of  the  application.  Wi^  respect 
to  the  other,  that  the  Court  should  not 
deprive  the  prisoner  of  an  objection  de- 
pending on  the  contingency  of  a  nolle 
prosequi  being  entered  by  the  Attorney- 
General,  which,  it  is  said,  may  aflbrd  him 
the  opportunity  of  setting  aside  the  whole 
proceeding — was  any  Court  ever  seriously 
called  upon  to  stop  the  Crown  in  an  un- 
doubtedly legal  cause  on  the  ground  of  a 
possibility  P  What  is  the  right  claimed  P 
To  raise  a  technical  objection  to  defeat  a 
trial.  There  is  nothing  to  warrant  such 
an  application. 

Lefroy,  B.,  referred  to  Swan  and 
Jefferey's  case,  (a)  and  said :  I  have  no 
doubt  that  the  prisoner  is  bound  to  plead 
to  this  indictment,  and  that  we  have  in 
this  case  no  discretion. 


Thursday,  February  8th. 

Demurrer  to  Fourth  Indictment. 

The  prisoner  was  called  on  to  plead  to 
the  fourth  indictment,  when  his  counsel 
tendered  a  plea  of  abatement,  alleging 
that  one  of  the  grand  jurors  was  not  a 
resident  of  the  county  of  the  city  of 
Dublin,  further  or  otherwise  than  herein- 
after mentioned,  and  that  he  was  seised 
and  possessed  of  no  property  further  or 


(a)  Fost.  Or.  L.  106. 


Digitized  by 


Google 


853] 


The  Queen  cufainst  Charles  Oavan  Duffy,  1848-9. 


[864 


otborwise  than  hereinafter  mentioned,  that  I 
is  to  say,  that  he  poasessed  certain  premises 
outside  of  what  was  the  boundary  of  the  ' 
city  prior  to  the  passing  of  the  Municipal  ' 
Acts,  3  &  4  VicL  cc.  108..  109. ;  and  that  he  ] 
was  not  a  burgess  or  freeman  of  the  city,    i 

This  plea  having  been  oyerruled  after 
argument  on  demarrer  to  the  Attorney'  \ 
QeneraVs  replication. 

Sir  G.  O^Logklen  applied  that  the  pri-  , 
soner  might    be    allowed    to    plead  not  | 
gailty  to  the  first  overt  act  in  each  count,  '> 
and  as  to  the  letter  to  8mUh  0*Brien,  and 
to  demur  to  the  remainder,  concluding 
that  it  might  be  quashed ;  he  referred  to 
a    dictum  of    Tindal,  O.J.,    in   Reg.    v. 
Parker  ;(a)  Hinde  v.   Qray  ;(b)   Briscoe  v. 
HiU,(e)  2  Wms.  Saund.  285 ;  the  judgment 
of  Perrint  J.,  and  Bichards,  B. ,  above,  p.  827. 

The  Court  ruled  that  he  must  either 
plead  or  demur,  but  could  not  do  both. 

Sir  (7.  0*Loghlen  stated  that  they  would 
demur  to  the  whole  indictment,  which  was 
as  follows : —  I 

Irdiotmbnt.  I 

County  of  the  city  of   \      Fiwt    count.— That  I 

Dublin,  to  wit.  j  Charles  Gavan  Duffy, 
after  the  pasaiiig  of  an  Act,  &c.,  did  on  the  third  { 
day  of  June,  in  the  eleventh  year,  &c.,  feloniously 
compass,  inuigine,  invent,  devise,  and  intend  to 
deprive  and  depose  our  said  Lady  the  Queen 
from  the  style,  honour,  and  Royal  name  of  the 
Imperial  Crown  of  the  United  Kinprdom,  and 
the  said  felonious  compassing,  imagination,  in- 
vention, device,  and  intention,  he,  the  said 
Charles  Gavan  Duffy,  then  and  there  feloniously 
did  express,  utter,  and  declare,  by  then  and 
there  feloniously  publishing  a  certain  printing 
in  a  certain  number  of  a  certain  public  news- 
paper called  The  Nation,  which  said  printing  is 
entitled  "  The  Business  of  To-day,"  in  a  certain 
part  of  which  said  printing  there  were  and  are 
contained  certain  felonious  matters,  expressing, 
uttering,  and  declaring  his,  the  said  Charles 
Gavan  Duffy's,  felonious  compassing,  imagina- 
tion, invention,  device,  and  intention  aforesaid 
according  to  the  tenor  and  effect  following, 
that  is  to  say  .  .  .  And  in  a  certain  other 
part  of  which  said  printing,  there  were  and  are 
contained  certain  other  felonious  matters,  ex- 
pressing, &c.  And  the  said  felonious  com- 
passing, &c.,  he  the  said  Charles  Gavan  Duffy 
afterwards,  and  after  the  passing  of  the  said 
Act,  &c.,  did  on  the  seventeenth  day  of  June, 
&c.,  further  feloniously  express,  utter,  and 
declare,  by  then  and  there  feloniously  publish- 
ing a  certain  other  printing  in  one  other  number 
of  the  said  public  newspaper  called  The  Nation , 
which  said  Ust-mentiou^  printing  is  entitled 
"The  Uses  of  Union,"  in  a  certain  part  of 
which,  &c.,  that  is  to  say  .  .  .  And  the 
said  felonious  compassing,  imagination,  inven- 
tion, device,  and  intention,  he  tne  said  Charles 


(a)  Car.  &  M.  639. 
(6)  1  Man.  ft  O.  SOI. 
CO  10  M.  &  W.  785. 


Gavan  Duffy  afterwnrds,  and  after  the  passing, 
&c.,  did  on  the  seventeenth  day  of  June,  &c., 
further  feloniously  express,  utter,  and  declare, 
by  then  and  there  feloniously  publishing  a 
certain  writing  of  him  the  said  Charles  Gavan 
Duify,  by  him  then  and  there  written  to  one 
William  Smith  O'Brien,  which  said  last-men- 
tioned writing  is  as  follows,  that  is  to  say  .     .     . 

The  count  proceeded  to  charge  the 
other  publications  in  the  same  way. 

The  second  coant  charged  a  compassing 
to  levy  war,  &c.,  but  was  otherwise  the 
same  as  the  first. 

Third  count.~That  the  said  Charles  Gavan 
Duffy,  after  the  passing,  &c.,  did  on  the  third 
day  of  June,  &c.,  feloniously  further  compass, 
imagine,  invent,  devise,  and  intend  to  deprive 
and  depose  our  said  Lady  the  Queen  from  the 
style,  honour,  and  Royal  name  of  the  Imperial 
Crown  of  the  United  Kingdom,  and  the  said 
last-mentioned  felonious  compassing,  imagina- 
tion, invention,  device,  and  intention,  he,  the 
said  Charles  Gavan  Duffy,  did  on  the  said  third 
day  of  June  in  the  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  of  the  city  of  Duhlin 
aforesaid,  feloniously  express,  utter,  and  de- 
clare, by  the  divers  overt  acts  and  deeds  herein* 
after  next  mentioned,  that  is  to  say  (U<  overt 
act),  in  order  to  fulfil,  perfect,  and  bring  to 
effect  his  said  last-mentioned  most  evil  and 
wicked  felony  and  felonious  compassing,  &c. 
aforesaid,  he  the  said  Charles  Gavan  Duffy 
afterwards,  to  wit  on  the  said  third  day  of 
June,  &c.,  feloniously  did  publish  divers  other 
printings  in  divers  numbers  of  a  certain  puhlic 
newspaper  called  The  Nation,  the  said  last- 
mentioned  printings  containing  therein  incite- 
ments, encouragements,  advices,  and  exhorta- 
tions to  the  liege  subjects  of  our  said  Lady  the 
Queen  in  .  .  .  Ireland,  against  our  said 
sovereign  Lady  the  Queen,  to  rise  and  rebel,, 
and  our  said  Lady  the  Queen  to  deprive  and 
depose  from  the  style,  honour,  and  Uoyal  name 
of  the  Imperial  Crown  of  the  United  Kingdom. 
And  the  said  last-mentioned  felonious  compass- 
ing, &c.,  the  said  Charles  Gavan  Duffy  after- 
wards, and  after  the  passing,  &c.,  did  on  the 
seventeenth  day  of  June,  &c.,  further  feloni- 
ously express,  utter,  and  declare,  by  the  overt 
acts  and  deeds  hereinafter  next  mentioned,  that 
is  to  say,  in  order  further  to  fulfil,  &c.,  his  said 
last-mentioned  most  evil  and  wicked  felony  and 
felonious  compassing,  &c.  aforesaid,  he  the  said, 
&c.,  afterwards,  &c ,  did  on  the  said  seventeenth 
day  of  June,  &c.  further  feloniously  compose 
and  write  and  publish  a  certain  other  writing  of 
him,  the  said  Charles  Gavan  Duffy,  by  him 
then  and  there  written  to  one  William  Smith 
O'Brien,  of  and  concerning  a  certain  treasonable 
movement  and  revolution  by  certain  evii-dis- 
ppsed  persons  to  the  jurors  aforesaid  unknown, 
then  and  there  feloniously  purposed  and  in- 
tended to  be  carried  into  effect  by  force  of  arms, 
and  by  levying  war  against  our  said  Lady  the 
Queen  within  the  United  Kingdom  in  Ireland, 
in  order  to  deprive  and  depose  our  said  Lady 
the  Queen  from  the  style,  honour,  and  Boyal 
name  of  the  Imperial  Crown  of  the  United 
Kingdom,  and  thereby  then  and  there  urging 
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and  inciting  the  said  William  Smith  O'Brien  to 
fulfil  and  further  and  bring  to  effect  the  ireason- 
able  movement  and  reyolution  last  aforesaid, 
and  the  said  last  mentioned  letter,  &c.,  did 
feloniously  send  and  cause  to  be  delivered  to 
the  said  William  Smith  O'Brien.  And  the  said 
last  mentioned  felonious  compassing,  &c.,  he, 
&c.,  afterwards,  &c.,  did  on  the  twenty-ninth 
day  of  July,  &c.,  further  feloniously  express, 
Qtter,  and  declare,  by  the  overt  acts  and  deeds 
hereinafter  mentioned,  that  is  to  say,  in  order 
further  to  fulfil,  &c.,  he,  &c.,  did  on  the  said 
twenty-ninth  day  of  July  feloniously  print  and 
cause  and  procure  to  be  printed,  with  intent  to 
publish  the  same,  certain  other  printings,  con- 
taining therein  solicitations  and  incitements  to 
the  liege  subjects  of  our  said  Lady  the  Queen 
in  Ireland,  against  our  said  Lady  the  Queen, 
to  rise  and  rebel,  and  to  deprive  and  depose  our 
said  Lady  the  Queen  from  the  style,  honour, 
and  Boyal  name  of  the  Imperial  Crown  of  the 
United  Kingdom  against.  Sec. 

The  fourth  connt  charged  a  compassing 
to  levy  war,  &o.,  but  was  otherwise  the 
same  as  the  third,  except  that  it  charged 
the  prisoner  with  publishing  articles  in- 
citing the  Queen's  subjects  to  aid  and 
BBsist  WilUam  Smith  O'Brien  in  a  war,  in 
which  he  and  others  were  actually  en- 


Ihe  objections  urged  in  support  of  the 
demurrer  sufficiencly  appear  from  the 
judgment. 

Wednesday,  February  14th. 

Ball,  J. :  The  objections  raised  to  the 
form  and  substance  of  this  indictment 
are  six:  the  first  for  uncertainty,  the 
second  for  duplicity,  the  third  for  repug- 
nancy— these  apply  to  portions  of  all  four 
counts.  The  other  objections  apply  only 
to  the  third  and  fourth  counts.  The  fourth 
objection  is  that  these  counts  are  bad  for 
want  of  a  statement  of  any  overt  act,  it 
being  contended  that  publications  are  not 
overt  acts  under  11  &  12  Vict ;  the  fifth 
in  that  the  third  overt  act  in  each  of 
these  counts  charges  a  printing  not  pub- 
lished ;  and  the  sixth  that  these  counts 
contain  no  averment  of  any  contemplated 
rebellion  or  treasonable  design. 

As  to  the  first  objection  for  uncertainty, 
which  applies  to  the  first  two  counts,  it  is 
said  that  there  is  no  sufficient  averment 
that  tiie  prisoner  expressed  the  compassing 
on  June  3rd  by  the  part  of  the  printing 
set  forth  in  the  indictment.  Ilie  fallacy 
consists  in  the  assumption  that  the  pri- 
soner is  averred  to  have  expressed  the 
compassing  by  the  entire  of  the  publica- 
tion, as  well  by  the  innocent  part  as  by 
that  charged  to  be  felonious.  I  take  it 
that  the  averment  means  that  the  prisoner 
expressed  the  compassing  by  the  part  set 
out,  and  is  sufficient. 


The  next  objection  for  uncertainty,which  I  (P)  38  Si 

applies  to  all  four  counts,  is  that  there  is  j  (c)  4  St. 


no  averment  that  the  compassing  on 
June  3rd  was  present  to  the  mind  of  the 
prisoner  at  the  time  when  it  is  charged  to 
nave  been  expressed  by  overt  acts  laid  on 
later  days.  I  am  of  opinion  that  this 
objection  is  not  well  founded.  As  I  un- 
derstand the  indictment  and  the  purview 
of  the  Act,  I  have  come  to  the  conclusion 
that  the  averments  import  that  the  com- 
passing of  the  3rd  of  J  nne  was  present  to 
the  mmd  of  the  prisoner  at  the  time  of 
the  subseqnent  overt  acts.  It  was  argued 
that,  by  the  strict  rules  of  criminal  plead- 
ing, there  should  be  a  distinct  averment 
preceding  each  overt  act,  that  the  pri- 
soner then  entertained  the  felonious  com- 
passing. If  this  were  so,  the  indictment 
would  be  clearly  open  to  the  objection  of 
:  duplicity. 

I      The  third  objection  for  uncertainty  is 
i  that  it  is  not   sufficiently  averred  that 
there  was  a  treasonable  design  on  foot  at 
the  time  the  several  overt  acts  were  com- 
mitted.   It  is  answered  by  the  Crown  that 
there  is  no  precedent  for  such  an  aver- 
I  ment,  and  that  the  existence  of  a  felonious 
I  desi^  sufficiently  appears.     But  there  is 
'  a  third  argument  which  disposes  of  this 
I  objection.    It  was  argued  for  the  prisoner, 
,  that,  to  constitute  a  printing  an  overt  act 
three  things  are  necessary,  that  it  should 
be  averred  to  have  been  published,  that  it 
should  relate  to  a  treasonable  design,  and 
that   it  should  be  a  treasonable  design 
either  then  existing  or  in  contemplation. 
In  support  of  this  argument  we  were  re- 
ferred  to  a  passage  in  Foster,  but  I  can 
find  no  authority  n)r  that  position.   There 
is  a  passage  in  Fo8ier(a)  to  the  effect  that, 
to  make  words  overt  acts  of  treason,  they 
must  have  reference  to  some  treasonable 
design,  but  it  is  nowhere  laid  down  that 
this  is  applicable  to  printinffs.    On  the 
contrary,  Foster  drew  a  marked  distinc- 
tion between  "  loose  words  "  and  print- 
ings or  writings,  the  latter  of  which  may 
clearlv  be  overt  acts  of  treason.    I  am, 
therefore,  of  opinion  there  is  no  necessity 
for  any  such  averment. 

The  last  objection  for  uncertainty 
applies  to  the  third  and  fourth  counts,  and 
is  that  the  charge  of  publishing  "  divers 
other  printings  in  divers  other  numbers 
of  a  certain  public  newspaper  **  is  bad  for 
not  marking  the  particular  publications  or 
papers  by  dates  or  otherwise.  It  appears 
to  me  that  the  precedeiits  in  ThisUewood^e 
case  (6)  and  Frost's  cme  (e)  being  all  one 
way,  and  there  being  no  authority  cited  to 
the  contrary,  we  are  bound  to  follow  them. 
It  is  said  that  the  prisoner  cannot  know 
against  what  he  is  to  defend  himself,  but 

(a)  Fo»t.  Cr.  L.  198,  800,  204. 
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he  may  apply  for  a  bill  of  parfcioularB.  It 
was  also  said  that,  shonla  he  have  ocoa- 
Bion  to  plead  a/ixbrefoia  acquit,  he  would  be 
unable  to  show  on  what  publications  he 
was  acquitted,  but  Bex  v.  Sheen  (a)  answers 
that  objection. 

The  next  objection  is  for  duplicity,  and 
is  substantially  the  converse  or  the  second 
branch  of  the  preceding  class.  It  is  that 
the  words  '*  did  further  express,  &c." 
make  each  act  a  distinct  felony.  To  sus- 
tain this  objection,  it  would  be  necessary 
to  forget  the  third  section  of  the  Act,  which 
makes  two  things  necessary,  the  compass- 
ing and  the  expression  of  it  by  some  oyert 
act ;  also  the  fifth  section;  which  allows  the 
Grown  to  give  several  overt  acts  in  evidence 
in  order  to  establish  the  compassing.  In 
my  opinion  there  is  but  one  felony,  though 
there  are  several  overt  acts.  The  aver- 
ment in  ^he  first  overt  act  might  of  itself 
constitute  a  complete  felony,  but  the 
Crown  having  thought  proper  to  give  a 
number  of  overt  acts  in  evidence,  the 
charge  of  felony  is  not  complete  until  all 
these  overt  acts  are  laid. 

The  objection  on  the  ground  jof  repug- 
nancy appears  to  have  been  given  up.  I 
can  understand  the  grounds  on  which 
it  was  upheld  at  the  last  com  mission,  (b)  for 
there  the  averment  was  that  on  the  3rd 
of  June  the  prisoner  compassed  to  levy 
war,  and  that  on  the  same  3rd  of  June  he 
expressed  that  compassing  by  a  publica- 
tion on  the  17th  of  June.  This  was  as  clear 
a  repugnancy  as  could  well  be  imagined ; 
but  there  is  no  such  repugnancy  in  the 
present  indictment. 

The  next  objection  is  solely  applicable 
to  the  third  and  fourth  coimts,  and,  if 
sustained,  would  blot  out  these  counts  ex- 
cept as  regards  the  letter  to  Smith  O'Brien, 
It  IS  that  there  is  no  averment  of  any  overt 
act,  publications  not  being  such  within 
the  statute.  It  occurred  to  me  that  it  by 
no  means  follows  that  the  same  act  may 
not  range  under  more  than  one  of  the 
three  ways  specified  in  11  &  12  Viot,  c.  12. 
s.  3,  of  expressing,  uttering,  and  declaring 
the  felonious  comimssing,  viz.: — (1)  By 
publishing  any  printing  or  writing;  (2)  by 
open  and  advised  speaking;  (3)  by  any 
overt  act  or  deed ;  and  that,  though  these 
printings  may  be  publications  under  (1), 
they  may  also  be  a  mode  of  expression 
under  (3).  There  is  a  strong  distinction 
between  mere  evidence  of  an  intention 
and  the  means  made  use  of  to  eifeotuate  it. 
Foster  says  (c)  that  an  overt  act  discovers 
a  man's  intention,  but  is  not  to  be  con- 
sidered merely  as  evidence  of  intention. 
It  is  also  evidence  of  the  means  made  use 


(a)  2  C.  &  P.  634. 
q6)  See  above,  p.  888. 
(c)  Fost.  Or.  L.  208. 


of  to  effectuate  the  purpose  of  the  heart. 
Printings  may  merely  express  the  com- 
passing,  under  the  first  head  of  11  &  12 
Vict  c.  12.  8.  3 ;  but,  if  they  are  of  such  a 
character  as  referred  to  by  Foster, (a)  a 
moans  taken  to  effectuate  the  comnassing, 
they  are  overt  acts  as  well  as  eviaence  of 
intention.  I  think  that  printings  may  be 
charged  under  the  first  head  as  evidence 
of  intention,  and  under  the  third  head  as 
acts  to  effectuate  the  intention. 

The  next  objection  was  to  the  overt  act 
which  states  a  printing  with  intent  to 
publish,  which  it  is  said  is  not  a  publica- 
tion. It  is  not  necessary  to  consider  that, 
as  it  is  here  laid  as  a  distinct  overt  act. 

The  last  objection  is  to  the  want  of  an 
averment  of  a  treasonable  or  rebellious 
design.  I  have  already  dealt  with  that 
objection,  which  it  seems  to  me  is  not 
sustainable  in  any  form 

Lev&oy,  B.,  merely  concurred. 

The  AttonMy-G^eneral  said  he  would  con- 
sent to  the  prisoner's  being  allowed  to 
plead. 

The  prisoner  pleaded,  "  Not  guilty." 

Sir  0.  0*Loghlen  applied  for  a  bill  of 
particulars,  which  was  promised. 

Sir  C  O'Loghlen  applied  that  the  panel 
should  be  called  over,  which  was  done,  and 
out  of  178  names  86  answered.  He  then  re- 
quested to  be  allowed  to  retire  for  half  an 
hour  to  examine  the  names,  and  on  his 
return  handed  in  a  challenge  to  the  array. 

Challenob  to  the  Abslaj, 

Sir  G.  O'Loghlen  handed  in  a  challenge 
to  the  array  on  four  grounds:  1.  Because 
the  number  of  Protestants  was  dispropor- 
tionate to  the  number  of  Catholics  on  the 
panel,  for  the  purpose  of  prejudicing  the 
prisoner;  2.  Because  persons  opposed  to  the 
prisoner  in  politics  were  placed  high  up  on 
the  panel,  for  the  purpose  of  prejudiciuff 
him ;  3.  Because  the  panel  was  arrayed 
according  to  classes,  n>r  the  purpose  of 
prejudicing  him;  and  4.  Because  the 
jurors  were  selected  from  the  special  jury 
panel  made  out  by  the  sheriff  from  the 
jurors'  book,  instead  of  from  the  common 
panel,  for  the  purpose  of  prejudicing  the 
prisoner. 

The  Attomey*Oeneral  stated  that  he 
would  join  issue  on  the  charge  that  the 
panel  was  arrajred  for  the  purpose  of  pre* 
judicing  the  prisoner. 

Messrs.  Andrew  Bogere  and  George 
White  having  been  sworn  as  triers. 

Butt,  Q.G.,  stated  that  he  did  not  throw 
a  particle  of  imputation  upon  the  high 
sheriff,  but  that,  if  in  arraying  the  panel 
he  had  permitted  anv  motive  to  influence 
his  mind  that  the  law  did  not  allow, 
the  panel  would  be  bad.    He  deplored  the 

(a)  Fost  Cr.  L.  202-204. 
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neoeesity  of  referring  to  reiiginns  differ- 
ences that  ought  not  to  be  known  in  snch 
a  place,  bat  the  responsibility  rested  with 
those  who  had  arrayed  the  panel.  The 
prisoner  was  a  Roman  Catholic,  and 
Dublin  was  to  a  yery  great  extent  a 
Roman  Catholic  city.  The  law  made  no 
distinction  as  to  the  persons  entitled  to  be 
on  the  jnrors*  book,  and,  if  the  sheriff 
allowed  himself  to  be  inflaenced  by  re- 
ligion or  politics  in  arraying  the  panel,  it 
was  not  well  arrayed. 

Ball,  J. :  I  nnaerstand  it  was  held  by 
Panne/o^Aer,  B.,  in  0*BoheTty*B  case,  (a) 
that  the  proportion  of  members  of  the  two 
religions  was  not  to  be  gone  into  ;  bnt  he 
wonld  not  say  that  the  cironmstance  of  a 
li^rge  proportion  of  one  religion  being  ex- 
clndea  might  not  be  eyidence  to  go  to  the 

Lefrot,  B.  :  The  question  of  proportion 
was  ruled  in  MitcheVi  case  (6)  to  be  out  of 
the  case,  because  the  law  bad  not  assigned 
any  particular  proportion,  and  accordingly, 
when  it  was  attempted  to  giye  eyidence  as 
to  the  religion  of  the  jurors,  it  was  not 
permitted. 

BfUt.  Q.C. :  In  MitcheVe  case  the  eyi- 
dence was  admitted  by  Moore,  J. 

Ball,  J. :  Ton  seek  to  establish  that 
two-thirds  of  the  persons  on  the  jurors* 
book  are  Catholics  and  one^  third  Protes- 
tants. If  that  be  so,  it  must  be  matter  of 
notoriety,  and  it  might  saye  time  if  the 
Crown  saw  no  objection  to  admit  the 
fact. 

AHomeU'OeneraJ' :  I  cannot  admit  any 
matter  that  is  totally  immaterial,  and 
about  which  1  haye  no  knowledge.  The 
proportion.  I  understand,  is  the  reyerse. 

Lefrot,  B.  :  I  cannot  sit  here  without 
expressing  my  distinct  opinion,  as  I  ex- 
pressed it  before,  that  the  (juestion  of  pro- 
portion cannot  be  gone  into.  When  I 
mled  so  before,  my  brother  Jfoore  did  not 
dissent  from  me  finally.  What  proportion 
do  you  say  the  law  requires  P 

JSuU:  None,  my  lord,  unless  it  is  the 
result  of  design.  My  case  is  that  the  pro- 
portion of  Roman  Catholics  in  this  panel  is 
so  miserably  small,  so  utterly  dispropor- 
tioned  to  the  place  they  ought  to  hold, 
that,  upon  that  disproportion  alone,  I 
would  call  upon  the  triers  to  presume  that 
jurors  were  excluded  because  they  were 
Roman  Catholics. 

Ball.  J. :  Do  you  mean  taking  into 
account  their  other  qualifications  of 
property  and  so  forth  P 

BiUt:  I  do. 

Bvtt  then  resumed  his  address  to  the 
triers.  He  did  not  mean  to  contend  that 
a  jury  of  Protestants  would  not  do  im- 

(a)  6  St.  Tr.  N.S.  881. 
(6)  lb.  632. 


partial  justice.  But  if  there  was  a  system- 
atic exclusion  of  Roman  Catholics  from  the 
jury  box,  and  if,  time  after  time,  and  trial 
after  trial,  in  a  Roman  Catholic  country, 
Protestants  were  almost  exclusively  ar- 
rayed as  jnrors,  such  a  course  was  calcu- 
lated to  shake  and  damage  the  adminis- 
tration of  justice  to  its  yery  foundation, 
and  to  perpetuate  the  unhappy  diffe- 
rences ot  religion  and  party,  which  it 
was  so  desirable  for  the  well-being  of 
society  to  put  an  end  to.  If  there  was 
to  be  a  direct  exclusion  of  Roman  Catho- 
lics from  juries,  it  would  be  better  it 
were  done  by  the  renewal  of  penal  enact- 
ments than  by  this  practical  butunconsti- 
tntional  method.  The  allegation  was 
that  the  sheriff,  or  whoever  he  had  per- 
mitted to  array  this  panel  for  him,  had 
been  influenced  by  regard  to  the  religious 
opinions  of  the  parties  in  selecting  and 
excluding ;  and  if  that  was  made  out,  it 
was  clear  that  the  panel  was  badly 
arrayed.  How  could  what  was  passing 
in  the  sheriff's  mind  be  known  except 
by  his  acts  P  The  eyidence  would  be  that, 
from  a  jurors'  book  that  contained  an 
immense  preponderance  of  Roman  Catho- 
lics, he  haa  arrayed  a  panel  contain- 
ing an  immense  preponderance  of  IVo- 
testants.  The  second  ground  of  challenge 
was  that,  in  arraying  the  panel,  men  were 
placed  high  upon  it  who  were  opposed  in 
politics  to  the  prisoner,  and,  therefbre, 
likely  to  find  him  guilty.  Suppose  a 
panel  was  so  arrayed  that  none  would  be 
ac  the  head  of  it  but  men  who  had  served 
the  office  of  sheriff,  where  then  was  trial 
by  jury  P  There  was  a  passage  in  Black- 
$tone  which  expressed,  more  clearly  and 
strongly  than  any  words  of  his,  what 
the  law  understood  by  trial  by  jury; 
and  that  was,  that  the  principle  of  tri^ 
by  jury  was  the  same  as  the  ballot. 
Judge  Blaohatone  said  that  the  panel  re- 
turned to  try  any  man  ought  to  be  in- 
differently chosen,  as  if  they  were  taken 
by  ballot.  Committees  of  the  House  of 
Commons  had  been  engaged  in  the  con- 
sideration of  important  questions  of  this 
nature ;  and  he  would  read  extracts  from 
some  of  the  instructions  issued  to  Crown 
solicitors  by  a  lawyer  whose  distinguished 
position  and  eminent  character  entitled 
his  opinions  to  the  highest  consideration, 
and  who  at  the  time  was  the  chief  law 
officer  of  the  Crown  in  Ireland,  with 
respect  to  the  practice  of  setting  aside 
jurors. 

SoUeftor- General:  We  must  interpose 
here.    This  is  not  an  authority  in  the  Iaw« 

Lbfbot,  B.  :  We  have  only  to  try  a  mat- 
ter of  fact,  according  to  legal  principles ; 
you  appear  to  be  going  to  introduce  argu- 
ments as  you  might  pay  from  QolcUm^*$ 
History  of  England* 
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Butt  Btated  that  he  was  about  to  read  cer- 
tain instmctionB  given  as  to  the  mode  in 
which  jarors  should  be  empanelled ;  but, 
¥rithout  referring  further  to  that  matter,  he 
would  submit  that  if  the  sheriff,  looking  at 
the  jurors'  book,  selected  particular  persons 
because  he  believed  them  to  be  opposed  to 
the  prisoner  in  political  opinions,  and  ex- 
oloded  others  whose  opinions  were  known 
or  believed  to  be  favourable  to  him,  that 
was  an  improper  arraying  of  the  panel.  He 
could  quote  in  support  of  that  position  de- 
clarations made  in  the  House  of  Commons 
— declarations  of  statesmen — one  of  whom,  * 
now  in  office,  stated  on  the  trial  of  Chart- 
ists in  England,  that  the  Attorney- Oeneral 
ought  not  to  strike  off  Chartists. 

The  third  ground  was,  that  the  panel  was 
arrayed  according  to  classes.  At  the  head 
were  magistrates,  then  ex-sheriffs,  and 
next  persons  who  had  served  as  grand 
jurors.  The  first  thirty  or  forty  names 
consisted  of  those  classes.  So  that  the 
sheriff  placed  at  the  head  of  the  list  magis- 
trates— men  appointed  by  the  Crown,  and, 
according  to  Blackstone,  unfit  to  be  put  on 
juries ;  ex-sheriffs  next — men  more  or  less 
selected  for  that  office  by  the  Crown ;  and 
then  followed  the  persons  who  served  as 
grand  jurors,  and  who  were  selected  by  the 
sheriff  himself. 

The  fourth  ground  of  challenge  was,  that 
the  panel  was  entirely  selected  from  the 
class  of  special  jurors,  without  a  single  in- 
dividual from  the  common  jury  list ;  and 
from  that  it  was  evident  that  the  sheriff 
acted  on  the  principle  of  exclusion.  It 
never  was  the  custom  to  summon  special 
jurors  to  serve  on  juries  at  the  commission. 
If  the  Attomey-QenercU  would  admit  that 
there  was  a  very  considerable  majority  of 
Roman  Catholics  on  the  iurors'  book,  while 
the  great  majority  of  cnose  on  the  panel 
were  Protestants,  the  other  evidence  could 
be  at  once  proceeded  with.  Otherwise  it 
would  be  necessary  to  prove  the  fact,  what- 
ever time  it  might  ocoupy. 

Ball,  J.,  asked  the  Attomey-GenercU  if 
he  would  make  the  admission  alluded  to 
by  Mr.  BiUt, 

Attorney' General :  I  think  it  very  prob- 
able that  there  is  a  majority  of  Roman 
Catholics  on  the  jurors*  book. 

Sir  a  O'Loghlen:  Will  the  Attorney- 
General  also  admit  that  the  panel  was 
made  up  out  of  the  special  jury  list  P 

The  High  Sheriff  said  than,  with  the 
exception  of  two  names,  all  the  persons 
on  the  panel  were  on  the  special  jury  list. 

Ball,  J. :  Mr.  Attorney,  as  you  have 
heard  what  the  high  sheriff  said,  per- 
haps you  might  make  the  admission 
without  prejudice  to  the  question  at 
issue  P 

Attorney  General :  Very  well,  my  lord, 
I  mtke  the  admission. 


George  Ponder — Examined  on  the  voir  dire 
by  Sir  G.  O'Loghlen. 

Sub-sheriff  of  the  city  of  Dublin.  Had 
been  connected  with  the  office  for  up- 
wards of  thirty  years. 

Well,  according  to  the  practice  of  the 
office,  what  class  of  jurors  has  been 
usually  returned  to  the  commission — 
special  jurors  or  otherwise  P — There  have 
been  some  special  jurors. 

Ball,  J. :  But  the  uniform  practice  has 
been  not  to  return  special  jurors  to  the 
commission  P — Yes,  my  lord. 

Sir  C.  O'Loghlen:  Did  you  ever  know  a 
panel  exclusively  returned  from  the 
special  jury  list  P — No. 

Did  you  ever  know  a  panel  exclusively 
returned  from  the  special  jury  list,  with 
the  exception  of  two  persons  P — Never. 

Cross-examined  by  the  Attorney- General. 

1  was  a  party  to  the  preparation  of  the 
present  panel ;  in  preparing  it  I  was  not 
influenced  in  any  way  unfavourable  to 
the  prisoner,  but  arrayed  it  equally  and 
impartiallv,  according  to  the  duty  of  my 
office ;  and  further,  during  the  time  1 
have  been  in  the  office,  I  never  heard  of, 
or  was  a  party  to,  the  packing  of  a 
jury. 

Ball,  J. :  Don't  be  volunteering  state- 
ments, sir ;  we  have  not  heard  a  word 
about  packing  a  jury — ^we  have  not  got  to 
that;  stage  yet. 

AttorwBy- General :  Did  you  put  any 
names  on  that  panel  because  you  sup- 
posed they  would  be  unfavourable  to 
Mr.  Duffy  on  his  trial  P— Certainly  not. 

Did  you  omit  the  name  of  anyone  be- 
cause you  believed  he  would  be  favour- 
able to  Mr.  Duffy  f^l  did  not  P  The  high 
sheriff  was  present  when  I  was  arraying 
the  panel;  before  we  commenced,  the 
high  sheriff  said  to  me,  "I  will  now 
stnke  a  panel  without  reference  to  either 
creed  or  politics.'' 

Sir  C.  O'Loghlen:  At  the  time  the  high- 
sheriff  made  that  observation,  was  there 
any  conversation  about  Mr.  Duffy* e  trial  P 
— None. 

And  without  any  reference  to  Mr. 
Duffy* 8  trial,  the  high  sheriff  said,  '*Wd 
wilFnow  strike  a  panel  without  reference 
to  either  creed  or  politics  "  P — Yes,  there 
was  so  much  noise  on  the  last  commis- 
sion. 

Ball,  J. :  Noise  on  the  last  commission  P 
—Yes,  my  lord,  by  Sir  Oohnan  and  Mr. 
BuU. 

Well,  what  about  the  noise  P — Why,  my 
lord,  there  was  so  much  noise  and  squibs 
in  the  newspapers,  that  he  was  resolved 
none  should  be  on  who  could  be  objected 
to. 

Sir  0.   O'Loghlen:  Then  you  and  the 
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sheriif  had  some  conyersation  about  what 
ocoarred  at  the  last  commission  P — Not  to 
ray  recollection. 

Why,  had  not  the  conversation  about 
the  noise  and  the  squibs  reference  to  the 
last  commission  P — Ob,  that's  only  an 
idea  of  my  own.  The  high  sheriff  only 
said  that  he  would  array  the  panel  in  such 
a  manner  that  there  could  be  no  objectioi? 
to  it;  the  panel  was  arrayed  about  ten 
or  twelve  days  before  the  commission ; 
there  was  no  person  present  at  the  time 
but  myself,  the  high  sheriff,  and  a  cousin 
of  his,  who  is  also  his  solicitor.  I  had 
previously  made  out  a  list  from  the  special 
jurors'  book,  and  that  list  I  submitted 
to  the  high  sheriff,  who  adopted  it,  mak- 
ing some  alterations  by  way  of  addition  ; 
he  compared  all  the  names  on  it  with 
those  in  the  jurors'  book,  but  he  made 
no  alteration  in  the  mode  of  arraying 
them ;  I  have  seen  the  panel  since  it 
was  returned,  and,  except  with  respect  to 
the  additional  names,  it  is  pretty  much  in 
the  same  order  as  when  I  gave  it  to  the 
sheriff;  the  names  added  by  the  high 
sheriff  were  for  the  purpose  of  extendiug 
the  list ;  the  additions  were  very  few ;  I 
wrote  the  first  list  from  the  special  jury 
panel,  which  I  copied  to  very  near  the 
end  of  the  letter  M ;  I  wrote  in  my  own 
house  in  Temple  Street ;  I  had  not  the 
jurors'  book  with  me  at  the  time — I  am 
not  quite  certain. 

But  you  should  be  certain  of  it.  Recol- 
lect that  ^ou  are  now  upon  your  oath ! — I 
bad  the  jurors'  book  with  me,  and  I  took 
the  panel  from  it;  I  perfectly  recollect 
the  circumstance  now. 

The  Clerk  of  the  Peace  (Mr.  Dickenson) , 
in  reply  to  the  Court,  stated  that  in  the 
general  jury  list  there  were  two  classes 
that  were  not  ranged  alphabetically  on  the 
panel,  namely,  the  eldest  sons  of  peers, 
baronets,  and  knights,  and  also  magis- 
trates and  grand  jurors— the  others  were 
ranged  alphabetically. 

Sir  C.  O'Loghlen  {to  witness) :  What  did 
you  mean  by  saying  that  you  copied  the 
names  from  the  jurors'  list  down  to  the 
letter  M  F— Becanse  the  panel  never  con- 
sists of  more  than  200  persons,  and  I 
stopped  when  I  had  copied  nearly  that 
number ;  I  aiTanged  them  alphabetically 
according  to  class ;  I  took  all  the  A's 
from  each  class,  all  the  B's  and  C's ;  all 
the  names  on  the  draft  that  I  made  out 
were  taken  from,  the  jurors'  book  as  far  as 
the  names  of  the  special  jurors  went  on 
that  list ;  I  mixed  them. 

Then  look  at  that  panel. — ^They  may 
not  be  copied  exactly  from  my  draft. 

Are  not  the  ma^strates  placed  first  on 
that  panel  P— I  believe  they  are.  The  two 
first  are  Mr,  Power  and  Mr.  O'Brien; 
then  there  is   Mr.  AUingham,  who  is  a 


Catholic,    and  I  was  glad    to  have  an 
opportunity  of  putting  him  on. 

How  did  you  fall  into  the  mistake  in 
your  alphabet  by  putting  P  before  O  P— 
Because  Mr.  Power  was  of  a  higher  class, 
being  the  son  of  a  baronet. 

Ball,  J. :  I  take  it  that  the  names  were 
all  arranged  alphabetically  with  the  ex- 
ception of  the  magistrates,  of  which  class 
there  are  two  names  only  P — Yes,  my  lord^ 

Sir  0.  O'Loghlen:  When  you  made  a 
list  in  your  own  house,  in  Temple  Street, 
how  long  was  that  before  you  had  any- 
thing to  do  with  the  sheriff  in  reference 
to  the  preparation  of  the  panel  P — I 
brought  my  list  to  the  sheriff  the  day 
after  I  made  it ;  no  person  was  present 
when  I  copied  it  from  the  jury  list; 
I  have  not  often  made  up  panels  for  the 
commission  at  Green  Street;  the  panels 
which  I  have  formerly  made  up  for  the 
commission  were  not  selected  exclusively 
from  the  special  jury  list. 

Why  did  you  make  this  panel  exclu- 
sively from  the  special  jury  listP — Be- 
cause the  high  sneriff  said  he  would 
select  as  respectable  a  jury  as  possible. 

Did  he  say  that  before  or  after  your  list 
was  madeP — I  cannot  recollect.  Had  I 
not  obtained  a  sufficient  number  of  names 
from  the  S]>ecial  jury  list,  I  would  have 
selected  jurors  from  the  other  classes. 

Do  you  swear  that  the  sole  reason  you 
had  for  taking  the  names  from  the  special 
jury  list  was  in  order  to  have  a  respect- 
able panel  P — I  do. 

Were  you  aware  that  Mr.  Duffy  was  to 
be  tried  at  the  present  commission  P — 
Yes ;  but  that  had  no  influence  on  my 
mind. 

You  swore  that  Mr.  AUingham  was  a 
Catholic,  and  that  you  were  glad  of  it  P — 
Yes,  I  said,  when  going  through  the  list, 
that  I  was  glad  to  find  many  respectable 
Catholics  that  T  could  put  upon  the  panel. 

Then,  in  arraying  this  panel  you  must 
have  thought  of  the  religion  of  the  par- 
ties— and  wherever  you  met  with  a  respec- 
table Roman  Catholic  you  put  his  name 
on  your  list.  Is  that  the  case  P — ^I  said  I 
was  glad  to  find  the  names  of  respectable 
Roman  Catholics;  I  swear  that  I  put 
every  Roman  Catholic  I  met  with  on  the 
panel. 

Solicitor- Oeneral :  There  are  fifty-one 
upon  it. 

Sir  0.  O'Loghlen:  Do  you  swear  that 
you  put  on  the  panel  every  Roman  Catho- 
lic down  to  M  on  the  jury  list  P — ^To  the 
best  of  my  belief  I  did ;  the  letter  M  in- 
cluded the  name  of  a  respectable  Catholic, 
Mr.  Macdonellt  Governor  of  the  Bank  of 
Ireland,  but  we  were  not  in  the  habit  of 
summoning  directors  of  public  companies  ; 
Mr.  Jeremiah  Dunne,  another  Catholic,  ia 
not  on  the  panel,  but  I  believe  he  was  in 
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my  draft;  Alderman  Keshan^s  name  is 
not  in  it  either,  because  he  was  disqaali- 
fied  as  an  alderman. 

Sir  C.  O'Loghlen  then  read  the  names  of 
Mr.  Vernon  Eyre,  Mr.  /.  H.  Dunne,  and 
others  from  the  special  jury  list,  and 
asked  why  these  Catholics  were  not  on 
the  panel. — The  witness  replied  that  he 
did  not  know  whether  Alderman  Keshan 
was  a  Catholic  or  not,  as  he  never  saw 
him ;  he  believed  that  Mr.  Jeremiah  Dunne 
was  a  Catholic,  bat  he  did  not  look  to  any 
man's  religion  ;  they  were  anxious  to  put 
on  every  respectable  Catholic ;  so  far  as 
he  knew,  the  panel  was  in  the  same  state 
as  when  he  drafted  it. 

Ball,  J. :  Is  the  panel  in  the  same  state 
as  to  the  alphabetical  arrangement  of  the 
names  as  when  yon  drafted  it  P — It  is  not. 

Sir  0.  O^Loghlen:  You  arranged  the 
classes  alphabetically  P— I  did.  They  are 
not  in  the  same  state  now ;  they  appear  to 
be  differently  arranged,  but  the  names 
are  the  same.  The  different  classes  are 
arranged  alphabetically. 

Sir  0.  &Loghl&n  said  they  then  pro- 
posed to  prove  the  actual  number  of 
Roman  Catnolics  on  the  panel^-the  entire 
number  being  about  50. 

The  Solicitor-Oeneral  said  there  were 
about  100  Protestants  on  the  panel,  to- 
gether with  Quakers  and  Presbyterians. 

Sir  G.  O'Loghlen  said  they  would  next 
prove,  that  of  the  first  thirty-six  names  on 
the  panel  only  five  were  Koman  Catholics. 

Lefbot,  B.,  said  he  would  not  sit  there 
without  protesting  against  going  into  any 
inquiry  of  the  kind. 

Ball,  J. :  If  it  be  a  fact,  I  don't  see  why 
it  should  not  be  admitted. 

The  Bev.  Dr.  Laphen — Examined  on  the 
voi/r  dvre  by  Sir  0.  0*Loghlen. 

I  am  a  Boman  Catholic  clergyman  con- 
nected with  the  metropolitan  parish ;  I 
have  read  over  the  first  thirty-six  names 
on  the  panel  now  handed  to  me,  and  to 
my  knowledge  there  are  but  two  Catholics 
on  it— Janhes  Power  and  John  O'Brien. 

Cross-examined  by  the  SolicUor-  General. 
When  you  were  applied  to  within  the 
last  week  to  give  evidence  on  the  subject, 
were  you  shown  any  list  containing  the 
names  of  the  jurors  P — No,  I  did  not  see 
any  list  until  to-day. 

Joihua  Porter — Examined  by  Butt. 

1  was  at  one  time  sheriff  of  the  city  of 
Dublin  ;  I  know  Mr.  Henry  Byrne. 

Do  you  know  whether  he  is  a  Protestant 
or  a  Catholic  P 

The  Attomey-Oeneral  objected;  the  re- 
ligion of  a  juror  was  not  a  matter  of  in- 
vestigation. 

Sir  C.  O'Loghlen  said  the  question  was 
allowed  to  be  asked  ftt  Clonmel. 

85234. 


Lefbot,  B.:  The  question  we  have  to 
try  is,  whether  the  panel  has  been  par- 
tially arrayed  to  the  prejudice  of  the 
prisoner.  If  you  can  show  that  any  indi- 
vidual has  been  put  on  having  ill-will  or 
malice  to  the  prisoner,  and  that  he  has 
been  so  put  on  to  the  knowledge  of  the 
sheriff,  the  panel  has  been  partially 
arrayed.  But  the  moment  you  attempt 
to  make  out  that  the  panel  has  been 
arrayed  to  the  prejudice  of  the  prisoner, 
because  a  Boman  Catholic  or  a  Protestant 
is  put  on,  your  position  is  totally  irrele- 
vant, resting  as  it  does  merely  upon  the 
suspicion  that,  because  a  juror  is  a  Protest 
tant  or  a  Catholic,  he  will,  in  violation  of 
his  solemn  oath,  act  maliciously,  preju- 
dicially, or  partially,  either  as  to  the 
prisoner,  or  as  to  the  Crown. 

Butt :  If,  without  intending  to  put  any 
particular  person  on  the  jury  who  would 
be  capable  of  finding  an  improper  verdict,- 
the  sheriff  said  he  would  exclude  Boman 
Catholics,  I  contend  that  a  panel  formed 
on  such  on  exclusive  principle  would  be 
vitiated. 

Ball,  J.:  What!  without  prejudicing 
the  prisoner  P  Suppose  the  sheriff  deter- 
mined to  exclude  all  gentlemen  having 
red  hair,  do  you  say  that,  although  the 
prisoner  would  not  be  prejudiced  in  his 
trial  by  the  absence  of  gentlemen  with  red 
hair,  still  that  would  be  a  good  ground  of 
challenge  P 

Butt :  It  is  in  point  of  fact  an  injury  for 
a  man  to  be  tried  by  a  jury — I  will  not  say 
exclusively  of  Protestants,  but  a  jury 
packed  or  selected  because  of  their  Pro- 
testantism. We  propose  to  show  that  it 
has  been  thus  selected  by  proving  that 
there  are  only  five  Catholics  among  the 
first  thirty-six  names  on  this  panel. 

Ball,  J. :  I  am  by  no  means  familiar 
with  the  principles  on  which  this  question 
is  raised,  as  it  is  quite  new  to  me.  My 
brother  Lefroy  has  had  the  advantage 
of  being  at  Mr.  MitcheVs  trial,  where  the 
same  question  was  discussed.(a)  I  could  not 
come  to  anv  conclusion  until  I  have  heard 
it  discussed,  more  especially  after  learning 
that,  in  addition  to  the  opinions  of  Baron 
PemiefathervLud  Jadge  Moore,  the  judges 
at  the  last  Special  Commission  at  Clon- 
mel,(&)  allowed  such  evidence  to  be  given. 

Lefbot,  B.  :  As  it  has  been  stated  that 
the  judges  at  the  Special  Commission  per- 
mitted evidence  of  this  nature  to  be  given, 
and  as  my  brother  Ball  has  a  doubt  on 
this  subject,  I  would  be  sorry  to  reject  the 
evidence  merely  on  my  own  opinion. 

Ball,  J. :  I  did  not  say  that  I  had  a 
doubt,  but  that  at  present  I  was  not  in  a 
position  to  arrive  at  any  conclusion  on  the 


(a)  6  St.  Tr.  N.S.  599. 
(6)  See  above,  p.  1. . 
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point.    In  order  to  save  time,  however,  I 
would  Bay,  let  the  question  be  pat. 

Mr.  Porter,  one  of  the  persons  on  the 
panel,  was  then  examined.  He  stated  that 
he  was  a  Protestant,  and  that  Mr.  Byrne 
also  professed  the  same  religion. 

Butt  stated  that  the  five  Catholics  were 
Messrs.  Power,  O'Brien,  Brennan,  Bennett, 
and  PUsworth,  and  the  remainder  of  the 
first  thirty-six  names  on  the  panel  were 
Protestants. 

Coansel  for  the  Grown  consented  to 
admit  the  faots  stated  by  Butt,  and  the 
case  in  support  of  the  challenge  to  the 
array  was  then  closed. 

The  Attomey-Oenerai  then  addressed  the 
triers.  The  snb-sheriif  had  sworn  that 
the  nanel  was  prepared  withoat  reference 
to  the  religions  or  political  opinions  of 
the  jnrors.  On  several  other  occasions, 
charges  had  been  made  against  sheriffs 
simiUir  to  those  made  in  this  case,  but 
they  had  been  all  proved  to  be  utterly 
without  foundation.  The  names  on  the 
panel  had  been  selected  from  the  special 
jury  panel,  without  reference  to  religion 
or  politics,  down  to  a  certain  letter  ;  and 
not  a  name  had  been  omitted,  save  two  or 
three,  for  the  omission  of  which  good  and 
sufficient  reasons  had  been  assigned.  The 
names  were  arranged,  not  according  to 
religion  or  politics,  but  in  alphabetical 
order — Catholics  and  Protestants,  Quakers 
'  and  Presbyterians  —  just  as  they  came. 
The  sheriff  selected  men  of  rank,  property, 
and  station;  and  if  he  took  any  other 
course  it  would  be  said  he  selected  the 
panel  according  to  religion  or  politics. 
He  took  the  special  jury  panel,  and  re- 
turned it ;  and  for  the  first  time  it  was 
objected  in  a  court  of  justice  that  men  of 
rank,  property,  and  station,  who  were 
beyond  influence  of  a  pecuniary  character, 
or  the  influence  of  fear  or  terror,  were 
selected  to  serve  on  juries.  He  did  not 
know  or  care  anything  about  the  religion 
or  politics  of  the  gentlemen  returned  to 
serve  as  jurors,  fie  knew  they  would 
discharge  their  duties  properly,  and  that 
was  all  he  required.  He  also  required 
the  triers,  on  their  oaths,  to  come  to  a 
proper  conclusion  on  the  question  sub- 
mitted to  them,  and  not  be  a  P^^i^  ^o 
casting  a  stigma  upon  a  public  ofllcer  who 
had  honestly  and  conscientiously  dis- 
ohu'ged  his  duty. 

Ball,  J.,  then  charged  the  triers,  and 
cited  the  charge  of  Buehe,  O.J.  at  the 
Maryborough  Special  Commission  {a) : — 

**  Your  duty  is  to  try  whether  this  is  an  im- 
partial panel,  or  has  it  been  so  constituted  as  to 
deprive  the  prisoner  of  a  fair  trial.  If  persons 
have  been  left  off  the  panel,  or  oormptly  placed 


(a)  Report  of  Maryborough  Special  Com- 
mission, p.  289. 


or  postponed,  in  such  a  manner  and  to  soek  an 
extent  as  would  deprive  the  prisoners  of  im- 
partial jurors,  or  throw  them  into  the  power  of 
jurors  prejudiced  against  them,  this  is  not  an 
impartial  panel,  and  jou  will  find  accordingly." 
It  was  for  the  triers  bo  consider  whether, 
under  all  the  circumstances,  the  panel  in 
the  present  instance  had  been  corruptly 
or  prejudicially  arrayed.  With  respect  to 
the  law  of  the  case,  it  was  the  duty,  as  well 
as  the  right,  of  the  sheriff  to  exercise  his 
discretion  in  forming  the  panel;  and, 
unless  they  were  satisfied  that  the  sheriff 
exercised  that  discretion  in  any  way  pre* 
judicial  to  the  prisoner,  it  would  be  their 
duty  to  find  against  the  challenge.  The 
Attorney- Oenerdl  had  spoken  about  the 
attack  made  on  the  character  of  a  pnblio 
officer,  but  if  the  triers  were  satisfied  that 
the  sheriff  had  misconducted  himself  in 
the  way  imputed  to  him,  they  were  not  to 
be  deterved  from  doing  their  duty  by  any 
consideration  that  it  might  affect  the 
character  of  any  public  officer. 

The  triers,  after  deliberating  for  a  few 
moments,  hsjided  down  the  issue  paper, 
stating  that  they  found  against  the  chal- 
lenge, and  that  the  panel  was  impartially 
made  and  armyed. 

Thursday,  February  15th. 
At  the  sitting  of  the  Court,  Lefrot,  B., 
stated  that  he  had  ruled,  as  he  said  yester- 
day, in  MitcheVe  case,(a)  in  concurrence 
with  Mr.  Justice  Moore,  that  the  doctrine 
of  proportion  between  the  religions  of  the 
jnrors  on  the  panel  and  the  jnrors*  book 
could  not  be  a  test  by  which  the  validity 
of  the  challenge  could  be  disposed  of.  It 
was  stated  by  counsel  that  Baron  Penne- 
faiher  had  held  in  0'Boherty*8  case  (6) 
that  a  question  for  the  purpose  of  as- 
certaining the  relative  proportion  of 
the  names  of  persons  of  one  religion  or 
another,  as  between  the  panel  and  the 
jurors'  book,  was  relevant.  The  iudgea 
at  the  Special  Commission  in  Clonmel 
were  said  to  have  ruled  in  the  same  way. 
This  having  been  stated  by  counsel, 
and  Mr.  Justice  Ball  having,  not  a  doubt, 
but  a  wish  to  hear  the  matter  further  dis- 
cussed, he,  to  avoid  delay,  acquiesced  in 
the  question  being  put,  to  ascertain  the 
proportion  of  gentlemen  of  the  Roman 
Catholic  religion  among  the  first  36  names 
on  the  panel.  But  having  a  strong  recol- 
lection that  Baron  Pennef  other  had  ruled  in 
accordance  with  the  opinion  he  himself  en- 
tertained, he  had  since  referred  to  the  report 
of  the  case  of  The  Quem  t.  0'Boherty,{b) 
from  which  it  appeared  that,  in- reference 
to  the  question  put  to  the  sheriff,  as  to 
whether  he  thought  30  or  40  Catholics  on 

(a)  6  St.  Tr.  N.S.  626-634. 
(6)  lb.  877-888. 
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the  panel   ont  of  liiO   oonstitated  a  fair 
panel,  Baron  Fennefather  stated— 

*'  I  protest,  I  think  the  question  is  not  one 
that  the  sheriff  is  bound  to  answer)  I  think 
that  the  panel  is  not  to  be  considered  fair  or 
nniair  bj  proportions.  He  is  to  exercise  his 
discretion  in  returning  fit  and  proper  persons. 
He  is  not  to  exclude  anyone  for  his  religion,  nor 
to  put  anjone  on  for  his  religion.  And  that 
being  the  principle,  a  question  is  not  to  be  asked 
about  proportions."  (<>) 

Baron  Permef other  had  laid  down  the  trne 
and  proper  rale.  Ctod  forbid  that  any 
jadge  should  differ  with  him  in  the  view 
ne  took,  or  that  any  man  should  be  put  on 
the  panel  or  excluded  from  it  on  accoant 
of  his  religion.  The  sheriff  who  would 
aot  on  such  a  principle  would  act  against 
his  oath  and  bounden  duty,  and  violate 
the  spirit  of  the  constitution.  But  it 
was  ^rtber  stated  that  the  judges  at 
Olonmel  had  ruled  differently,  and  with 
a  Tiew  to  ascertain  whether  the  pro- 
portion between  Bom  an  Catholics  and 
Protestants  on  the  panel  was  just,  had 
allowed  evidence  to  be  gone  into  for 
the  purpose  of  discovering  the  proportion. 
That  statement  not  having  received  a  dis- 
tinct contradiction,  he  thought  it  right — 
as  the  practice  would  introduce  a  preface 
of  a  mischievous  description,  and  a  strife 
such  as  it  should  be  the  desire  of  all  to 
to  prevent,  and  not  encourage — to  go  to 
the  Chief  Justice  of  the  Queen's  Bench, 
who,  though  ill  of  gout,  was  good  enough 
to  see  him.  The  Chief  Justice  at  once 
told  him  that  the  Court  had  ruled  no  such 
thing  as  bad  been  stated  by  counsel,  and 
gave  him  authority  for  contradicting  it  in 
the  strongest  terms.  At  Clonmel  it  was 
stated  that  the  sheriff  had  let  off  or  put 
on  the  panel  certain  gentlemen,  specifi- 
cally named,  on  account  of  their  religion ; 
with  a  view  to  ascertain  whether  that 
was  80  or  not,  the  question  was  allowed 
to  be  put — ^it  being  understood  that  it 
would  be  followed  up  by  evidence  to  show 
that  the  sheriff  had  acted  corruptly  and 
improperly.  On  that  ground  and  under- 
standing the  question  was  allowed  to  be 
put,  but  not  with  regard  to  the  doctrine 
of  proportion.  The  Chief  Justice  gave 
him  authority  to  say,  that  the  Court  at 
Clonmel  did  not  entertain  that  doc- 
trine. Baron  Pennefather,  with  whom 
he  had  since  bad  a  conversation  on  the 
subject,  fully  agreed  with  him  in  his 
view  of  the  point.  The  sheriff  was  bound 
to  select  the  men  whom  he  considered 
most  intelligent,  upright,  and  indepen- 
dent, without  fear,  favour,  or  affection ; 
and  when  he  selected  those  men,  he  must 
necessarily  leave  a  large  number  behind. 

(a)  6  St.  Tr.  N.S.  887. 


If  it  was  said  he  was  bound  to  make  his 
panel  according  to  any  given  proportion, 
whether  in  reference  to  religion,  politics, 
wealth,  or  anything  else,  wlutt  became  of 
the  discretion  which  the  Jury  Act  gave  to 
the  sheriff  (a) — ^what  became  of  the  jury  law 
that  called  upon  him  to  exercise  a  sound 
discretion  in  selecting  from  the  whole 
mass  men  whom  he  thought  would  give 
the  most  fair  and  impartial  verdict  be- 
tween the  Crown  and  the  prisoner  P  The 
notion  that,  because  a  man  was  of  this  or 
that  religion,  he  would  not  act  fairly  as  a 
juror,  was  a  libel  on  every  class  of  her 
Majesty's  subjects.  If  the  sheriff  were  to 
presume  to  act  on  such  a  principle  as  that, 
he  would  violate  his  duty  to  the  Crown 
and  the  subject,  and  his  oath  of  office. 
Therefore  proportion  was  no  test.  He  had 
thought  it  right,  with  the  concurrence  of 
his  brother  Ball,  to  make  these  observations 
in  respect  to  the  administration  of  justice 
for  the  future ;  and  with  respect  to  this 
question  he  hoped  it  was  now  closed.  If 
the  Court  had  not  been  under  a  miscon- 
ception as  to  what  was  ruled  in  other 
cases,  they  would  have  had  no  hesitation 
in  ruling  the  matter  at  once.  Let  it  not, 
therefore,  be  cited  as  an  authority  here- 
after that  they  allowed  these  questions  to 
be  put,  because  they  only  did  so  under 
the  circumstances  he  had  explained. 

Buti :  My  lord,  you  have  read  a  passage 
ftrom  Baron  Peniiefatker*s  judgment  to 
the  jurors  and  the  public,  with  whom  I 
regard  my  character,  but,  if  you  will  read 
a  passage  lower  down,  you  will  find  that 
I  correctly  stated  his  judgment — 

"  If  the  proportions  were  such  as  to  induce 
the  tners  to  say  that  the  panel  had  been  parti- 
ally arrayed,  that  there  had  been  an  exclusion 
on  the  ground  of  religion,  and  that,  therefore, 
the  panel  had  been  partially  made,  the  circum- 
stance of  numbers  of  one  religion  being  ex- 
cluded, and  another  religion  being  on,  might  be 
a  ground  for  the  consideration  of  the  triers  ;  but 
in  no  other  way  ought  it  to  enter  into  their 
consideration." 

Lefbot,  B.:  Then  we  misunderstood  the 
view  in  which  the  authority  was  quoted. 

The  panel  was  called  over,  when  102 
out  of  170  answered  to  their  names. 

BuM  applied  that  the  names  might  bo 
drawn  by  ballot  as  in  Frost's  case.  This 
was  a  stronger  case,  because  the  names 
there  were  arranged  alphabetically,  but 
here  they  were  in  classes. 

Lbfrot,  B.  :  I  confess  it  would  seem 
endangering  the  validity  of  the  trial  if  we 
were  to  have  a  jury  selected  by  ballot, 


(a)  But  see  now  the  Juries  (Ireland)  Act, 
1871,  84  &  35  Yiot.  c.  65.  s.  19,  which  requires 
the  sheriff  to  take  the  names  from  the  Jurors' 
Book  in  a  certain  alphabetical  order. 
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where  it  required  an  Act  of  Parliament 
even  in  a  civil  case  to  do  it.  (a) 

AUomey- General :  There  was  no  impu- 
tation on  the  sherifi'  in  FroeVe  case,  as 
there  has  been  here.  I  should  not  be 
discharging  my  duty  if  I  were  to  give 
any  colour  for  such  an  imputation  after 
the  finding  of  the  jury  by  allowing  such  a 
course. 

.    The  calling  of  the  jury  was  then  pro- 
oeeded  with. 

Henry  Btmn,  called,  stated,  in  answer  to 
Sir  0.  0*Loghlen,  that  he  was  over  60 
years  of  age. 

Buii:  That  is  a  good  cause  for  chal- 
lenge. 8  &  4  Will  4.  0. 91.  s.  8  forbids  the 
sheriff  to  return  any  person  not  properly 
qualified,  and  s.  20  provides  that  jurors 
must  be  between  the  ages  of  21  and  60. 

The  challenge  was  aUowed.(6) 

Henry  FcdJener,  called,  stated  that  he 
lived  in  Upper  Leeson  Street,  outside  the 
city  boun(Ukries,  but  had  a  place  of  busi- 
ness in  Grafton  Street  within  the  boun- 
daries, where  one  of  his  clerks  slept. 

Butt  challenged  him  for  non-residence. 

Tbeohallengewasupheld  after  argument. 

WiUiam  Bridge  next  was  challenged  for 
cause  as  to  having  been  on  a  former 
grand  jury  which  found  a  bill  against  the 
prisoner.    The  challenge  was  upheld. 

Francis  FilUworth,  having  been  called : 
I  am  one  of  the  grand  jurors  who  found 
the  bill  against  John  Martin,  and  on  that 
occasion  1  said  that  I  thought  Duffy  was 
the  cause  of  all  their  misfortunes.  ^  Sub- 
sequently, on  the  Board  of  Superinten- 
dence, I  condemned  him  in  reference  to 
the  rope  ladder  affair  (c) ;  and  I,  therefore, 
have  a  conscientious  objection  to  serving 
on  his  jury. 

Ball,  J. :  There  is  no  legal  ground  of 
objection. 

Butt :  If  he  found  a  bill  aeainst  Mr. 
Martin  he  must  also  have  found  one 
against  Mr.  Duffy. 

The  challenge  was  upheld  on  this  ground. 

John  Fannen  was  challenged  for  having 
expressed  an  opinion  about  the  prisoner's 
guilt. 

Triers  were  appointed. 

William  Hart  If tUer —Examined  on  the 
voir  dire  by  Butt. 

I  am  a  medical  student,  and  had  a  con- 
versation with  Mr.  Fannen  in  reference 
to  this  trial  in  his  shop  in  Grafton  Street, 

(a)  See  now  the  Juries  Procedure  (Ireland) 
Act,  1876,  39  &  40  Vict.  c.  78.  s.  19. 

(6)  In  Mulcahy  v.  Reg,,  L.R.  3  H.L.  406,  it 
was  held  by  the  House  of  Lords  that  being  over 
sixty  years  of  age  was  not  a  disqualification 
under  the  Irish  Jury  Act,  3  &  4  Will.  4.  c.  91. 
B.  1,  or  a  good  cause  of  challenge. 

(c)  See  Duffy's  "  Four  Years  of  Irish  History," 
p.  259,  ed.  3892. 


where  he  has  a  medical  library,  and  I  am 
in  the  habit  of  reading.  He  said  he  was 
fully  convinced  of  Mr.  Duffy* a  guilt,  but 
would  not  find  him  guilty  unless  on 
sufficient  evidence.  I  think  I  commenced 
the  conversation  by  asking  if  he  would 
like  to  be  on  the  jury.  He  said  he  would 
rather  not ;  but  if  he  were  on  it,  he  would 
do  his  duty. 

John  Fannen,  in  reply  to  the  Solicitor^ 
General,  confirmed  the  last  witness,  and 
in  reply  to  Bvit  stated  that  he  had  formed 
an  opinion  as  to  Duffy's  ^ilt. 

Ball,  J.,  told  the  triers  the  question 
was,  whether  the  juror  entertained  any 
ill-will  to  the  accused.  Forming  an 
opinion  about  a  prisoner's  guilt  would 
not  make  a  juror  incompetent  to  serve ; 
but  if,  in  addition,  he  expressed,  or  might 
reasonably  be  inferred  to  entertain,  per- 
sonal hostility  or  ill-will  towards  the  pri- 
soner, he  would  not  be  a  oompetenc  juror. 

The  triers  found  against  the  challenge. 
Mr.  Fannen  was  then  challenged  peremp- 
torily. 

Before  a  full  jury  was  sworn  the 
prisoner  challenged  20  jurors  peremp- 
torily, and  27  for  cause — 17  for  non-resi- 
dence, 6  for  being  over  60,  and  4  for 
having  served  on  a  former  grand  jury 
which  found  a  bill  against  him. 

The  Attorney-  Oeneral  ordered  24  jurors 
to  stand  by. 

Ball,  J.:  A  communication  has  been 
made  to  me  by  the  High  Sheriff  to  this 
effect— one  of  the  jurors,  and  I  don't 
know  which,  is  a  hotel-keeper,  and  he 
proposes,  if  the  High  Sheriff  sees  no  ob- 
jection, to  accommodate  all  his  brother 
jurors  and  himself  at  his  own  hotel. 

The  jurors  were  then  removed  for  the 
night  to  the  Shelburne  Hotel,  belonging 
to  the  juror  Burhe. 

Friday,  February  16th. 
Opening  Spbech  vob  the  Cbown. 
The  Attorney- Oeneral  explained  that  the 
prisoner  was  charged  under  the  recent 
statute  of  11  &  12  Vict.  c.  12.,  in  the  first 
count  with  compassing  to  depose  the  Queen 
and  expressing  such  compassing  by  publish- 
ing certain  printings  in  the  newspaper,  the 
Nation,  of  which  he  was  the  registered 

Sroprietor,  and  also  in  a  letter  addressed  to 
[r.  Smith  O^Brien,  The  third  count  was 
virtually  the  same,  but  charged  the  publi- 
cation of  the  printings  and  writing  as 
overt  acts.  The  second  and  fourth 
counts  charged  a  compassing  to  levy  war, 
but  were  otherwise  the  same  as  the  first 
and  third.  With  one  exception  all  the 
publications  charged  had  appeared  in  the 
Naiion  newspaper,  of  which  the  prisoner 
was  registered  proprietor  and  publisher. 
Having  explained  the  provisions  of  6  &  7 
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WiU.  4.  c.  76.  as  to  proof  of  publication 
against  registered  proprietors  and  pub« 
lishers,  the  Attorney-General  proceeded  to 
refer  to  the  state  of  the  country  prior  to 
Jnne  8rd,  the  date  of  the  first  publication 
charged.  The  French  Bevolntion  had 
taken  place  some  months  previously,  and 
the  consequence  was  that  numbers  of  per- 
sons had  come  forward  on  the  Continent, 
in  England,  and  in  Ireland,  to  circulate 
among  the  people  publications  of  the 
character  charged.  The  first  publication 
was  an  article  entitled  '  The  Business  of 
To-day,*  and  signed  G.Gr.D.,  in  the  Nation 
of  June  3rd.  It  was  not  only  signed  with 
the  prisoners  initials,  bat  also  written  in 
the  first  person.  It  began  by  alluding  to 
MitcheVe  conviction  for  the  same  offence 
for  which  the  prisoner  was  now  being  tried, 
and  stated  that  it  would  not  have  been 
advisable  to  attempt  to  rescue  Mitehel, 
because  the  harvest  was  not  yet  ripe,  and 
ill  would  have  been  in  the  power  of  the 
Government  to  starve  the  people.  Then 
came  the  passages  set  out  in  the  indict- 
ment— 

"When  the  French  Bevolation  raised  the 
hopes  of  Ireland  in  a  speedy  deliverance,  I 
asked  to  have  done  what  seemed  to  me  the 
manifest  duty  of  the  hour.  I  proposed  that  the 
two  existing  Bepeal  Associations  should  be  forth- 
with dissolved,  and  a  new  one,  kindled  with  the 
new  8])irit  of  the  times,  set  in  their  place ;  that 
it  should  be  open  to  all  Kepealers  without 
pledge  or  qualification;  that  its  government 
shoiUd  be  committed  to  a  legislative  council  of 
three  hundred  Bepealers,  the  foremost  in  Ireland 
for  capacity  and  devotion  ;  and  its  direction  to 
an  executive  committee  of  Ave,  competent  to 
act  as  the  cabinet  of  the  movement ;  that  com- 
missioners should  be  sent  forth  to  organize  the 
entire  country  into  local  dubs ;  that  permanent 
agents  should  be  established  in  England  to 
organize  the  Irish,  and  the  friends  of  Ireland,  in 
every  city  in  that  island.  It  was  my  conviction 
that  nothing  ought  to  be  left  to  chance  which 
forethought  could  prepare ;  that  every  foot  of 
Irish  soil  ought  to  be  made  vital  with  the  passion 
for  daring  changes  and  far  results  that  glowed 
in  the  heart  of  the  capital ;  that  the  hot  blood 
engendered  there  ought  to  be  sent  burning  and 
thrilling  to  the  coldest  extremities;  that 
organization  ought  to  be  extended  and  sys- 
tematized, till  literally  every  hamlet  and  pansh 
had  its  club,  every  town  and  city  its  bri^^e  of 
clubs.  I  saw  around  us  hundreds  of  young 
men  with  intellect  and  training,  and  a  far 
higher  qualification  in  their  proud  fervour  of 
soul,  fitted  to  be  missionaries  of  this  work. 
Loyola  had  never  more  devoted  disciples  than 
they  would  have  been  to  the  creed  of  nationality. 
Had  this  been  done,  instead  of  pleading  a 
shameful  want  of  forethought,  we  would  at  this 
hour  possess  a  popular  cabinet,  treasury,  and 
legislative  council,  trusted  by  the  whole  country, 
and  a  national  guard  of  disciplined  clubs." 

The  proposition  of  Mr.  Daffy  was  that 
there  should  be  a  legislative  council  of 


three  hundred.  Was  that  consistent  with 
the  existing  state  of  things — ^that,  in  addi. 
tion  to  having  a  parliament  legislating 
for  the  common  benefit  of  the  empire, 
there  should  be  a  legislative  council  con- 
sisting of  three  hundred  Bepealers,  and, 
combined  with  that,  an  executive  council 
of  five,  competent  to  act  as  the  cabinet  of 
the  movement?  He  also  proposed  that 
there  should  be  a  national  guard  of  disci* 
plined  clubs.  How  such  a  state  of  things 
could  be  brought  about  consistent  with 
the  sovereignty  of  her  Majesty  in  this 
country,  I  cannot  imagine.  But  a  few 
lines  further  on  he  made  use  of  an  expres- 
sion which  showed  veiy  clearly  what  the 
object  intended  was — 

"  The  problem  that  lies  before  us  is  to  seize 
the  whole  force  of  the  country,  now  scattered 
and  chaotic,  to  reduce  it  promptly  to  order,  and 
discipline  it  to  system,  that  it  may  be  wielded 
like  a  sword  against  England.  We  are  playing 
for  the  life  of  Ireland ;  anything  short  of  this  is 
flinging  away  the  last  hope  of  this  old  Celtic 
race.  The  desperate  struggle  before  us  will  test 
and  develop  the  true  qualities  of  men ;  and  in  the 
hour  of  danger  they  will  find  their  proper  task 
and  •  pre-ordained  position.  But  we  have  to 
deal  with  the  present  hour;  and  in  this  hour 
the  leadership  can  only  be  placed  in  commission 
— and  a  commission  authorized  by  the  people. 
Every  day  lost  is  an  irremediable  evil — a  sign 
of  weakness  and  incapacity,  a  symptom  of  the 
old  Celtic  vices  of  &ction  and  jealous  indi- 
viduality which  defoim  all  our  historj.  It  may 
be  said — for  it  has  been  said — ^tbat  we  want  no 
leaders.  It  might  as  wisely  be  affirmed  that  a 
railway  wants  no  engineer,  a  fleet  no  admiral, 
or  an  army  no  general.  A  power  competent 
and  authorized  to  devise,  to  combine,  and  to 
initiate,  is  among  the  foremost  necessities  of  a 
national  movement.  Where  all  are  captains,  the 
ship  sinks;  where  none  are  generals,  the  war 
neVer  begins." 

What  the  object  of  this  national  move- 
ment and  the  war  was  to  be  it  is  for  you, 
gentlemen,  to  decide.  For  my  part,  I 
cannot  conceive  any  object  which  the 
prisoner  could  have  in  view  consistent 
with  the  preservation  of  the  empire  and 
the  security  of  the  throne.  The  article 
proceeded — 

**  I  repeat  it  is  but  a  month's  work  to  found  a 
thousand  clubs ;  and,  in  the  present  temper  of 
men's  minds,  they  will  flock  into  such  an 
organization.  Cork,  indeed,  and  other  cities 
have  already  begun  it ;  but  without  system  and 
co-operation  in  the  capital,  it  will  be  only 
partial,  scattered,  and  uumethodic.  With  co- 
operation, the  first  of  July  may  see  Ireland 
organized  and  fashioned  into  the  order,  strength, 
and  symmetry  of  a  nation.  Qive  Ireland  a 
native  power  which  she  can  love  and  obey,  and 
you  give  all  she  requires  for  strength  or  victory. 
A  popular  executive  set  up  by  the  Irish  nation 
would  overtop  the  officials  of  Dublin  Castle  in  a 
week.  And  if  they  are  worthy  of  their  office, 
they  would  centre  round  themselves  the  love 
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KDd  rererence  of  the  whole  nation.  For  Eng- 
land holdi  this  country,  bat  she  does  not  rule  it 
Where  is  there  revprence  for  authoritj  or 
honour  for  the  law  ?  Proclamations  issaed  in 
the  name  of  the  Queen's  representative  are 
trodden  in  the  mire,  like  an  obscene  ballad. 
Mandates  issued  by  the  commissioners  entrusted 
with  the  safety  of  the  capital  are  rent  in  two, 
while  thousands  of  battalioned  men  march  clean 
through  them.  In  the  presence  of  the  judges, 
the  very  counsel  of  the  court  confederate  with  the 
traversers  at  the  bar  or  the  prisoner  in  the  dock.*' 
»  The  last  observation  refers  to  au  oc- 
carrence  which  took  place  at  the  con- 
yiction  o{  Mitchd;  but  the  preceding  por- 
tions of  the  paragraph  prove  that  the 
object  in  view  was  to  supersede  the  con- 
Btitnted  authoribies  of  the  conn  try  by  the 
establishment  in  Ireland  of  a  native  power 
— a  popular  executive — which,  to  use  his 
own  words, 

"  would  overtop  the  officials  of  Dublin  Castle  in 
a  week." 

The  remainder  of  the  article  is  as 
follows :  -^ 

"  There  is  do  Government  The  poor  shivering 
makeshift  in  Dublin  Castle  that  solicits  the  honour 
of  your  patronage,  like  a  struggling  tradesman, 
and  acknowledges  your  favours  by  return  of  post, 
with  a  profusion  of  obsequious  gratitude,  is  not 
a  Government,  but  an  impostor.  Whosoever  is 
entitled  to  govern,  does  not  call  beggars  and 
strangers  from  the  four  winds  to  proclaim  that 
he  ought  to  be  permitted  to  sit  in  the  seat  of 
authority.  But  combine  and  concentrate  the 
authority  of  the  people,  and  it  shall  rule  as  no 
king  has  ever  done,  and  no  viceroy  has  so 
much  as  pretended  to  do.  As  it  is  not  power 
but  discipline  that  is  wanted  to  the  people,  so  it 
is  not  genius  so  much  as  authority  that  is  deficient 
in  their  counsellors.  Delay  in  the  crisis  of  a 
country  is  intolerable,  and  the  people  are 
entitled  to  know  at  once  whether  this  will  be 
done  or  not  done.  To  have  this  fact  settled 
even  in  the  negative  would  be  good  work.  All 
things  but  doubt  and  delay  are  endurable ;  and 
if  we  are  indeed  to  wrench  her  bleeding  prey 
from  England  they  must  cease.  For  if  the  best 
and  surest  road  to  freedom  (the  union  of 
parties)  be  closed,  men  will  concentrate  them- 
selves upon  the  second  best.  Let  us  only  be 
sure  of  what  is,  and  what  is  not,  attainable. 
Meantime,  no  locality  ought  to  wait  an  hour  for 
the  capital.  Every  Repealer  ought  to  arm. 
Every  district  of  Repealers  ought  to  combine 
into  a  club.  Wherever  a  club  already  exists,  it 
ought  to  undertake  the  duty  of  organising  die 
neighbouring  district.  We  must  know  no 
pause,  and  no  rest,  till  Ireland -is  in  a  position 
to  offer  the  ultima  ratio  to  England.  She 
understands  no  other  argument.        C.  G.  D." 

The  next  publication  charged  is  a  long 
article  on  June  17th,  of  which  the  follow- 
ing passages  are  set  out  in  the  indict- 
ment— 

«  Thb  Usbs  of  Uhion. 

**  Frankly,  we  go  into  this  league  to  establish 
olnbs  universally;  to  regain  for  Ireland  the 


generous  aid  of  our  foreign  friends ;  to  eompass 
a  national  council  of  800  elected  representativee 
fit  to  confront  the  majesty  of  England,  or  the 
sterner  majesty  of  death.  We  did  not  stipu- 
late that  the  new  body  shall  speak  by  any  scale 
of  sedition  alternating  from  the  flat  of  moral 
force  to  the  sharp  of  felony.  We  only  desire  a 
national  league  on  a  national  foundation,  to 
consult  the  people's  will  and  do  the  people's 
work.  Our  own  way  for  doing  it  is  through 
the  clubs  and  the  Council  of  Three  Uundred,  by 
the  weapons  of  diplomacy  or  arms,  as  the  case 
may  demand ;  and  if  the  great  majority  of  Ire- 
land are,  as  we  believe,  of  tne  same  mind,  it  may 
be  done  and  over  in  six  months  from  the  first 
day  the  league  begins  its  operations.  Abroad, 
unity  would  give  our  struggle  the  front  and 
bearing  of  a  national  revolution.  In  the  eyes  of 
Europe  and  America,  it  would  then  be  Ireland 
against  England,  not  an  Irish  party  against  an 
empire.  This  would  be  a  great  gain — a  greater 
yet  would  be  its  moral  and  ^vernmental  eflect 
on  our  settlers  in  Great  Rntain,  Canada,  Aus- 
tralia, and  the  United  States.  No  mother 
country  in  Europe  has  more  devoted  colonies 
than  our  own.  They  are  governed  by  the  very 
name  of  home;  their  conduct  is  shaped  by 
every  wind  which  brings  them  news  from  Ire- 
land. Every  division  in  Ireland  splits  them  up ; 
every  outrage  to  Ireland  thrills  them  to  the 
farthest  frontier  of  their  exile-land ;  every  brave 
or  wise  deed  done  on  this  soil  excites  them  with 
the  wildest  joy  and  expectation.  Israel  in 
bondage  never  wept  or  prayed  or  suffered 
more  for  Sion,  or  more  ardently  believed  in  its 
restoration,  than  they  believe  in  Ireland's.  To 
these  myriads  of  our  race— still  ours,  how 
far  soever  from  us — native  union  will  be  the 
symbol  of  native  success,  and  a  model  for  their 
political  guidance  in  their  far-off  settlements. 
The  opening  of  the  Irish  League  will  be  to  them 
the  opening  of  an  era.  To  watch  over  it  and 
anticipate  its  wishes,  will  become  their  passion 
and  purpose  in  life.  And  should  the  power  of 
the  empire  be  fluog  upon  Ireland,  they  will 
assail  it  in  every  latitude  where  it  has  flag  or 
factory,  ship  or  settlement.  A  war  with  Ireland 
will  not  be  a  national,  still  less  a  civil  war;  it 
will  become  a  war  of  races  and  institutions  in 
every  colony  of  Great  Britain.  The  red  flag 
will  be  nowhere  safe,  if  a  troop  of  Irishmen 
catch  it  within  their  horizon.  It  will  be  chased 
and  hunted  on  every  foreign  shore.  Around 
the  pillars  of  this  overgrown  despotism  there 
are  planted  everywhere  hosts  of  daring,  strong, 
and  vengeance- seeking  sons  of  Ireland.  The 
trumpet  that  sounds  the  first  onslaught  on  our 
national  ranks  will  see  the  greatest  dismember- 
ment of  an  empire  the  world  has  witnessed 
since  the  Goths  demolished  Rome.  One  crown- 
ing reason  for  immediate  union  is  the  diligence 
with  which  British  diplomacy  is  to  this  hoar 
working  to  prevent  it.  Whence  comes  this 
sudden  zeal  for  confederate  honour  and 
O'ConnelPs  posthumous  fame— this  nice  dis- 
crimination of  living  character — ^these  appeals 
to  personal  pride  and  pique,  but  from  the  fears 
and  the  interest  of  the  enemy?  If  we  allow 
them  to  prevail  we  deserve  to  remain  slaves  in 
the  hands  of  this  diplomatic  people^     They  set 
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np  chief  against  chief,  and  we  fidl  into  their 
Hnares  like  Hindoos.  They  coauteifeit  ramours 
and  statements,  and  circulate  them  among  us  as 
decoys,  and  we  are  taken  by  such  fiimiliar  bait, 
as  if  we  had  never  seen  it  before.  When  will 
we  learn  to  shan  them  when  they  smile,  to  hate 
them  when  they  praise,  to  distrust  them  when 
they  swear,  to  strike  them  when  they  intrigue, 
to  trust  them  only  when  they  denounce  and 
threaten,  to  know  their  true  nature,  and  discover 
the  same  deceitful  enemy  in  every  disguise? 
This  union  is  at  present  indispensable  and  im- 
perative. The  ministers  of  the  empire  prefer  a 
civil  war  to  an  Irish  legislatore.  The  base 
aristocracy  of  Ireland  have  declared  for  the 
minister,  and  against  the  soil  by  which  they 
live.  The  Irish  movement  now  becomes  simplj 
a  question  of  force  —force  of  will  and  force  of 
organization.  It  has  ceased  to  be  a  debateable 
question,  propagandism,  or  a  demonstration. 
With  petitions,  motions,  resolutions,  and  all 
oratory  of  the  remonstrative  order,  it  is  done  for 
ever.  Does  Ireland  really  will  national  institu- 
tions ?  If  so,  Ireland  must  prepare  herself  to 
assert  them  by  union  and  by  action.  Every 
town,  village,  and  barony  mast  have  its  club, 
every  club  its  committee,  every  committee  its 
plan  of  operations  cohering  with  the  general 
policy.  When  this  is  done,  and  Ireland  from 
end  to  end  is  bound  together  b^  a  spirit  of 
sympathy  and  cords  of  combination,  it  will  be 
a  feasible  work  to  emancipate  her  from  the 
British  yoke,  and  give  her  whatever  form  of 
government  the  national  will  decrees." 

In  the  seyeral  parts  of  the  article,  the 
writer  states  the  object  and  neoessity  of 
nniou  amongst  themselves,  and  the 
advantages  that  wonld  be  derived  in 
attacking  England  in  her  different 
colonies,  and  wherever  her  flag  shonld 
be  seen  abroad.  As  to  altering  the 
Government  by  the  national  will,  it  was 
proposed  to  be  effected  through  the 
instramentality  of  armed  clubs  throughout 
the  oonntiT ;  and  how  that  coald  be  done 
consistently  with  allegiance  to  the  Crown, 
I  am  really  at  a  loss  to  imagine. 

The  next  document  is  a  letter  written 
by  Mr.  Duffy  to  Mr.  amith  0*Brien.  It 
bears  no  date  but  **  Saturday  "  ;  but  you 
will  probably  be  satisfied  that  the  actnal 
date  of  the  letter  was  Saturday,  the  17th 
of  June.    The  letter  is  as  follows  : — 

•*  My  dear  Sir,— I  am  glad  to  learn  that  you 
are  about  to  commence  a  series  of  meetings  in 
Munster.  There  is  no  half-way  house  for  you— 
you  will  be  head  of  the  movement,loyally  obeyed, 
and  the  revolution  will  be  conducted  with  order 
and  clemency;  or  the  mere  anarchists  will  pre- 
vail with  the  people,  and  our  revolution  will  be 
a  bloody  chaos.  You  have  at  present  Lafay- 
ette's place — so  graphically  painted  by  Iiamar- 
tine — and  I  believe  have  faJlen  into  Lafayette's 
error,  that  of  not  using  it  to  all  its  extent,  and 
in  all  its  resources.  I  am  perfectly  well  aware 
that  you  don't  desire  to  lead  or  influence  others 
—but  I  believe  with  Lamartine  that  that  feel- 
ing, which  is  a  high  personal  and  civic  virtue. 


is  a  vice  in  revolutions.  One  might  as  well  I 
think,  not  want  to  influence  a  man  who  was 
ffoing  to  walk  on  thawing  ice,  or  to  cross  a 
fordless  river,  as  not  to  desire  to  keep  men 
right  in  a  political  struggle,  and  to  do  it  with 
might  and  main.  If  I  were  Smith  O'Brien,  I 
would  shape  out  in  my  own  mind,  or  with  such 
counsel  as  I  valued,  a  definite  course  for  the 
revolution,  and  labour  incessantly  to  develop  it 
in  that  way.  For  example,  your  project  of 
obtaining  signatures  to  the  roll  of  the  National 
Guard,  and  when  a  sufficient  number  were  pro- 
cared,  and  not  sooner,  calling  the  Council  of  Three 
Hundred,  was  one  I  entirely  relied  upon.  But  it 
has  been  permitted  to  fall  into  disuse,  and  could 
scarcely  be  revived  now.  The  clubs,  however, 
might  take  the  place  of  the  National  Guard, 
and  the  proposal  in  yoor  letter  on  union  of  a 
definite  number  of  clubs  being  formed  would 
just  suit  as  well,  if  it  were  vigorously  and  syste- 
matically carried  out,  each  cUiy  adding  an  item 
to  it,  and  all  the  men  we  could  influence  em- 
ployed upon  it.  Foigive  me  for  urging  this  so 
anxiously  upon  you,  but  1  verily  believe  the 
hopes  of  the  country  depend  upon  the  manner 
in  which  the  next  two  months  are  used.  There 
is  not  a  town,  in  which  you  could  not  And  a 
band  of  missionaries  to  organize  the  neighbour- 
ing counties ;  every  club  has  its  active  men  fit 
for  this  work ;  and  it  is  only  by  applying  all 
our  force  to  it,  that  we  will  succeed.  Wich 
best  regards  to  Mrs.  0*Brien,  believe  me,  my 
dear  sir,  very  truly  yours, 

"  C.  G.  Duffy." 

This  letter  appears  to  haye  been 
called  forth  by  a  letter  of  Mr,  Smith 
0'Brien%  headed  "The  Union  of  Re- 
pealeri,"  dated  Jane  12th,  and  pablished 
in  the  NcUion  of  June  17th.  [The 
Attorney -General  read  the  letter  in  which 
the  writer  advocated  the  union  of  Re- 
pealers of  all  shades  of  opinion,  and  an 
independent  organization  of  at  least  one 
thousand  Repeal  Clubs  throughout  the 
country.!  The  letter  to  Mr.  O'Brien  wag 
found  in  his  trunk  upon  his  arrest  at 
Thurles,  and  therefore  I  assume  that  it 
was  written  before  the  month  of  August. 
I  submit  that  it  bears  internal  evidence 
of  haying  been  written  in  June  or  July. 
You  will  say  what  was  the  object  of  the  ad- 
vice which  Mr.  Duffy  gave  Mr.  O'Brien  in 
that  letter.  What  was  the  nature  of  the 
revolution  spoken  of  in  it  P  Was  it  to  be 
effected  through  the  instrumentality  of  a 
National  Guam,  or  armed  clubs,  number* 
ing  800  men  each,  there  being  500  or  1,000 
of  these  clubs  P  If  so,  you  will  have  to 
consider  of  what  description  the  revolu- 
tion was  to  be— whether  it  was  to  be 
consistent  with  a  peaceful  change  in  the 
institutions  of  the  country,  or  was  the 
letter  an  instigation  to  Mr.  O'Brien  to 
take  the  lead  in  a  treasonable  movement 
against  the  sovereign  P  It  is  a  matter  of 
history  that  at  the  time  Mr.  0*Brien  was 
arrested  he  had  been  engaged  in  a  rebel- 
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lions  and  treasonable  proceeding.  The 
next  document  on  which  the  Crown  rely 
is  in  the  publication  of  the  24th  of 
Jane— 


«Ikblaiid*8  Capacitt  to  Assbrt  Her 

lNDEPS2a>SNCB. 

'*  Mr.  Lacas,  of  the  Tablet,  in  a  letter  pub> 
liflbed  in  bis  own  paper,  witb  bis  own  siguature, 
discusses,  witb  great  confideoce,  tbe  question 
wbether  Ireland  can  win  her  independence  at 
present,  or  witbin  any  specific  time ;  and,  after 
a  serious  monologue  on  tbe  pros  and  cons,  be 
arrives  at  tbe  conclusion  tbat  8be  positively  can 
not.  *  Notbing,'  be  avers,  *  but  a  new  0*Con- 
nell,  or  some  semblance  of  bim,  can  enable  ber 
to  extort  concessions  in  time  of  peace ;  notbing 
but  a  military  O'Connell  can  enable  ber  to 
extort  concefssions  by  force  of  arms.'  And  con- 
siderable social  intercourse  with  the  prominent 
ilepealers  induces  bim  to  pronounce,  not  merely 
tbat  there  is  no  0'O>nneU  among  them,  but 
that  there  is  not  practical  ability  enough  to 
kindle  into  insurrection  a  population  which  be 
believes  is  as  ready  for  explosion  as  a  hand 
grenade  for  the  fusee. 

«<  <  Observe,*  be  says, '  that  I  speak  not  of  one 
set  alone,  but  of  tbe  whole  body  of  Repeal  chiefs 
with  whom  chancy  has  made  me  acquainted. 
Nothing  more  delightful  than  to  live  witb 
them,  each  and  all,  and  to  enjoy  their  society ; 
but  in  difficult  and  stormy  times  nothing  could 
be  more  impossible  than  to  follow  their  guid- 
ance, or  be  obedient  to  their  rule.'  Some 
friends,  who  find  their  equanimity  disturbed  by 
this  confident  damnation  pronounced  against 
the  present  race  of  Irishmen,  demand  to  have  it 
nouced  in  the  Nation,  and  some  cause  shown 
(if  possible)  for  believing  that  the  fate  of  Ire- 
land does  not  depend  entirely  upon  Mr.  Lucas's 
boon  companions,  and  tbat  she  is  not  denied  all 
hope  of  deliveraDCe  until  tbat  apocryphal  era 
when  another  O'Connell  is  born,  bred,  matured, 
and  blown  into  a  full-grown  Liberator. 

**  1  had  not  originally  intended  to  notice  tbe 
letter.  Mr.  Lucas  is  profound  in  dogmatic 
theology  and  ecclesiastical  history,  and  a  writer 
of  uncommon  pith  on  every  subject  be  touches ; 
but  I  did  not  rate  bis  military  criticism  very 
high.  I  conceived  it  quite  possible  that  had  be 
visited  Vienna,  Milan,  Palermo,  or  Paris,  a  few 
month*  ago,  he  would  have  insured  the  stability 
of  the  tyrant  there  with  equal  confidence.  But 
as  judgments  of  this  kind  pronounced  witb  so 
much  vigour  and  assurance  are  calculated  to 
disturb  weak  minds  at  home,  and  have  disturbed 
them,  and  are  certain  to  pamper  tbe  insolent 
and  domineering  spirit  of  England,  it  may  be- 
come a  kind  of  duty  to  show  that,  whether 
successful  insurrection  be  possible  or  otherwise, 
Mr.  Lucas*s  reasons  for  believing  it  not  possible 
are  of  no  practical  value.  For  I  am  well  con- 
vinced our  liberty  can  come  by  peaceful  nego- 
tiation only  when  it  is  made  plain  and  incon- 
trovertible tbat  we  are  able  to  win  it  by  war.  I 
believe  this  is  easily  shown ;  but  I  undertake 
tbe  task  with  no  great  relish ;  both  because  all 
writing  on  such  a  subject  by  one  who  judges 


<  by  tbe  bookish  theorie '  is  tolerably  certain  to 
be  lame  and  defective ;  and  because,  as  far  as  it 
may  be  aimed  at  this  English  spirit  of  superior- 
ity,  it  will  probably  be  a  spent  shot  I  have 
great  reliance  on  the  truth  of  a  saying  of 
Thomas  Davis's,  that  Englishmen  wiU  scarce 
learn  to  think  of  us  with  common  respect  until 
we  have  beaten  them  in  balf-a  dozen  battlee. 
At  all  events  we  must  make  it  clear  tbat  we  are 
not  incapable  of  tbe  victory.  It  is  in  this  spirit 
I  write. 

"  I  have  left  myself  little  space  to  illustrate 
those  resources  of  the  country  for  a  successful 
^erilla  war  which,  as  I  conceive,  outweigh  the 
imputed  infirmities  of  the  Celtic  character.  But 
I  may  run  rapidly  over  two  or  three.  The 
cheerful  endurance  of  fatigue  is  a  main  requisite. 
It  would  be  liard  to  starve  an  Irish  parish  into 
capitulation.  They  could  subsist  on  half  tbe 
rations  necessary  for  regular  troops.  With 
frieze,  leather,  linen,  beef,  and  potatoes  (all 
abundant  at  home)  their  commissariat  is  com- 
plete. A  facility  in  throwing  op  earthworks,  in 
pulling  down  bridges,  in  inundating  roads,  in 
perforating  walls,  and  the  like,  is  a  second. 
And  here  our  railway  '  navvies,'  tbe  labourers 
on  Sir  Randolph  Bouth's  '  public  works,'  and 
the  better  class  of  workmen  and  engineers 
trained  in  tho  ordnance  survey,  furnish  sappers 
and  miners  ready  made.  Our  knowledge  of 
the  country,  compared  to  tbe  helpless  ignorance 
of  foreign  soldiers  and  officers,  the  natural 
facilities  of  the  island  for  defence,  its  bills, 
rivers,  bogs,  and  moantaius,  and  its  artificial 
ditches  and  embankments,  are  all  strong  points 
in  favour  of  the  people.  The  country  is  one 
which  can  be  traversed  only  by  its  public  roads, 
and  a  day  would  render  them  impassable  by 
cavalry  or  artillery.  But  tbe  new  element  in 
the  struggle  of  most  momentous  consequence 
is  our  Irish  garrison  in  England.  A  war  would 
now  be  conducted,  if  it  lasted  beyond  a  week, 
not  as  a  butchery  of  rebels,  but  as  a  civilized  con- 
test between  two  nations.  England  knows  full 
well  that  any  barbarous  violation  of  the  usages 
of  war  would  be  revenged  on  ber  ships,  and  her 
cities,  and  ber  colonies,  wherever  her  bloated 
and  sensitive  empire  exists  on  tbe  earth.  Dis- 
cretion would  make  ber  humane,  or  woe  to  tbe 
modem  '  Bome  of  the  sea.' 

"  To  conclude  these  hasty  comments,  let  me 
repeat  that,  whatever  be  the  probability  of  an 
Irish  revolution,  or  whatever  be  its  chances  of 
success,  no  Irishman  need  despair  of  bis  coun- 
try, no  English  minister  need  feel  more  secure 
in  bis  despotism,  because  my  friend  of  the 
TMet  has  turned  Black  Prophet.  His  specu- 
lations are  very  ingenious,  and  presented  in  a 
elear  and  striking  aspect;  but  the  chances  of 
revolution  evade  all  arithmetic.  The  artisans  of 
Paris,  tbe  students  of  Vienna,  the  unarmed 
burghers  of  Milan,  have  wrought  wonders  no- 
where foretold,  and  out  of  the  range  of  ail 
ordinary  foresight  They  reprove  the  audacity 
that  would  fix  tbe  limit  of  popular  power ;  and 
they  strengthen  tbe  soul  of  struggling  nations 
with  tbe  assurance  tbat  the  justice  of  their 
cause  equalizes  or  abolishes  tbe  most  formid- 
able odds. 

C.  G.  D." 
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The  next  artiole  was  oontained  in  the 

Eublioation  of  the  Ist  of  July,  and  was 
eaded — 

«Tus  Valub  of  ah  Irish  Harvest. 

"There  is  growing  to-daj  on  Irish  soil 
80,000,000/.  worth  of  produce,  by  the  reckon- 
ing of  the  best  accountants.  There  are  beg- 
ging to-day  between  the  hedge-rows  that  fence 
in  those  treasures  two  millions  of  the  Irish 
people ;  there  dwell  next  door  to  beggary  and 
bankruptcy  in  the  towns  and  ports  through 
which  the  vast  hoard  of  wealth,  it  is  said,  mast 
be  smuggled  away  before  Christmas  next, 
another  miserable  million. 

'*To  our  minds,  if  these  80,000,000/.  were 
boldly  taken  advantage  of,  a  new  foundation  for 
life  might  be  laid  in  Ireland.  Let  us  suppose 
the  thing  about  to  be  tried,  let  us  suppose  a 
thousand  clubs  of  300  men  spread  over  Ireland, 
their  dub-rooms  over  against  every  barrack  in 
town,  and  country,  their  scouts  spying  through 
every  pass,  their  thousands  battalioned  m  every 
city,  their  Irish  League  or  Council  of  three 
hundred  honest,  clear-headed,  and  brave  with 
great  purposes :  what  might  not  a  regeneration 
fund  of  80,000,000/.  be  turned  to  ? 

"Less  than  one  half  of  it  would  feed  the 
people  till  another  harvest  had  forced  its  way 
into  the  light. 

'*  It  is  the  opinion,  even  of  English  econo- 
mists, that  one  year's  produce  in  Ireland  is  two 
years'  food.  Upon  the  appropriation  of  this 
first  part  there  could  be  no  quibble,  and  should 
be  tolerated  no  argument.  If  any  man  said 
nay,  and  put  forth  his  hand  upon  the  people's 
food,  their  answer  would  be  the  pike  point  or 
the  bullet." 

The  proposition  made  was,  that  the 
crop  of  the  country  should  be  taken,  and 
be  at  once  placed  at  the  disposal  of  the 
proposed  legislative  council.  If  that 
can  be  consistent  with  any  legal  or  con- 
stitutional change,  it  certainly  is  be- 
yond my  comprehension.  But  it  is 
within  my  comprehension  that,  if  there 
was  a  provisional  government  or  a 
national  council  formed,  for  the  purpose 
of  setting  a  revenue  to  carry  on  the  war 
and  support  their  army,  they  might  find 
it  necessary  to  seize  upon  the  crop,  and 
possess  themselves  of,  and  confiscate  the 
property  of  those  who  were  opposed  to 
them.  But  could  that  be  said  to  be  con- 
sistent with  any  constitutional  agitation, 
or  with  any  constitutional  liberty  P  The 
article  goes  on — 

"  The  use  of  the  surplus  produce  is  a  legiti- 
mate subject  for  deliberation,  and  will  indeed 
challenge  all  our  economic  knowledge,  seeing 
the  Statistical  Society  and  Dr.  Whately  will 
lend  us  no  light  in  its  distribution.  To  direct 
the  expenditure  of  40,000,000/.  of  money,  to  an 
Irish  government  just  come  to  power,  must  be  a 
tax  of  great  complexity  and  anxiety.  How 
much  of  it  shall  be  diverted  into  the  long  dried 


channels  of  native  trade,  and  how  ?  What  por'* 
tion  of  it  shall  be  appropriated  by  the  State, 
and  for  what  purposes  ?  What  balance  of  it 
may  go  to  pay  a  fair  rent  to  resident  proprietors, 
and  buy  out  those  who  wish  to  be  quit  of 
Ireland  ?  All  these  will  be  very  vital  and 
primary  considerations.  But,  whereas  the  rental 
of  the  country  is  but  13,000,000/.,  and  its  usual 
imports  of  manufactures  not  very  much  more» 
this  surplus  might  well  be  made  to  cover  all  our 
actual  requirements  from  harvest  to  harvest, 
though,  of  course,  the  mortgagees,  Jews,  and 
absentees  would  suffer  by  the  new  courses  our 
expenditure  would  take. 

"  However,  they  must  suffer.  They  must  be 
dipt  of  their  rack-rents  and  usurious  percent* 
ages,  or  the  people  must  die  or  be  banished. 
There  is  no  alternative.  There  must  be  in  Ire- 
land a  social  revolution  or  a  wilderness.  Eng- 
land, Italy,  France,  and  Prussia  all  have  h^ 
their  peasant  insurrections,  their  revolutions  in 
tenure,  their  wars  for  the  possession  of  the  soil. 
Ireland's  is  at  last  at  hand.  Too  long,  too  long 
has  it  been  delayed,  and  however  quickly  it  may 
be  accomplished,  it  cannot  fully  serve  its  pur- 
pose, since  it  cannot  call  the  dead  to  life.  But 
it  can,  at  least,  preserve  the  survivors.  Come 
it  must,  and  soon,  if  energy,  truth,  and  courage 
survive  among  us." 

The  object  expressed  in  the  article 
was  to  seize  upon  the  crop  of  the 
country,  and  do  with  it  as  they  pleased, 
without  reference  to  the  will  or  the 
rights  of  the  owners.  The  men  who, 
by  honest  industry,  had  realized  pro- 
perty, which  was  in  the  possession  of  ten* 
ants,  should  take  whatever  in  the  shape 
of  compensation  those  concerned  in  the 
movement  chose  to  fix,  or  get  the  pike  or 
the  bullet.  Could  those  proceedings  be 
consistent  with  a  peaceful  or  legal 
change  P  or  would  it  be  consistent  with 
the  description  of  revolution  meant  by 
the  prisoner  P  In  the  paper  of  the  8th  of 
July  was  a  letter  from  Mr.  T.  F.  Meagher^ 
addlressed  to  the  members  of  the  Dublin 
clubs,  with  some  observations  from  Mr« 
I^uffVf  in  reference  to  it  and  adopting 
its  sentiments.  [The  Attorney- General 
then  proceeded  to  read  the  observations 
alluded  to,  relative  to  Mr.  Meagher*8 
letter.] 

Ball,  J.,  observed  that  the  extract  was 
not  in  the  indictment. 

Attorney  -  General  :  No,  because  the 
article  was  of  an  innocent  character,  but 
it  adopted  the  sentiments  expressed  in 
Mr.  Meagher's  letter  to  the  clubs.  The 
allusions  by  Mr.  Duffy,  in  the  article  to 
his  military  correspondents,  refer  to 
writings  of  an  abstract  character,  con- 
tainiQg  information  respecting  the  blow, 
ing  up  of  bridges,  wooden  artillery, 
&c.,  purporting  to  come  from  correspon- 
dents, showing,  in  addition  to  what  he 
had  mentioned,  how  a  guerilla  warfare 
might   be   carried   on.      Mr.   Meagher*$ 
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letter  was   a   long   one,  and   concluded 
thus — 

'*  Oar  object — it  is  Bimply  this,  to  destroy  the 
English  interest  in  this  country,  root  and 
branch;  to  institute  a  national  government  in 
this  city,  and  by  our  laws  and  arms  to  restore 
the  country,  in  its  full  integrity  and  glory,  to  its 
own  brave  people. 

*<  Our  determination—to  do  this  at  any  and 
every  risk. 

"  Our  £giith— that  it  will  be  done." 

How  was  that  to  be  effected  nnless  by 
ler^ng  war  ap;ainBt  ber  Majesty,  or  de- 
posing her  Majesty  P  It  was  about  the  8th 
of  July  Mr.  Dujfy  was  arrested,  and,  unfor- 
tunately for  him,  the  prison  discipline  was 
not  so  strictly  enforced  in  his  regard  as  to 
deprive  him  of  the  opportunity  of  publish- 
ing a  long  article,  entitled,  "  The  Point  of 
Attack,"  which  appeared  in  the  Nation 
on  the  15th  of  July,  and  from  which  the 
following  is  an  extract : — 

*'  Oh,  /Hends,  if  you  would  not  see  our  hopes 
fade  like  a  city  in  the  clouds — if  you  would  not 
scatter  all  that  resolute  manhood,  and  dissipate 
that  noble  courage  and  emulation  (the  highest 
possession  of  a  country)  which  were  growing 
up  amongst  us  again  (as  a  foretaste  and  assur- 
ance of  liberty),  take  your  stand  here.  Meet 
the  aggression  of  England  by  a  firmer  front  and 
closer  ranks  {  double  and  quadruple  your  power 
and  resources;  plant  your  clubs  thick  from 
shore  to  shore ;  and,  if  no  way  else  is  left,  strike 
with  an  armed  hand  for  the  last  hope  of  the 
Irish  race.  C.  G.  D. 

"  Newgate  Prison." 

That  article  bears  internal  evidence  of 
having  been  written  by  Mr.  Duffy  himself. 
It  purports  to  be  written  in  I^wgate ;  it 
is  signed  with  the  prisoner's  initials,  and 
a  copy  of  the  publication,  signed  by  the 
prisoner  himBelf,  was  lodged  in  the  Stamp 
Office.  The  next  is  in  tne  Nation  of  the 
22nd  of  Jnly,  which  was  also  published 
while  Mr.  Duffy  was  in  gaol.  It  was 
entitled — 

«*  Casus  Belli.' 

"The  long-pending  war  with  England  has 
actually  commenced.  We  have  been  formally 
summoned  to  surrender  at  discretion.  The 
metropolis  and  the  chief  strongholds  of  nation- 
ality in  the  island  are  audaciously  commanded 
to  deliver  up  their  aims  to  England.  The 
power  of  the  nation  regimented  into  Repeal 
Clubs  is  warned  to  disband  itself  without  parley 
or  delay.  Nearly  forty  prisouers  of  all  ranks 
and  conditions,  now  in  the  hands  of  the  public 
enemy  as  hostages  for  the  people,  await  a  sum- 
mary conviction  and  a  trenchant  sentence.  The 
national  press  of  the  capital  has  been  practically 
suppressed — one  section  no  longer  ventures  to 
utter  the  language  of  resistance;  the  other  is 
only  published  by  open  and  advised  defiance  of 
the  English  authorities.  To  this  pass  the  con- 
test has  come  at  last ;  and  at  this  past  no  con- 


test can  pause ;  the  final  issue  is  not  far  off. 
The  harvest,  which  we  fondly  hoped  would  ripen 
with  our  ripening  hopes,  will  see  them  already 
crowned  and  consummated,  or  scattered  to  the 
four  winds  like  chaff  before  the  winnow.  May 
Grod  deal  with  the  cause  of  the  people  in  this 
perilous  extremity  according  to  his  justice.  We 
have  borne  our  wrongs  in  silence  till  silence 
was  a  sin  and  a  reproach ;  and  now  when  we 
are  pricked  to  the  battle,  to  stand  op  for  our 
very  lives,  in  our  own  land,  we  beseech  the  jnat 
God  that  our  cause  may  prosper  as  far  as  it  is 
pure  and  righteous,  and  no  farther.  It  is  a 
solenui  and  terrible  responsibility  to  advise  m 
nation  to  peril  its  hopes  on  the  battle  field. 
But  it  is  not  the  worst  responsibility.  To  peril 
and  blast  them  without  a  battle  field ;  to  permit 
them  to  fall  to  pieces  by  the  fatal  dry-rot  of 
inaction ;  to  see  them  lost  without  honour,  or 
sympathy,  or  the  chanoe  of  redemption ;  lost  by 
some  fatal  cowardice  or  incapacity ;  that  b  the 
hell  in  which  there  is  no  consolation.  The 
question  of  peace  or  war  is  not  one  for  Ireland 
to-day.  She  has  already,  in  terms  the  roost 
precise  and  deliberate,  prochumed  a  war  of  in- 
dependence. From  the  popular  tribunes,  in  the 
general  press,  from  the  green  hillside,  in  the 
forum  of  the  crowded  city,  in  the  very  midst  of 
the  foreign  senate  itself,  it  has  been  proclaimed 
in  her  name  that  the  limit  of  endurance  was  at 
hand.  And,  God  is  our  witness,  not  rashly  or 
without  cause.  We  saw  our  people  drop  around 
us  like  men  in  a  plague.  We  know  they  were 
murdered  b^  foreign  dominion  no  less  than  if 
each  pale  victim  had  been  selected  for  the  knife 
of  an  assassin.  We  appealed  to  the  justice  of 
our  rulers,  and  they  were  deaf  or  impotent.  We 
turned  to  the  owners  of  the  soil  of  Ireland,  and, 
forgetting  prejudices  long  cherished  and  well 
fouuded,  we  invoked  their  co-operation.  We 
adjured  them  to  draw  our  country  from  under 
the  yoke  of  her  unspeakable  slavery ;  and  not 
for  the  democracy  alone,  but  class  by  class  and 
interest  by  interest,  without  peril  to  any.  We 
laboured  with  them  day  after  da^  in  committees 
and  councils,  pursuing  this  daxzhng  hope,  which 
day  after  day  receded  from  us  like  an  t^ius 
faiutu,  I  was  among  the  last  who  despaired  of 
seeing  a  united  nation  on  the  Irish  soiL  But 
the  time  came  when  to  hope  it  would  have  been 
madness.  The  time  came  when  it  was  pal* 
pable  as  death  that  there  was  no  stay  for  the 
people  against  new  Amines,  or  against  a  flood 
of  demonilization  a  thousand  times  worse  than 
famine  or  death.  The  aristocracy  in  whom  ws 
had  trusted  stood  revealed  as  selfish,  hardened, 
and  unscrupulous — without  chivaliy  and  with* 
out  faith.  Then,  and  not  till  then,  we  cast  them 
away,  and  asked  what  other  cure  was  there  for 
our  desperate  malady.  Alas,  what  cure  was 
there  left  but  one  ?  The  remedy  must  still  be 
proportionate  to  the  disease,  and  the  depth  of 
human  suffering  and  degradation  can  only  be 
medicined  by  the  height  of  human  daring  and 
devotion.  We  heard  the  potent  specific  mut- 
tered in  the  musquetry  of  Palermo,  we  heard  it 
again  sounding  in  the  deeper  echo  struck  by  the 
flying  feet  of  ministers  and  of  kings.  It  was 
trumpeted  to  us  from  every  end  of  Europe  in 
the  litany  of  rising  nations,  no  one  of  whom 
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rose  against  its  oppressors  in  Tain.  And  then, 
at  length,  with  clear  deliberation,  and  full 
knowledge  of  all  the  perils  and  all  the  responsi- 
bility,  bat  with  assured  fiuth  in  Qod*B  provi- 
dence and  the  justice  of  our  cause,  we  bade 
England  choose  speedily  between  concession 
and  the  sword.  We  formally  declared  a  war  of 
independence.  And  now  the  time  is  when  that 
pledge  must  be  promptly  fulfilled,  or  as  formally 
dishonoured.  With  me  war  was  not  a  natural 
or  instinctive  resource;  I  accepted  it  only  as 
the  last  alternative ;  but  I  accepted  it  without 
reservation.  I  counted  upon  resisting  at  the 
first  point  where  further  delay  would  auench 
the  ardour  of  the  people.  I  knew  weU  that 
there  were  limits  to  their  patience— for  they  had 
been  betrayed.  That  a  certain  point  passed, 
thousands  of  brave  men  would  fly  from  the 
country  in  despair — ^that  our  self-reliance  would 
die  out  like  the  setting  suo,  in  a  single  hour ; 
that  the  obscene  vermin  who  had  grown  fat  on 
our  misery  would  re-appear  and  a  new  reign  of 
fraud  begin,  a  thousHnd  times  more  hopeless 
than  the  first.  If  that  hour  is  at  hand,  or  if 
ever  it  shall  come,  may  I  not  stand  upon  Irish 
soil  to  see  it.  The  knell  of  our  hopes  is  the 
saddest  sound  I  can  ever  hear,  though  the  judge 
and  the  jury  that  await  me  should  do  the  will 
of  England  without  conscience  and  without 
mercy.  C.  Q.  D. 

"  Newgate  Prison." 

In  the  same  newspaoer,  the  22iid  of 
Jul/,  was  an  article  heaaed — 

« *  The  Hour  of  Destin t.'  (a) 

"  The  last  plank  has  now,  indeed,  been 
shivered  to  which  we  clung  with  such  despairing 
faith ;  the  last  drop  added  to  the  full  cup  of 
insult  and  misery,  and  it  has  overflowed.  Men 
of  Ireland,  the  hour  of  trial  and  deliverance  has 
at  last  been  struck  by  Providence.  Calmly  con- 
template all  that  God,  humanity',  and  your  out- 
raged country  now  demand  of  yon,  and  then 
resolutely  dare,  heroically  conquer,  or  bravely 
die.  What  have  you  to  fear?  Nothing  in 
heaven,  for  you  are  justified  before  God.  You 
may  kneel  by  your  lifted  battle  flag,  and  call 
him  to  witness  how  you  have  patiently  endured 
every  wrong — suffered,  unrevenged,  every  in- 
famy— and  sought  redress  only  with  streaming 
eyes  and  clasped  hands,  and  passionate  prayers 
for  justice !— justice  1  That  cry  has  gone  up  to 
heaven  and  entered  into  the  ears  of  the  Lord 
of  Sabaoth,  but  it  could  not  melt  the  heart  of 
man.  We  appeal  to  God,  then,  in  the  day  of 
battle  ;  we  claim  his  vengeance  for  our  wrongs, 
for  has  he  not  said,  *  Vengeance  is  mine,  I  will 
repay,  saith  the  Lord '  ?  Do  you  fear  the  judg- 
ment of  men?  Look  round  the  earth — every 
nation  cheers  you  on  with  words  of  hope,  and 
sympathy,  and  encouragement.  Uplift  your 
battle  flag,  and  from  the  two  hemispheres,  and 
from  across  the  two  oceans,  not  words  sdone, 
but  brave  hearts  and  armed  hands  will  come  to 

(a)  This  and  the  following  article,  "  Jacta 
Alea  Est,"  were  written  by  Miss  Elgee,  after- 
wards wife  of  Sir  William  Wilde,  who  had  con- 
tributed to  the  Nation  under  the  name  of 
Bperanxa ;  see  below,  p.  946* 


aid  yon.  Ireland  I  Ireland  I  it  is  no  petty  in- 
surrection— no  local  quarrel — no  party  triumph 
that  summons  yon  to  the  field.  The  destinies 
of  the  world — the  advancement  of  the^human 
race  —  depend  now  on  your  courage  and 
success ;  for,  if  you  have  courage,  success  must 
follow.  Tyranny,  and  despotism,  and  injustice, 
and  bigotry,  are  gathering  together  the  chains 
which  have  been  flung  off  by  every  other  nation 
of  Europe,  and  are  striving  to  bind  them  npon 
us— the  ancient,  brave,  free  Irish  people.  It  is 
a  holy  war  to  which  we  are  call^ — a  war 
against  all  that  is  opposed  to  justice,  and  happi- 
ness, and  freedom.  Conquer,  and  tyranny  is 
subdued  for  ever." 

At  the  time  this  was  pnblished  hj  Mr. 
Duffy,  he  was  in  castodj  under  a  charge  of 
having  published  the  preyioasi  articles.  It 
appears  tome  that  at  the  time  these  articles 
were  published,  no  haman  being  could 
doubt  the  object  and  meaning  of  them  or 
the  previous  articles.  He  made  a  formal 
announcement  to  the  people  that  the 
time  for  war  bad  arriveid ;  and  it  would 
seem  that  he  had  in  bis  own  mind  a  con- 
sciousness that  he  had  put  himself  beyond 
the  pale  of  the  law,  and  that  he  was 
determined  at  any  risk  to  share  the  for- 
tunes of  those  who  were  about  embarking 
in  the  wild  scheme  which  followed.  It 
would  appear  that  he  had  a  fixed  deter* 
mination  in  his  mind  to  do  eyerything  to 
advance  their  object.  He  actually  stated 
that  the  war  had  commenced,  in  an 
article  which  was  more  like  the  hostile 
manifesto  of  an  invading  army  than  the 
publication  of  a  subject  maintaining  a 
particle  of  loyalty  to  his  sovereign. 
Another  portion  of  the  same  article  was 
in  these  words — 

''Rise,  then,  men  of  Ireland,  since  Provi- 
dence so  wills  it.  Rise  in  your  cities  and  your 
fields,  on  your  hills,  in  your  valleys,  by  your 
dark  mountain  passes,  by  your  rivers  and 
lakes,  and  ocean-washed  shores.  Rise  as  a 
nation.  England  has  dissevered  the  bond  of 
allegiance.  Rise,  not  now  to  demand  justice 
from  a  foreign  kingdom,  but  to  make  Ireland  an 
independent  kingdom  for  ever.  It  is  no  light 
task  God  has  appointed  you.  It  is  a  work  of 
trial  and  temptation.  You  have  to  combat 
injustice,  therefore  yon  must  yourself  be  just. 
You  have  to  overthrow  a  despot  power,  but  you 
must  estsblish  order,  not  suffer  anarchy.  Re- 
member it  is  not  against  individuals,  or  parties, 
or  sects,  you  wage  war,  but  against  a  system. 
Overthrow;  have  no  mercy  on  that  system. 
Down  with  it,  down  with  it,  even  to  the 
ground  ;  but  show  mercy  to  the  individuals  who 
are  but  the  instruments  of  that  system.  You 
look  upon  a  land — your  own  land — trodden 
down  and  trampled  on,  and  insulted,  and  on  a 
persecuted,  despairing  people.  It  is  your  right 
arm  must  raise  up  that  trampled  land — ^must 
make  her  again  b^iutiful  and  stately,  and  rich 
in  blessings.  Elevate  that  despairing  people, 
and  make  them  free  and  happy,  but  teach  them 
to  be  majestic  in  their  force,  generous  in  their 
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clemency,  noble  in  their  triamph.  It  is  a  holy 
mission.  Holy  must  be  your  motives  and  your 
acts  if  you  would  fulfil  it.  Act  as  if  your  soul's 
salvation  hung  on  each  deed — and  it  will,  for 
we  stand  already  within  the  shadows  of  eter- 
nity. For  us  is  Uie  combat,  but  not  for  us,  per- 
haps, the  triumph.  Many  a  noble  heart  will  lie 
cold,  many  a  throbbing  pulse  be  stilled,  ere  the 
cry  of  victory  will  arise.  It  is  a  solemn 
thought  that  now  is  the  hour  of  destiny  when 
the  fetters  of  seven  centuries  may  at  last  be 
broken,  and  by  you,  men  of  this  generation — by 
you,  men  of  Ireland.  You  are  God*s  instru- 
ments, many  of  you  must  be  freedom's  martyrs. 
Oh  I  be  worthy  of  the  name ;  and  as  you  act  as 
men,  as  patriots,  and  as  Christians,  so  will  the 
blessing  rest  upon  your  head  when  you  lay  it 
down  a  sacrifice  for  Ireland  upon  the  red  battle 
field." 

You  are  all  aware  that  in  the  inter- 
val between  the  2lBt  and  the  29th  of  July, 
rebellion  was  actually  raging  through 
the  land;  and  that  an  outbreak  had 
taken  place  in  the  county  of  Tipperary, 
with  tne  circumstances  and  result  of 
which  everyone  is  perfectly  familiar. 
During  this  period  Mr.  Duffy  continued 
the  publication  in  his  newspaper  of 
articles  of  a  most  treasonable  nature. 
It  was  presumed  that  a  similar  course 
would  in  all  probability  be  pursued  in  his 
paper  of  the  29th  of  July;  but  the 
Government  were  anxious  to  prevent  the 
circulation  of  that  paper;  and  therefore 
authority  was  given  to  the  police  to  keep 
a  watch  at  the  office  in  which  the  Nation 
was  printed,  and  prevent  its  circulation 
through  the  country.  Accordingly,  im- 
mediately after  the  printing  of  the  paper, 
and  after  its  legal  and  actual  publication, 
its  circulation  was  stopped.  The  circum- 
stances were  these :  Mr.  Duffy  was  him- 
self in  Newgate ;  the  printing  was  carried 
on  through  the  instrumentality  of  others; 
and  the  printing  of  the  paper  of  the  28th 
was  completed,  and  some  thousand  copies 
of  it  were  actually  struck  off  by,  and 
in  the  presence  of,  a  number  of  the  work- 
men employed  by  Mr.  Duffy.  I  submit 
that,  in  point  of  law,  this  amounted  to  a 
publication  of  the  paper,  which  was 
printed  under  the  authority  and  direction 
of  the  prisoner  himself;  for  it  will  be 
proved  that  some  of  the  articles,  and  I 
may  say  the  most  violent  of  them,  pub- 
lished in  the  paper  of  the  29th,  were 
actually  written  by  Mr.  Duffy  himself. 
Amongst  the  manuscripts  that  were  seized 
by  the  police  at  the  time  they  put  a  stop 
to  the  circulation  of  the  paper,  there  was 
a  portion  of  the  manuscript  of  the 
*•  Tocsin  of  Ireland,"  which  appears  to  be 
in  the  handwriting  of  Mr.  Duffy,  I  submit 
that,  in  point  of  law,  the  printing  of  this 
naper  amounted  to  an  actual  publication ; 
but  whether  it  did  or  not,  there  are  other 
counts  in  the  indictment  in  which  it  is 


charged  that  these  articles  were  printed 
for  the  purpose  of  being  published.  One 
of  these  articles  was  the  "  Tocsin  of  Ire- 
land," a  considerable  portion  of  which, 
is  set  forth  in  the  indictment.  It  is  as 
follows : — 

*'Thb  Tocsin  of  Ireland. 
"Ireland  is,  perhaps,  at  this  hour  in  arms 
for  her  rights;  in  arms  for  the  rights  lo 
patiently  solicited,  so  perversely  refused,  so 
tyrannically  trampled  upon,  while  one  fragment 
of  them  remained  —  the  rights  which  she 
sought  in  vain  to  purchase  with  her  tears, 
which  she  springs  up  at  last  to  purchase  with 
her  heart's  blood  only  when  the  sacred  charter 
of  manhood,  without  which  our  life  is  lower 
than  the  dog's  or  the  slave's,  is  trampled  under 
the  feet  of  her  foreign  lords.  It  is  her  last  re- 
source ;  long  evaded,  loog  postponed ;  the 
bitter  cup  which  Heaven  would  not  permit  to 
pass  away  from  her.  And  now,  in  the  face  of 
Europe,  in  the  face  of  America,  in  the  fiice  of 
our  kindred,  our  race,  and  our  nation — in  the 
face  of  the  great  Creator  of  as  all — we  declare 
that  this  war  is  just  and  necessary,  that  men 
may  enter  upon  it  with  a  free  conscience,  and  a 
full  assurance  that  it  is  Heaven's  work.  Arise, 
then,  brave  comrades!  since  it  must  be  so. 
The  firiest  soul  is  now  the  wisest  and  best. 
This  is  the  hour  when  individual  manhood  is 
worth  all  the  arts  and  science  of  diplomacy. 
Whoso  will  strike  fearlessly  at  the  right  hour  is 
a  deliverer  and  a  kin^.  The  destiuy  of  a  nation, 
the  hopes  of  mankind,  to-day  ask  but  the  heart  of 
Sicily  beating  in  the  breast  of  Ireland.  Come, 
then,  dear  friends,  by  our  love  of  the  old  land,  by 
the  stern  memory  of  our  wrongs,  without  redress 
and  without  hope,  save  in  our  own  courage,  come 
and  rally  round  the  g^een  banner  wheresoever  it 
floats.  We  are  the  millions  and  irresistible. 
They  are  but  the  units,  to  be  scattered  before  us 
like  the  single  hunter  before  the  whole  forest  at 
bay.  For  in  our  noble  cause  every  man  has  a  part 
and  an  interest ;  every  village  is  a  depdt,  every 
hand  is  an  ally,  every  stick,  every  stone,  is  a 
weapon.  They  can  stand  before  us  no  more 
than  the  grass  before  the  lava — the  brushwood 
against  the  avalanche.  Be  bold  and  true,  and 
one  moon  will  not  swell  and  fade  till  the  battle 
is  won — won  for  us,  and  our  children,  and  pos- 
terity for  ever — ^won  for  all  the  races  scattbred 
over  that  wide  desert  of  sordid  tyranny  upon 
which  the  sun  never  sets.  There  is  no  neural* 
ity  now.  You  must  choose  your  side,  and 
choose  quickly.  If  you  love  famine,  stripes, 
and  dishonour,  if  yon  are  prepared  to  abandon 
your  arms  and  your  liberty,  join  the  red  ranks 
of  England ;  if  you  love  justice,  if  your  heart 
warms  at  the  memories  of  the  dear  land,  if  it 
swells  with  the  hope  of  her  deliverance  and  her 
glory,  God  bless  you,  your  side  is  with  your 
country — ^your  side  is  beneath  the  green  baimer 
of  Ireland.    Let  no  man  who  has  stimulated 


I  this  quarrel  by  word  or  deed,  presume  to  hold 
back  now.    If  he  does  he  is  dishonoured  and 


accursed. 


'  *  Earth  is  not  deep  enough  to  hide 
The  coward  slave  who  turns  aside ; 
Hell  is  not  hot  enough  to  scathe 
The  traitor  knave  who'd  break  his  faith.' 
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**  If  we  fail — if  our  snccess  is  not  ioBtantaue- 
ous  and  overwhelming — the  shame  will  lie  with 
men  pledged  to  the  cause,  or  secretly  devoted  to 
it,  but  who  hold  back  at  the  right  minute  for 
action.  And  verily  they  will  have  their  reward. 
If  this  cause  perish,  no  cowardice,  no  caution 
will  save  them.  Disgrace  will  dog  them  to  the 
death.  Dishonour  will  sit  like  a  household 
fiend  on  their  hearths.  They  will  be  a  bye-word 
of  scorn ;  and  men  will  point  their  fingers  at 
them  till  the  grave  covers  them  and  the  worms 
prey  upon  them.'* 

The  above  extract  is  the  portion  on 
which  I  rely  to  substantiate  the  charge 
brought  against  Mr.  Duffy,  and  it  will 
be  proved  that  the  concluding  parts  of  it 
were  written  by  him.  In  the  same  paper 
was  the  following  article,  entitled — 

"*  Jacta  Alba  Est.' 
''  The  Irish  nation  has  at  length  decided.  Eng- 
land has  done  us  one  good  service  at  last.  Her 
recent  acts  have  taken  away  the  last  miserable 
pretext  for  passive  submission.  She  has 
justified  us  before  the  world,  and  ennobled  the 
timid,  humble  supplication  of  a  degraded,  in- 
sulted people,  into  the  proud  demand  for  inde- 
pendence by  a  resolved,  prepared,  and  fearless 
nation.  Now,  indeed,  were  the  men  of  Ireland 
cowards,  if  this  moment  for  retribution,  combat, 
and  victory  were  to  pass  by  unemployed.  It 
finds  them  slaves,  but  it  would  leave  them  in- 
famous. Oh,  for  a  hundred  thousand  muskets 
glittering  brightly  in  the  light  of  heaven,  and 
the  monumental  barricades  stretching  across 
each  of  our  noble  streets,  made  desolate  by 
England — circling  round  that  doomed  castle, 
made  infamous  by  England— where  the  foreign 
tyrant  has  held  his  council  of  treason  and 
iniquity  against  our  people  and  our  country  for 
seven  hundred  years.  Courage  rises  with 
danger,  and  heroism  with  resolve.  Does  not 
our  breath  come  freer,  each  heart  beat  quicker 
in  these  rare  and  grand  moments  of  human  life, 
when  all  doubt,  and  wavering,  and  weakness  are 
cast  to  the  winds,  and  the  soul  rises  majestic 
over  each  petty  obstacle — each  low,  selfish  con- 
sideration— and,  flinging  off  the  fetters  of  preju- 
dice, bigotry,  and  egotism,  bounds  forward  into 
a  higher,  divinest  life  of  heroism  and  patriot- 
ism— defiant  as  a  conqueror,  devoted  as  a 
martyr,  omnipotent  as  a  deity.  We  appeal  to  the 
whole  Irish  nation — is  there  any  man  amongst  us 
who  wishes  to  take  one  further  step  on  the  base 
path  of  sufferance  and  slavery  ?  Is  there  any 
one  man  who  thinks  that  Ireland  has  not  been 
sufficiently  insulted,  that  Ireland  has  not  been 
sufficiently  degraded  in  her  honour  and  her 
righto,  to  justify  her  now  in  fiercely  turning 
upon  her  oppressor  ?  No,  a  man  so  in&mous 
cannot  tread  the  earth ;  or,  if  he  does,  the  voice 
of  the  coward  is  siifled  in  the  clear,  wild,  ringing 
shout  that  flies  from  hill  to  hill,  that  echoes 
from  sea  to  sea,  that  peals  from  the  lips  of  an 
uprisen  nation — 'We  must  be  free.'  In  the 
name,  then,  of  your  trampled,  insulted  country — 
in  the  name  of  all  heroic  virtues,  of  all  that 
makes  life  illustrious  or  death  divine — in  the 
name  of  your  starved,  your  exiled,  your  dead ; 
by    your    martyrs    in   prison  cells  and  felon 


chains ;  in  the  name  of  God  and  man  ;  by  the 
listening  earth  and  the  watching  heaven,  I  call 
on  you  to  make  this  aspiration  of  your  souls  a 
deed.  Even  as  you  read  these  weak  words  of 
a  heart  that  yet  palpitates  with  an  enthusiasm 
as  heroic  as  your  own,  and  your  breast  heaves 
and  your  eyes  grow  dim  with  tears  as  the 
memory  of  Ireland's  wrongs  rushes  upon  your 
soul — even  now  lift  up  your  right  hand  to  heaven 
and  swear — swear  by  your  undying  soul,  by  your 
hopes  of  immortality,  never  to  lay  down  your 
arms,  never  to  cease  hostilities  till  you  regene- 
rate and  save  this  fallen  land.  Who  dares  to 
say  he  will  not  follow  when  O'Brien  leads? 
Or  who  amongst  you  is  so  abject  that  he  will 
grovel  in  the  squalid  misery  of  his  hut,  or  be 
content  to  be  flung  from  the  ditch  side  into  the 
living  tomb  of  the  poorhouse,  rather  than 
charge  proudly  like  brave  men  and  free  men, 
with  that  elorious  young  Meagher  at  their  head, 
upon  the  hired  mercenaries  of  their  enemies  ? 
One  bold,  one  decisive  move.  One  instant  to 
take  breath,  and  then  a  rising ;  a  rush,  a  charge, 
from  north,  south,  east,  and  west  upon  the 
English  garrison,  and  the  land  is  ours.  Do 
your  eyes  flash— -do  your  hearts  throb  at  the 
prospect  of  having  a  country  ?  For  you  have 
bad  no  country.  You  have  never  felt  the 
pride,  the  dignity,  the  majesty  of  indepen- 
dence. Yon  could  never  lift  up  your  head 
to  heaven  and  glory  in  the  name  of  Irishman, 
for  all  Europe  read  the  brand  of  slave  upon 
your  brow.'' 

The  article  is  a  very  long  one,  and  it 
would  occupy  too  much  time  to  read  it  in 
full.  It  points  to  the  fact  that  O'Brien 
and  Meagher  were  at  the  head  of  a  move- 
ment directed  against  the  authurity  of 
the  Queen;  refers  to  the  occurrences  at 
Paris,  Yienna,  and  other  cities  ;  and  in- 
cites the  Irish  people  to  engage  in  the 
treasonable  war  which  was  to  be  carried 
on  in  this  country.  There  was  another 
paragraph  in  the  same  paper  assuring 
Mr.  Buffi/ 8  friends  that,  although  in  con- 
finement, he  was  in  good  health,  and  ex- 
pected ere  long  to  meet  them  under  a 
ffreen  banner  to  fight  for  his  country's  in- 
dependence. Although  it  was  alleged 
that  he  was  unable  to  send  letters  from 
Newgate,  yet  it  is  evident  that  he  must 
have  got  some  of  his  friends  to  smuggle 
out  of  the  prison  articles  which  he  had 
written  for  publication  in  the  Nation; 
because,  as  1  have  already  stated,  it  will 
be  proved  that  the  manuscript  of  one  of 
the  articles  was  in  Mr.  Duffy's  hand» 
writing.  I  have  now  gone  through  those 
several  articles  which  will  constitute 
the  principal  evidence  that  will  be  sub- 
mitted to  the  jury.  They  were  published 
in  a  paper  of  which  Mr.  Duffy  was  pro- 
prietor,  printer,  and  publisher.  Several 
of  the  articles  purport  to  haye  been 
written  by  Mr.  Duffy  himself,  his  initials 
**  0.  G.  D.*'  appearing  at  the  foot  of  them  ; 
and  one  only  purports  to  have  been 
written  by  Mr.  Meagher ;  but  it  was  pub- 
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liahed  b^  Mr.  Duffy  and  adopted  by  him 
in  an  editorial  article,  to  which  his  signa- 
ture was  affixed.  If  I  am  not  mistaken 
in  the  import  which  I  give  to  those 
articles,  or  if  I  can  show  that  there  was 
a  settled  determination  in  the  mind  of 
Mr.  Duffy,  such  as  the  Crown  assigns  to 
it,  it  will  clearly  be  yonr  dnty  to  find  a 
Terdict  against  the  prisoner.  Of  coarse, 
if  I  am  mistaken — if,  looking  to  those 
articles  in  their  ordinary  sense,  you  can 
pat  an  innocent  meaning  upon  them — 
yoa  will  adopt  a  difi*erent  coarse,  and 
retam  a  verdict  of  **  Not  Guilty."  Ton 
are  not  to  give  any  overstrained  con- 
struction to  those  articles;  but,  on  the 
other  hand,  it  is  your  dut^  to  consider 
the  ciroamstancea  under  wmch  they  were 
written,  and  the  object  they  had  in  view — 
whether  thev  were  actuated  bv  some 
harmless  or  foolish  idea,  or  by  a  desire  to 
excite  in  the  country  a  feeline  of  dissatis- 
faction, and  to  induce  people  to  join  in 
the  outrage  which  was  subsequently  at- 
tempted to  be  perpetrated.  On  the  whole, 
I  leave  the  case  in  your  hands,  totally  un- 
influenced by  any  personal  feeling  what- 
ever; and  I  shall  be  perfectly  satisfied 
with  any  result  you  may  come  to,  for  you 
are  the  proper  tribunal  to  decide  upon  the 
matter. 

Ball,  J.,  informed  the  jury  that  they 
could  not  return  to  their  respective 
homes,  but  shoald  place  themselves 
under  the  care  of  the  sheriff,  who  would 
provide  them  with  suitable  accommoda- 
tion. 

Bailiffs  were  then  sworn  to  keep  the 
jurora  from  communicating  with  any 
person  ;  after  which,  theywere  conveyed 
in  cars  to  the  Shelbumo  Hotel,  Stephen's 
Green. 

Friday,  February  16th. 

Etidenge  pob  thb  Obown. 

Charles  Vernon — Examined  by  the 

Attorney- Oeneral. 

Begistrar  of  Newspapers  in  the  Stamp 

Office.    Produced  the  original  declaration, 

signed  by  the  prisoner  as  publisher  and 

proprietor  of  the  Nation,  dated  August  8th, 

1844,  pursuant  to  3  &  4  WiU.  4.  o.  76,  and 

also  an  attested  copv  of  such  declaration. 

Also  produced  from  the  Stamp  Office  copies 

of  the  Nation  of  June  3rd,  17th,  24th,  and 

July  8th,  15th,  and  22ad,  which  bore  the 

signature  of  the  prisoner.    Witness  also 

stated  he  believed  the  letter  to  Mr.  Smith 

O'Bri&n,    a    manuscript    headed    "  The 

end  of  the  Tocsin  of  Ireland,*'  and  a  notice 

to  correspondents  (pro<2iM)aci),  to  be  in  tbe 

prisoner's  writing. 

Oroes-ezamined  by  Butt. 
What  opportunities  had  you  of  knowing 
Mr.  Duffy^B  handwriting  P — ^In  March  last 


I  found  some  of  the  oopies  sent  to  the 
Stamp  Office  were  not  signed  by  him.  I 
took  them  to  D'Olier  Street,  and  got  him 
to  sign  them  in  my  presence.  I  hare 
kept  watch  on  his  huid writing  ever  since. 

In  further  cross-examination,  witnees 
stated  that  on  0*Doherty*8  trial  he  had 
denied  ever  having  made' a  mistake  about 
Duffy's  writing,  but  on  Williams's  trial  he 
l^ad  admitted  that  this  was  incorrect,  as  in 
the  internal  between  the  two  triala  ha 
discovered  that  he  had  made  a  mistake  on 
Duff/s  trial  for  libel  in  1846.  In  O'Oon- 
neWs  case  in  1844  he  had  not  attempted  to 
identify  Duffy's  handwriting.  Duffy  was 
required  to  sign  a  copy  of  each  issue  as 
printer  and  publisher. 

WiUiam  Lowe  confirmed  the  last  witness 
as  to  Duffy's  handwriting ;  had  frequently 
seen  him  write  in  the  Nation  printing 
office. 

A  Juror  (Burke) :  Had  not  Mr.  Du/jf 
a  clerk  in  his  office  named  FuUami' — 
Yes. 

Does  he  write  like  Mr.  Duffy  i^-— No,  h© 
forms  his  characters  differently. 

Cross-examined  by  Butt. 

Witness  stated  that  he  had  been  em- 
ployed in  the  office  of  Mr.  Coffey,  of  the 
Monitor  newspaper,  who  formerly  printed 
the  Nation  for  Mr.  Duffy  by  contract.  The 
office  of  the  Nation  was  whoUy  distinct 
from  that  of  the  Monitor,  but  there  was 
a  room  set  apart  for  Mr.  Duffy  at  the 
Monitor  office,  where  on  the  night  of  pub- 
lication he  usually  looked  over  proofs. 
It  was  there  he  saw  Mr.  Duffy  write.  The 
witness  was  cross-examined  at  leneth  as 
to  the  circumstances  under  which  he  left 
Mr.  Coffey's  employment,  and  a  letter  was 
read  askmg  that  he  should  not  be  dis- 
missed, and  stating  that  he  had  nothing 
to  say  in  his  own  justification.  He  had  a 
house  from  Mr.  Duffy,  and  left  without 

?aying  his  rent,  but  arranged  with  Mr. 
Duffy's  clerk  to  leave  two  or  three  hun- 
dredweight of  type  behind. 

Mr.  Duffy:  It  is  the  first  I  ever  heard 
of  it. 

He  had  since  been  charged  in  Glasgow 
with  embezsling  paper.  He  paid  for 
the  paper,  and  the  charge  was  with- 
drawn. He  had  become  insolvent  there. 
He  had  attended  at  the  Glonmel  trials,  and 
received  a  pound  a  day  for  his  expenses. 
He  was  receiving  that  now.  He  last  saw 
Mr.  Duffy  write  in  1845. 

John  Butler  confirmed  the  previous  wit- 
nesses. The  signature  of  July  Ist  was 
somewhat  different  to  the  others. 

Cross-examined  by  Sir  G.  O'LogKlsn. 
It  is  five  years  since  I  saw  Mr.  Duffy 
write.     Three  months  ago  I  was  talking 
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to  a  gentleman  at  the  Castle  when  Mr. 
Bae,  Mr.  Kemmis*8  clerk,  walked  up,  and 
asked  if  Mr.  Duffy  had  not  been  a  tenant 
of  mine,  and  if  I  knew  his  handwriting. 
I  said  I  did.  He  showed  me  the  document 
containing  the  end  of  the  "  Tocsin  of 
Ireland."  I  said  it  was  Mr.  Duffy's 
handwriting.  "  Then,"  saidMr. JBoa, "  you 
go  to  Clonmel  to-night."  Mr.  Duffy  was 
a  tenant  of  mine.  1  receiyed  two  notes 
from  him,  one  in  the  summer  of  1844,  and 
the  other  in  September  1845. 

A  Juror  {Burke) :  I  believe  you  are  in 
the  employ  of  the  Government  P — I  don't 
care  for  any  Government. 

Bwnke:  So  much  the  better  for  you. 
God  keep  us  all  so. 

A  Juror:  Could  you  prove  the  hand- 
writing of  every  tenant  you  had  five  years 
ago  P — Decidedly  not.  The  gentleman  at 
the  bar  writes  a  peculiar  hand.  I  after- 
wards looked  very  carefully  at  the  two 
notes. 

Ball,  J. :  "Was  it  from  any  doubt  you 
entertained  that  you  looked  at  these  docu- 
ments P — No,  but  to  convince  myself,  to 
make  myself  better  acquainted  with  the 
handwriting.  I  have  not  got  them  now. 
I  gave  them  to  a  child,  and  saw  him  burn 
them,  in  October  last.  I  didn't  go  to 
Clonmel.  I  went  off  and  got  out  of  the 
way,  and  kept  quietly  until  the  trials  were 
over.  I  appear  here  with  great  reluc- 
tance. 

Evidence  regarding  the  portmanteau 
in  which  the  prisoner's  letter  to  Smith 
O'Brien  was  found  was  then  given  as  in 
Smith  O'Brien* 8  case,  {a) 

Thomas  N.  Redington—- Extkmmed  by  the 
Attorney-  General. 

Under-Secretary  to  the  Lord  Lieuten- 
ant Confirmed  the  evidence  of  the  other 
witnesses  as  to  opening  the  portmanteau. 

Cross-examined  by  Bvit. 

I  saw  several  letters  in  the  portman- 
teau. I  dare  say  I  read  at  least  half-a- 
dozen  others.  I  selected  this  particular 
letter  because  it  struck  me  it  had  some 
connection  with  the  recent  outbreak. 
There  were  among  the  papers  letters 
having  reference  to  debates  in  the  House 
of  Commons,  and  also  many  documents  of 
a  private  nature.  To  judge  of  the  general 
character  of  the  papers,  they  appeared  to 
me  to  run  over  a  good  many  years.  The 
letter  to  Mr.  0*Brien  appeared  to  me  to 
be  the  only  important  document  in  the 
trunk. 

Thomas  Henry  Burke  confirmed  the  last 
witness,  and  spoke  to  handing  over  the 
other  papers  found  in  the  trunk,  by  Mr. 

(a)  See  above,  p.  1. 


Bedvngton's  directions,  to  the  Commis- 
sioner of  Metropolitan  Police. 

The  Attorney-General  proposed  to  read 
the  letter  to  Smith  0*Brxen. 

Sir  0.  O^Loghlen :  There  is  no  evidence 
that  this  letter  was  written  by  the  prisoner 
after  the  passing  of  11  &  12  Vict.,  as 
charged  in  the  overt  act. 

The  Attorney- General  put  in  the  pri- 
soner's statutory  declaration  that  he  was 
sole  proprietor,  printer,  and  publisher  of 
the  Nation,  also  the  Nation  of  June  17th, 
in  which  was  published  a  letter  dated 
June  12th,  and  purporting  to  be  written 
by  Smiih  O'Brien  to  T  M.  Halpin,  secre- 
tary to  the  Irish  Confederation. 

Butt  objected  that  the  statutory  de- 
claration did  not  make  the  newspaper 
evidence  against  the  proprietor  of  the 
facts  stated  in  its  columns. 

Ball,  J.:  The  declaration  is  primd 
facie  evidence  of  all  matters  and  things 
contained  in  it;  this  letter  may  read  to 
show  that  there  was  such  a  letter  of  Mr. 
O'Brien's  as  that  referred  to  in  Mr.  Duffy's 
letter. 

The  Attorney  -  General  read  Smith 
O'Brien's  letter  in  the  Nation,  and  argued 
that  yLr,  Duffy's  letter  clearly  referred  to  it. 

Sir  C.  O'Loghlen  objected  that  the 
Crown  were  not  entitled  to  read  Mr. 
Duffy's  letter  in  evidence.  Even  suppos- 
ing that  it  referred  Lo  the  letter  published 
in  the  Nation,  there  was  no  evidence  that 
both  were  not  written  before  the  passing 
of  11  &  12  Vict  c.  12.,  under  which  the 
indictment  was  framed. 

Ball,  J. :  The  Crown  contend  that,  in- 
asmuch as  the  letter  published  in  the 
Nalion  purports  to  be  on  union,  and  sug- 
gests a  definite  number  of  clubs,  it  is  the 
letter  referred  to  in  Mr.  Duffy's  letter.  If 
so,  it  is  conclusive  on  the  matter  of  fact, 
that  Mr.  Duffy's  letter  was  written  after 
the  other,  and  after  the  passing  of  the 
Act. 

The  Attorney- General  read  Mr.  Duffy's 
letter  to  Smith  0'Brien.(a) 

Robert  Gemon — Examined  by 
Serjeant  O'Brien. 

Policeman.  On  Friday,  the  28Lh  of 
July,  went  to  the  printing  office  of  the 
Nation  in  Sackville  Place,  and  seized  a 
quantity  of  newspapers  and  types,  and  a 
copy  of  the  Nation  dated  July  29th  (jwo- 
duced).  Nearly  a  cartload  of  numl)ers  of 
the  same  paper  were  seized;  some  were 
only  partly  printed.  There  were  18  men 
in  the  machine  room. 

Cross-examined  by  Sir  (7.  O'Loghlen. 

There  is  a  police  barrack  next  door  to 
the  printing   office   in    Sackville  Place. 


(a)  See  above,  p.  877. 
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Superintendent  M'Oarthy  was  with  us 
when  we  made  the  seizure.  It  was  about 
four  o'clock  in  the  day.  Mr.  Duffy  was 
not  there.  The  type  was  brought  in  a 
dray  to  the  Castle.  I  brought  a  quantity 
of  manuscripts  the  same  night  from  the 
police  station  to  the  Castle. 

Oeorge  0*Malley — Examined  by  PhmJcet, 
Policeman.  Accompanied  the  last  wit- 
ness to  the  Nation  printing  office,  on 
July  28th;  found  a  large  quantity  of 
manuscripts  there,  and  brought  the  news- 
papers and  manuscripts  to  the  station- 
nouse.  Left  the  station-house  about  nine 
o'clock;  the  papers  were  brought  there 
about  six  or  seven ;  12  or  13  policemen 
made  the  seizure.    Had  no  warrant. 

James  Malone — Examined  by  Smyly. 

Policeman.  "Was  with  the  narty  who 
went  to  the  office  in  Sackville  Place. 
Was  in  the  upper  office  where  the  manu- 
scripts were.  Put  them  in  a  sack,  and 
they  were  ccuried  downstairs  by  the  last 
witness.  Saw  the  sack  afterwards  in  the 
Btation-house. 

Cross-examined  by  Sir  0,  0*Loghlen. 

I  had  no  warrant,  but  Mr.  HfCarthy 
had.  1  could  not  tell  how  many  manu- 
scripts we  took  away  ;  I  think  there  were 
200.  We  got  some  of  them  in  a  press » 
and  some  on  the  top  of  it.  I  did  not 
examine  them ;  they  were  all  in  parcels. 

The  witness  Gernon  was  here  recalled, 
and  said  he  saw  the  sack  of  papers  at 
Sackville  Place.  He  got  it  put  into  a 
dray  with  a  quantity  of  papers,  and 
brought  it  to  the  office  in  the  Castle  Yard 
of  the  Commissioners  of  Police.  He  was 
nob  in  the  station-house  when  the  sack  of 
papers  was  brought  in. 


Saturday,  February  17th. 

Augwtus  Ov/y,  policeman,  identified  two 
manuscripts  handed  to  him.  First  saw 
them  on  the  4th  of  August  last.  Found 
them  in  his  office  in  a  sack.  Superinten- 
dent McCarthy  unfastened  the  sack,  and 
witness  gummed  these  documents  together. 

Cross-examined  by  Butt. 

I  was  examining  the  papers  from  the 
day  after  they  came  to  my  office.  I 
examined  papers  that  purported  to  have 
come  from  a  trunk  of  Mr.  O'Brien* s.  I  re- 
ceived them  from  Mr.  O'Farrell,  I  returned 
nearlv  all  of  them  to  Mr.  Potter,  Mr. 
O^Bnen's  solicitor  at  Clonmel.  Mr.  Kern- 
mis  got  the  rest.  I  cannot  tell  if  the 
Nation  office  was  watched  before  the 
seizure. 

The  Attomey-Oeneral  then  proceeded  to 


read  the  manuscript  entitled  "  The  end 
of  the  Tocsin  in  Ireland." 

Buit  objected  to  its  being  read. 

The  Attomev-Oenerai  said  he  proposed 
to  give  in  evioenoe  the  newspaper  of  the 
29th  July,  and  two  manuscripts  in  the 
prisoner's  handwriting— one  of  them  a 
portion  of  the  printer's  copy  of  the  article 
in  that  issue  entitled  "  The  Tocsin  of  Ire- 
land," and  the  other  of  the  "  Answers  to 
Correspondents."  He  relied  upon  the  fact 
that  the  newspaper  was  a  complete  docu- 
ment, and  bore  the  title  corresponding 
with  Mr.  Duffy's  declaration. 

Butt  said  that  Mr.  Duffy  was  in  no  way 
identified  with  this  priming  office  at  Sack- 
ville Place.  In  his  declaration,  by  which 
he  was  bound,  his  printing  office  was 
stated  to  be  in  a  totally  different  place. 
Not  one  of  the  policemen  brought  up  here 
was  asked  if  the  papers  were  in  the  same 
state  as  when  they  took  them. 

Ball,  J. :  The  witnesses  proved  that 
the^  saw  the  printing  of  the  Nation  going 
on  in  this  place.  There  is  no  doubt 
this  manuscript  has  not  been  traced  as 
minutely  as  thejr  traced  the  keys,  but  that 
is  not  the  question.  It  is  whether  there 
is  sufficient  evidence  to  go  before  the  jury, 
and  it  appears  to  me  there  is. 

Ma/rtin  Daly,  detective,  spoke  to  pur- 
chasing a  copy  of  the  Nation  of  June  24th, 
at  the  Nation  office,  on  that  date ;  Michael 
Maginn,  detective,  to  purchasing  copies  of 
the  Nation  of  July  1st  and  8th,  also  at 
the  Nation  office ;  Mortimer  Bedmand,  de- 
tective, to  purchasing  copies  of  the  Naiion 
of  July  15th  and  22nd. 

Inspector  EntwisUe — Examined  by  the 
Solicitor'  General. 

Spoke  to  searching  the  Nation  office  on 
Friaay,  July  28th.  After  searching  the 
shop,!  went  upstairs,  and  in  the  room  over 
the  shop,  I  saw  a  younp^  man  standing  at 
the  winaow.  I  found  this  paper  (producing 
a  copy  qf  the  issue  of  June  29th)  on  a 
writing  desk  near  which  was  a  chair* 
There  were  a  number  of  scraps  of  paper  or 
manuscript  torn  up  on  the  floor.  In  ex- 
amining the  paper  1  observed  those  manu- 
script corrections  which  I  now  find  on  it. 

Durham  Dumlop,  editor  of  the  MonUor, 
proved  that  the  Nation  was  printed  at  the 
office  of  the  Monitor  newspaper,  at  6,  Lower 
Abbey  Street,  the  back  entrance  to  which 
was  in  Sackville  Place  or  Sackville  Lane, 
up  to  Jaly  1844,  when  the  Monitor  ceased 
to  appear.     Saw  Mr.  Duffy  there. 

Cross-examined  by  Butt, 

I  remember  a  man  Lowe  in  the  office^ 
and  the  circumstances  under  which  he  left. 

Butt:  Was  he  discharged  in  conse- 
quence of  fraud  P 

The  Attorney' General  objected. 
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Ba.ll,  J. :  It  is  oontrarj  to  the  general 
role  to  admit  it. 

BttU:  Do  yoa  know  his  general  cha- 
racter P  —I  do. 

Ball,  J.:  Unless  you  mean  to  follow 
this  up  by  evidence  to  prove  that  Lowe  is 
unworthy  of  credit  on  his  oath,  you  cannot 
proceed  m  that  line. 

Butt:  I  do.  Mr.  DuiUop,  from  your 
knowledge  of  Lowe's  character,  do  you 
believe  him  worthy  of  credit  on  his  oath  P 
— I  would  like  to  have  him  corroborated. 

Attorney- General :  I  now  propose  to  read 
the  articles  **The  Tocsin  of  Ireland  "  and 
"  cToeto  alea  est  **  in  the  paper  of  July  29th. 

Hohnea  objected.  The  fact  that  the 
paper  was  found  in  the  prisoner's  office, 
or  even  that  his  servants  read  it,  would 
not  make  it  evidence  against  him  of  com- 
passing under  the  Act.  It  did  not  amount 
CO  publication  under  the  Act,  which  meant 
giving  the  matter  to  the  public,  so  as  to 
produce  the  intent  charged.  The  cases  on 
private  libels  did  not  apply.  It  was  no 
publication  under  the  Act  to  have  a  paper 
printed  and  keep  it  on  his  own  premises. 

Attomey^OenercU :  The  mere  handing  of  a 
writing  to  another  for  the  purpose  of 
printing,  is  a  publication:  balawin  v. 
Elphin8tone,(a)  Watta  v.  Fraeer,{b)  Bex.  v. 
BurdetL{c)  It  was  by  Mr.  Duff/e  act  that 
this  document  was  put  into  print. 

Ball,  J. :  We  are  of  opinion  that  this 
newspaper  is  admissible.  The  question  is 
whether  the  publication  of  the  printing 
has  been  sufficiently  proved  to  admit  it  in 
evidence.  It  was  shown  that  a  large 
number  of  persons  were  engaged  in  print- 
ing, and  that  a  lar^e  number  of  copies 
were  struck  off.  Indei>endently  of  the 
other  evidence,  it  is  plain  that  somebody 
must  have  made  the  corrections  found  in 
the  paper,  and  have  read  it  for  the  purpose 
of  making  them.  The  principle  laid  down 
in  Bex  v.  Burdett  is,  that  wherever  third 
parties  have  an  opportunity  of  reading, 
whether  thev  read  or  not,  that  is  a  publi- 
cation, as  fully  as  if  ten  thousand  read  it. 
As  to  publication,  the  rules  of  evidence 
are  the  same  in  criminal  as  in  civil  cases. 

The  articles  "The  Tocsin  of  Ireland" 
and  '*  Jacta  Alea  Est**  were  put  in. 

Evidence  as  to  Smith  O'Brien's  rising 
was  then  admitted  in  support  of  the  third 
overt  act  in  the  third  and  fourth  counts, 
which  charged  the  prisoner  with  publishing 
articles  inciting  the  people  to  aid  and 
assist  Smith  O'Brien  in  his  insurrection. 

Daniel  WiUiams,  Arthur  Bchinson,  Joseph 
Cox,  WiUiam  FranJdin,  and  Allen  OaUen, 
then  gave  evidence,  as  in  Smith  O'Brien's 
ca6e.(cO 


(a)  W.  Bl.  1087. 
(6)  7  A.  &  E.  388. 
(c)  1  St.  Tr.  N.S.  1  ; 
Id)  See  above,  p.  1.  • 
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Williams  spoke  to  Mr.  O'Brien's  con- 
duct at  MuUinahone  on  July  26th  and 
27th,  and  to  his  visit  to  the  police-barrack, 
when  he  invited  the  police  to  follow  him 
to  Callan,  where  he  would  place  them 
under  pay. 

Cross-examined  by  Sir  0.  O'Loghlen. 

Mr.  jDtt/y  was  not  there.  Mr.  Buffy 
had  not  a  pistol.  Mr.  O'Brien  did  not  put 
a  pistol  to  each  of  the  six  policemen's 
heads. 

A.  JwroT  {Bwrhe) :  I  don't  see  how  this 
evidence  of  the  acts  of  Mr.  O'Brien  is 
connected  with  Mr.  Bujfy ;  but,  if  so,  it  is  of 
importance  to  us  to  hear  what  Mr.  O'Brien 
was  saying  to  the  people. 

WHmess :  I  heard  Mr.  O'Brien  saying  a 
warrant  had  been  issued  for  his  arrest, 
and  that,  if  apprehended,  he  thought  he 
would  be  hanged. 

The  Jwor  (Bwrhe) :  Did  he  put  you  in 
fear  of  your  lives  P — Indeed  he  did  not. 

On  your  oath  did  he  intend  to  injure  a 
man  amongst  youP — I  don't  understand 
your  question. 

Do  you  know,  sir,  the  nature  of  this 
prosecution,  and  the.  tremendous  expense 
it  has  heaped  on  the  country  P  And  what 
goodwill  it  do,  after  all  P— I  know  nothing 
about  the  expense. 

A  Juror :  Why  did  you  not  arrest  Mr. 
O'Brien  f — If  I  were  to  have  arrested  him, 
I  and,  the  other  men  would  have  been 
shattered  to  pieces. 

Have  you  not  often  seen  more  men  at  a 
fight  in  Tipperary  than  were  in  Mullin- 
anone  P — I  nave  seen  more  at  a  fair  but 
not  at  a  fight. 

The  Jwror  (Burke):  I  never  spoke  a 
word  to  Mr.  O'Brien,  but  I  feel  tor  the 
country.  Now,  sir,  you  think,  if  the 
Dobibyns  and  Hylands,  the  pike-makers 
and  the  spies,  had  been  kept  quiet,  the 
occurrence  would  never  have  taken  place  P 

Ball,  J. :  What  is  the  meaning  of  this 
question  P    Who  are  the  Ddbhyns  7 

Solicitor- OenercU :  He  alludes  to  a  wit- 
ness for  the  Grown  at  Clonmel. 

The  Juror  {Burke) :  Now,  do  you  think, 
if  Mr.  O'Brien  was  let  alone,  he  would  be 
likely  to  be  there  P  Had  he  not  every- 
thing to  lose  and  nothing  to  gainP — I 
don't  know. 

Butt  objected  that  Smith  O'Brien's  letter 
to  the  Mining  Company  (a)  could  not  be 
evidence  against  the  prisoner.  There  was 
nothing  to  make  Mr.  O'Brien's  acts  evi- 
dence a^nst  Mr.  Duffy,  except  the  cluurge 
that  he  incited  persons  to  aid  and  assist 
Mr.  O'Brien.  After  further  discussion. 
Butt  withdrew  the  objection,  as  not  worth 
pressing. 


(a)  See  above,  p.  193. 
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Mondfty,  February  19th. 
Speech,  pob  the  Defence. 
BvM :   Gentlemen  of  the  jury,  it  now 
becomes  my  duty  at  last,  at  the  end  oF 
these  very  protracted  preliminarie8--pre- 
liminaries  anpreoedented,  perhaps,  in  the 
records  of  the  criminal  jurisprudence  of 
any  country — to  address  you  on  behalf  of 
the  prisoner.    And  at  last,  gentlemen  of 
the  jury,  escaping  from  the  technicalities 
of  the  law,  and  escaping  from  the  other 
points  which  his    counsel   considered  it 
their  duty  to  raise,    he  submits  to  the 
plain,  honest,  and  fair  sense  of  a  jury  of 
his  countrymen,  the  question  of  his  guilt 
or  innocence  of  the  charge  made  in  the 
indictment.  I  confess,  gentlemen,  I  rise  to 
address  you  with  some  anxiety  and  a  deep 
sense  of  responsibility.    Anomalous  as  it 
may  appear,  my  anxiety  principally  pro- 
ceeds ft'om  my  conviction  of  the  strength 
of  the  case  I  have  to  present  to  you.    There 
have  been  cases  where  I  have  risen  to  ad- 
dress the  jury  embarrassed  by  the  con- 
sciousness of  some  latent  weakness  in  the 
case  of  mv  client.     That  is  not  the  case 
here.    I  feel  that  my  opinion  should  not 
influence  you,  and  that  it  will  not;  but 
I  feel  that,  if   T   only    make  you  know 
ray    client  as    I    know  him,    if  I   only 
make  you  understand  his  case  as  I  do, 
I  need   not   hesitate    to   calculate  with 
certainty    upon    an    acquittal    at   your 
hands.     With  the  line  of   political  con- 
duct pursued  by  the  prisoner  I  have,  I 
may  say,  no  sympathy.    With  many  of  his 
sentiments — which  you  will  have  to  discass 
in    considering    the   case  —  I   should  be 
ashamed  if  I  did  not  sympathize.    And, 
gentlemen  of  the  jury,  I  would  also  be 
ashamed  if,  dunng  the  seven  long  months 
that  he  has  been  waiting  this  hour,  and 
during  which  I  have  seen  him  in  circum- 
stances of  trial  and  anxiety — immured  in 
a  dungeon,  hour  after  hour  dragged  to  the 
bar  of  this  court — agitated,  not  bjr  anxiety 
for  his  own  fate,  but  agitated  with  anxiety 
the  most  tormenting  that  could  harrow  the 
heart  of  man,  for  those  who  are  dearer  to 
him  than  life— I  would  be  ashamed  of 
myself,  gentlemen  of  the  jury,  if  in  the 
course  of  the  close  and  confident  inter- 
course I  have  had  with  him,  the  anxiety 
of  the  advocate  had  not  deepened  into  the 
regard  of  the  friend. 

The  first  charge  against  the  prisoner  is 
that  he  compassed  to  depose  the  Queen, 
and  expressed,  uttered,  and  declared  that 
compassing  by  publishing  a  certain  print- 
ing. The  meaning  of  the  word  **  compas- 
sing "  is  not  that  any  vague  notion  crosses 
the  mind  ;  but  that  there  must  be  a  settled 
and  deliberate  purpose  in  themind  of  the 
prisoner.    Before   you   find  the  prisoner 


guilty,  you  must  be  satisfied,  as  a 
matter  of  fact,  that  in  his  heart  and 
soul  the  prisoner  at  the  bar  entertained  a 
deliberate  design  and  purpose  to  oommit 
one  or  other  of  the  treasons  charged 
against  him.  Let  not  my  argument  be 
misunderstood — I  am  sure  it  will  not  be 
misrepresented.  I  do  not  mean  to  say 
that  you  cannot  from  a  man's  act  infer  the 
design  of  his  heart.  Ton  can  ;  but  I  wish 
to  call  your  attention  to  this,  that  no  acts 
which  they  can  prove  against  the  prisoner 
actually  and  of  themselves  constitute  the 
guilt  charged  in  the  indictment.  You 
may  from  those  acts  infer  the  guilt ;  but 
you  must  infer,  as  a  matter  of  fact,  that 
in  his  inmost  heart  and  soul,  beyond  every- 
thing he  has  ever  written,  there  was 
formed  a  deliberate  purpose  and  design  to 
commit  one  or  other  of  the  treasons 
charged  in  the  indictment.  I  have 
addressed  this  argument  to  former  juries 
with  the  sanction  of  wise  and  learned 
judges,  and  in  doing  so  on  the  present 
occasion,  I  know  I  have  the  sanction  of 
the  wisdom  that  now  presides  in  this 
Court.  Don't  let  me  be  misunderstood  as 
telling  vou  that  you  cannot  infer  his 
design  from,  his  acts.  To  be  sure  yon 
can  ;  but  I  tell  you  confidently  that  yon 
must  infer  the  existence  of  that  design 
before  you  can  find  the  prisoner  guilty. 
The  real  question  which  each  of  yon, 
gentlemen,  will  have  to  ask  yourselves  is 
this :  '*  Do  these  acts^  satisfy  me  as  a  con- 
scientious man  —  not  that  he  was  dis- 
affected—  not  that  he  wrote  seditions 
libels — not  that  he  was  proprietor  of  a 
newspaper  in  which  seditious  libels  were 
published  ;  but  do  they  satisfy  me  on  my 
oath  that  he  entertained  in  his  inmost 
heart  the  treasonable  design  imputed  to 
himP" 

This  charge  consists  of  two  parts,  and 
first  in  order  is,  that  the  prisoner  mast 
have  formed  a  deliberate  and  settled 
design  to  depose  the  Queen,  or  to  levy 
war  against  her.  Ajid  what  next  is  neces- 
sary to  constitute  the  guilt  advanced  in 
this  indictment  P  Not  that,  after  having 
formed  the  design,  he  wrote  a  seditions 
libel ,  or  made  a  speech  that  men  might  thin  k 
disloyal  towards  the  Queen;  but  he  must 
express,  utter,  and  declare  that  design  by 
some  one  of  the  acts  charged  in  the  indiet- 
-ment.  My  lords,  I  beUeve,  after  the 
full  discussion  which  the  law  of  this  case 
has  undergone,  I  may  assume  that  the 
publications  must  manifest  hb  guilt  by 
oeing  acts  intended  to  effect  the  treason. 

Ball,  J. :  That  is  treating  them  as  oTert 
acts. 
Butt:  As  pnblicationsi 
Ball,  J. :  That  is  a  different  thing. 
BttU :  1  respeotfolly  submit  to  the  Court, 
audit  was  so  laid  down  by  Baron  BieKard*, 
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that  the  publications  mnat  be  intended  as 
means  to  effect  the  treasonable  design. (a) 

Ball,  J. :  Under  the  3rd  and  4th  counts 
where  tbej  are  treated  as  overt  acts,  no 
donbt  they  must ;  but  under  the  1st  and 
2nd,  where  they  are  treated .  as  mere 
evidence  of  the  compassing,  I  apprehend 
it  is  otherwise. 

Butt :  1  respectfully  submit  to  the  Goart 
that,  to  constitute  an  offence  under  this 
Act,  it  must  be  a  publication  from 
which  a  jury  may  infer  not  only  that 
the  party  had  a  treasonable  design,  bat 
that  it  was  written  to  effect  a  treasonable 
purpose. 

Ball,  J. :  The  Court  decided  otherwise  in 
ruling  the  demurrer.  (&) 

BtUt :  I  do  not  deny  that  a  publication 
may  satisfy  the  requirements  of  the  Act, 
but  it  must  be  such  a  publication  as  to 
satisfy  the  jury  that  it  was  written  in 
furtherance  of  the  treasonable  object. 

Ball,  J. :  I  agree  with  you  as  rar  as  the 
3rd  and  4th  counts  are  concerned,  but  not 
with  respect  to  the  1st  and  2nd.  The 
distinction  has  been  taken  by  Foster 
between  bare  evidence  and  evidence  that 
amounts  to  a  furtherance  of  the  design. 

BtM:  Then  I  must  discuss  that  point 
with  your  lordship. 

Ball,  J. :  The  difficufty  is  that  the  point 
has  been  already  mled. 

Butt:  I  would  put  this  case  to  your 
lordship :  Suppose  a  man  entertaining  a 
treasonable  design,  but  never  having  done 
an^  act  to  effect  it,  wrote  a  letter  to  a 
fnend  whose  sentiments  were  thoroughly 
loyal,  and  said :  **  I  think  it  right  to  tell 
you  that  I  have  formed  the  design  of 
deposing  the  Queen."  That  letter,  not 
written  to  further  the  actual  design, 
would  not  be  evidence  to  prove  the  charge 
in  this  indictment. 

Ball,  J. :  I  apprehend  it  would. 

Butt :  Now,  gentlemen,  as  to  the  second 
charge,  that  he  compassed,  invented,  and 
imagined  to  levy  war  against  our  lad^  the 
Queen,  in  order  by  force  and  constraint  to 
compel  her  to  change  her  measnres  and 
counsels.  If  you  find  that  he  compassed 
to  levy  war,  unless  you  can  go  further 
and  say  upon  your  oaths  that  that  war 
was  to  be  levied  in  order  by  force 
and  constraint  to  compel  the  Sovereign  to 
change  her  measures  and  counsels,  you 
cannot  find  the  charge  imputed  in  this 
indictment. 

For  convenience  sake,  I  will  divide  the 
evidence  into  three  classes,  with  each  of 
which  I  propose  to  deal  separately.  The 
publications  in  the  Nation  newspaper, 
irom  the  3rd  of  Jane  to  the  8th  of  July, 
constitute  one  class ;  those  from  the  8th  to 

(a)  See  above,  p.  835. 
(6)  See  above,  p.  855. 


the  29th  of  July,  during  which  time  Mr. 
Duffy  was  in  prison,  form  another ;  and 
the  third  i»  the  letter  addressed  to 
Mr.  Smith  O'Brien.  The  question,  and  the 
only  question,  which  you  will  have  to  try 
is — can  you,  as  honest  and  conscientious 
men — and  God  forbid  that  I  should  ask 
a  verdict  from  you  on  any  other  grounds 
^nfer  from  the  fact  that  these  articles 
appeared  in  the  Nation  newspaper,  and 
from  the  fact  that  this  letter  is  addressed 
to  Mr.  O'Brien,  that  there  was  a  settled 
purpose  and  design  in  the  prisoner*s  heart 
to  do  the  offence  with  which  he  is  charged  P 
I  ask  you,  not  to  look  at  isolated  passages, 
but  to  take  his  whole  life,  his  conduct  at  the 
time,  and  the  circumstances  of  the  country, 
into  your  calm  and  serious  consideration. 
You  have  heard  the  prisoner  charged  with 
bein£[  a  Gommanist — charged  with  en- 
tertaminff  notions  against  property  and 
against  class.  I,  as  nis  counsel,  and  on 
his  behalf,  denounce  as  slanders  the  most 
vile,  as  calumnies  the  most  abominable, 
as  persecution  the  most  cruel,  any  imputa- 
tion of  the  kind.  Do  I  sa^  that  my  learned 
friends  acting  for  the  Crown  sanctioned 
those  slanders  and  calumnies  F  If  I  did  I 
would  not  look  upon  them  as  I  do.  Do 
I  attribute  to  the  Government  that  it  has 
sanctioned  the  slanders  by  which  he  has 
been  hunted  down  before  his  trial  P  No, 
I  do  not.  But  it  unfortunately  happens 
that  there  are  always  men  to  be  found 
ready  and  willing  to  misrepresent  and 
caricature  the  feeling  of  honest  men; 
who,  when  a  man  is  the  object  of  a 
Government  prosecution,  believe  they 
please  their  superiors  by  a  system  of  slan- 
der which  someone  has  well  called  the 
resalt  of  a  mixed  motive — a  union  of 
interest  and  spite.  That  class  of  men 
fancied,  I  suppose,  that  they  were  doing 

good  service  to  the  Government  by  slan- 
ering  the  prisoner  at  the  bar.  Whatever 
those  slanders  may  have  been,  I  indignantly 
deny  them  on  the  part  of  my  client*  It 
is  false  to  say  that  he  wished  to  see  anarchy 
in  the  country,  or  that  he  entertained 
the  design  to  interfere  with  the  property 
of  any  human  being,  or  any  other  design 
than  that  of  restoring  the  ancient  consti- 
tution  of  this  country.  Except  the  contrary 
of  this  be  proved  in  evidence,  I  call  upon 
you  to  dismiss  it  from  your  minds,  as  you 
love  justice  and  hate  oppression*  I  will 
tell  yon  what  the  prisoner  has  been.  From 
the  time  he  knew  how  to  think  he  formed 
the  opinion — it  is  not  for  me  to  say  whether 
he  was  right  or  not — that  the  country 
was  oppressed.  He  formed  the  opinion 
that,  with  all  the  natural  advantages  of 
the  country,  the  people  were  stee]^  in 
misery,  ignorance,  and  degradation.  See- 
ing this,  he  came  to  the  conclusion  that  to 
remedy  that. state  of  things  it  was  neces- 
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•arr  to  restore  the  ancient  constitntion  of 
Ireland.  I  don't  know  what  yoar  political 
or  religioos  opinions  are ;  bnt  I  tell  yon, 
and  whatever  the  consequences  may  be, 
he  will  not  deny  it  —I  tell  you  that  the 
strnggle  of  his  life,  the  dream  of  his 
imagination,  the  ambition  of  his  heart,  was 
to  see  once  more  restored  to  tbe  country 
the  sacred  constitution,  the  Queen,  Lords, 
and  Commons  of  Ireland.  (ApploMBe,  in 
which  one  of  the  Jurora,  Mr.  Burkes 
joined»(a) ) 

Ball,  J.  (to  the  Juror) :  It  is  very  nn- 
pleasaut  to  have  to  interfere  with  any- 
thing which  takes  place  in  the  jnrr-boz, 
bnt,  from  what  has  jnst  occurred,  the 
Court  feels  itself  imperatively  called  on  to 
do  so.  I  trust,  however,  that  the  circum- 
stance of  the  Court  having  taken  notice 
of  the  matter  will  be  sufficient  to  prevent 
the  recurrence  of  a  similar  exhibition  of 
feeling. 

BtUt :  The  prisoner  wished  to  revive  Irish 
society — he  wished  to  see  every  part  of 
the  British  Constitution  brought  to  bear 
on  Iritih  society — he  wished  to  see  the 
country  benefited  by  the  ennobling  prin- 
ciples of  monarchy,  the  purifying  influence 
or  a  virtuous  aristocracy,  and  having  a 
safeguard  for  her  liberties  in  a  brave  and 
glorious  democracy.  Another  wish  he 
entertained — he  believed,  as  many  honest 
men  before  have  beliered,  that  a  man 
should  not  pass  through  life  in  such  a 
country  as  this  without  doing  something 
to  serve  it.  He  thought  the  way  to  ele- 
vate the  people  was  to  edncaiie  them ;  £ind 
because  he  was  an  enthusiast  in  that, 
and  because  he  spent  and  was  spent  in 
that  good  cause,  ne  has  been  misrepre- 
sented and  calumniated ;  and  at  length  he 
is  brought  to  this  bar.  He  thought  that 
nothing  effectual  could  be  done  until  the 
people  were  elevated  from  the  state  of 
serfdom  in  which  they  were  kept ;  and 
accordingly,  eight  years  ago,  he  formed  a 
plan  to  establish  clubs,  in  connexion  with 
the  temperance  movement,  in  order  to 
educate  the  people.  You  may  be  told  of 
treasonable  clubs,  and  doubtless  you  will ; 
but  you  will  consider  the  motives  with 
which  he  wished  to  form  those  clubs,  in 
connexion  with  the  temperance  move- 
ment. People  talk  of  eaucation  as  if 
there  was  no  education  but  that  of  chil- 
dren going  to  national  schools  to  learn  to 
read  and  write,  but  is  there  not  also  educa- 
tion required  for  growu-up  people  ?  Are 
the  people  to  be  left  in  a  state  of  ignorance 
because  they  did  not  obtain  the  blessings 
of  education  in  their  youth  P  Loyal  men 
have  formed  plans  for  the  education  of 

(a)  The  Dublin  Evening  Pott  describes  the 
iaror  as  cheering ;  the  Dublin  Evening  Maii, 
'  Btandiog  up  and  clapping  hit)  bands. 


grown-up  people,  and  thej  have  not 
been  aocosed  of  a  design  to  overthrow 
the  power  of  the  Qaeen.  How  will  I  prove 
that  he  formed  the  plan  I  speak  of,  for 
the  establishment  of  ciube  to  educate 
the  people,  in  connexion  with  the  temper- 
ance movement  in  this  coan«ry  ?  Bj  the 
Very  Uev.  Air.  Maihew,  a  Jnan  who  has 
done  more  than  any  other  to  reform 
the  population  of  Ireland.    I  will  show 

?on  that  eight  years  ago  mj  client 
ormed  the  design  to  educate,  elevate, 
and  improve  the  people — a  plan  he  has 
been  since  following  out.  He  entertained 
the  design,  and  laboured  to  carry  i(  into 
effect — to  elevate  the  people  of  ihis  ooon- 
try,  and  raise  it  from  being  the  lau^iing 
stock  of  nations.  To  those  humane  and 
patriotic  feelings  is  to  be  traced  hia  <x>n- 
nexion  with  eveiythiug  that  has  placed 
him  where  he  stands  to-day.  In  18't3  he 
came  to  Dublin  and  started  the  Nation, 
and  for  what  purpose  P  His  whole  life 
proves  it.  He  established  it  for  the  pur- 
pose of  abolishing  the  sectarian  political 
differences  that  have  distracted  and 
divided  onr  land.  Up  to  the  time  of  start- 
ing the  Nation,  politics  were  more  or  less 
sectarian  in  Ireland.  But  the  Nation  was 
embarked  in  what  you  may  consider  a 
wild  and  hopeless  crusade.  He  started  the 
NtUion  to  found  a  national  party,  not  as 
the  organ  of  Catholics  or  Protestants,  of 
landlords  or  tenants,  but  to  represent  the 
rights  and  interests  of  all.  From  the 
moment  the  Nation  was  started  its  object 
was  to  revive  the'  spirit  of  1782.  You 
may  be  of  opinion  that  the  Repeal  of  the 
Union  by  such  means  was  not  calculated  to 
serve  the  country.  But  I  state,  as  a  matter 
of  fact,  which  will  be  proved,  that  the 
object  of  the  NaMon,  from  beginning 
to  end,  was  to  put  an  end  to  sectariamsm 
in  this  country — and  to  teach  Catholics 
and  Protestants  to  stand  together  as 
brothers  for  the  fatherland.  1  do  say 
that  some  consideration  is  due  to  the 
man  who  had  the  courage,  in  a  country 
where  religious  and  political  antipathies 
and  prejudices  were  so  strong,  to  under- 
take a  task  of  this  kind ;  there  is  some- 
thing due  to  the  man  who  boldly  and 
energetically,  and  to  some  extent  success- 
fully, endeavoured  to  make  politics  in 
Ireland  no  longer  sectarian,  but  national. 
And  it  will  be  of  importance  to  consider 
this  when  you  come  to  decide  upon  the 
charges  made  against  him — charges  that 
he  indignantly  denieH.  His  object  was, 
not  to  divide,  out  to  reconcile  Protestants 
and  Catholics.  But  he  does  not  say,  he 
would  not  say,  that  if  the  day  came  when 
Irishmen  as  one  man  demanded  the 
restoration  of  the  ancient  constitution  of 
Ireland,  there  would  be  any  obligation 
upon  any  of  them  to  resist  taking  up  the 
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sword  for  the  liberty  and  jnsi  rights  of 
their  coantry,  as  their  fathers  did  before 
them.  But,  gentlemen  of  the  jarj,  that 
woald  not  make  bim  guilty  of  the  charge 
in  the  indictment.  That  he  ever  meant 
an  inBarrection  to  set  Catholic  against 
Protestant,  or  tenant  against  landlord,  I 
on  his  past  indignantly  deny.  I  deny 
that  he  contemplated  any  insurrection  at 
all,  or  anything  else  than  to  combine  in 
one  moYement  the  moral  and  physical 
force  of  the  nation.  And  we  should  not 
be  frifflitened  at  the  expression  *'  physical 
force,  which  has  often  been  heard  from 
men  who  would  lay  down  their  lives  to 
defend  the  Queen's  person  and  authority. 
It  was  the  object  of  the  prisoner  to  com- 
bine Irishmen  in  one  grand  national 
movement,  for  he  knew  that,  if  that 
were  effected,  the  demand  for  the  Be- 
peal  of  the  Union  would  be  irresistible. 
Another  object,  gentlemen  of  the  juiy, 
of  the  Nalum  newspaper — and  it  was  au 
object  for  which  I  think  deep  gratitude 
is  due  to  him — was  to  reform,  and  elevate, 
and  unsectarianize  the  literature  of  Ire- 
land. And  where  is  there  an  opponent  of 
his,  I  care  not  how  violent  in  politics,  how 
bitter  his  religious  antipathies,  who  yet 
was  able  to  produce  anything  calculated 
to  elevate  the  literature  of  the  country, 
that  did  not  meet  in  the  pages  of  the  Nation 
newspaper  with  support,  encouragement 
and  approval?  Aye,  and  men  will  tell 
you  that  from  the  day  this  newspaper 
was  instituted  a  new  era  arose  in  the 
literature  of  this  country,  when  men  of 
all  parties  began  to  look  back  at  the 
national  m<muments  and  historical  tra- 
ditions of  our  country,  and  to  feel  a  com- 
mon pride  in  the  past  greatness  of  this 
land.  I  could  tell  instances  where  his 
purse  has  been  open  to  men  of  genius 
struggling  to  bring  their  works  to  light 
in  the  pages  of  publications  most  bitterly 
opposed  to  him.  A  generous  hand  and 
an  open  purse  he  always  had,  and  ezer- 
cisedf  in  ways  which  in  his  presence  I 
should  have  a  delicacy  in  descrioiiig.  Was 
a  man  of  that  kind  likely  to  embark  in  a 
wild  scheme  of  insurrection  at  this 
moment  in  Ireland? — an  insurrection  of 
which  you  know  the  effect  would  be  to 
set  class  against  class,  to  dash  to  alpms  the 
cherished  dream  of  his  heart  ?  Gentlemen  of 
the  jury,  in  1«?43  he  did  join  the  late  Mr. 
O'OonneU  in  his  agitation  for  a  Repeal  of 
the  Union,  and  he  took  an  active  part 
in  that  agitation.  I  could  read  to  you 
pasi^agee  from  speeches  made  at  the 
monster  meetings  ot  that  period ;  and 
ask  you,  contrasting  the  speeches 
and  writings  of  Mr.  0*Connell  /.'ith  those 
now  read,  would  you  not  be  bound  to 
convict  Mr.  O'CanneU  of  high  treason? 
These  monster    meetings    passed    away. 


The  Bepeal  agitation  died  away  without 
even,  in  the  opinion  of  some  most  ardent 
Kepealers,  having  effected  any  good  for 
the  country.  The  mighty  mass  separated 
and  dissolved.  It  resembled  those  pillars 
of  sand  which  we  read  of  as  rising  in  the 
desert;  they  were  for  a  moment  raised 
up  in  an  appearance  of  life  and  greatness, 
but  they  fell  with  the  agitation  that  gave 
them  birth,  and  they  left  the  desert 
barren  and  useless  as  before. 

Gentlemen  of  the  jury,  I  will  now  pro- 
ceed to  another  incident  of  his  life.  He 
had  reverenced  Mr.  O'ConneU  as  his  leader 
— by  following  his  agitation  he  had 
made  his  paper  an  influential  organ. 
But  Mr.  O'Connell  took  a  course  which 
my  client  thought  interfered  with  his 
darling  project  of  uniting  all  classes  of 
Irishmen.  He  thought  that  Conciliation 
Hall  was  degenerating  into  sectarianism. 
Did  he  hesitate  then  to  risk  his  pro- 
perty, to  endanger  his  popularity,  or  the 
success  of  his  paper,  in  opposing  Mr« 
O'CarmeU  in  that  line  of  policy  ?  He 
expressed  dissent,  he  suffered  by  it, 
and  he  knew  he  would;  but  still  he 
acted  in  accordance  with  his  conscience. 
Well,  the  Irish  Confederation  ^as  founded 
on  principles  which  he  and  others  thought 
more  likely  to  cany  into  effect  that 
union  of  Irishmen.  There  he  was  brought 
into  conflict  with  a  man  of.  whom  I 
would  not,  even  if  I  had  not  my  client's 
positive  instruction  to  the  contrary,  say 
one  word  that  would  even  seem  to  bear 
hard  upon  him  in  his  sad  exile.  But  Mr. 
Duffy  did  not  hesitate  to  risk  biff  popularity 
and  his  interest,  by  resisting  Mr.  Mitehel 
in  the  Confederation ;  and  yet  he  is  now 
charged  at  the  bar  with  being  an  instigator 
of  insurrection — he,  from  whose  modera* 
tion  and  judgment  I  do  believe  in  my  ixml 
and  conscience,  if  power  had  not  arrested 
him,  the  events  that  have  disgraced  this 
country  by  the  late  insurrection  would 
have  been  prevented.  Gentlemen  of  the 
jury,  he  met  insurrectionary  opinions  face 
to  face,  and  he  defeated  them  by  a  great 
majority  in  that  Confederation.  A  rival 
paper  was  stsrted — the  Naiion  was  injured 
in  its  circulation.  Did  he  shrink  then? 
No ;  he  had  fixed  as  the  star  of  his  destiny 
the  union  of  all  parties  of  Irishmen,  and 
not  even  the  destruction  of  his  property 
oould  make  him  swerve  from  the  darling 
object  of  his  life.  There  was  one  other 
circumstance,  which  will  be  proved  to 
you — the  formation  of  an  association 
called  the  Trii^h  Council.  Its  object  was 
to  unite  all  classes.  Who  took  a  part 
in  thiitP  The  prisoner  at  the  bar  was 
there  the  foremost  and  most  self-devoted. 
Did  he  then  contemplate  insurrection  ?  I 
will  prove  to  you  his  conduct  there, 
by    men  who  are    strongly    opposed   to 
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him,  and  yon  will  judge  whether  it 
was  the  conduct  of  a  man  who  then 
entertained  inrairectionarj  designs.  I 
ought,  perhapB,  to  add  what  it  may  be 
he  himself  would  rather  I  should  not  say, 
that  in  all  the  relations  of  life  he  is  spot- 
less, in  adherence  to  the  principles  of  his 
religion  he  is  blameless — a  virtnons  man 
in  Drivate  life— upright  in  every  relation, 
ana  deeply  impressed  with  the  principles 
of  that  religion  which  is  the  only  safe- 
g^uard  for  social  order ;  and  I  ask  you,  is 
such  a  man  as  th%t  likely  to  be  engaged 
in  a  treasonable  conspiracy  P  To  be  sure, 
honest  and  virtuous  men  have  rebelled, 
but  he  would  not  be  an  honest  or  a  rirtn- 
OUB  man  who,  knowing  as  he  did,  that  the 
effect  of  an  insurrection  in  Ireland  would 
be  to  array  class  agaiuHt  class,  would 
stimulate  or  encouraffe  an  insurrection. 
Unquestionably,  all  that  does  not  go  to 
entitle  him  to  a  yerdict  of  acquittal,  but 
it  ought  to  prepare  your  minds  to  judge 
favourably  and  considerately  of  the  acts 
of  such  a  man. 

I  now  come  down  to  the  particular 
|)eriodj,'when  these  articles  were  written. 
Ton  know,  gentlemen  of  the  jury, 
that  a  secession  took  place  in  the 
Bepeal  Association,  and  you  also  know 
that  in  May  or  June  it  was  proposed  to 
re-unite  the  two  classes  of  Repealers  in 
one  body,  to  be  called  the  Irisn  League. 
The  rules  of  that  Irish  League  were  drawn 
up  under  the  adyice  of  counsel  than  whom 
no  man  at  the  bar  was  better  calculated  to 
advise  as  to  its  legality,  or  less  disposed  to 
sanction  anything  seditious  or  treasonable. 
Mr.  Duffy  exerted  himself  to  effect  that 
union,  and  sereral  of  the  hierarchy  of  the 
Boman  Catholic  Church  sanctioned  that 
union,  and  several  of  the  articles  indicted 
here  had  direct  reference  to  that  peace- 
ful union  of  all  Repealers.  He  did 
believe  that  it  was  only  by  an  oyer* 
whelming  demonstration  of  the  power  of 
Ireland,  by  the  union  of  all  creeds  and 
classes,  that  the  restoration  of  her  ancient 
constitution  could  be  wrung  from  Eng- 
land. If  any  man  among  yon,  or  if  I, 
honestly  desired  to  see  that  constitution 
re&tored,  by  what  other  means  could  we 
expect  to  have  it  achieved  than  by  an 
overwhelming  demonstration  of  the  manly 
vigour  of  the  country,  such  as  would  teach 
the  British  minister  that  it  would  be  rash 
to  refuse  itP  If  that  be  a  crime,  our 
fathers  in  1782  should  have  swung  from 
the  gibbet ;  if  that  be  a  crime,  the  men 
who  followed  WiUiam  from  Torbay,  and 
established  liberty  in  England,  should  not 
be  canonised  in  our  chronicles  of  history ; 
if  that  be  a  crime,  the  men  who  kept 
Dcrry  from  King  James  were  traitors. 
He  cUd  desire  to  see  anited  the  stalwart 
yeomen  of  Ulster  and  the  sturdy  peasant 


of  Tipperary.  He  wished  to  see  the 
peasant,  the  peer,  and  the  professional 
man  united  in  demanding  the  restoration 
of  that  legislature  to  oar  country  which 
he  believea  had  been  ui\justly  taken  from 
her;  and  it  was  while  these  negotiations 
were  pending,  which,  I  belieye,  his  judg- 
ment would  have  brought  to  a  close,  that 
the  Government  consigned  him  to  a  dun- 
geon. 

I  have  now  brought  the  caee  down 
to  the  period  of  his  imprisonment,  and  I 
do  undertake  to  say — and  pardon  me  for 
the  boldness  of  my  speech,  for  I  feel  that 
when  I  am  speaking  to  freemen  the  more 
boldly  I  speak  the  better  I  will  serve  my 
client,  ana  if  I  thought  I  was  not  address- 
ing freemen  I  would  not  now  be  addressing 
you  at  all — that  down  to  the  time  of  hi;$ 
imprisonment  a  foundation  does  not  exist 
for  the  charge  made  against  him.  His 
imprisonment  was  an  act  of  arbitrary 
power,  and  I  would  go  the  length  of  say- 
mg  that,  standing  between  oppression  and 
the  subject,  you  ought  not  to  find  a  yer- 
dict of  guilty  if  I  show  yon  that  down 
to  the  time  of  his  imprisonment  he  was 
innocent  of  the  charge  for  which  he  stands 
indicted  here.  On  the  8th  of  July, 
Mr.  Duffy  was  imprisoned.  Seven  long 
months  have  passed  away  since  he  was 
committed  on  that  charge.  I  do  not 
wish  to  advert  to  everything  that  has 
occurred,  for  it  is  my  desire  to  conduct 
this  case  without  sa^in^  one  word  to 
provoke  an  anfl;ry  feelmg  in  the  mind  of 
any  man  in  this  court;  but  since  the 
period  of  Mr.  Duffy*9  committal,  the  pro- 
ceedings against  him  have  been  unpre- 
cedented in  the  history  of  criminal 
prosecutions.  On  the  8th  of  July  he  wa^ 
imprisoned.  A  commission  sat  here  in 
August  last.  He  came  to  the  bar  of 
this  court  and  implored  that  his  plea  of 
"not  guilty"  should  be  recordeo,  and 
that  he  might  be  tried  by  a  jury  of  his 
countrymen.  In  October,  for  reasons 
which  I  will  not  now  enter  into,  an  at- 
tempt was  made  to  bring  him  to  trial 
before  a  iury  o  f  the  county  of  Dublin.  He 
preferred  to  be  tried  by  men  like  you ; 
and  we,  as  his  counsel,  successfully  re- 
sisted that  attempt.  Four  snooeesive 
bills  of  indictment  were  sent  up  against 
him.  In  January  we  make  objectiou 
to  the  indictment,  and  partially  suc- 
ceed. The  Court  adjourned  the  trial 
in  opposition  to  Mr.  Duffy's  most  earnest 
remonstrances,  and  the  AUomey-Qmi&rdl ^ 
abandoning  the  old  bill  of  incUot- 
ment  and  correcting  the  mistakes 
that  the  prisoner's  counsel  pointed  out, 
sent  up  the  bill  upon  which  you  have  to 
decide.  Thirty  days  he  has  stood  in  that 
dock.  One  month  of  his  life— of  the  best 
portion  of  his  life,  of  that  in  which  the 
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Tigoor  of  manhood  giyes  employment  to 
US  all— has  been  passed  in  that  dock,  a 
felon  at  that  bar  I  Was  this  no  pmush- 
ment ;  or  was  it  no  onneoessary  pnnish- 
mentP  Day  after  day  he  has  been  tor- 
tared  by  the  anxieties  of  saspense;  day 
afbcor  day  he  has  been  brought  here  before 
his  ooontrymen;  and  not  until  now  has 
arrived  the  hour  of  his  trial.  And  he 
would  not  have  been  there  had  not  the 
Grown  been  imposed  upon.  One  of  you, 
gentlemen,  asked  if  there  were  not 
VcHJbynB  and  Hylamdg.  Aye,  and  if  my 
learned  friends  had  known  the  true  nature 
of  this  case,  never  would  this  prosecution 
have  been  adopted  towards  a  man  against 
whom,  whatever  you  may  think  of  the 
wisdom  of  his  political  conduct,  no  moral 
goilt  can  be  charged.  Bat  because  there 
were  men  who  thought  they  could  make 
their  fortune  by  giving  false  evidence, 
they  have  imposed  on  his  Excellency  the 
Lord   LieutenaiU.    I    have    no  object  in 

{^raising  the  Lord  LteutenarU;  but  I  be* 
ieve  if  that  exalted  nobleman  had  known 
the  truth,  as  you  will  know  it  before  this 
case  closes,  he  would  have  put  his  hand 
the  fire  before   he  would  have  sanc- 


tioned the  anprecedented  oppression  which 
has  been  exercised  towards  my  client.    Is 
that  all?      He  entered  the  gaol  a  pros- 
perous man.    How  was  his  property  ac- 
quired ?    It  was  not  weal  th  innerit>ed  from 
his  fatiher,  but  was  produced  b^  the  exer- 
cise of  his  own  talents  and  his  own  in- 
dustry.    The  Aitorney-Oenoral  made  an 
appeal  to  yon  as  men  who  had  realized 
wealth.    It  was  an  appeal  which  ought 
not   to  have  been  maae.    But  I  would 
ask,  had   he   nothing  to  lose  ?     Every 
man   who   has    a    home    has   much   to 
lose.    And  he  had  a  home—he  had  child- 
ren and  a  partner  of  his  joys,  as  she  is 
now  a  partner  of  his  sorrows— he  had  a 
home  in  which  any  man  might  have  been 
happy,  adorned  as  it  was  by  all  the  ele- 
gance and  refinements  which  an  ample 
competence  can  procure.    He  entered  tnat 
gaora  prosperous  man.    He  stands  now 
in  the  dock  a  rained  man.    The  expense 
entailed  by  ^is  prosecution  and  the  dissi- 
pation of   his   little   property  when    no 
watchful  eye  could  guard  it.  Las  left  him 
a  ruined  man.    Buined,  did  I  say  P    No, 
he  is  not  ruiiied ;  he  has  still  an  honest 
heart  and  a  good  conscience  to  sustain 
him ;  and  when  your  verdict  restores  him 
to  his  country,  as  I  believe  it  will,  he 
shall  yet  have  the  means  of  securing  a 
competence  for  himself  and  his  family. 
Bat  if  it  were  poBsible  that  your  verdict 
were  to  consign  him  to  banishment  from 
his  country,  those  whom  he  holds  dearer 
than  his  life  would  be  left  unprovided  for. 
An  appeal  was  made  to  you  as  if  Mr. 
Jh^y  were  an  enemy  to  the  rights  of 


property.  Who  has  the  most  to  fear  fh>m 
revolution  and  anarchy  P  It  is  the  literary 
man.  It  is  not  in  times  of  revolution  or 
social  convulsion,  but  in  times  of  peace 
and  tranquillity  that  literatare  shmes; 
and  if  there  be  any  man  in  that  box  who 
has  made  a  fortune  by  the  pursuits  of 
commerce,  or  has  inherited  it  from  his 
father,  and  has  therefore  a  feeling  for 
social  order,  let  it  be  recollected  that 
there  is  a  man  who  has  a  deeper  interest 
in  the  maintenance  of  tranquillity,  and 
that  is  the  man  whose  bread  depends  on 
his  literary  exertion. 

I  have  endeavoured  to  show  you 
the  great  hardships  to  which  he  has 
been  subjected,  and  I  now  come  to  the 
question  you  have  to  try.  To  judge  of 
these  publications,  you  must  know  the  cir- 
cumstances under  which  they  were  written, 
and  the  character  of  the  man  by  whom  they 
were  written.  Once  more  I  implore  of  yon 
to  dismiss  from  your  minds  any  prejudice 
that  you  may  have  formed  against  the 
prisoner.  Do  not  understand  me  as  refer- 
ring to  unworthy  prejudices,  for  those 
I  caimot  apprehend ;  but  there  are  preju- 
dices which  every  right-minded  man 
ought  to  feel.  On  this  subject  I  cannot 
address  you  better  than  in  the  words  of 
the  greatest  advocate  that  ever  proclaimed 
the  principles  of  British  law —I  mean 
Er$htnet  on  the  trial  of  Home  Tooke  for 
high  treason  (a) — 

**  I  had  to  contend,  in  the  first  place,  against 
the  vast  and  exteasive  influence  of  the  Crown ; 
I  had  to  Btrugi^e  from  the  very  nature  of  the 
case  with  that  deep  and  solid  interest,  which 
every  good  subject  takes,  and  ought  to  take,  in 
the  life  of  the  chief  magistrate  appointed  to 
execute  the  laws,  and  whose  safety  is  so  in- 
separably connected  with  the  general  happiness 
and  stability  of  the  government.  I  had  tisrtber 
to  contend  with  an  interest  more  powerful  and 
energetic^with  that  generous  and  benevolent 
interest,  founded  upon  affection  for  the  King's 
person,  which  has  so  long  been,  and,  I  trusty 
ever  will  remain,  the  characteristic  of  English" 
men.  These  prepossessions,  just  in  themselves, 
but  connected  with  dangerous  partialities,  would 
at  any  time  have  been  sufficiently  formidable ; 
bat  at  what  season  had  I  to  contend  with  them  ? 
I  had  to  contend  with  them  when  a  cloud  of 
prejudices  covered  every  person  whose  nume 
could  be  mentioned  or  thought  of  in  the  coarse 
of  my  defence — prejudices  not  only  propagated 
by  honest  though  mistaken  seal,  but  fomented 
in  other  quarters  by  wickedness  beyond  the 
power  of  language  to  express — ^and  all  directed 
against  the  societies  of  which  the  prisoners  were 
members,  only  because  they  had  presumed  to  do 
what  those  who  prosecuted  them  had  done 
before  them  in  other  times,  and  from  the  doing 
of  which  they  had  raised  their  fortunes,  and 
acquired  the  very  powers  to  prosecute  and 
oppress." 


(a)  26  St.  Tr.  258. 
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Dare  I  mention  myself  in  the  same 
sentence  with  that  great  advocate,  I  would 
say  that  I  hare  to  straggle  against  all 
these  feelings.  I  hare  to  straggle  against 
the  honest  feeling  of  loyalty  that  makes 
every  man  resent  with  indignation  an 
attempt  against  oar  Sovereign.  I  have  to 
contend  against  the  vast  power  of  the 
Crown,  which  makes  every  man  who 
looks  for  the  pettiest  office  from  Govern- 
ment fancy  that  he  recommends  himself 
by  slandering  the  prisoner  at  the  bar — 
against  ^oar  own  prepossessions  in  favour 
of  public  order — against  year  own  love 
for  the  stAbility  of  oar  institutions — 
against  prejudices  sometimes  produced  by 
honest  and  mistaken  zeal,  but  fomented 
in  other  quarters  with  a  wickedness  beyond 
the  power  of  language  to  express — against 
the  cloud  of  prejudice  that  must  cover  the 
name  of  every  man  I  may  have  to  men- 
tion in  the  course  of  my  defence — that 
prejudice  against  members  of  the  societies 
to  which  the  prisoner  belonged,  and  only 
because  he  presumed  to  do  what  those  who 

Srosecute  him  did  in  other  times,  and  by 
oing  which  they  raised  their  fortunes  and 
acquired  the  very  power  to  prosecute  and 
oppress.  Gentlemen  of  the  jury,  against 
all  this  JSrakine  struggled,  and  struggled 
successfully.  The  power  of  the  Grown 
was  arrayed  as  it  is  now;  publications 
were  produced  as  they  are  now ;  acts  were 
proved  which  are  not  now.  A  case  was 
made  against  Hardy  and  i^ainst  Home 
Tooke,  compared  with  which  the  case 
made  against  my  client  is  as  nothing. 
But  an  English  jurv  acquitted.  Lord 
John  BaashU  has  said  that  there  is  this 
difference  between  Enelish  juries  and 
Irish  juries — that  English  juries  find  for 
the  subject,  and  Irish  iuries  for  the|Crown 
I  don't  believe  it.  I  know,  however,  that 
it  is  presumption  in  me,  as  the  humble 
advocate  of  Irish  liberty,  to  set  myself  up 
against  this  great  advocate  of  English 
liberty ;  but  I  do  believe  in  my  soul  that 
your  verdict  in  the  present  case  will 
establish  Irish  liberty— aye,  and  the  safety 
of  the  throne  of  the  Queen,  upon  a  founda- 
tion on  which  it  can  safely^  rest — not 
arbitrary  law,  arbitrarily  administered,  but 
constitutional  law  purelv  administered, 
the  affections  of  her  loyal  Irish  subjects; 
because,  gentlemen  of  the  jury,  I  am  one 
of  those  who  believe  that  we  are  slaves  if 
the  throne  of  Queen  Victoria  rests  in 
Ireland  upon  British  soldiers  and  their 
support,  and  not  upon  that  foundation 
upon  which  I  trubt  it  will  long  and  im- 
perishably  be  placed — the  loyalty  and 
affections  of  Irifinmen  themselves. 

I  have  divided,  as  I  before  told  you,  this 
case  into  three  parts — the  publications  be- 
fore Mr.  DuffjfB  arrest,  the  publications 
after  his  arrest,  and  the  letter  to   Mr. 


O^Brien.  The  character  of  those  articles 
will,  of  course,  be  a  subject  for  your  con- 
sideration ,  but  not  until  you  first  bring  year 
mind  to  the  conclusion  that  thereis  evidence 
to  connect  the  prisoner  with  their  actaal 
publication.  I  am  prepared  to  defend 
every  article  up  to  the  date  of  Mr.  Dufy^g 
arrest,  but,  at  the  same  time,  I  think  I 
will  satisfy  you  that  there  is  no  such 
evidence  aa  that  to  which  I  have  iost 
alluded,  and  from  which  you  are  called 
upon  to  spell  out,  by  inference  or  guess, 
the  design  imputed  by  the  Crown. 

Ball,  J.  :  You  have  repeatedlv,  in  the 
course  of  your  address,  used  the  word 
"  inference  "  as  if  it  were  not  a  legitimate 
mode  of  arriving  at  the  fact.  I  think 
you  had  better  omit  it,  as  it  is  calculated 
to  mislead  the  jury. 

Butt :  I  am  very  much  obliged  to  your 
lordship ;  but  what  I  meant  was  that  the 
inference  should  be  a  matter  of  moral 
certainty. 

Ball,  J. :  Then  you  bad  better  substitute 
some  other  woi'd — say,  fancy  or  conjecture. 

BtUt:  Conjecture — ^that  is  tiie  word, 
and  I  thank  your  lordship  for  supply- 
ing it  to  me.  Now,  gentlemen,  as  to 
the  articles  published  before  the  8th  of 
July,  I  apprehend  there  is  not  a  particle 
of  evidence,  except  that  they  were  pub- 
lished in  the  newspaper  of  which  the 
prisoner  was  registered  proprietor.  The 
signature  you  will  observe  at  the  top 
of  each  paper  does  not  in  the  slightest 
degree  imply  that  the  proprietor  ever  read 
the  articles  published  in  it,  much  less  that 
he  wrote  them;  for  the  paper  is  always 
lodged  in  the  Stamp  Office  before  the 
leaves  are  cut  I  contested  this  before; 
and  I  again  assert  that  up  to  this 
moment  there  has  never  been  a  conviction 
of  any  man  under  this  Act  upon  the  mere 
proof  that  he  is  the  registered  proprietor 
of  the  newspaper.  Never.  In  Martin'e 
case  he  admitted,  through  me,  that  he 
was  the  author  of  some  of  those  articles, 
and  the  jury  returned  a  verdict  of  guilty, 
but  recommended  him  to  mercy,  because 
the  articles  upon  which  they  found  hina 
guilty  were  written  at  a  particular  time. 
In  O^I)oherty*8  case  his  handwriting  was 
proved.  In  tri2Ztam«'«  case,  the  indi(£nent 
being  the  same — Williama  being  the  pro- 
prietor of  the  newspaper— -no  proof  wtm 
given  of  his  handwriting.  The  jury 
acquitted  WilliafM,  O'JDoherty  was  con- 
victed. Therefore,  gentlemen  of  the  jury, 
if  you  now  find  a  verdict  of  guilty  againat 
Mr.  Duffy,  merely  upon  the  proof  of  his 
being  registered  proprietor  of  the  Natum, 
you  will  be  the  first  jury  who  ever  did  so. 

What  is  the  fact  P  The  prisoner  signed 
this  declaration  on  the  8th  of  Angtut, 
1844,  that  he  was  the  proprietor,  printOTy 
and  publisher  of  the  psper.    And  w}^  is 
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that?    Thftt  he  was    the  owner  of  the 
printing  offioe,  and  paid  the  men,  and  was 

froprietor  of  the  types,  bac  nothing  more, 
t  is  not  proved  that  he  was  cognizant  of 
what  the  paper  contained.  On  the  con- 
trary, it  appears  on  the  face  of  the  decla- 
ration that  he  was  then  a  prisoner  in 
Bridewell  Quel  .^a)  Yon  will  be  told  a  great 
deal  about  publication.  We  do  not  deny 
that  Mr.  Buffy  published  this  paper.  If 
I  handed  this  paper  to  one  of  yon,  and 
said  "Did  you  see  the  Nation  to-day  P  " 
that  would  be  conclusive  evidence  of  pub- 
lication. But  would  yon  on  your  oaths 
say  that  I  should  be  convicted  of  treason 
for  it.  Other  evidence  might  have  been 
brought  forward,  that  Mr.  Vuffy  was  seen 
at  the  Nation  office,  that  he  read  these 
publications,  that  he  corrected  the  proofs. 
On  a  former  occasion,  I  put  a  case 
where,  supposing  a  dignitary  of  the 
Church  was  the  proprietor  of  a  newspaper, 
could  this  dignitory  be  found  guilty  in  a 
criminal  protiecution  for  soroethinc;  which 
appeared  in  his  journal  whilst  he  was 
engaged  in  attending  to  the  dnties  of  his 
church,  and  of  which  he  knew  nothing  P 
The  doctrine  of  showing  we  had  nothing 
to  do  with  it  is  monstrous  -  it  is  opposed 
to  that  principle  of  law  which  makes  it 
imperative  that,  until  the  affirmative  is 
made  out,  the  prisoner  need  not  open  his 
lips.  I  apprehend  that  that  has  not  been 
the  case  here  ;  and  I  therefore  most  con- 
fidently ask  you  to  return  a  verdict  of  not 
guilty.  I  propose,  gentlemen,  to  con- 
sider those  articles;  and  I  think  I 
will^  convince  you  of  what  may  be 
of  importance — that  not  one  of  them 
could  justify  yon,  even  if  it  were  proven 
that  Mr.  Duffy  was  present  at  the  print- 
ing of  them  and  wrote  them,  in  convict- 
ing him  of  having  entertained  treasonable 
designs.  Now,  observe,  gentlemen,  that 
the  first  of  these  articles  is  dated  the  3rd 
June.  The  Crown  have  told  you,  and  per- 
haps they  will  repeat  it  to  yon,  that, 
previous  to  the  publication,  there  did 
exist  in  Ireland  designs  of  a  treasonable 
nature.  Of  that,  gentlemen,  there  is  no 
evidence;  and  I  am  jnstified  in  assuming 
that  up  to  the  3rd  of  June,  every  word 
published  in  the  Nation  was  innocent. 
This  article  of  June  3rd  has  reference  to 
a  plan  for  the  formation  of  an  Irish  League. 
The  League  was  to  be  a  peaceful  associa- 
tion, in  which  Mr.  John  O'ConneU  and  the 
Conciliation  Hall  Repealers  were  to  join 
with  Mr.  Duffy  and  the  other  portion  of 
the  Bepealers  difierent  from  them.  Now, 
if  Mr.  Duffy  had  the  design  imputed  to 
Lim  here  m  writing  that  article,  why,  he 
would  defeat  the  object  which  the  League 

'     (a)  See  Reg.  v.  O'Conneii  and  others,  5  St. 
Tr.  N.S.  1. 


was  designed  to  efPect.  I  assert  the  prin- 
ciples of  this  League  to  be  perfectly  legal. 
I  say  the  principles  of  this  League  violated 
no  law.  [Counsel  read  the  article  "The 
Business  of  To.day."(a)l  Now  I  ask  you, 
oil  your  oaths,  is  there  one  word  in 
that  to  imply  a  design  to  interfere  with 
the  sovereignty  of  the  Queen  P  It 
does  imply  what  I  told  you ;  he  did  en- 
tertain a  desire  to  unite  the  whole  Irish 
nation  in  a  demand  for  Repeal.  .  Docs  it 
imply  morep  Why,  gentlemen  of  the 
jury,  how  many  speeches  could  I  quote  of 
O'Gonneirs,  in  which  much  stronger  lan- 
guage, in  reference  to  organizing  the 
country,  is  used — speeches  applauded,  en- 
couraged, rewarded  by  the  very  men  who 
are  now  prosecuting  the  prisoner  at  the 
bar  P  Do  I  ask  you,  therefore,  to  condemn 
the  memory  of  Mr.  O'OonneUf  No,  but 
to  show  you  this — ^that  this  attempt  to  use 
the  strong  language  of  political  organiza- 
tion to  condemn  a  man  is,  in  reality,  op- 
pression and  persecution.  Had  not  Mr. 
O'ConneU  an  attestation  from  his  Sovereign 
to  his  loyalty,  even  after  he  used  language 
stronger  than  this  P  Did  not  his  Sovereign 
offer  him  a  place  by  which,  if  G-od  had 
spared  him,  he  might  be  even  now  trying 
this  prisoner  at  the  barP  Did  not  the 
Lord  Chancellor,  the  keeper  of  the  Queen's 
conscience,  restore  him  to  the  commission 
of  the  peace  p  Gracious  Heaven,  and  am 
I  now  to  be  told  that  this  is  treason  P  Do 
we  remember  the  agitation  on  the  other 
side — do  we  remember  the  Brunswick 
Clubs,  and  the  instructions  issued  to  every 
parish  in  Ireland — do  we  remember  the 
missions  sent  to  England  to  organize  there 
—do  w6  remember  the  Orange  lodges 
patronized  and  encouraged  by  the  Govern- 
ment—and, in  the  name  of  justice,  is  it  to 
be  said  in  the  land  where  these  things  met 
approval  and  encouragement,  that  this 
man  at  the  bar,  because  he  has  dared  to 
array  himself  against  power,  is  to  be 
made  a  victim  of  oppression  P  No  (turning 
to  the  prisoner),  you  are  safe.  There 
(pointing  to  the  jury-box),  there  is  your  pro- 
tection. A  jury  who  value  liberty,  and 
the  peace  and  happiness  of  a  country,  never 
can  find  you  guilty  on  evidence  such  as 
this.  Gentlemen  of  the  jury,  was  he 
pleading  for  the  life  of  Ireland  P  Is  your 
country  dying  day  by  day,  and  hour  by 
hour,  before  your  eyes,  and  nothing  done 
to  raise  it  P  Are  your  gentry  beggared — 
are  your  merchants  prosperous— are  your 
shopkeepers  independent  P  Oh,  was  it  too 
strong  Language  to  sav,  that,  unless  the 
voice  of  Ireland  and  the  wiU  of  Irelimd 
should  be  forced  by  an  uneqaivocal  de- 
monstration of  Irish  power  upon  England, 
that  we  are  flinging  away  the  last  hope  of 


(a)  See  above,  p.  879. 
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this  old  Celtic  race  P  He  may  have  been 
wrong  in  the  means  by  which  he  attempted 
to  remedy  this  state  of  things.  I  don't 
ask  yon,  nor  am  I  called  upon,  to  express 
any  opinion  as  to  whether  Repeal  wonld 
remedy  them ;  bnt  is  there  one  of  yon  who 
will  say  that  in  reference  to  them,  this  is 
too  strong  language  to  use  ?  What  did  we 
read  the  other  day  in  one  of  the  English 
newspapers  P — 

"That  at  last  EngliBh  sympathy  was  awake 
to  the  gradnal  extermination  of  this  Celtic  race, 
not  heoause  they  had  a  right  to  the  soil  on 
which  they  were  horu,  but  because  England 
could  not  afford " 

The  Soluyitor-Oeneral  objected  to  this 
line  of  observation. 

BfUt  said  he  was  allowed  to  use  a  similar 
course  of  observation  on  the  trials  for  se- 
dition in  the  Queen's  Bench,  and  at  the 
Special  Commission  in  Clonmel. 

After  some  discussion  on  the  point, 
Bidt  resumed  his  argument.  Well,  gen- 
tlemen of  the  jury,  the  Court  has  thought 
that  I  ought  not  to  advert  particularly  to 
articles  to  which  I  would  be  very  glad  to 
call  your  attention;  but  you  know  as  a 
matter  of  notoriety  that  it  has  been  said 
that  England  could  not  afford  to  part  with 
this  Celtic  race,  because  they  snould  re- 
main to  be  hewers  of  wood  and  drawers  of 
water.  Then,  gentlemen  of  the  jnry,  if 
that  language  has  been  used,  is  it  too 
strong  to  say,  that  in  expressing  the 
national  will,  or  in  demanding  justice  for 
the  country,  he  was  playing  for  the  life  of 
Ireland  P  This  language  he  has  used  may 
be  seditious  ;  but  the  question  you  have  to 
ask  yourselves  is — ^is  it  treasonable  ?  I  think 
I  hare  some  little  reason  to  complain  of 
the  Attomey-GeneraVs  mode  of  opening 
this  case.  He  read  all  those  articles 
from  beginning  to  end  exactly  as  they  are 
stated  in  the  indictment,  and  I  am  utterly 
at  a  loss  to  know  what  particular  passages 
the  Crown  will  rely  upon,  and  I  can  only 
deal  with  those  which  may  appear  to  be 
considered  as  the  strongest  against  us. 
This  passage  I  am  now  referring  to  applies 
to  the  Irish  League,  and  what  does  it 
mean  P  Wliy,  that  the  power  of  this  league 
was  to  be  more  honoured  in  Ireland  than 
the  authority  of  the  Lord  Lieutenant.  That 
may  be  sedition,  but  I  deny  that  it  is 
Reason.  How  often  was  it  boasted  in 
Conciliation  Hall  that  their  decrees  were 
obeyed  and  answered  where  the  proclama- 
tions of  the  Viceroy  were  ineffectual  P  In 
Mr.  Wy$e*8  History  of  the  Catholic  Associ- 
ation— I  hope  that  is  a  matter  of  history 
— it  is  written  that,  when  the  proclama- 
tions of  the  Viceroy  were  disregarded, 
those  of  the  Roman  Catholic  Association 
were  implicitly  obeyed.  Was  Mr.  Wyse 
indicted  for  treason  P  Where  is  he  now  P 
The  next  passage  was  that  in  which  the 


writer  called  on  the  people  of  Ireland  to 
arm,  in  order  that  they  might  be  able  to 
present  the  Ultima  raUo  to  England.  I 
am  not  called  on  to  argue  that  this 
language  was  proper  or  justifiable,  bat 
that  it  was  not  treasonable.  I  may  re- 
mind you  that  there  was  a  time  when  a 
Protestant  clergyman,  and  a  fellow  of  the 
University,  called  on  the  landlords  of 
Ulster  to  arm  their  tenantry  in  order  to 
protect  their  rights  and  property ;  and 
the  celebrated  Bill  of  Bights  declared  that 
it  was  the  inalienable  privilege  of  eveir 
British  subject  to  bear  arms.  Again  I  caU 
on  you  to  remember  that  it  is  not  from 
any  chance  expression  that  you  are  to 
infer  the  ffuilt  of  my  client ;  for  you  must 
be  satisfi^  that  these  articles  expressed, 
uttered,  and  declared  a  settled  and  fixed 
design  to  depose  the  Queen,  or  to  levy 
war  against  her.  The  next  paragraph 
relied  upon  by  the  Crown  states  that  tne 
League  was  established  in  order  to  pro- 
mote the  formation  of  clubs,  oomp^rad 
of  men  who  were  prepared  to  confront 
the  majesty  of  England  or  the  sterner 
majesty  of  death.  Is  there  treason  in  that  ? 
There  is  a  declaration  that  there  ought  to 
be  a  concentration  of  national  powers  to 
effect  a  Repeal  of  the  Union ;  but  is  there 
anything  to  impoi*t  that  he  conspired  to 
coerce  the  person  of  the  Queen  of  England, 
or  impose  restraint  on  the  royal  willP 
ICounsel  then  read  several  passages 
advocating  the  formation  ofaoonncil  of 
300,  a  system  of  combined  and  united 
action  on  the  part  of  all  Bepealers,  and 
declaring  that  should  the  power  of  the 
empire  be  flung  upon  Ireland,  the  British 
flag  would  be  assailed  in  every  latitude 
and  in  every  clime.]  Is  that  treason  P 
The  meaning  of  it  is,  that  if  the  power  of 
the  empire  be  cast  upon  Ireland,  there 
should  be  a  war ;  but  you  must  omit  the 
word  if — leave  out  the  hypothesis  al- 
together—before you  can  find  that  it 
amounts  to  treason.  I  will  now  read  to 
you  a  speech  which  was  the  snbjeot  of  an 
mdictment  for  sedition 

Solicitor-Oeneral :  1  object  to  the  read- 
ing of  this  speech.  I  don*t  see  how  it  can 
be  applicable  to  the  present  case. 

Ball,  J. :  If  you  show  that  language 
stronger  than  this  has  not  been  proseoutM, 
that  would  be  irrelevant ;  if  you  show  it 
has  been  prosecuted  and  declared  not  to 
be  sedition,  it  might  be  in  point. 

Butt:  1  intend  to  read  a  series  of 
speeches  made  by  persons  who  have  since 
been  preferred  to  the  highest  offices  in 
the  state — speeches  quite  as  strong  as 
anything  in  these  articles.  Suppose  I 
show  that  the  prisoner  did  not  go  beyond 
the  latitude  allowed  to  political  writers  in 
this  country,  I  have  gone  a  long  way  to* 
wards  establishing  my  case. 
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Lbibot,  B.  :  I  muBt  protest  I  have  no 
notion  that  saoh  speeches  can  be  read. 

BmU  :  I  can  only  say  that  I  was  allowed 
to  adopt  a  similar  course  in  the  Queen's 
Bench  and  at  Olonmel.  If  jonr  lordships 
won't  allow  me  the  latitude  that  I  had  in 
the  Qaeen's  Bench,  and  that  was  extended 
to  Sfr  F.  Pollock  in  FrosVs  case. (a)  I  will 
bow  to  the  decision ;  bnt  it  will  be  a  very 
serious  consideration  whether,  if  I  am  hot 
allowed  to  defend  my  client  as  I  think  I 
onpht  to,  I  had  not  better  leave  the  case  as 
it  IS. 

Lbfbot,  B.  :  That  is  a  matter  for  yonr 
own  discretion. 

SoUcUoT'Oenaral :  In  a  case  in  this 
Court,  before  Baron  Pennefather,  I  did 
interpose,  and  the  learned  judge  stated 
that  the  Court  must  trust  in  a  great  extent 
to  the  discretion  of  counsel ;  but  in  a  sub- 
sequent case  Mr.  Justice  Orampion  anim- 
adverted very  strongly  on  the  introduction 
of  simi]ar  topics. 

Bali,  J. :  What  I  want  is  an  authority, 
where  the  objection  was  taken  by  the 
Crown  and  upheld  by  the  Court.  In 
Hardy* 8  case,(&)  the  matter  was  allowed 
to  pass  8ub  sUentio. 

Butt  referred  to  ShieVe  speech  in  O'Con- 
neU*8  oa8e,(e)  and  to  Barrett's  case,  in 
which  Mr.O'ConneU  read  to  the  judges  their 
own  speeches  against  the  Union ;  he  again 
referred  to  the  trials  at  Clonmel,  and 
claimed  to  be  entitled  to  read  the  extracts 
as  matters  of  history. 

The  Attorney- Oenerdl  said  that,  as  the 
matter  had  been  raised,  he  should  ask  a 
ruling  on  it.  At  Clonmel,  the  extracts 
alluded  to  might  have  been  read.  He  was 
out  of  court  for  several  hours,  and  could 
not  say  what  was  read. 

Ball,  J.,  ruled  that  the  extracts  might 
be  read.  In  strictness  of  law,  and  upon 
principle,  they  would  not  be  admis- 
sible; but  when  the  Court  found  that 
something  like  a  practice  of  the  kind  hod 
Bprunff  up  without  objection,  and  that 
it  had  been  allowed  at  Clonmel,  they 
did  not  think  they  could  prevent  Mr. 
Butt  from  following  the  same  course  now. 

Lbirot,  B.,  concurred;  bnt  lest  it 
might  be  supposed  that  the  Court  sanc- 
tioned the  reading  of  the  extracts  as  a 
legal  right,  it  was  proper  to  state  that  the 
Court  considered  them  irrelevant  and  in- 
admissible in  point  of  law ;  yet,  as  it  had 
been  allowed  by  vejry  high  tribunals,  the 
Court  could  not  fly  in  the  face  of  such  pre- 
cedents by  preventing  counsel  from  read- 
ing them. 

Butt:  Well,  gentlemen  of  the  jury,  I 
won't  take  undue  advantage  of  the  liber- 


Co)  4  St.  Tr.  N.S.  bd. 
(6)  24  6t.  Tr.  199. 
ie)  6  bt.  Tr.  K.S.  1. 


ality  of  the  Court,  nor  introduce  a  single 
topic  that  I  don't  feel  absolutely  neces- 
sary. Having  read  the  extract  from  the 
article  where  the  writer  talks  of  what 
might  occur  if  the  empire  was  flung  upon 
Ireland,  I  shall  read  for  you  an  extract 
from  a  speech  delivered  by  Mr.  O'Gonnell 
in  1843.  [Counsel  then  read  an  extract 
in  which  Mr.  O'ConneLL  was  represented 
to  have  said  (a) — 

"  Let  England  attack  as,  and  what  will  he  the 
oonsequence — what  will  be  the  state  of  the  3^ 
per  Cents  ?  Let  them  attack  us,  and  when  the 
Irishman,  stepping  oat  of  the  steamboat  from 
Ireland,  tells  his  countrymen  who  inquires  for 
his  friends,  that  they  were  shot  down  or  sabred 
by  the  militaiy,  how  many  fires  would  instan- 
taneously blase  out  in  the  manufacturing  towns 
of  England  ?  No  ;  England  must  discuss  the 
question  with  us.*'] 

Gentlemen  of  the  jury,  you  see  how 
similar  that  language  is  to  this  charged 
against  my  client.  If  Mr.  0*OonneU  were 
for  this  language  before  you  on  a  charge 
of  treason  or  treason  felony,  could  you  say 
that  he  uttered  and  declared  the  intention 
to  depose  the  Queen  P  If  you  could  not, 
aod  1  am  sure  you  would  not,  why  should 
you  be  asked  to  convict  my  client?  Do 
vou  recollect  these  lines  so  often  repeated 
by  Mr.  O'ConneU— 

"  0  Ireland,  will  it  e*er  be  mine 
To  wreak  thy  wrongs  in  battle  line ; 
To  lift  my  victor  head  and  see 
Thy  hills,  thy  dales,  thy  valleys  free  ? 
That  glance  of  bliss  is  all  I  crave, 
Between  m}  labours  and  the  grave." 
Would  you  find   Mr.  O'CormeU  guilty  of 
treason,  or  of  the  charge  here,  for  that  lan- 
guage P     Subsequent  to  that  language  he 
was  patronised  and  rewarded  by  the  Sove- 
reign in  whose  name  this  prosecution  is 
carried  on. 

If  I  show  you  that  similar  language  has 
been  tolerated  in  others,  have  I  not  gone  a 
long  way  towards  showing  you  that  it  is 
not  felony  in  my  client  p  Do  you  remem- 
ber when  Mr.  O'ConneU  was  prosecuted  for 
sedition  P  That  conviction  was  reversed 
in  the  House  of  Lords,  by  some  of  the 
men  forming  the  present  ministry.  Who 
entered  a  protest  on  the  journals  of  the 
House  of  Lords  against  the  trial  of  O'Oon- 
neU  t  The  present  Lord  Lieutenant  of  Ire- 
land signed  the  protest.  Am  I  not  justi- 
fied in  saying  that  there  are  strong 
grounds  for  your  coming  to  the  conclusion 
that  the  prisoner  is  not  guilty  of  the 
felony  charged. 

There  is  another  article  here  of  which 
my  client  need  not  be  ashamed,  showing 
that  Ireland  was  able  to  maintain  her  inde- 
pendence. I  admit  it  speaks  of  her  mili- 
tary resources;  bnt  yt)u  will  recollect 
what  0\OonneU  said,  and  that  my  client 

(a)  See  5  St  Tr,  NA  130. 
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is  here  writing  in  aDBwer  to  the  statement 
of  an  Engliflh  newspaper,  that  Ireland 
was  at  the  mere}"  of  England.  Now  I  for 
one  believe  and  I  tmsc  there  are  thoa- 
sands  of  men  ready  to  shed  their  blood 
to  nphold  the  aatbority  of  the  Qaeen,  who 
wonld  die  on  a  battle-field  rather  than 
acknowledge  that  Ireland  was  held  by  the 
British  Crown  b}  any  other  authority  than 
that  of  the  loyalty  of  the  Irish  people. 
There  is  one  article  in  this  paper  of  the 
8ih  of  July,  and  it  is  a  letter  addressed  to 
the  members  of  the  Dublin  clnbs  by  Mr. 
Meagher.  In  point  of  fact  Mr.  Duffy 
never  saw  that  letter.  How  am  I  to  prove 
that  P  Will  the  Crown  permit  me  now  to 
read  a  letter  I  have  in  my  hand  from  Mr. 
Meagher  on  that  subject?  [The  Solieitor- 
Oeneral  intimated  his  dissent.]  I  cannot 
read  it  now  if  it  is  objected  to.  I  will 
at  once  admit  to  you  that  Mr.  Duffy  did 
take  a  pai*t  in  the  formation  of  clubs ;  but 
they  were  formed  at  periods  long  before 
there  was  the  slightest  idea  of  any  insur- 
rectionary movement.  They  were  formed 
by  Mr.  Duffy  to  carry  out  what  I  told  you 
was  his  great  object — the  edncation  of  the 
people—  and  I  hold  in  my  hand  a  docu- 
ment which  1  will  make  evidence  in  this 
case,  and  which  will  show  the  objects 
which  Mr.  Duffy  contemplated  in  the  for- 
mation of  these  clubs.  This  is  a  doca- 
ment  which  he  himself  drew  up,  and  in  it 
is  laid  down  the  object  and  design  of  these 
clubs.  lO*Hagan  then  read  the  document, 
which  expressed  the  prisoner*s  views  as  to 
the  purposes  of  education,  &c.,  for  which 
it  was  de8irable  the  clubs  should  be  or- 
ganized.(a)] 

Butt:  I  confess  I  would  not  have 
thought  it  necessary  to  read  this  but  that 
the  prisoner  at  the  bar,  con6deut  in  the 
honesty  of  his  own  purposes,  desires  that 
the  pnrf>oses  he  had  in  view  in  the  estab- 
lishment of  these  clubs  should  be  fully 
before  you.  You  will  observe  that  the 
object  of  these  clubs  is  here  stated  to  be 
the  education  of  the  people,  exactly  falling 
in  with  what  I  stated  to  you  was  the  ^reat 
ambition  of  his  life  —to  encourage  Irish 
manufactures,  and  to  promote  the  return 
of  Irish  members  who  would  act  for  the 
benefit  of  this  country,  independent  of  all 
English  parties.  Another  duty  of  these 
clubs  was  to  procure  signatures  to  ad- 
dresses to  the  Queen,  and  laatly  to  dis- 
courage all  secret  societies  whatsoever. 
And  now— 1  care  not  what  your  opinions 
may  be— I  ask  you,  could  there  be  a  pro- 
gi'amme  more  unobjectionable  to  any 
honest,  right-thinking  Irishman,  or  more 
calculated  to  unite  in  one  common  object 
for  the  peaceful  attainment  of  a  great 
national  purpose  Irishmen  of  all  shades  of 

(a)  See  below,  p.  991. 


party?  I  have  now  given  you  all  the 
articles  previous  to  the  8th  of  Julv,  the 
day  my  client  was  arrested,  and  I  ask  you 
to  find  in  any  of  those  articles,  even  if  yoa 
believe  we  had  cognizance  of  them,  anj- 
thing  that  wonld  justify  you  in  finding 
him  guilty  of  the  charge  here  imputed  to 
him. 

[Counsel  proceeded  to  comment  on  the 
letter  to  Smith  0*Brietu  Without  raising 
any  question  as  to  the  handwriting,  there 
was  n«)  evidence  that  it  was  written  after 
the  passing  of  11  &  12  Vict.  o.  12.  On 
Mr.  Meagher* 8  trial  the  Crown  read  a 
letter  about  organizing  clubs,  &c.,  which 
the  defence  were  able  to  prove  waa  written 
fourteen  months  before  the  date  alleged  by 
the  Crown.  The  suggestion  that  the  lettco* 
was  written  in  answer  to  Mr.  O^Brien's 
letter  published  in  the  Nation  after  the 
passing  of  the  Act  was  not  enough.  Mr. 
0*Br%en*8  letter  might  have  been  written 
before  the  passing  of  the  Act,  though  pub- 
lished after.  In  their  bill  of  partisulars 
the  Crown  admit  having  the  manuscript 
of  Mr.  0*Brien*8  letter,  but  have  not  pro- 
duced it.  Some  of  the  documents  found  in 
Mr.  0*J5;*tcn*«  trunk  were  three  years  old.J 

I  will  tell  you  what  he  contemplated — 
the  revolution  of  having  the  Queen,  Lords, 
and  Commons  of  Ireland  once  more  sit- 
ting as  the  independent  legislature  of  this 
ancient  kingdom.  Have  you  never  heard 
whnt  occurred  in  1782  called  a  revolu- 
tion ?  Have  you  never  heard  the  temper- 
ance movement  termed  a  revolution? 
Have  you  never  heard  the  Beform  Bill 
characterised  as  a  revolution  ?  A  revolu- 
tion means  a  change  in  the  government  of 
a  country ;  and  1  can  imagine  no  change 
to  which  that  word  would  be  more  appli- 
cable than  the  restoration  to  Ireland  of 
her  ancient  constitution.  But,  gentlemen, 
after  the  difficulties  which  exist  as  to  the 
date  of  this  letter,  I  am  sure  you  will  not, 
because  the  word  **  revolution"  has  been 
used  in  it,  fasten  on  my  client  the  g^ilt  of 
treason.  The  Attorney-  General  referred  to 
it  as  a  letter  written  n*om  one  confederate 
in  a  treasonable  conspiracy  to  another. 
If  this  were  so,  did  you  ever  see  such  a 
letter  as  this  written  under  those  circnm- 
stances  ?  Does  he  say,  as  in  Sardy^g  case, 
*'  We  have  a  thousand  armed  men  in  such  a 
place  on  whose  support  we  can  rely"? 
Does  he  say,  **  Our  plans  have  been  brought 
to  maturity — the  people  are  prepared  to 
join  us — the  north  is  up — Tipperary  is  or- 
ganized—we  must  soon  strike  a  blow"? 
No  such  thing.  Here  you  have  a  secret 
and  confidential  communication  from 
which  are  dragged  to  light  the  inmost 
thoughts  of  my  client's  heart;  and  I  ask 
you,  is  there  anything  in  it  to  sustain  the 
charge  in  the  indictment  ?  If  there  were 
a  treasonable  design  then  in  progress,  and 
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in  which  Mr.  Dtiffy  was  concerned,  can 
YOU  believe  that  some  reference  would  not 
have  been  made  to  it  in  this  confidential 
common ication  to  a  friend  ?  Jarors  have 
often  wished,  in  the  uncertaintv  of  human 
evidence,  that  they  had  a  window  to  look 
into  and  search  the  hearts  of  men.  Here 
you  have  it.  In  this  letter,  written  when 
he  had  no  idea  that  it  would  ever  come 
under  your  notice,  his  most  secret  thoughts 
are  revealed,  and  yet  there  is  not  a  syl- 
lable in  it  to  indicate  the  existence  of  a 
treasonable  conspiracy.  To  be  sure  there 
is  an  allusion  to  Lafayette,  Who  was  he  P 
He  is  thus  described  by  Lamartine,  in  his 
History  of  the  Girondists — 

"  The  Marquis  de  Lafkyette  was  a  patrician, 
poBSesBor  of  an  immense  fortune,  and  allied 
through  his  wife  with  the  greatest  families  of 
the  Cuurt.  A  precocious  mstinot  of  renown 
drove  him,  in  1777,  from  his  own  country.  It 
was  at  the  period  of  the  war  of  independence  in 
America  :  the  name  of  Washington  resounded 
throughout  the  two  countries.  A  youth  dreamed 
the  same  destiny  for  himself  in  the  delights  of  the 
effeminate  Court  of  Louis  XV. ;  that  youth  was 
Laikyette.  He  privately  fitted  out  two  vessels 
with  arms  and  provisions,  and  arrived  at  Boston, 
where  Washington  hailed  him  as  he  would  have 
hailed  the  open  succour  of  France." 

Well,  gentlemen,  I  contend  that  the 
meaning  of  the  passage  in  Mr.  Dufft/e 
letter,  comparing  Smiih  O'Brien  to 
Lafayette^  is  simply  this  :  that  there  were 
men  connected  wii3i  the  Repeal  agitation 
who  wished  to  use  it  for  the  purposes  of 
anarchy,  and  that  It  required  Mr.  0'Brieti*8 
influence  to  restrain  their  passions  and 
frustrate  their  designs.  He  tells  Mr. 
O'Bnen  to  take  his  place  at  the  head  of 
the  movement,  otherwise  the  mere  anar- 
chiate  would  prevail,  and  a  bloody  cbaos 
would  be  the  reeulo.  Is  not  that  a  fair 
construction  of  this  letter?  If  he  had 
formed  a  treasonable  design,  would  not 
some  reference  have  been  made  to  it  in 
that  document?  1  submit,  in  the  first 
place,  that  there  is  no  evidence  as  to  the 
date  of  this  letter ;  and,  secondly,  if  you 
believe  it  was  written  after  the  passing  of 
this  Act,  I  contend  that  it  contains  nothing 
disclosing  any  treasonable  design,  or  from 
which  you  can  say  that  he  expressed, 
uttered,  and  declared  an  intention  to  de- 
pose the  Queen.  With  reference  to  this 
letter,  the  Crown  have  required  you  on 
your  oaths  to  find  that  William  Smith 
O'Brien  was  levying  war  with  intent  to 
depose  the  Queen,  and  in  order  by  force 
and  constraint  to  compel  her  to  change  her 
measures  and  counsels.  Is  there  a  particle 
of  evidence  to  warrant  you  in  such  a 
proceeding?  They  have  produced  here 
one  policeman,  with  whose  party  and 
the  people  a  oonfliot  took  place;  that 
and  Mr.  0'Bri&n*$  letter  are  the  only  evi- 


dence yon  have.  Where  is  Mr.  Trant  who 
commanded  the  party  at  Ballingarry? 
Is  there  satisfactory  evidence  given 
to  you  of  the  circumstances  of  that  re- 
bellion ?  W  hate ver  was  i  is  character,  if  i  t 
wa^  unpremeditated,  ib  would  be  impos- 
sible to  say  that  Mr.  Duffy  was  a  party 
to  it.  Unpremeditated  it  undoubtedly 
was.  How  does  it  occur  ?  On  the  21st 
of  July  the  Parliament  passed  i>be  bill  sus- 
pending the  Habeas  Corpus  Act ;  and,  in 
doing  so,  they  acted  without  example  or 
precedent.  In  the  history  of  England 
there  is  no  instance  of  Parliament  having 
been  called  on  to  suspend  the  constitution, 
except  on  a  message  from  the  Crown 
stating  the  necessity  for  it,  and,  at  the 
same  time,  submitting  the  evidence  of  a 
committee  on  the  subject.  It  is  also  the 
first  time  in  which  the  persons  of  members  of 
Parliament  were  made  liable  to  arrest  under 
that  arbitrary  Act.  We  will  prove  that  Mr. 
Duffy  was  a  prisoner,  closely  confined  in 
Newgate,  when  that  Act  was  passed ;  and 
we  will  also  prove  that  at  the  time  Mr. 
O'Brien  had  no  contemplation — so  far  as 
his  acts  can  prove — ^no  idea  whatever  of 
embarking  iu  any  revolutionaxy  move- 
ment, and  that  it  was  only  when  he  found 
a  warrant  issued  for  his  arrest  that  he  left 
Dublin.  What  is  the  evidence  we  have 
here  P  That  he  addressed  the  people,  and 
asked  them  if  he  was  to  be  arrested.  I 
will  show  you,  however,  that  shortly  be- 
fore he  left  Dublin  he  was  contemplating, 
with  the  Protestant  Repeal  Association — 
a  body  of  men  as  loyal  as  the  Crown  itself 
— the  holding  of  a  number  of  organized 
meetings  through  the  country,  having  for 
their  object  the  Repeal  of  the  Union.  1 
must  say  that  I  thmk  there  was  a  very 
studied  withholding  of  evidence  on  the 
part  of  the  Crown  relative  to  the  trans- 
actions that  originaiea  this  alleged 
outbreak  in  the  country.  I  was  amazed 
— 1  confess  I  was  amazed.  The  Under 
Secretary  of  State,  the  highest  oflScer  of 
the  Government  in  Ireland,  next  to  the 
Lord  Lieutenant  in  the  absence  of  the 
Chief  Secretary,  stated  that  he  was  not 
able  to  tell  me  what  were  the  documents 
in  Mr.  O'Brien's  trunk ;  but  that  they  had 
been  handed  over — ^to  whom  ?  'Vo  the 
Lord  Lieutenant  f  To  the  Privy  Council  ? 
No ;  but  to  those  whom,  I  suppose,  we  are 
allowed  to  consider  as  constituting  the 
Government  of  Ireland — verv  respectable 
gentlemen,  certainly — the  heads  of  the 
detectives  in  Ireland — the  Commissioners 
of  Metropolitan  Police  (a  laugh).  I  ask 
you,  seriously,  can  you  cfbnceive  such  a 
disclosure  as  that  made  by  the  highest 
official  and  authority  in  Ireland,  that  at 
the  time  when  you  are  called  upon  to  be* 
lieve  that  rebellion  was  raging  through 
the  provinces,  and  that  an  armed  con- 
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Bpiraoy  was  on  foot  to  dethrone  the  Qaeen 
— that  at  that  moment  the  tmnk  of  the 
leader  of  the  insargents,  if  you  will  so  call 
them,  was  seized  and  handed  over  to  the 
Under  Seoretary,  who  carefully  labelled 
all  the  documents,  without  examining 
any  one  of  them,  and  then  handed  them 
over  to  the  custody  of  the  police,  in  whose 
possession  they  have  since  remained  P  I 
ask  you,  is  not  that  a  studied  withholding 
from  you,  a  studied  withholding  from  the 
prisoner,  and  a  studied  withholding  from 
the  public,  of  the  facts  connected  with 
that  outbreak  at  BallingarryP  And  in 
the  absence  of  these  you  are  called  upon 
to  believe  that  it  was  a  premeditated  out- 
break to  which  Mr.  Duffy  was  a  party, 
Mr.  Duffy  afc  that  time  being  safely  locked 
up  in  the  prison  of  Newgate.  Therefore, 
gentlemen,  so  far  as  this  letter  and  the 
evidence  in  relation  to  Mr.  O'Brien's  acts 
are  concerned,  I  call  upon  you  to  dismiss 
them  entirely  from  your  consideration. 

And  now  I  come  to  the  last  branch  of 
eTidenoe,  that  haying  reference  to  the 
articles  published  after  Mr.  Duffy*8  arrest, 
and  of  which  there  is  no  evidence  you  can 
believe  that  he  is  the  author  or  writer  of  a 
single  one.  I  have  a  statement  to  make 
to  you  which  I  confess  that  I  approach 
botn  with  relactanoe  and  pain.  The 
articles,  "The  Hour  of  Destiny"  and 
**  Jacta  Alea  Est"  were  never  written  by 
my  client — they  are  the  productions  of  a 
lady.  I  will  prove  this  to  you,  and, 
furthermore,  I  will  prove  that  the  fact  has 
been  communicated  to  those  who  are 
prosecuting  for  the  Crown.  Mr.  Duffy 
never  saw  them ;  he  never  heard  of  them ; 
they  were  written,  as  I  have  already  told 
you,  by  one  of  the  fair  sex — not,  perhaps, 
a  very  formidable  opponent  to  the  whole 
military  power  of  Great  Britain.  I  wish 
I  could  avoid  this  statement ;  but  I 
feel  that  I  would  be  betraying  my  duty  to 
my  client  if  I  did  avoid  it.  I  can 
do  BO,  because  it  is  not  likely  that  the 
Orown  will  institute  a  prosecution  against 
the  respectable  young  lady  whose  pro- 
ductions I  will  prove  them  to  be.  But, 
gentlemen  of  the  jnry,  I  cannot  produce 
the  author  of  *'  The  Oasus  Belli"  neither 
can  I  produce  the  porson  who  wrote 
the  "  Tocsin  of  Ireland,"  and  simply  for 
this  reason,  that  if  they  be  in  the  country, 
and  for  aught  I  know  they  may  not,  a 
prosecution  against  them  would  un- 
doubtedly be  the  result.  In  his  opening 
statement  the  Attorney-General  said  that 
the  Government  were  aware  that  the 
.^a^ionwas  lending  itself  to  treasonable 
practices,  and  that,  therefore,  they  were 
watching  the  publication  of  the  22nd  of 
June.  Mr.  Duffy  then  being  in  cloee  con- 
finement, under  strict  surveillance,  and 
curiously  wfttched,  the  GoTemment  did 


one  of  two  things — let  them  take  their 
choice.  Did  they  permit  him  to  send  out 
that  article,  "The  Tocsin  of  Ireland," 
knowing,  as  they  said  they  did,  that  he 
was  about  to  commit  treason,  and  watch- 
ing him  so  closely  that  they  could  have 
prevented  him,  if  they  wished  P  No,  the 
Attorney •OeneroLl  would  flin^  his  office  to 
the  winds  before  he  would  oe  a  party  to 
such  an  act  of  treachery.  The  x>nly  con- 
clusion, therefore,  that  you  can  come  to, 
is,  that  it  was  never  written  by  mv  client, 
as  it  certainly  never  was.  Well,  ihey 
next  produce  from  the  NcUion  newspaper 
an  answer  to  correspondents,  stating  tnat 
Mr.  Duffy  could  not  send  any  letters  out 
from  prison,  but  that  he  hoped  to  **  meet 
his  friends  under  the  green  banner 
again."  A  green  banner  was  high  trea- 
son sure,  if  every  man  who  spoke  of 
the  green  banner  is  to  be  considered  a 
traitor.  Tommy  Moore  should  have  lost 
his  pension  from  the  Crown  —  and 
very  properly  so  —  when  he  sx>oke  of 
the  green  flag  fluttering  o'er  him.  But 
does  not  this  evidence  establish  the  fact 
that  Mr.  Duffy  could  not  send  out  any 
letters  from  prison  P  You  have  heard  it 
stated  on  the  part  of  the  Crown  that, 
fVom  the  publication  of  the  22nd  of  July, 
the  Government  were  closely  watching  the 
publication  of  the  29th.  Therefore,  I  ask 
you  to  infer  that  it  was  impoRsible  for  him 
to  escape  their  vigilance.  The  country 
was  in  rebellion,  Mr.  Duffy  was  in  close 
custody,  denied  access  to  his  nearest 
friends,  and  closely  watched.  Is  not  that 
strong  presumptive  proof  that  ho  did  not 
write  the  article,  "The  Tocsin  of  ire- 
land  "  P  Now,  what  is  the  evidence 
against  the  prisoner  in  relation  to  '*  The 
Tocsin  of  Ireland  "  P  The  first  part  of  the 
article  is  harmless  in  itself.  It  may  appear 
innocent  or  guilty,  according  to  the  por- 
tion to  which  it  is  annexed  ;  but  in  itself 
it  is  perfectly  innocent.  If  you  even  find 
that  he  caused  to  be  printed  the  part  that 
is  stated  to  be  in  his  own  handwriting, 
that  will  not  support  the  indictment. 
Now,  here  are  the  words  in  the  manu- 
script— 

"If  we  fail— if  our  success  is  not  instan- 
taneous and  overwhelming — the  shame  will  lie 
with  men  pledged  to  the  cause,  or  secretly 
devoted  to  it,  but  who  hold  back  at  the  right 
moment  for  action.  And  verily  they  will  have 
their  reward.  If  the  cause  periKb,  no  cowardice, 
no  caution  will  save  them.  Disgrace  wDl  dog 
them  to  the  death.  Dishonour  will  sit  like  a 
household  fiend  on  their  hearths.  They  will  be 
a  byeword  of  scorn ;  and  men  will  point  their 
fingers  at  them  till  the  grave  covers  them,  and 
the  worms  prey  upon  them." 

Now,  that  is  the  only  portion  of  the 
article  alleged  to  be  in  the  handwriting 
of  my  client.    Supposing  that  you  were 
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to  believe  the  evidence  as  to  the  hand-- 
writing,  conld  yon  find  him  gnilty  on 
that  P  Perfectly  impossible.  It  is  ntterly 
impossible  that  you  con  Id  place  reliance 
npon  the  evidence  of  Mr.  remon,  as  to 
the  handwriting  of  my  client.  I  don't 
mean  to  say  that  Mr.  Vernon  would  swear 
what  he  did  not  believe  to  be  true ;  but 
you  will  recollect,  that  on  a  former  trial 
he  swore  handwriting  to  be  Mr.  Duffy's 
which  was  not  his.  Then  take  the  evidence 
of  the  two  other  witnesses  who  did  not  see 
him  write  for  five  years.  Lotoe  swore  that 
several  people  got  letters  to  go  to  the 
oasrle  to  see  if  they  could  prove  the  hand- 
writing. Only  two  have  come  forward, 
one  of  whom  has  been  sworn  to  be  un- 
worthy of  credit  on  his  oath,  and  the 
other  did  not  see  Mr.  Duffy  write  for  five 
years.  Is  that  sufficient  evidence  of  hand- 
writing? I  asked  Mr.  Dunhp  if  he 
thought  Lowe  worthy  of  credit  on  his 
oath.  With  the  tenderness  of  a  right- 
minded  man,  he,  a  witness  for  the  Crown, 
and  no  friend  of  Mr.  Duffy,  replied  that 
he  should  like  to  have  him  corroborated. 
That  puts  Lowers  evidence  out  of  the  case. 
There  is  one  instance  in  the  State  Trials 
where  a  man  in  the  worst  days  of  British 
history  was  convicted  on  handwriting,  the 
trial  of  Algemon  Sidney.  But  after  the 
Revolution,  when  the  liberties  of  England 
were  being  established,  an  Act  of  Farlia- 
ment  was  passed  reversing  that  unjust 
decision.  Unless  yon  wish  to  leave  on 
record  a  damning  conviction  to  the  Courts 
of  Irish  Justice,  you  will  never  con- 
vict Mr.  Duffy  npon  evidence  of  hand- 
writing. 

Ball,  J. :  This  case  is  not  like  Sidney's. 
No  witness  there  spoke  to  the  prisoner's 
handwriting,  but  the  jury  were  asked  to 
believe  it  was  his  from  a  comparison  with 
a  document  in  his  handwriting.  There 
has  been  no  such  comparison  here.  Mr. 
Butler  stated  that  he  looked  at  other 
documents,  not  because  he  entertained  a 
doubt,  but  to  make  himself  more  cer- 
tain. 

Butt:  Well,  now,  gentlemen  of  the  jury,  I 
will  summon  one  more  witness  to  prove 
to  you  that  my  client  did  not  write  this 
article ;  I  will  read  you  the  words  of  a 
peer  of  the  realm,  taken  down  from  his 
own  lips,  and  he  will  tell  you  on  the  honour 
of  a  minister  of  the  Grown  and  a  British 
peer,  that  which  I  shall  now  read  for  you— 

"The  Marquis  of  Lansdowne  begged  to  state, 
in  ezplaoation  of  what  had  just  been  referred  to 
by  the  noble  earl,  that  those  letters  which  were 
dated  in  prison,  and  which  appeared  to  have 
been  written  by  a  person  in  prison,  were  not 
written  in  a  prison  at  all  (a  laugh),  bat  were 
.the  prodnotion  of  some  individual  who  had 
•assumed  the  nsine  and  ebaracter  of  the  person 
in  prison." 


That  is  the  statement  of  the  Marquis  of 
Lansdoume  in  the  House  of  Lords  when  he 
was  asked  if  the  Government  allowed 
Mr.  Duffy  to  write  articles  in  prison. 
It  is  relied  npon  here  that  the 
remark  on  this  article,  '*  The  End  of  the 
Tocsin  of  Ireland,"  is  conclusive  against 
Mr.  Duffy.  Why,  to  my  mind,  it  is  con- 
clusive evidence  that  it  was  not  written 
by  Mr.  Duffy  at  all.  It  is  the  remark  of 
a  man  copying  the  article  in  the  printing 
office ;  because,  if  Mr.  Duffy  had  written  il 
in  Newgate,  it  would  have  been  a  con- 
tinuous article,  and  he  would  not  have 
sent  it  out  piecemeal. 

Having  presented  my  client's  case  to 
you  as  best  I  could  under  the  strong 
and  circumstantial  evidence  in  which 
you  will  have  to  consider  it  for  him 
after  our  testimony  shall  be  presented 
to  yon,  I  shall  content  myself  with 
askiuff  you  to  try  this  case  by  the 
sacred  laws  of  British  rules — ^to  judge 
of  it  by  the  evidence  alone— not  to  yield 
to  any  influence  of  speculation  or  guess, 
but  to  ask  yourselves  this  question— might 
not  every  fact  proved  here  be  quite  con- 
sistent with  the  prisoner's  innocence  of 
the  crime  imputea  to  him  in  this  indict- 
ment? It  does  appear  to  me  a  strong 
thing  to  call  upon  a  jury  to  find  a  man 
guilty  of  a  treasonable  design  upon 
evidence  of  publication  alone.  If  Mr. 
Duffy  was  here  charged  in  an  indictment 
containing  a  count  for  sedition,  and  one 
for  treason  felony,  would  you  hesitate  for 
a  moment— if  it  was  possible  for  yon  to 
convict  him  at  all — in  convicting  him  on 
that  for  sedition  P  Therefore  I  now  im- 
plore of  yon  to  recollect  that  this  indict- 
ment charges  him  with  havinc^  in  his 
inmost  soul  and  heart  a  settled  purpose 
and  design  to  depose  the  Queen.  Mad  not 
the  Crown  their  detectives  and  their  spies 
to  watch  every  movement,  and  did  they 
show  one  single  act  of  that  kind  in  which 
Mr.  Duffy  was  engaged.  Gentlemen  of 
the  jury,  I  have  to  apologise  for  havine 
trespassed  so  long  on  your  time  and 
attention,  and  I  shall  now  conclude  by 
saying  that  I  most  confidently  expect 
vonr  verdict  of  aconittal.  I  believe  I 
have  demonstrated  that  you  ought  to  re- 
turn such  a  verdict,  and  I  have  no  doubt 
that  conviction  on  your  minds  will  be 
immeasurably  strengthened  when  you 
hear  the  evidence  we  shall  offer.  (Ap- 
plause.) 

Tuesday,  February  20th. 

EVIDIMCB  FOB  THE  DEFENCE. 

Yery  Bev.  Theobald  McUhew — Examined 
hyBuU. 
1  am  a  Boman  Catholic  clergyman,  and 
have  known  Mr.  Dt^y  since   1841;  the 
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occaBion  on  which  I  first  became  acquainted 
with  him  was  when  I  had  the  happiness 
to  bear  him  make  a  speech  afc  a  »o\rie  in 
Newry ;  that  was  in  October  184] ;  the 
object  of  the  Boiree  was  to  commemorate 
my  appearance  in  Newry,  to  hold  a  tem- 
perance meeting ;  (a  printed  documant  was 
here  handed  to  the  witness)  this  is  a  sab- 
stantially  correct  report  of  the  speech  de- 
livered by  Mr.  Duffy  on  that  occasion. 

The  Attomey-Oeneral  objected  to  the 
evidence 

Butt,  Q.C.,  referred  to  Some  Tooke'e 
Gase,(a)  O'ConnelVs  ca9e,(&)  Martin's 
case, (6)  and  Smith  O'Brien's  cBse,(d)  where 
similar  evidence  of  past  conduct  had  been 
admitted  to  show  with  what  intention  the 
acts  chai'ged  were  done. 

LstKOY,  B. :  These  decisions  are  a  sort 
of  anomaly,  bnt  there  they  are,  and  L  bow 
to  their  authority,  though  I  am  not  satis- 
fied wibh  the  reasons  for  them. 

Witness:  I  got  this  document  printed 
myself ;  I  got  iJO.OOO  copies  of  it  struck  ofi*. 
I  recollect  seeing  Mr.  Duffy  in  Cork  in  the 
year  1844;  he  was  then  on  his  way  to 
Derrynane ;  he  requested  permission  to 
vi^it  the  temperance  rooms,  and  I  sent  a 
friend  of  mine  to  accompany  him.  He 
said  that  I  fulfilled  all  his  expectations  in 
managing  the  temperance  society,  except 
in  the  formation  of  libraries ;  that  was  m 
urging  his  views  as  expressed  at  Newry; 
I  consider  Mr.  Duffy  a  man  of  the  highest 
integrity  and  principle ;  I  would  not  think 
him  a  man  likely  by  any  means  to  favour 
or  entertain  any  project  of  anarchy,  or 
spoliation  of  property. 

Croes-examimed  by  the  Attorney- General 

I  have  had  no  intercourse  with  Mr. 
Duffy  since  1844,  except  by  letter. 

Ball,  J. :  Do  yon  mean  to  say  that  yon 
have  not  known  him  since  1844  except  by 
letter  P — I  have  had  two  letters  from  him 
since  then. 

Attorney-Oeneral  .-Very  well,  Dr.  Mathew, 
I  have  no  further  questions  to  ask  you. 

Butt  read  report  of  the  speech  which 
contained  the  following  passage — 

"  I  mean  that  our  societiefl  should  be  not  only 
associations  for  the  diffusion  of  total  abstinence 
principles,  but  for  improving  the  morals  and 
cultivating  the  understandings  of  the  people. 
Why  should  not  every  teetotal  society  have  its 
lecture  room,  where  the  artizan  might  be  taught 
the  principles  of  mechanics — the  farmer  the  latest 
improvements  in  agriculture,  and  every  one 
something  that  would  make  him  a  better  man 
and  a  better  citixen  ?  Surely  no  operative  will 
be  a  worse  workman  for  knowing  the  scientific 
principles  of  the  pursuit  upon  which  his  labour 

(a)  25  St.  Tr.  1. 
(6)  6  St.  Tr.  N.S.  1. 

(c)  6  St.  Tr.  N.S.  985. 

(d)  Abovci  p.  1. 


is  expended— and  no  man  a  worse  member  of 
society  for  learning  his  duty  to  himself  and  his 
neighbour.  Lectures  are  the  only  means  by 
which  you  can  teach  an  adult  population ;  bnt  it 
may  be  thought  impracticable  to  find  compettut 
lecturers.  Fortunately  this  difficulty  is  much 
less  formidable  than  it  appears,  for  a  cheap 
substitute  is  always  at  hand  in  printed  lectures, 
which,  read  aloud  by  a  correct  and  effective 
reader,  would  be  scarcely  less  useful  or  interest- 
ing than  if  delivered  by  the  original  writer.  For 
humbler  learners,  might  there  not  be  evening 
schools  and  Sunday  .schools?  for  the  proper 
principle  to  set  out  upon  is,  to  teach  ever^  per- 
son, or  enable  him  to  learn  -something  which  he 
does  not  know  already.  If  be  knows  much, 
then  there  is  less  to  teach  him ;  iPhe  knows  little, 
then  there  is  more  necessity  for  teaching.  liCnd- 
ing  libraries  would  also  be  exceedingly  useful ; 
and  books  have  become  so  cheap,  that  a  hand- 
some library  can  be  purchased  for  a  mere  trifle. 
If  the  system  of  joining  such  institutions  with 
our  societies  were  in  operation,  neighbouring 
societies  could  exchange  their  collection  of  books, 
and  thus  doulde  their  means  of  information  and 
amusement  without  increasing  their  expenditure. 
I  do  not  doubt  of  seeing  the  day  when  every 
town  will  have  its  temperance  hidJ — and  eveiy 
temperance  hall  its  school  room,  its  reading 
rooms,  its  lecture  rooms,  its  exhibition  rooms, 
and  even  its  public  baths  and  gymnasium  for 
the  operative  classes." 

Bight  Bev.  Michael  Blahe,  Bishop  of 
Dromore— Examined  by  O^Sagan, 

I  have  heard  the  evidence  of  Father 
Mathew ;  I  was  present  at  the  sotVea  given 
to  Father  Mathew  in  Newry,  to  which  he 
referred .  1  am  acquainted  w  i  tb  Mr.  Duffy ; 
I  can  assert  with  perfect  oonfidenoe  that 
Mr.  Duffy's  character,  in  aU  the  relations 
of  life,  as  a  Christian,  as  a  man  of  family, 
as  a  neighbour,  as  a  member  of  society,  is 
blameless. 

A  Juror  {Bwrhe) :  My  lord,  there  has 
been  a  great  deal  said  about  deposing 
the  Queen ;  do  you  think  Mr.  DvJ^  would 
be  likely  to  injure  Queen  Victoria  if  she 
came  to  Ireland,  or  otherwise  P — I  think 
he  would  not. 

Do  you  think  any  man  or  woman  in 
Ireland  would  be  found  to  i^jore  the 
Queen  if  she  came  to  Ireland  P — Indeed, 
I  think  not. 

John  TTtlZtaiiM— Examined  by  Sir  0. 

O'Loghlm. 
1  was  a  member  of  the  conncil  of  the 
Confederation.  Mr.  Duffy  was  a  member 
also ;  that  body  was  formed  early  in  1847 ; 
I  joined  it  in  March  1847 ;  it  was  originally 
formed  in  consequence  of  the  secorsion 
from  the  Bepeal  Association ;  the  clubs 
were  formed  generally  in  the  month  of 
Jnne,  but  I  think  they  were  formed  in 
Dublin  rather  earlier ;  they  were  formed 
in  pursuance  of  the  report  of  a  committee. 
Mr.  Duffy -WM  the  chairman  of  that  oom* 
mittee.   This  is  a  copy  of  the  report  which 
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I  bold  in  mj  hand  (tdentifita  same.)  I  also 
hold  in  mjhand  a  docaiiient  which  purports 
to  be  a  lecture  on  the  use  and  cupacity 
of  Coufodorate  clubs ;  that  lecture  was 
printed  by  the  couacil  of  the  Confedera- 
tion ;  both  these  documents  were  circulated 
by  them.  I  remember  a  difference  of 
opinion  having  arisen  in  the  Confedera- 
tion between  Mr.  Mitchel  and  Mr.  Duffy; 
a  public  debate  took  place  at  the  Rotunda 
in  Pebmary  1848.  Mr.  Buffv  spoke  on 
that  occasion  against  Mr.  MitcheVs  amend- 
ment ;  Mr.  Mitchd's  amendment  was  lost ; 
Mr.  puffy  voted  against  it.  There  was  a 
previous  discussion  on  the  same  subject 
in  the  council  of  the  Confederation,  where 
Mr.  Mitehd  opposed  Mr.  Duffy* a  views. 
I  read  the  report  of  the  meeting  at  the 
Kotunda  in  the  Nation  newspaper ;  I  now 
see  a  series  of  resolutions  moved  there 
by  Mr.  Smith  0*Brien,  and  an  amendment 
moved  by  Mr.  Mitchel ;  I  consider  this  a 
true  report  of  them ;  I  now  see  Mr.  Duffy's 
speech  as  reported  in  the  Nation  1 1  read 
it  the  morning  after  it  was  delivered,  and 
it  struck  me  as  being  a  remarkably  correct 
literal  report  of  what  Mr.  Duffy  said.  At 
a  subsequent  period  of  the  year  a  body 
was  formed  called  the  Protestant  Repeal 
Association,  of  which  I  became  a  memoer; 
I  am  a  Protestant ;  I  recollect  hearing  of 
negotiations  for  the  formation  of  a  body 
to  be  called  the  Irish  League.  The  Irish 
Confederation  was  adjourned  in  the  mouth 
of  June  1848 ;  tbe  object  of  that  adjourn- 
ment was  to  make  room  for  the  Irish 
League  ;  it  was  Mr.  Duffy  moved  the  ad- 
journment, and  I  heard  mm  state  that  the 
League  was  to  consist  of  a  nortion  of  both 
associations.  From  my  knowledge  of 
Mr.  Duffy  I  can  state  that  he  was  a  friend 
to  |>eace  and  order.  I  am  aware  of  his 
having  opposed  violent  measures,  and 
violent  language.  I  have  heard  him  ex- 
press opinions  opposed  to  republicanism  in 
the  Confederation.  Immediately  before  the 
suspension  of  the  Habeas  Corpus  Act  there 
was  an  intention  and  arrangement  on 
their  part  to  hold  a  series  or  meetings 
throughout  the  country.  Mr.  O'Brien 
arranged  to  go  down  to  Ulster  after  the 
deputation  from  the  Protestant  Repeal 
Association  had  been  there.  My  opinion 
of  Mr.  Duffy's  general  character  is,  that  he 
is  an  honest  and  honourable  man.  I  have 
uniformly  heard  him  express  opinions 
against  anarchy  and  spoliation  of  pro- 
perty. 

Ball,  J. :  Fix  the  latest  period  at  which 
you  heard  him  express  those  opinions  P — 
lu  June  1848. 

Cross-examined  by  the  Solicitor-Oeneral, 
The  report  that  the  Prime  Minister  was 
about  to  move  for  leave  to  bring  in  a  bill 
fur  tbe  suspension  of  the  Habeas  Corpus 

85:<34. 


Act  arrived  in  Dublin  on  the  22nd  of  July ; 
I  saw  it  placarded  at  Johnston's.  On  the 
2l8t  of  July  I  heard  from  Mr.  O'Brien 
that  he  was  going  down  to  the  south  to 
hold  meetings  at  Cork,  Wexford,  Ennis- 
corthy,  &c.  A  short  time  before  that  he 
had  been  holding*some  meetings  in  the 
south.  During  the  months  of  June  and 
July  I  resided  at  Blaokrock,  where  I  have 
lived  for  the  last  three  years. 

What  business  do  you  follow  P— I  am  a 
commercial  traveller  for  English  manu- 
facturers. 

You  say  you  were  a  member  of  the 
council  of  the  Confederation.  Are  you 
aware  that  Mr.  Smith  O'Brien  was  a 
member  of  the  council  P — I  am. 

Do  you  know  Mr.  Meagher  ? — I  have 
met  him  frequently ;  be  was  a  member 
of  the  council  of  the  Confederaticm. 
Mr.  Dillon,  the  barrister,  and  Mr.  D*Arey 
M*Oee  were  also  members  of  it ;  Mr.  Devin 
Beill/y  was  a  member  of  the  council  up 
to  February  184S,  when  he  resigned  in 
consequence  of  the  vote  which  had  been 
come  to  by  the  Confederation  generally ; 
Mr.  Mitchel  had  also  been  a  member  of 
the  council. 

Do  you  know  where  Mr.  D'Arcy  M*Oee 
is  at  present  P — I  do  not.  I  last  saw  him 
on  the  22nd  of  Julj-.  I  saw  Mr.  Dillon  in 
the  early  part  of  that  month.  It  is  a 
long  time  since  I  saw  Devin  Reilly. 

Were  you  residing  at  your  residence  at 
the  Rock  in  July  lastp — My  business 
often  takes  me  from  home,  and  on  the 
suspension  of  the  Habeas  Corptis  Act  I 
thought  it  prudent  not  to  go  to  my  home 
for  some  time. 

Did  you  continue  travelling  through  the 
oountrv  as  a  commercial  traveller  in  July  P 
—I  dia  up  to  the  18th  or  19th.  I  did  not 
after  the  suspension  of  the  Habeas  Corpus 
Act. 

So  you  suspended  your  operations  when 
the  Government  suspended  the  Habeas 
Corpus  ActP — That  was  my  vacation. 
(Laughter.) 

Did  you  leave  Ireland  P — ^No. 

Did  you  cross  the  Shannon  P — ^Certainly 
not. 

When  did  you  return  to  your  usnal 
avocations P — 1  did  not  leave  Dublin;  I 
appeared  in  public  during  the  month  of 
August. 

Do  you  know  the  principles  on  which 
the  Irish  League  was  founded  P — I  do  uot« 
except  from  hearsay. 

Then  you  cannot  say  whether  it  was 
formed  for  a  treasonable  or  loyal  purpose  P 
— I  cannot ;  at  the  time  the  League  was 
formed,  the  Confederation  ceased  to  exist, 
and  I  did  not  become  a  member  of  the 
new  body. 

Was  not  the  Confederation  dissolved 
because   the   members  of  it  joined  tbo 
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League  P — Yee,  it  was  because  of  the 
junction  of  the  two  parties  that  the  Con- 
federation ceased  to  exist. 

Was  not  each  member  of  the  Leagne  to 
be  permitted  to  I'etain  his  own  political 
opinions  ? — I  cannot  tell. 

Sir  0.  O'Loghlen:  Were  there  several 
clergymen  members  of  the  Confedera- 
tion P— Yes. 

Sir  0.  O'Loghlen  then  read  the  reso- 
Intion  of  the  Irish  Confederation  con- 
demning the  sentiments  contained  in  the 
letters  of  Messrs.  Mitchel  and  Deoin 
Reilly,  and  declaring  that  they  soaght  to 
Achieve  the  Repeal  of  the  Union  by  the 
concentration  of  opinion,  and  the  exercise 
of  constitutional  means.  The  learned  coun- 
sel also  read  the  following  passages  from 
a  lecture  by  Mr.  Duffy  on  the  use  and 
capacity  of  Confederate  Clubs :— - 

**  Yon  do  not,  I  am  convinced,  re^^ard  Con- 
federate Clubs  as  talking  rooms,  or  idling  rooms, 
but  as  workshops  for  true  and  serious  work. 
But  they  must  be  more  than  this.  Some  of  our 
fitthers  died  on  the  field  for  their  country ;  some 
suffered  fine  and  imprisonment,  some  igno- 
minious death,  in  her  defence.  The  enemy  we 
have  to  combat  is  neither  the  armed  soldier  nor 
the  partisan  judge — only  ignorance  and  prefu- 
dice ;  but  the  recruits  we  seek  to  enrol  are  men 
who  will  ffive  themselves  to  this  new  work  for 
Ireland  with  the  same  deep  devotion  that  our 
fathers  displayed  in  theirs — mei^  who  will  be 
new  soldiers  and  confessors  in  the  same  cause 
for  which  they  toiled  and  died.  Do  you  truly 
mean  this  ?  or  are  you  coming  here  for  amuse- 
ment, or  for  display?  Look  into  your  own 
hearts,  and  ask  are  there  mean  or  selfish  motives 
mixing  with  your  better  aspirations?  For  I 
tell  you,  if  you  would  live  nobly  and  usefully — 
if  you  would  truly  serve  Ireland,  you  must  fling 
them  out,  and  be  the  thing  you  seem.  I  believe 
you  will — I  trust  your  youth,  and  purity,  and 
vigour.  Our  Confederation  has  the  sap  and  bud 
of  spring  in  it,  and  by  the  law  of  nature  needs 
must  grow ;  and  I  rely  upon  the  generous  in- 
stincts of  youth  that  you  shall  grow  better  as 
you  grow  stronger.  For  the  sublimest  success 
we  can  attain  (far  above  makmg  Ireland  a 
nation)  is  to  train  a  race  pure,  true,  incapable 
of  cruelty  or  fraud,  and  incapable  of  abandon- 
ing the  truth.  This  is  the  guarantee  of  all 
success. 

**YeBf  ignorance  and  prejudice  are  the  ene- 
mies we  must  go  out  against  and  overthrow. 
Between  us  and  success  there  stands  no  other 
sentinel.  For,  remember,  we  do  not  come  as 
robbers  conspiring  to  pull  down  this  or  that 
class  of  interest;  but,  so  help  us  God,  as  we 
truly  desire  to  raise  all  this  Irish  nation,  each 
according  to  his  degree,  in  a  common  prosperity 
and  independence.  We  say  to  the  peers  of  Ire- 
land, '  Be  truly  peers  and  pillars  of  the  state — 
not  shadows  of  nobility,  without  power  or  coun- 
try,' '  Hereditary  legislators,  be  the  legislators 
of  a  kingdom — ^not  shivering  spectres  of  a  state 
that  is  dead.'  To  the  gentry  we  say,  •This  land 
is  vours  and  ours;  but  it  ceases  to  be  ours 
while  we  permit  it  to  be  a  fee-farm  for  Bnglaud.' 


Our  fathers  sixty  years  ago  proclaimed  in  the 
face  of  Heaven  that  it  was  theirs,  and  that  thev 
would  hold  it  against  the  world — and  they  did. 
Then  an  Irish  gentleman  was  a  name  to  be  proud 
of.  And  now  again  we,  too,  may  pledge  that 
vow,  and  ratify  it — and  once  more  prosperity 
^\iU  run  like  new  blood  into  the  veins  of  Ireland, 
and  hope  and  confidence  will  return  to  calm  the 
angry  front  of  the  people,  and  national  honour 
will  kindle  their  genius  and  industry  and  enter- 
prise to  the  highest,  and  it  will  still  be  a  proud 
thing  to  be  an  Irish  gentleman.'  And  to  the 
merchants,  traders,  and  clergy,  to  the  farmers, 
peasantry,  and  artisans  of  Ireland,  we  have  true 
fellowship  to  offer  in  a  pursuit  that  is  theirs  no 
less  than  ours ;  for  it  is  not  selfish  or  clannish, 
but,  above  all  things,  social  and  national. 

"  To  be  able  to  rout  ignorance  and  prejudice 
in  others,  we  must  first  rout  our  own.  Let  us 
begin  with  prejudice. 

"  We  must  not  put  on  a  show  of  sympathy 
for  the  purpose  of  winning  other  classes  to  our 
views,  but  set  out  with  a  real  and  honest  desire 
to  help  them  as  well  as  ourselves.    To  use  such 
a  pretence  and  be,  in  fact,  indiffierent  to  their 
interest,  is  to  be  knaves.     When  yon  ask  IVo- 
testants  to  help  you,  if  you  do  not  protect  the 
religious  liberty  of  Protestants*  in  all  contin- 
gencies, as  zealously  as  you  would  protect  your 
own,  you  are  hypocrites,  unworthy  of  liberty. 
When  you  invite  the  co-operation  of  the  genti^, 
if  you  do  not  intend  to  maintain  all  their  just 
rights  —by  which  I  mean  their  rights  to  their 
estates  and  a  fair  rent,  not  any  assumed  right 
over  the  conscience  or  property  of  thsir  teuanta 
— ^you  deserve  to  fail,  and  you  will  get  your 
deserts.      To  speak  the  truth   is  wisdom  and 
policy.     It  is  easier  to  be  anjrthing  that  man 
can  become  than  barely  to  seem  it.     Hypocrisy 
is  a  hard  as  well  as  an  unprofitable  task.    But 
there  is  a  spell  in  downright  truth  which  men 
recognize  and  admit.     How  often  were  we  as- 
sured that  it  was  impossible  to  win  the  northem 
Protestants  to  nationality  ?    And  it  was  impos- 
sible by  the  means  relied  on.    They  were  not  to 
be  cajoled.    But  when  men  of  humbler  preten- 
sions Hpoke  the  thing  they  felt,  remember  how 
quickly  it  was  recognized,  and  how  soon  it  began 
to  prevail.     And,  trust  me,  nationality  is  now 
planted  in  the  north  more  firmly  than  it  was  in 
Munster  in  1842." 

Sir  C.   0*Loghlen  said  there  was   one 

eassage  in  Mr.  Duffy^e  speech  in  t^e  de- 
ate  at  the  Botunda  in  February  1848 
which  he  would  wish  to  read.  It  was  as 
follows : — 

'*  Mr.  Mitchol  tells  you  that  he  relied  upon 
the  junction  of  classes  last  year  in  the  Iriak 
Council,  as  we  all  did  here,  but  that  it  is  not  to 
be  relied  upon,  and  that  the  Confederation  muat 
hope  for  it  no  longer.  Now,  sir,  I  humbly  sub- 
mit that  the  Coofederation,  and  not  he»  is  the 
judge  in  this  matter ;  and  that  if,  indeed,  such  a 
hope  exists  no  more,  the  legitimate  course  is  to 
repeal  the  fundamental  rule,  which  declares  UktU 
we  seek  and  rely  upon  it.  But  it  has  been 
maintained  that  the  existing  rules  distinctly  and 
intentionally  leave  us  free  to  adopt  all  Mr. 
Mitchel's  opinions.    I  am  sony,  sir,  that  this 
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line  of  ar^ment  has  been  adopted.  It  is  not  a 
frank  or  intrepid  one,  and  it  has  no  colour  of 
evidence  or  possibility  to  rest  upon.  The  rule 
«ays:  *  That  we  propose  to  obtain  our  end  by  the 
force  of  opinion,  by  the  combination  of  all 
classes  of  Irisniuen,  and  by  the  exercise  of  all 
the  political,  social,  and  moral  influences  within 
•our  reach.'  l^ow,  I  ask,  can  a  proclamation 
that  the  nnion  of  classes  is  now  and  for  ever 
hopeless  be  interpreted  into  relying  on  such  a 
anion  ?  Are  rifle  clubs  organs  of  a  social  or 
moral  influence,  and  does  the  force  of  opinion 
mean  guerilla  warfare?  We  are  told  guerilla 
warfare  is,  not  merely  one  method  of  redemption, 
■hut  '  the  true  and  only  method ' ;  and,  more- 
over, that  constitutional  means  are  a  humbug. 
Now,  who  will  stand  up  here  and  deliberatefy 
•declare  that  these  two  sentiments  are  compatible 
with  the  rule  in  question?  " 

Ba/vid  Ross  of  Bladensburg — Examined 
by  Holmes. 

I  am  son  of  the  late  General  Eo8s;  my  I 
brother  was  member  for  Belfast.    I  was  a  I 
member  of  the  Confederation  from  Sep-  i 
tember  1847  to  the  date  of  its  dissolution. 
I  am  acquainted  with  Mr.  Duffy ;  it  was  he  I 
who  induced  me  to  join  the  Confederation.  | 
I  am  aware  of  the  differences  that  existed 
in  opinion  between  Mr.  Duffy    and    Mr. 
Mitehel.      From  the  interview  I  had  with  ' 
him,  as  a  member  of  the  body,  his  general  i 
TiewB  and  objects  appeared  to  me  to  be  ! 
most  constitutional;  he  was  anxions  for 
tinion  amongst  all  classes  of  Irishmen,  and 
was  particularly  desirous  to  keep  from  the 
iBepeal  movement  anything  of  a  rebellions 
tendency,  that  a  feeling  might  be  pro- 
duced in  the  minds  of  Englishmen  favour- 
Able  to  Repeal ;  he  was  opposed  to  carry- 
ing  out  those  objects  by  force  of  arms,  or 
by  any  other  means  than  the  force  of 
'Opinion,  and  the  union  of  all  classes.    I 
-am  not  what  is  called  a  Radical,  but  a  Con- 
servative, and  a  strong  one  too  (laughter). 
I  remember  at  one  time  having  asked  Mr. 
Duffy  his  opinion  of  monarchical  institu- 
tions in  the  abstract,  and  he  not  only  ex- 
pressed himself  decidedly  in  favour    of 
them,  but    he  scouted  the  idea  of  this 
<;ountry  existing  under  a  republican  form 
•of  government. 

Cross-examined  by  Serjeant  O'Brien. 

The    4th    of    February   was    the    last 
time  I  was  in  the  Confederation.    I  re- 
member standing  for  the  representation  of 
Mallow  on  Repeal  principles ;  upon  that 
occasion  I  advocatea  other  principles  be- 
sides Repeal.    The  only  connection  I  had 
with  Mallow  was  that  my  father  had  been  | 
quartered  there  for  three  years,  while  1 1 
was  a  boy.    I  never  stood  for  any  place  in  | 
the  north,  or  anywhere  else  except  Mallow.  • 
I  never  was  connected  with  the  Bruns   | 
wick  Clubs,  or  with  any  other  club  except  j 
the  University  Club  in  London.  i 


To  LErROT,  B.  :  I  have  had  no  inter- 
course with  Mr.  Duffy  since  4th  February. 

Sir  0.  0*Loghlen  said  that  Mr.  Thomas 
Francis  Meagher  having  been  brought 
from  Richmond  Bridewell,  under  a  writ 
of  habeas  corpus ^  to  give  evidence  on  the 
trial,  it  would  be  convenient  to  examine 
him  at  this  stage,  as  he  was  in  attendance. 

Thomas  Francis  Meagher — Examined  by 
Sir  a.  O'Loghlen. 

I  see  in  the  copy  of  the  Nation  handed 
me,  of  the  8th  or  July,  a  letter  signed 
*'  Thomas  Francis  Meagner,*'  and  addressed 
to  the  clubs  of  Dublin.  I  am  the  author 
of  that  letter.  I  did  not  show  Mr.  Duffy  a 
copy  of  it  before  I  inserted  it  in  the 
Nation,  I  brought  the  manuscript  myself 
to  the  printing  office  of  the  Nation,  in 
Sackville  Place ;  to  the  best  of  my  recol- 
lection it  was  about  half-past  eight  o'clock, 
or  nearer  nine,  on  the  evening  of  Friday 
the  7th.  When  I  brought  it  to  the  office 
Mr.  Duffy  was  not  there,  but,  to  the  best 
of  my  recollection,  Mr.  Hethervngton  Drum 
was  managing  there  at  the  time.  Mr. 
Duffy  was  the  editor  of  the  Nation,  I 
know  Mr.  D*Arcy  M*GeB^  and  I  always 
thought  he  was  the  second  or  sub-editor 
of  the  Nation. 

Ball,  J. :  What  do  you  mean  by  saying 
that  Mr.  Drum  was  the  manager  P — He  was 
the  person  who  received  communications, 
looked  over  them,  and  gave  them  to  the 
printers  ;  he  superintended  the  Setting  up 
of  the  manuscripts. 

Is  that  distinct  from  the  editor?-- 1 
think  it  is  very  distinct. 

1  did  not  see  Mr.  M'Gee  at  the  office 
when  I  brought  the  manuscript ;  but 
when  I  went  back  at  about  half-past 
twelve  I  saw  Mr.  M*Gee  and  Mr.  Drum 
there;  Mr.  Duffy  was  not  in  the  office 
then  either.  When  I  went  to  the  office 
the  second  time,  I  got  the  proofs  and 
corrected  them.  Until  the  Nation  was 
printed,  to  my  knowledge  Mr.  Duffy  did 
not  see  the  manuscript  of  the  letter. 
Cross-examined  by  the  Attorney-General, 

When  did  you  write  that  letter? — I 
wrote  a  portion  of  it  about  11  o'clock  in 
the  morning,  at  my  breakfast,  after  which 
I  came  into  town ;  I  wrote  some  more  of 
it  between  three  and  four  o'clock,  and 
finished  it  between  seven  and  eight  afcer 
dinner. 

The  entire  of  the  letter  waa  your  own 
composition,  I  sapposeP — With  one  ex- 
ception it  is. 

What  is  the  exception? — A  passage 
frqm  Curran* 

Whose  composition  was  the  other  ? — Mr. 
Currants. 

I  don't  mean  that,  but  was  the  whole  of 
the  manuscript  in  your  own  handwriting  ? 
— Yes. 
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Was  there  any  one  with  yon  when  yon 
were  writing  itP — Yes,  becanse  I  wrote 
some  of  it  in  the  council-rooms  of  the  Irish 
Confederation,  in  D'Oiier  Street ;  three  or 
fonr  gentlemen  were  abont  at  the  time — 
Mr.  DilUm  and  Mr.  P.  /.  Smyth ;  I  don't, 
recollect  any  one  else.  I  think  Mr.  Buffu 
came  in  for  abont  two  minntes  and  walked 
ont. 

Did  any  of  them  know  what  yon  were 
writing  P— I  think  they  did. 

Did  anj  of  them  reaid  any  portion  of  the 
mannscript  P — No. 

Which  of  them  knew  what  you  were 
writing  P— Mr.  DiUon. 

Did  yon  communicate  to  him  what  yon 
were  writing  ? — I  did. 

Did  yon  tell  Mr.  Duffy  abont  it  P— T  did. 
I  told  him  I  was  writing  it  for  the  Nation. 

TDid  yon  tell  any  other  sentleman  it  was 
an  address  to  the  clnbs  P — Certainly.  I 
told  tbem  all,  Mr.  Duffy  among  the  rest. 

May  I  ask  yon,  are  yon  the  anthor  of 
this  article  in  the  Nation  (a  reference  to 
the  letter,  of  which  it  epoJse  in'  compli- 
menta/ry  teirme)  P — ^No,  I  seldom  write  my 
own  panegyric. 

Do  yon  know  the  writer  of  it  P — No. 

Yon  are  not,  I  take  it  for' granted,  the 
writer  of  any  article  or  commnnication  in 
the  Nation,  bearing  the  initials  "  O.G.D."  P 
— No,  I  always  pnt  my  own  name  to  what 
I  write. 

Henry  J*»^z^6onT-Ezamined  by  O'Hagan, 

I  knew  a  body  called  the  Irish  Council. 
I  became  a  member  of  that  body  in  June 
1847;  that  body  was  composed  of  the 
better  classes  of  society,  the  landed  gentry 
of  the  conntry— professional  and  mercan- 
tile men,  and  some  of  the  nobility.  The 
object  of  that  society  was  to  promote  the 
industrial  employment  of  the  people  in 
works  of  ntility.  I  know  Mr.  Duffjj/ ;  he 
was  a  member  of  that  body ;  he  joined 
zoalonsly  in  promoting  the  obiects  that 
society  had  in  yiew ;  he  seemed  to  have 
the  same  sense  of  its  necessity  as  I  had 
myself ;  he  was  upon  the  snb-committees 
of  the  Conncil,  of  which  committees  I  was 
a  member,  and  I  met  him  freqnently  at 
them.  On  the  subject  of  Repeal,  I  under- 
stood he  considered  it  necessary  for  pro- 
moting the  interests  of  the  conutry;  I 
understood  him  to  contemplate  the  right 
of  the  Irish  people  to  legislate  for  them- 
selves under  the  Crown  of  England.  I 
never  understood  him  to  have  any  othor 
object  in  view. 

Cross-examined  by  Serjeant  0*Brien* 

This  was  not  a  political  body.  I  think 
its  meetings  continued  np  to  March  1848. 
I  saw  Mr.  Vuffy  at  the  last  private  meet- 
ing of  the  Council  in  March  1848. 
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Lord  Clonourry — Examined  by  Sir  C 
0*Loghlen. 

I  was  a  member  of  the  Irish  Conncil ; 
Mr.  Duffy  was  a  member  of  it ;  it  was 
there  that  I  first  became  acquainted  with 
Mr.  Duffy. 

Do  yon  know  whether  Mr.' Duffy  was 
opposed  to  anarchy  P— The  conversation 
between  Mr.  Duffy  and  me  was  generally 
with  reference  to  the  objects  of  the 
Conncil,  which  were  the  nnion  of  clasaes, 
the  improvement  of  the  country,  and  the 
amelioration  of  the  people;  and  he  ap- 
peared to  be  an  anxious  and  zealous  pro- 
moter of  those  objects. 

Had  you  any  conversation  with  Mr. 
Duffy  about  Repeal  P — ^I  don't  recollect 
that  I  had.  One  of  the  chief  objects  of 
the  Conncil  was  to  promote  the  union  of 
all  classes.  It-was  the  landed  gentry  who 
established  the  Conncil,  and  my  object  in 
joining  it  was  to  prevent  a  difference  be- 
tween landlord  and  tenant.  There  was 
an  agitation  abont  tenant  right,  and  I 
thought  that  Mr.  Duffy  and  others  gave 
very  valuable  opinions  on  that  subject. 

Dr,  MawnseU — Examined  by  BuiL 
I  was  professor  in  the  College  of  Sar- 

gaons.  I  was  a  member  of  the  Irish 
ouncil,  and  had  an  opportunity  of  con- 
versing with  Mr.  Duffy  there;  nothing 
could  be  more  correct  or  proper  than  Mr. 
Duffy^e  conduct  on  that  Council ;  in  fact  it 
was  at  his  solicitation  I  joined  it«  He 
wrote  a  letter  to  me  in  London  asking  nne 
to  join  a  body  composed  of  all  classes  for 
the  purpose  of  improving  the  country,  and 
preventing  things  from  going  too  fast.  I 
have  had  conversations  with  Mr.  Duffy  on 
the  subject  of  Repeal ;  I  knew  him  in  the 
corporation  previously,  and  had  an  oppor- 
tunity of  ascertaining  his  opinions. 

Are  you  able  to  say,  from  the  oppor- 
tunities you  have  had  of  conversing  with 
Mr.  Duffy  t  that  he  was  in  favour  of  obtain- 
ing the  Repeal  of  the  Union  by  constitu- 
tional means  P — I  think  he  was,  decidedly. 
He  had  a  great  contempt  for  the  old  agita- 
tion of  the  Repeal  Association,  which  he 
considered  a  mere  place-hunting  trick; 
but  I  think  he  wanted  to  obtain  Repeal  by 
constitutional  means. 

Was  he  favourable  to  monarchy  P— Every 
conversation  I  had  with  him  led  me  to 
that  belief.  I  think  he  wa^  a  (Viend  to  the 
British  constitution  and  of  social  order. 

Do  you  consider  his  object  was  to  restore 
the  constitution  of  Queen,  Lords,  and 
Commons  of  Ireland  P — Yes.  As  far  as  I 
could  learn,  he  wanted  to  restore  the  con> 
stitution  of  *82,  with  improvements,  such 
as  a  reformed  parliament. 

Are  you  able  to  say  whether  the  object 
of  the  Irish  Council  was  to  unite  the  classes 
in  this  country  who  were  separated  ?— 


Digitized  by 


Google 


937] 


The  Queen  against  Cltarlea  Gavan  Duffy,  1848-9.  [936 


Yes,  decidedly.  I  am  certain  Mr.  Duffy's 
object  was  to  re-uiute  the  gentrj  and  the 
people. 

Was  he  a  person  disposed  to  give  to  the 
gentry  and  landed  proprietors  their  jast 
rights  P — I  always  thought  so.  I  differed 
with  him  as  to  toe  means — on  tenant  right 
for  instance ;  but  he  always  professed  an 
anxiety  that  the  rights  of  the  gentry  should 
be  preserved. 

/.  E.  HerricJc — ^Examined  by  Holmes. 

Are  you  a  barrister  of  Conservative 
opinions? — I  was  a  Conservative  while 
there  was  anything  to  preserve,  I  was 
a  member  of  the  Irish  Council,  and 
had  an  opportunity  of  seeing  and  con- 
versing with  Mr.  Dvffy  at  the  meet- 
ings of  that  body.  From  the  opinions 
that  were  floating  in  my  mind  about  him 
before  I  entered  the  Council,  I  was  sur- 
prised to  find  his  views  so  reasonable, 
rational,  and  just.  I  fully  coincide  with 
the  opinions  entertained  by  the  previous 
witnesses  of  Mr.  Duffy.  It  vras  in  the  year 
1847  that  I  met  Mr.  Duffy. 

James  Burke — Examined  by  Sir  G. 
C/Loghlen. 

I  am  a  barrister,  and  was  a  member  of 
the  Bepeal  Association.  I  was  at  a  con- 
ference which  preceded  the  formation  of 
the  Irish  Lengue  ;  amongst  those  present 
Were  the  Rev.  Dr.  Miley,  Mr.  John 
O'Connellt  and  Mr.  Maurice  &Connell ;  and 
on  the  part  of  the  Confederation  there 
were  Mr.  Sfndth  O'Brien  and  Mr.  Dvffy. 
I  heard  Mr.  Dvffy  express  his  opinions  as 
to  the  way  in  which  Repeal  ought  to  be 
carried ;  these  opinions  were  of  a  constitu- 
tional tendency*  and  opposed  to  violence. 
The  object  of  the  League  was  to  unite  the 
two  Repeal  parties.  The  rules  for  the 
guidance  of  the  League  were  drawn  up  at 
that  conference ;  and  the  League  was  sub- 
sequently formed  under  those  lules,  which 
were  agreed  to  by  Mr.  Duffy.  As  to  one 
of  the  rules,  Mr.  Duffy  objected  to  the 
word  **  combination,"  which  appeared  in 
khe  rough  draft,  lest  it  might  be  supposed 
that  it  meant  a  combination  of  tradesmen 
or  anything  illegal.  ( The  rules  of  the  Lectgue 
were  then  handed  to  witness,  and  proved  by  \ 
him.)  I  was  not  present  at  any  public 
meeting  of  the  Iieague.  The  first  public 
meeting  of  that  body  took  place  on 
Tuesday,  12th  July.  I  paw  Mr.  Duffy  that 
day  in  Newgate ;  Dr.  Cfray  and  another 
gentleman  were  with  me  at  that  time,  and 
bad  a  conversation  with  Mr.  Duffy  on  that 
occasion.  Mr.  Duffy  asked  me  if  I  in- 
tended to  join  the  Irish  League  that  even- 
ing. I  said  that  as  I  was  convinced  it  was 
to  be  conducted  within  the  law  I  would 
join  it.  Mr.  Duffy  observed,  "  That  is  my 
opinioi|  too,  I  clearly  think  the  League 


ought  to  be  within  the  law."  Dr.  Gray 
then  said,  *'  Perhaps  it  would  be  as  well  for 
you  to  write  that  to  the  League."  Mr. 
Duffy  replied  that  he  would  do  so,  and  he 
went  into  the  body  of  the  prison  for  that 
purpose ;  on  his  return  after  a  few  minutes, 
he  said  that  as  there  might  be  a  miscon- 
struction put  upon  the  circumstance  of  his 
writing  a  letter,  he  thought  it  better  not 
to  do  so.  From  my  acquaintance  with 
Mr.  Duffy's  views  on  the  subject  of  Repeal, 
I  believed  he  was  only  seeking  for  it  by 
constitutional  means.  I  am  aware  that  it 
was  intended  to  hold  meetings  of  the 
League  through  the  south  of  Ireland,  in 
the  month  of  July,  beginning  with  Kil- 
kenny. 

To  the  SolioHor-Oeneral :  I  was  a  mem- 
ber of  the  Repeal  Association,  and  after- 
wards of  the  League.  1  never  was  con* 
nected  with  any  club,  or  with  any  portion 
of  the  Confederate  body. 

Butt  then  read  the  fundamental  rules  of 
the  League,  which  he  proposed  to  give  in 
evidence,  (a) 

Mr.  Striteh  and  Mr.  John  Lloyd  Fitsh 
yerald,  barristers,  gave  similar  evidence. 

Ma/ry  3f*(?e©— Examined  by  Sir  0. 
O'Loghlen, 

My  husband,  Mr.  Thomojs  D'Arcy; 
M'Oee,  was  editor  of  the  Nation  since 
February  last.  I  saw  him  write  articles 
for  it.  I  saw  the  manuscript  of  the 
article  **  The  Value  of  an  Irish  Harvest "  ; 
it  was  before  Mr.  Duffy  was  sent  to 
prison. 

Who  wrote  it  P 

The  Solicitor' General  objected  that  this 
question  could  not  be  asked  until  the 
original  manuscript  was  produced,  or  ita- 
absence  accounted  for. 

Lefrot,  B.  :  Evidence  cannot  be  given 
of  a  copy  until  the  original  is  produced. 

Witness:  I  was  present  wneu  it  was 
written.    Mr.  Duffy  was  not  there. 

Then  Mr.  Duffy  did  not  write  itP— No, 

Ball,  J.:  That  is  the  answer  to  the 
question  decided  by  the  Court  not  to  be 
legal. 

Sir  0.  O'Loghlen:  Well,  if  your  lord- 
ships think  so,  I  won't 

Ball,  J. :  Oh,  it  is  of  no  use  now ;  you 
have  asked  the  question. 

Sir  0.  O'Loghlen:  Can  I  not  ask  who 
wrote  the  article  P 

Letboy,  B.  :  You  cannot  at  the  present 
stage  of  the  evidence. 

Witness  further  stated  that  she  never 
saw  the  manuscript  arter  the  article  ap* 
peared ;  she  supposed  it  had  been  taken 
to  the  Nation  office  to  be  printed;  her 
husband's  papers  were  destroyed;  she 
had  assistea  to  destroy  them;  she  could 

(a)  See  above  p.  273. 
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not  Bay  if  tbe    manaBoript  was  among 
thoBe  destroyed. 

Sir  G,  O'Loghlen:  It  hw  been  shown 
that  the  manuscript  oannot  be  found.  If 
it  exists  at  all»  ib  is  in  possessioa  of  the 
Crown,  the  papers  at  tbe  Nation  office 
having  been  seized. 

Ball,  J. :  Do  you  propose  to  examine 
any  persons  employed  in  the  Nation  office 
on  Xuly  Ist,  when  the  manuscript  is  as- 
sumed to  have  gone  there. 

Sir  0.  O'Loghlen:  No.  In  Judge  John- 
son's case(a),  similar  evidence  was  ad- 
mitted. Drum,  the  manager,  is  believed 
to  be  in  America. 

Ball,  J.,  ruled  that  the  evidence  could 
not  be  received. 

A  Juror  {Burhe) ;  WaB  Mr.  M'Oee  in  the 
habit  of  putting  in  articles  without  sub- 
mitting them  to  Mr.  Duffy  P—Yes. 

Had  Mr.  Duffy  anything  to  do  with  the 
writing  or  composition  of  the  article  in 
question  P 

Ball,  J :  That  is  just  the  question  that 
ean*t  be  put. 

Cross-examined  by  the  Attorney- General, 
I  used  nob  to  be  in  the  Nation  office  on 
a  Friday.  I  do  not  know  how  many  per- 
sons used  to  be  there  besides  my  husband. 
I  don't  mean  to  say  that  Mr.  Duffy  might 
not  have  been  there. 

When  did  Mr.  M*Gee  leave  this  coun- 
try P — In  the  commencement  of  October. 
(Laughter.) 

When  did  he  leave  Dublin  P  —  On  the 
22nd  of  July. 

Butt:  I  said  yesterday,  my  lords,  that 
we  intended  to  offer  evidence  of  the 
authorship  of  two  other  articles,  "  The 
Hour  of  Destiny,"  and  "  Jacta  Alea 
Eht}**  but  I  am  afraid  we  must  leave 
that  as  it  is,  inasmuch  as  the  same  objec- 
tion would  apply  to  the  mode  in  which 
we  should  prove  them.  We  now  give  in 
evidence  the  following  from  the  answers 
to  correspondents  in  the  number  of  the 
Nation  of  the  29th  of  July— the  suppressed 
number: — 

«  We  ask  free  forgivenesft  for  the  faultn  and 
omisaions  found  in  the  Nation  this  week. 
Since  Monday  Mr.  Daffy  has  been  zealously 
guarded,  not  only  from  communication  with 
his  people  of  business,  but,  with  a  refioement  of 
cruelty,  he  has  been  prevented  seeing  his  near 
relatives,  the  trusted  friends  to  'whom  he  could 
speak  his  wishes  for  his  family,  should  tyranny 
be  able  to  work  its  will  upon  him.  With  our 
editor  and  sub-editor  also  absent  on  important 
affairs,  and  their  duties  devolving  on  unpractised 
hands,  we  must  have  much  to  plead  for,  but  our 
volunteers  have — and  this  is  the  mo  At  important 
point — hearts  full  of  an  anconquerable  spirit  of 
resistance  to  despotism  in  every  shape  of 
terror." 

Co)  29  St.  Tr.  81. 


WiXUam  Carlaton— Examined  by  Holmes. 

I   have    been    the    author   of    several 
popular   Irish    works    of  fiction.      I  re* 
ceived    a    pension    from    the  Crown     in 
June  last  for  services  rendered  to  Irish 
literature.    I  have  known  Mr.  Duffy  for 
several  years ;  I  consider  that  he  has  pro- 
bably given  a  greater  impulse  to  Irish 
literature  than    any  other  man  in   thi» 
country.     I  have  had  conversations  with 
him  as  to  his  political  opinions ;  I  believe 
he  was  disposed  to  seek  Bepeal  only  by 
strictly  constitutional    means;    I    never 
could  understand  anything  else.    He  and 
I  differed  on  the  subject  of  fiepeal ;  I  ana 
an  anti-Bepealer.      I  ought  to  know  his 
general  character— it  is  that  of  a  highly 
I  honourable  man,  and  of  the  most  truly 
liberal  principles   I   ever   met— not  one 
atom  of   sectarianism  or  bigotry  aboai 
him. 

Oross-esamined  by  the  Attorney-General, 

1  have  had  conversations  with  Mr.  Duff^^ 
on  political  matters  up  to  about  the 
month  of  June  last.  I  used  to  meet  hin> 
sometimes,  and  call  upon  him  at  the 
Nation  office.  I  occasionally  spent  a  day 
with  him  at  his  house  with  some  friends. 
The  time  I  had  the  last  conversation  with 
him  was  some  time  late  in  June,  when  he 
apprehended  arrest. 

George  Fetrie  was  sworn,  but  it  appear^ 
ing  that  he  had  not  had  any  conversation 
with  Mr.  Duffy  on  political  matters,  their 
acquaintance  being  confined  to  literary 
affairs,  no  further  questions  were  put  t^ 
him. 

l^ednesday,  February  2l8t. 

Reply. 

Solicitor-General:  It  is  my  daty  tc 
state  to  you  the  nature  of  the  charge 
against  the  prisoner,  and  to  sum  up  the 
facts  of  the  case  as  they  appear  in 
evidence.  But  bofore  I  do  so  I  will  make 
a  few  observations  upon  one  or  two  of  tbe 
topics  adveri;ed  to  by  counsel  for  the 
prisoner  in  his  very  strong,  very  energetic* 
and  very  able  address.  He  stated  that 
the  prisoner  had  suffered  much-^that  he 
had  been  frequently  brought  to  the  bar — 
that  his  trial  had  been  delayed — hi^ 
imprisonment  protracted,  and  that  to  a- 
certain  extent  he  was  a  persecuted  man. 
I  will  onlv  say,  in  justification  of  thoee 
who  acted  for  the  Crown,  that  they  do- 
not  take  to  themselves  any  portion  of 
I  such  imputation ;  for,  except  as  regards 
I  the  indictment  found  in  August,  on 
which  the  prisoner  appeared  anxious  to 
be  tried,  the  Crown  has  offered  no  deliqr ; 
on  the  contrary,  they  were  anxious,  ex* 
cept  on  that  occasion,  to  procee<^  witl» 
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the  trial.  The  discovery  of  one  of  the  I 
most  important  docameats  that  will  be  | 
laid  before  the  jnry  wan  a  justifiable  i 
ground  for  postponing  the  trial  then ; 
and  the  law  officers  of  the  Grown  would 
have  been  gailty  of  a  gross  dereliction  of 
dnty  if  they  had  omitted  to  bring  snch 
an  important  piece  of  evidence  in  aid  of 
the  prosecation.  I  allude  to  the  letter 
from  Mr.  Buffy  to  Mr.  Smith  O'Brien. 
If  the  captivity  of  Mr.  Buffif  was  pro- 
traoted,  or  if  he  entered  prison  a  pros- 
perous man  and  is  now  a  mined  man,  as 
is  stated,  I  protest  against  that  being 
imputable  to  those  who  acted  for  the 
Crown.  If  those  unprecedented  proceed- 
ings— unprecedented  for  variety  and 
delay — ^were  protracted  by  reason  of  the 
efforts,  I  do  not  mean  to  say  the  unjustifi- 
able efforts,  perhaps  the  laudable  efforts, 
of  his  counsel,  the  Crown  ought  not  to  be 
charged  with  it,  for  the  Crown  have  not 
protracted  the  trial  in  the  least  de^ee. 

[Having  re-stated  the  charge  against  the 
prisoner,  counsel  proceeded :] 

A  great  deal  of  the  evidence  adduced 
for  the  prisoner  is  irrelevant,  and  ap- 
plies to  periods  relative  to  which  there 
18  no  charge  made  against  him.  He 
is  not  charged  for  any  transaction  in 
1841  or  1847,  so  that  all  the  evidence  re- 
specting his  conduct  or  declarations  at 
iihose  periods  is  utterly  irrelevant,  and 
has  nothing  to  do  with  the  question 
you  have  to  try.  The  private  character 
of  Mr.  Duffy  is  not  impeached ;  and, 
however  he  differed  with  Mr.  O'GonneU 
in  1847,  who  as  he  thought  was  too  slow  in 
his  steps  to  repeal  the  Union,  or  with  Mr. 
Mitchel  in  1848 — since  he  thought  him 
too  quick  and  rash — and  whether  or  not 
he  was  a  member  of  the  Confederation  in 
1847,  and  delivered  the  lectures  spoken  of 
— all  that  does  not  tend  to  show  that 
he  did  not  afterwards  misuse  talents 
which  might  have  been  turned  to  good 
purposes  for  the  country,  and  did  not 
engage  in  a  treasonable  conspiracy  which 
was  very  near  eventuating  in  a  destruc- 
tive and  sanguinary  civil  war.  I  advert 
to  an  era  of  the  utmost  importance, 
not  only  in  the  history  of  this  coun- 
try, but  of  Europe ;  I  mean  the  month  of 
February,  when  those  great  revolutions 
took  place  which  carried  away  men's 
miude  and  opinions,  and  precipitated 
thousands  into  the  grasp  of  revolutionary 
warfare.  I  do  not  impute  to  Mr.  Duffy 
that  he  wished  to  carry  out  his  views  by 
force  before  the  breaking  out  of  the 
French  Revolution.  But  alter  that  event 
men's  minds  became  maddened ;  and  it 
was  thought  that  the  country  could  be 
eeized  from  the  Crown  of  England,  after 
which  the  legislators  might  establish  a 
republic,  or  whatever  else  they  thought 


proper.  Such  is  the  design  imputed  to 
the  prisoner.  Giving  him  every  possible 
advantage  that  he  can  derive  from  his 
acts,  discourses,  opinions,  and  writings, 
preceding  the  charge  made  in  this  in- 
dictment, it  would  appear  that  **  a  change 
came  o*er  the  spirit  of  his  dream,"  and 
that  he  fancied  an  opportunity  had 
occurred  of  carrying  out  his  political 
notions,  and  that  those  notions  were 
the  severance  of  Ireland  from  the  rest 
of  the  British  empire,  and  to  set  it  up 
as  a  separate  nation  withdrawn  from  its 
allegiance  to  the  British  Crown.  Now, 
the  manner  in  which  the  Crown  seek  to 
establish  this  charge  is  almost  exclusively 
upon  evidence  which,  if  it  be  genuine, 
cannot  err,  namely,  written  and  printed 
documents,  coming  from  under  the  hand 
of  Mr.  Duffy  himself.  The  indictment 
states  the  different  articles  published  in 
the  Nation  newspaper  from  the  3rd  of 
June  to  the  29th  of  July.  You  may 
first  take  the  admitted  facts,  namely,  that 
the  prisoner,  Mr.  Dvffy,  was  the  sole  pro- 
prietor and  publisher,  and  alone  singly 
responsible  for  the  publications  in  that 
newspaper.  That  is  beyond  all  doubt, 
because  the  law  has  settled  the  responsi- 
bility  in  that  respect  beyond  all  dispute. 
Therefore,  the  first  stage  in  the  proofs  is 
unquestionable.  Every  one  of  these 
papers,  with  the  exception  of  that  of  the 
29th  of  July,  has  been  established  by 
what  is  called  formal  proof;  but  the 
Crown  have  taken  the  additiomJ  pre- 
caution, that  copies  of  each  paper  should 
be  purchased  at  the  proper  place  of  publi- 
cation, namely,  the  office  in  D'Olier 
Street,  thus  fixing  clearly  upon  the  regis* 
tered  proprietor  the  responsibility  of  each 
publication.  With  the  exception  of  the 
paper  of  the  29th  of  July  not  being  sent 
to  the  Stamp  Office,  there  is  sufficient 
evidence  of  its  publication  under  the 
Newspaper  Act  of  3  &  4  Will.  4. 

A  Juror  (Stokes) :  Slight  evidence. 

Solidtor-OeneraZ :  I  am  glad  of  that  re* 
mark,  for  gentlemen  who  are  not  desirous 
to  hunt  out  for  difficulties,  but  will  in- 
vestigate this  case,  as  I  am  sure  every 
one  of  you  is  prepared  to  do,  in  the 
fullest  and  most  careful  manner,  as  rneif 
of  sense  and  knowledge  of  the  world,  will 
satisfy  every  reasonable  doubt  that  pre- 
sents  itself  to  their  minds.  I  will  just 
call  your  attention  to  this  connecting  link 
of  the  proof  of  publication  of  the  paper  of 
the  29th  July.  The  number  of  the  22nd 
July  was  Volume  6,  No.  303,  of  the  Nation 
newspaper  ;  that  of  the  29th  of  July  pur- 
ports to  be  Volume  6,  No.  304,  of  the 
Nation  newspaper,  coming  from  the  same 
pres?,  printed  from  the  same  type,  and 
found  m  process  of  correction,  after 
having  been  printed  in  the  very  place 
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where,  in  Mr.  Duffy* s  declaration,  tbebuBi- 
ness  of  his  publication  was  to  be  carried  on. 
I  do  not  mean  at  present  to  contend, 
though  I  believe  it  was  contended  for  on  a 
former  occasion,  that  the  mere  fact  of  pub- 
lication is  sufficient  >  but  this  case  does  not 
require  anything  of  the  kind,  for  having 
taken  the  pablications  as  proved,  I  think  I 
can  satisfy  you  beyond  ^l  doubt,  that  the 
particular  articles  set  forth  in  the  indict- 
ment were  either  the  composition  of  Mr. 
Dvffy,  or  were  articles  for  which  he 
would  be  eaually  responsible,  because  he 
recognized  tnem,  and  therefore,  in  point  of 
law,  adopted  them  as  expressing  his  senti- 
ments, just  as  much  as  if  thoy  had  been 
ill  his  own  handwriting  and  signed  with 
his  own  name.  Mr.  Duffy  was  no  novice 
in  the  business  of  a  newspaper  proprietor — 
he  had  served  years  to  Uie  business,  and 
was  well  aware  of  all  the  responsibilities 
attaching  to,  and  the  consequences  result- 
ing from,  these  writings.  In  1841  be  was 
the  proprietor  of  a  iiewnpaper  called  the 
Belfast  Vindicator,  and  in  1844  he  was  the 
proprietor  of  the  Nation.  The  evidence 
given  on  the  part  of  the  prisoner  has  been 
Bpread  over  a  large  space  of  time,  and 
may  be  divided  into  two  claases.  I  do 
not  blame  my  learned  friends  for  going 
into  all  this  evidence  in  order  to  produce 
as  great  an  impression  as  possible  in 
favour  of  Mr.  Duffy ;  but  I  think  I  may 

Eut  out  of  the  question  the  evidence  given 
y  the  members  of  the  Irish  Council, 
which  was  a  body  formed,  not  for  political 
purposes,  but  for  the  general  improve- 
ment of  the  country.  One  of  those  wit- 
nesses was  Lord  Cloncurry,  a  peer  of 
the  realm;  and  the  reason  his  lordship 
was  produced  was  to  sustain  the  argument 
of  the  prisoner's  counsel  that  Mr  .Duffy 
meditated  no  hostile  attack  against  the 
aristocracy.  Mr.  FUzgibhon,  Dr.  Maun* 
sell,  Mr.  Dixon,  and  Mr.  Herrich,  the 
barrister,  were  produced  for  the  same 
purpose ;  but  it  is  important  to  con- 
t^ider  the  period  up  to  which  their  ac- 
quaintance with  Mr.  Duffy  continued. 
The  Irish  Council,  where  sJone  they  had 
an  opportunity  of  ascertaining  Mr.  Duffy's 
opinions,  ceased  to  exist  in  March  1848, 
when  those  gentlemen  thought  it  high 
time  to  dissolve  a  society  which  might 
endanger  the  safety  of  the  empire,  as  the 
thunder  of  revolution  was  then  echoing 
from  the  Continent.  Mr.  Stritch,  Mr. 
FarreU,  Mr.  Bwrhe,  and  Mr.  John  Fitsh 
gerald  were  next  examined  in  reference  to 
the  political  sentiments  of  Mr.  Duffy. 
They  gave  their  opinion  that  he  was  an 
advocate  for  the  use  of  constitutional 
means ;  but  that  is  a  subject  in  which  a 
great  difference  of  opinion  may  exist, 
because  no  doubt  some  gentlemen  think 
it  is  perfectly  constitutional  to  resort  to 


arms  for  the  effectuation  of  political 
designs.  These  gentlemen  are  all  bar- 
risters, and  no  persons  differ  so  much 
as  gentlemen  of  the  bar,  as  owing,  per- 
haps, to  their  professional  duties,  they  are 
often  obliged  to  take  different  views  of 
the  SHme  question.  (A  laugh.)  Mr.  J^iis- 
gerald,  it  appears,  was  not  satisfied  with 
being  a  member  of  the  two  bodies — ^the 
Confederation  and  the  Repeal  Associa* 
tion — but  he  also  became  a  member  of  the 
Irish  League.  Mr.  Stritch  was  a  member 
of  the  Association,  and  was  one  of  the 
deputies  appointed  to  confer  with  the 
Confederates;  Mr.  0* FarreU  and  Mr. 
Burke  were  also  members  of  the  Bepeal 
Association.  I  have  no  doubt  these  gen- 
tlemen spoke  what  they  strictly  believed ; 
but  it  is  extraordinary,  if  they  have  been 
readers  of  the  Nation  newspaper,  that 
they  can  have  come  to  such  concluBions. 
One  of  them  said  Mr.  Duffy  was  a  friend 
of  monarchy  and  opposed  to  anarchy ;  but 
it  would  appear,  from  articles  under  his 
own  hand,  that  he  entertained  views  of 
the  most  hostile  nature  towards  the  mon- 
archy, and  that  anarchy  must  have  been 
the  result  if  the  measure  recommended  by 
him  had  been  carried  into  effect.  Mr. 
Garleton,  an  author  and  old  friend  of 
Mr.  Duffy t  was  examined  to  show  that  Mr. 
Duffy's  views  were  moderate  and  consti- 
tutional. Next  came  Mr.  Bo88,  of  Bla- 
densburgh,  a  gentleman  of  rank,  family, 
and  respectability.  It  is  most  extraordin- 
ary, however,  that  immediately  after  the 
death  of  Mr.  O'ConneUt  when  the  notion 
of  Bepeal  became  a  bugbear  and  a  delu- 
sion, there  being  a  general  election  about 
to  take  place,  a  new  and  wonderful  light 
broke  upon  the  minds  of  gentlemen  who 
had  previously  entertained  high  Conserva- 
tive opinions.  I  do  not  impute  to  Mr. 
Ross  that  his  change  of  opinion  was  not 
genuine ;  but  it  is  extraordinary  to  con- 
template the  illumination  that  flashed 
upon  the  minds  of  these  gentlemen,  and 
which  resulted  in  the  return  of  some  of 
them  to  the  Imperial  Parliament.  Mr. 
Boss  stood  as  a  candidate  for  the  borough 
of  Mallow,  but  he  had  no  property  there, 
and  his  influence  was  out  of  date,  for  it 
rested  on  the  (act  that  his  father  had 
been  general  of  the  division  40  years 
previously — a  fact  which,  in  Mr.  Bau*9 
opinion,  was  sufficient  to  oounterbalanoe 
the  influence  of  Sir  Denham  Norreys,  who 
was  the  owner  of  the  town,  and  who  had 
represented  it  for  several  years.  Mr.  Boss 
is,  no  doubt,  a  respectable  man.  His 
father  was  the  distinguished  general  who 
fell  in  America  at  the  head  of  the  British 
army,  and  from  which  he  obtained  the  title 
*'  of  Bladensburgh."  But  I  wish  to  show 
the  very  slight  foundation  on  which  Mr. 
Eons  formed  his  opinion  of  Mr,  Duffy's 
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views,  for  ifc  appears  that  be  ceased  to  have 
commanication  with  the  Confederates  after 
the  general  election,  when  he  retarned  to 
fill  the  high  functions  of  a  ootintry  gentle- 
man in  the  coanty  of  Down  amongst  his 
CoQserrative  tenantry. 

The  charge  against  Mr.  Duffy  is,  that 
he  compassed  to  depose  Her  Majesty 
from  the  imperial  throne  of  the  realm. 
Baron  Pennefather  has  thus  explained 
the  law  on  this  subject:  The  name, 
ptyle,  and  dignity  of  the  monarch  was 
conferred  on  Her  Majesty  by  the  Act 
of  Union,  and  until  that  Act  be  altered  by 
constitutional  means,  no  person  has  a 
right,  by  force  and  violence,  to  separate 
Ireland  from  England,  and  make  it  a 
separate  kingdom  or  an  independent  re- 
public. In  either  case  it  would  be  an 
offence  nnder  this  Act ;  and  it  would  not 
be  less  illegal  to  pray  in  aid  of  such  pro- 
jects a  council  of  three  hundred.  If  an 
attempt  were  made  to  make  Her  Majesty 
Queen  of  Ireland,  independent  of  England 
altogether,  it  would  be  a  violation  of  the 
Act.  It  has  been  said  that  the  object 
which  Mr.  Duffif  had  in  view  was  to  effect 
a  Bepeal  of  the  Union.  Undoubted! v  it 
is  no  offence  to  endeavour  to  effect  tnat 
object  by  peaceable  means;  bat  to  organize 
clubs — 10  stimulate  the  people  to  violence 
—to  assail  the  constituted  aathorities,  is 
a  direct  violation  of  the  law.  £The  Solid- 
tor-Generdl  then  proceeded  to  read  some 
passages  from  the  article  in  the  Nation  of 
the  3rd  of  June,  which,  he  contended,  bore 
the  meaning  attributed  to  it  in  the  indict- 
ment.] Had  a  certain  course  been  taken, 
Mr.  Duffy  told  '  his  readers  that  at  that 
moment — the  3rd  of  June—  Ireland  would 
have  had  a  popular  cabinet,  a  treasury,  a 
legislative  coaucil,  and  a  national  guard 
of  disciplined  clubs.  That,  of  course,  was 
not  compassing  to  depose  the  Queen,  or 
to  take  from  her  the  allegiance  of  her 
Irish  people.  Oh,  no;  it  was  quite 
harmless;  but  I  ask  if  those  four  oar- 
risters  who  were  examined  yesterday  had 
read  those  papers,  which  I  assume  they 
have  not,  could  they,  consistently  with 
their  oaths,  give  that  testimony  which  I 
have  no  doubt  they  e&YQ  believing  it  to 
be  true  P  I  will  read  some  extracts  from 
the  article  of  17th  of  June  {reads  same). 
Is  the  public  sense  to  be  insulted  by  say- 
ing that  these  extracts  bear  an  innocent 
or  harmless  construction?  Lord  (72on- 
owrry  has  been  paraded  before  you,  for  an 
object  that  was  quite  apparent  to  every 
one  in  court ;  but  if  his  lordship  were  now 
present,  and  heard  the  reading  of  that 
article  in  which  his  class  was  designated 
as  the  base  aristocracy  who  had  declared 
against  the  people  and  for  their  oppres- 
bors,  I  apprehend  he  would  be  disposed  to 
give  a  very  different  opinion  of  Mr.  Duffy. 


With  regard  to  the  next  article  I  shall 
read — ntimely,  **  The  Value  of  an  Irish 
Harvest " — an  attempt  has  been  made  to 
relieve  Mr.  Duffy  of  the  responsibility 
attached  to  its  publication;  but  I  will 
show  you  he  was  fully  responsible  for  it, 
for  in  a  subsequent  article  he  adverted  to 
and  adopted  h.  It  was  written  in  a  paper 
of  the  first  of  July,  when  Mr.  Du;ffy  was 
perfectlv  at  lar^e  ;  and  I,  for  my  part,  was 
not  at  all  surprised  at  the  effort  made  by 
the  prisoner's  counsel  to  defeat  the  effect 
of  that  article,  for  it  exceeded  in  violence 
anything  that  went  before  it,  or,  perhaps, 
I  might  say,  that  followed.  But  whether 
Mr.  Duffy  wrote  the  article  or  not,  if  he 
put  it  into  his  paper  knowing  its  contents, 
the  law  and  common  sense  take  it  that  he 
adopted  it  as  his  own — if  it  was  not  the 
child  of  his  own  creation,  it  was  the  child 
of  his  adoption,  and  he  is  responsible 
for  it.  1  care  not  whether  Mr.  Duffy  was 
the  writer  of  it  or  not ;  he  is  responsible 
.  for  it.  W.hj  was  not  some  person  present 
from  his  printing  or  publishing  office  to 
show  the  course  of  business  there,  or 
where  Mr.  Duffy  was  when  the  article  was 
put  into  the  press  P  If  the  jury  are  left  in 
doubt  upon  that,  they  are  bound  to  con- 
clude as  law,  common  sense,  and  the 
justice  of  the  country  demand — that  the 
man  who  puts  forward  such  treasonable 
publications,  announcing  the  confiscation 
of  the  property  of  the  country,  is  respon- 
sible for  them.  There  is  one  observation 
that  applies  to  this  and  all  the  other 
articles — did  the  prisoner  disavow  it  or 
any  of  them,  as  is  constantly  done  by 
newspaper  proprietors  when  articles  get 
into  their  papers  putting  forward  opinions 
contrary  to  their  ownP  He  did  not  do 
that,  and  therefore  you  are  bound  to  take 
the  articles  as  his,  or  as  adopted  by  him. 
After  the  enactment  of  the  law  which  it 
was  thought  would  put  a  stop  to  such 
treasonable  publications,  Mr.  Duffy  was 
arrested ;  but  did  he  stop  there  P  .t£o  did 
not.  You  will  consider  whether  the  fol- 
lowing  articles  were  not  written  and 
published  with  the  object  to  incite  to 
insurrection,  that  those  in  custody  might 
be  rescued.  The  next  article,  dated  New- 
gate, and  entitled  *'  The  Point  of  Attack," 
18  a  call  to  arms,  to  create  a  revolution, 
and  rescue  the  prisoners.  [The  SoUcU 
tor-General  read  extracts  from  the  article, 
and  asked  if  was  not  a  proclamation 
for  a  rebellion.]  Where  are  those  no^y 
who  stated  that  they  believed  Mr.  Duffy's 
opinions  to  be  in  favour  of  moral  force, 
of  constitutional  means,  and  of  monarchy  P 
or  are  their  statements  worth  one  straw  in 
the  iury-box  P 

The  prisoner  requested  the  Solicitor- 
General  to  read  the  extracts  from  the 
Evening  Mail,  at  the  head  of  the  aj^icle. 
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BolicitoT'  General ; 

"  Slack  the  bended  bow, 

Break  and  hide  the  arrow. 
Then  ask  the  hawk  to  show 
Some  mercy  to  the  sparrow." 

Butt :  That  is  not  what  Mr.  Buffy  asks 
to  have  read  ;  it  is  the  extract  from  the 
Evening  Mail. 

Solicitor-General  reads  extract,  which  is 
as  follows : — 

"  To  set  aside  the  form  of  law,  and  put  down 
by  force  pillagers  and  murderers  (Repealers  and 
Tecant-righters  ?) — whether  they  declare  their 
crued  in  the  prtrss  or  the  clubs— is  the  only 
feeling  now  suitable  to  the  perils  of  the  times/' 

That  seems  to  be  the  text  on  which  the 
article  was  written.  Bat  what  is  the 
moaning  of  the  poetry  1  read  ?  Is  it  uot 
**  Ask  England  to  show  you  mercy  pro- 
Tided  you  unarm  yourselves  "  P  The  next 
article  is  that  in  the  publication  of  22 1 id 
of  July,  entitled  •*  Caem  BeUir  [The 
Solicitor-  General  read  extracts.]  Has  Mr. 
Duffy  disavowed  it,  if  he  did  not  write 
it  P  He  has  not,  and  therefore  be  is 
responsible  for  it.  If  you  do  not  study 
these  articles  as*  you  ought,  or  if  you 
are  led  away  by  what  the  prison(T*s 
counsel  put  forward,  you  will  be  led 
into  a  great  mistake.  .The  prisoner  re- 
monstrated in  the  article  with  the 
cowards  and  braggarts,  and  incited  them 
to  stand  up  against  the  Government.  Is 
that  consistent  with  the  evidence  given 
yesterday  relative  to  his  opinions  P  It  is 
enough  to  put  to  the  blush  the  testimony 
in  his  favour  by  gentlemen  who  did  not, 
and  who  could  not,  know  the  compassings 
and  plans  in  his  mind,  which  are  evi- 
denced by  these  publications.  A  great 
deal  has  been  saia  about  his  respect  for 
monarchy  and  aristocracy;  but  how  did 
he  speak  in  the  article  relative  to  aris- 
tocracy P  He  styled  them  as 
"selfish,  hardened,  nnchiyalrous,  without  cha- 
racter and  without  faith." 

One  of  that  aristocracy.  Lord  Cloncurry, 
has  been  examined  for  the  prisoner.  I 
wonder  what  the  noble  lord  would  think 
of  the  prisoner's  opinions  with  respect  to 
the  aristocracy  if  he  heard  that  passage, 
or  if  he  would  have  the  same  respect  for 
him  P  Surely  such  language  is  capable  of 
no  uncertainty,  no  doubt  or  mistake.  He 
who  runs  may  lead.  It  was  written  in 
Newgate  Prison,  signed  by  the  prisoner's 
initials,  and  purported  to  come  from  his 
pen,  and  shows,  beyond  all  doubt,  what 
was  passing  in  the  prisoner's  mind  at  the 
time.  In  the  same  paper  of  the  22nd  July 
is  an  article  entitled  "The  Hour  oi 
Destiny,"  It  is  said  by  the  prisoner's 
counsel  that  this  article  was  not  written 
by  him.     Now,  even  supposing  that  to  be 


so,  the  same  argument  applies  to  it  as  tlie 
others.  There  is  no  evidence  to  show  that 
ic  did  not  reach  the  hands  of  Mr.  Duffv 
himself,  that  he  did  not  recognise  it ;  and 
there  is  also  this  to  be  considered,  that 
the  subsequent  number  of  the  29th  Jalj 
did  not  contradict  or  disavow  one  word  or 
sentiment  it  contained.  I  will  now  pro- 
ceed to  another  article  which  has  been 
brought  home  to  the  prisoner — ^the  article 
headed  "  The  Tocsin  of  Ireland,"  which 
appeared  in  the  paper  of  the  29th  July. 
It  would  appear  to  me  to  be  a  work  of 
supererogation  to  read  over  more  of  those 
incitements  to  sedition,  if  it  were  not  that 
we  have  proved  this  article  to  be  in  the 
handwriting  of  Mr.  Duffy  himself.  The 
manuscript  was  just  in  the  form  in  which 
newspaper  people  are  in  the  habit  of 
writing  for  the  press ;  it  was  written  only 
on  one  side  of  the  page  for  the  convenience 
of  the  compositors.  The  handwriting  is 
deposed  to  by  three  witnesses — ^Mr.  Vemom^ 
Mr.  Lowe,  and  Mr.  Butler.  Some  dis- 
credit was  attempted  to  be  thrown  on 
Lowe  in  his  cross-examination ;  but  is  not 
there  in  addition  the  testimony  of  Mr. 
Butler,  a  respectable  gentleman,  who  was 
forced  to  come  forward  and  give  his  testi- 
mony under  most  distressing  circum- 
stances. He  was  a  man  of  truth,  and  he 
stated  without  hesitation  that  the  doca- 
ment  shown  to  him  was  in  the  handwriting 
of  Mr.  Duffy,  Has  any  man  been  called 
to  pruve  it  was  not  his  handwritineP 
When  Mr.  Vunlop  was  on  the  table  he 
was  called  on  to  prove  that  Lowe  was  not 
to  be  believed  on  his  oath,  and  yet  he  was 
not  asked  if  that  document  was  or  was  not 
the  prisoner's  writing,  although  he  mnst 
have  known  it  well.  What  is  the  meaning 
of  all  the  inflammatory  language  in  the 
article,  addressed  to  the  people  of  Ireland , 
then  partially  in  arms  in  the  south,  with 
Mr.  &Brieny  their  chief,  at  their  head  ? 
Is  there  not  an  appeal  to  the  Confederates 
warning  them  against  holding  back  at 
this  period,  for  that  he  who  did  so  *'  wonld 
be  disgraoeVl  and  accursed."  On  this 
rested  his  hopes  of  a  rescue,  his  hopes  of 
escape,  and  his  hopes  of  immunity  from 
this  prosecution.  There  is  another  article 
in  the  paper  of  the  29th,  "  Jacta  Alea 
Est"  it  is  said  that  was  not  written  bj 
Mr.  Duffy.  1  will  give  him  the  benefit  of 
that ;  but  then  what  is  there  to  show  that 
it  did  not  come  into  Mr.  Duffy' $  hands, 
that  it  did  not  pass  through  him  to  the 
printers  P 

(a)  A  Lady  in  the  aallery :  Mr.  HatcheiU^ 
I  beg  your  pardon ;  but  I  wish  to  say 
(Cries  of  *•  Silence.") 


(a)  It  is  stated  by  Sir  C.  O.  Duffy  in  his  «*  Foar 
Years  of  Irieh  History,"  that  this  interruption 
waa  made  by  Miss  Margaret  Callao,  a  ralation 
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SoUctim'-General :  It  has  been  intimated 
to  me  that  this  article  wae  written  by  a 
ladj.  I  will  give  the  prisoner  the  full 
benefit  ot  that,  but  sorely  the  onus  is 
thrown  npon  him  to  show  by  his  people, 
by  his  clerks  or  his  compositors,  that  he 
was  not  aware  of  the  natnre  of  this  article, 
that  it  did  not  come  from  him,  that  he 
never  saw  it. 

The  Lcbdy  :  He  never (The  sentence 

Viae  interrupted  by  a  polioeman.) 

SolieUoT'Oeneralil  will  not  press  my 
argument  any  further  than  I  have  just  put 
it.  The  whole  matter  really  rests  with 
you.  I  should  be  sorry  if  the  lady  who 
wrote  it  should  incur  any  risk  by  coming 
on  the  table ;  she  is  a  lady  of  respectability 
and  most  respectably  connected,  and  if 
she  has  been  led  into  this  folly — and  great 
folly  it  is  on  her  part,  to  become  a  con- 
tributor to  such  a  publication  as  this— 

The  Prisoner :  T  desire  to  take  the  entire 
responsibility  of  it. 

Solicitor-General:  Mr.  Duffy ,  I  under- 
stand the  circumstances,  and  I  do  not  de- 
sire to  impose  upon  you  any  greater  weight 
than  what  may  fairly  and  justly  attach  to 
your  acts ;  but,  if  the  lady  was  my  sister 
or  my  daughter,  I  coald  not  forego  my 
duty  of  presenting  the  document  to  the 
jury,  and  I  present  it  to  them  under  the 
circumstances  I  have  stated.  Assuming 
it  to  be  the  composition  of  others,  I 
have  only  to  tell  you,  gentlemen  of  the 
jury,  that  it  was  open  to  Mr.  Duffy  to  dis- 
avow any  resx)onsibility  for  or  identifica- 
tion with  it. 

I  now  come  to  the  last  part  of  the 
case  for  the  Crown — ^namely,  the  letter 
to  Mr.  Smith  O'Brien,  which,  it  is  not 
denied,  is  in  the  prisoner's  handwriting. 
The  letter  has  no  date,  but  I  submit 
we  have  fixed  the  date  of  it  by  a  letter 
of  Mr.  O'Brien's  on  the  union  of  clubs 
to  which  it  has  reference.  It  must  have 
been  before  Mr,  O'Brien  went  to  the 
country,  and  after  he  published  his  letter 
about  the  union  of  clubs,  which  was  dated 
the  12th  June,  and  appeared  in  the  Nation 
.on  June  17th.  It  appears  from  the  evidence 
of  Mr.  Williame,  who  rejoiced  in  the  name 
of  a  Protestant  Repealer,  that  in  the  month 
of  July  Mr.  O'Brien  went  into  the  country 
with  a  view  of  holding  a  series  of  meetings 
in  Mnnster.   What  does  that  letter  amount 

of  bis,  who  had  been  concerned  with  Misa 
Elgee,  a  cousin  of  the  Solicitor-General's,  in 
bringing  out  the  Nation  of  July  29  th.  The 
article  **  Jarta  Alea  Est  *'  was  written  by  Miss 
Elgee  (afterwards  wife  of  Sir  William  Wilde,  of 
Dublin),  who  had  previously  contributed  to  the 
Nation,  under  the  name  of  Speranza.  The 
IhMin  Evening  Mail  states  that  the  inter- 
ruption came  from  Miss  Elgee  heiself,  who 
was,  alto,  present  in  the  gallery. 


top  It  contains  direct  and  unmistakable 
allusion  to  a  projected  revolution  (lettar 
read),  Lafayette,  to  whom  Mr.  O'Brien 
is  compared,  was  a  man  who  halted  be- 
tween republicanism  and  monarchy.  He 
was  one  of  the  founders  of  that  sangainary 
revolution  which  resulted  in  the  Reign  of 
Terror.  He  ultimately  shared  the  fate  of 
all  such  instigators  of  rebellion  against 
their  Sovereign  and  the  true  interest  of 
their  country  ;  he  was  obliged  to  fly  from 
Paris  with  a  reward  offered  for  his  appre- 
hension ;  he  passed  many  of  his  days  in 
exile,  and  subsequently  died  in  Paris  after 
the  Restoration.  At  the  time  this  letter 
was  addressed  to  Mr.  Smith  O'Brien  ho 
was  actually  engaged  in  rebellion,  which 
was  fortunately  suppressed  with  the  loss 
of  a  few  lives  on  the  part  of  the  unfortu- 
nate insurgents.  But  that  does  not  lessen 
the  ^uilt  of  the  prisoner  if  he  compassed 
the  levying  of  war,  and  stimulated  others 
to  engage  in  it.  The  articles  set  forth  in 
the  indictment  clearly  indicate  the  inten- 
tion attributed  to  Mr.  Duffy,  Upon  the 
nature  of  these  articles  you  will  be  obliged 
to  decide  on  your  oaths.  Yoa,  men  of 
station  and  of  character,  are  to  give  your 
verdict  under  the  solemn  obligation  of 
your  oath ;  and  while  you  are  oound  to 
respect  every  well-founded  and  rational 
doubt,  I  appeal  to  you  on  behalf  of  your 
country,  as  you  value  its  future  peace  and 
tranquillity, to  do  your  duty,  and  whatever 
verdict  you  give,  I  hope  and  trust  iti  will 
meet  the  ends  of  justice,  and  satisfy  your 
fellow  citizens. 

SUMHDTQ  UP. 

Ball,  J.,  in  summing  up,  explained  the 
charge  to  the  jury,  and  read  11  &  12 
Vict.  c.  12.  s.  3 :  Divested  of  its  rednndani; 
phraseology,  that  section,  at  least  so  far 
as  the  prisoner  is  concerned,  appears  to 
amount  to  this  :  that,  if  any  person  shall 
entertain  the  intention  of  deposing  Her 
Majesty  from  her  sovereiffnty  in  this 
country,  or  the  intention  oi  levying  war 
against  Her  Majesty  for  the  purpose  of 
coercing  her  to  change  her  measures  and 
cour!sels,  and  shall  in  either  case  manifest 
such  intention  by  any  printing  or  writing, 
he  shall  be  guilty  of  felony.  It  is  not  the 
act  of  endeavouring  to  depose  the  Queen, 
or  the  act  of  levying  war  that  are  made 
felonies  by  this  statute.  Those  acts 
amount  bv  law  to  the  crime  of  high  trea- 
son,  and  do  not  constitute  any  part  of  the 
legislation  of  this  Act,  but  it  is  the  inten- 
tion to  do  such  acts  proved  to  exist  in 
the  mind  of  the  accused  that  by  this 
statute  is  made  a  substantive  felony.  By 
the  term  intention  you  are  not  to  un- 
derstand a  more  passing  thought,  bnt, 
as    the    word    imports,    a     settled   and 
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deliberate  pnrpoee.  It  in  not  the  in- 
tention in  the  mind,  which  alone  con- 
stitateB  the  offence,  which  will  render  a 
man  amenable  to  the  penalties  of  this 
statute.  He  mast  not  only  be  proved  to 
have  entertained  the  intention,  but  to 
have  expressed  or  manifested  it  bj  some 
printing  or  writing.  Again,  gentlemen, 
an  attempt  to  depose  the  Sovereign  does 
not  import  any  intention  to  injure  the 
Queen,  or  even  to  treat  her  with  any  per- 
sonal disrespect.  Neither  is  a  formal  in- 
tention to  deprive  her  of  her  title, 
position,  and  dignity  necessary.  The 
offence  has  been  perpetrated,  if  the  priso- 
ner has  enter lainea  and  expressed  the 
intention  of  constitnting  or  setting  up  in 
this  kingdom  any  body  of  persons  who 
were  to  exercise  the  functions  of  the 
Government,  and  virtually  to  supersede 
the  Queen's  authority— still  more  so,  if  the 
prisoner  has  entertained  and  expressed  an 
intention  of  severing  this  country  from 
the  British  crown,  and  establishing  either 
a  republic  or  any  other  form  of  Q-overn- 
ment.  With  regard  to  the  other  charge 
of  compassing  to  levy  war,  you  are  further 
to  understand  that  when  the  statute  uses 
the  words  **  levying  of  war/*  such  terms 
are  not  confined,  in  their  legal  construction, 
to  the  exhibition  of  warlike  a:  ray.  It  is  not 
necessary  that  the  prisoner  should  have  had 
present  in  his  mind  the  idea  of  any  military 
force  or  regularly-organized  army.  If  he 
contemplated  an  extensive  insurrection,  or 
rising  of  the  people,  for  the  purpose  of  com- 
pelling Her  Majesty  to  change  her  measures 
and  counsels,  the  law  holds  him  guilty  of  the 
offence  of  levying  war  within  the  meaning 
of  this  Act  of  Parliament.  So  far  for  the 
construction  and  meaning  of  the  stAtute 
under  which  the  present  indictment  has 
been  framed, 

IThe  learned  judge  proceeded  to  refer 
to  Butt* 8  speech.]  The  learned  counsel 
told  you,  that  if  by  any  possibility  the 
pi'isoner  may  be  innocent  of  the  charge, 
you  are  to  acquit  him.  It  is  my  duty 
to  tell  yoa  there  is  no  such  principle, 
either  in  law^  or  in  justice,  or»  I  might 
almost  say,  in  common  sense.  If  there 
were  such  a  principle,  I  apprehend  it 
would  be  difficult — ^not  to  say  impracticable 
— in  any  given  case  for  any  jury  to  return 
a  safe  or  conscientious  verdict.  With 
that  observation  I  will  come  to  the  indict- 
ment, which  consists  of  four  counts.  The 
first  and  third  counts  charge  the  prisoner 
with  the  compassing  to  depose  the  Queen, 
and  the  two  others — the  second  and  fourth 
— charge  his  intention  to  have  been  to 
levy  war  against  the  Queen  for  the  pur- 
pose of  compelling  her  to  change  her 
measures  and  counsels.  The  evidence  to 
sustain  both  those  distinct  charges  is  the 
same,  and  consists  entirely  of  the  publi- 


cations, about  which  yon  have  heard  so 
much  in  the  progress  of  the  trial,  and  of 
the  manuscript  letter  addressed  by  Mr. 
2>t*/y  to  Mr.  Smith  0* Brian.  If  you  are 
satisfied  that  the  publications,  or  any  of 
them,  have  been  brought  home  to  the 
prisoner,  you  will  next  have  to  inquire 
whether  their  contents,  or  any  of  them,  are 
of  the  character  ascribed  to  them  by  the 
indictment — that  is,  did  they  express  the 
prisoner's  intention  to  depose  the  Queen^ 
or  to  levy  war  against  her  for  the  purpose 
charged?  The  evidence  offered  by  the 
Crown  to  bring  home  the  responsibiuty  of 
those  publications  or  writings  to  the 
prisoner  is  threefold ;  first,  the  prisoner's 
declaration  lodged  at  the  Stamp  Office — 
his  signature  to  the  papers — and  as  to  the 
publication  of  the  29th  of  July,  the  fact 
that  a  copy  of  it  was  found  at  the  publish- 
ing office  of  the  Nation  in  D*01ier  Street ; 
secondly,  the  proof  of  the  handwriting 
of  tiie  prisoner  to  two  of  the  articles  in 
one  paper,  that  headed  "The  Tocsin  of 
Ireland,"  and  the  **  Notice  to  Corre- 
spondents "  ;  thirdly,  the  evidence  applic- 
able to  the  letter  to  Mr.  O^Brien.  £The 
learned  judge  proceeded  to  refer  to  the 
provisions  of  3  &  4  WUl,  4.  c.  76.,  as  to  the 
registration  of  newspapers.]  Proof  has 
been  given  that  the  requisite  decliuratioxi 
of  proprietorship  was  made  by  the  pri- 
soner, and  that  he  affixed  his  signature  to 
three  of  the  papers  included  in  the  indict- 
ment. But  this  last  evidence  does  not 
apply  with  respect  to  the  paper  of  July 
29th,  because  it  never  was  in  the  Stamp 
Office,  having  been  suppressed  by  the 
Crown  ;  but  a  copy  of  it  was  produced  by 
the  Crown,  and  was  sworn  to  have  beea 
found  at  the  publishing  office,  having 
certain  corrections  made  on  it  by  some 
person  who  undertook  to  correct  for 
the  press.  It  is  a  newspaper  within  the 
statutory  declaration,  because  it  purports 
to  be  conformable,  to  the  declaration, 
though  it  was  not  signed  as  required  by 
the  statute.  In  the  popular  sense  of 
the  term  that  paper  was  not  published  i 
but  I  am  bound  to  tell  you,  that  if 
you  believe  the  evidence,  in  point  of  lawr 
it  amounts  to  a  publication. of  that  newB« 
paper.  Only  one  copy  of  it  was  found  ai» 
the  pablishing  office  ;  but  the  law  knows 
no  degree  of  publication,  and  the  publica- 
tion of  one  copy  is  as  conclusive  as  if  one 
thousand  were  published.  But  on  the 
part  of  the  prisoner  It  is  suggested  that» 
though  the  evidence  may  be  conclusive  as 
to  publication,  it  is  not  concludive  as  to 
any  other  matter  contained  in  the  paper. 
It  is  necessary  that  you  should  bear  that 
in  mind,  as  an  essential  ingredient  in  the 
guilt  or  innocence  of  the  prisoner,  tha^ 
evidence  as  to  publication  is  not  conclusive 
as  to  the  prisQner  having,  by  these  pub* 
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lications,  expressed  his  intention  to  depose 
the  Qaeen,  or  levy  war  against  her.  It  is 
also  snggested  on  the  part  of  the  prisoner 
that  the  publication  of  those  documents  by 
him,  as  registered  publisher,  proprietor, 
and  printer,  is  not  conclusive  that  he 
knew  their  contents ;  and,  if  he  did  not, 
then  he  could  not  be  said  to  have  enter- 
tained the  intention  they  are  alleged  to 
express.  For  instance,  it  is  suggested 
that  the  prisoner,  though  standing  in  the 
threefold  character  I  have  statedf,  might 
have  been  absent,  might  not  have  taken 
any  part  in  the  publication  of  those 
writings,  or  might  not  have  road  a  single 
word  of  them  before  they  were  published. 
Accordingly,  yoa  are  called  upon  not  to 
come  to  the  conclusion,  from  the  mere 
evidence  of  publication,  that  the  prisoner 
bv  these  papers  expressed  the  intention 
cnargcd,  unless  you  are  satisfied  that 
he  knew  of  the  contents  of  the  writings. 
In  addition  to  the  threefold  character  of 
publisher,  proprietor,  and  printer,  it 
appears  by  the  evidence  of  two  witnesses 
produced  for  him  that  he  also  filled  ihe 
situation  of  editor  to  the  paper.  If  that 
evidence  had  not  been  given,  the  case 
would  have  gone  to  you  without  any 
evidence  to  fix  the  prisoner  with  the 
character  of  editor.  But  Mrs.  ITOee 
stated  that  up  to  the  time  of 
the  prisoner's  arrest,  her  husband 
had  been  assistant,  or  snb-editor,  some 
other  person  being  the  editor;  and  Mr. 
Meagher  on  his  cross-examination  said 
that  Mr.  Duffy  was  the  editor.  The  Crown 
relies  on  this —that  this  is  not  the  case  of 
a  man  who  publidhed  a  single  newspaper 
containing  an  article,  or  articles,  consti- 
tuting the  offence  charged,  but  that  he 
published  a  series  of  newspapers,  com- 
mencing on  the  3rd  of  June  and  ending 
on  the  29th  of  July,  and  that,  therefore, 
though  you  might  hesitate,  if  it  was  the 
case  of  a  man  who  had  published  one 
article  or  paper  only,  in  finding  that  he 
was  responsible,  there  is  abundant  evi- 
dence to  show  that  he  knew  the  contents 
of  articles  contained  in  newspapjers  pub- 
lished during  two  months.  This  is  the 
conclusion  you  are  called  on  by  the  Grown 
to  come  to ;  and  you  will  exercise  your 
sound  judgment,  and  consider  what  your 
finding  upon  the  matter  ought  to  be. 
Some  of  the  articles  purport  to  bear  the 
prisoner's  initials,  C.  Ct.  D.,and  they  pur- 
port likewise  to  be  written  in  the  first 
person,  importing  that  they  were  the 
sentiments  uf  the  individual  whose  initials 
they  bore.  You  are  called  upon  to  con- 
sider whether  it  is  reasonable  to  believe 
that  the  editor  of  a  paper  would  have  per- 
mitted this  to  go  on  for  so  long  a  period 
without  interfering,  and  have  allowed  let- 
ters to  appear  in  his  own  paper,  purporting 


to  be  the  expression  of  his  individual  senti- 
ments, if  he  did  not  entertain  the  senti- 
ments and  opinions  so  attributed  to  him. 
On  behalf  of  the  prisoner,  a  portion  of  the 
evidence  of  Mrs.  M*Gee  must  be  a  matter 
for  your  consideration  on  this  branch  of 
the  case — namely,  that  her  husband,  in 
point  of  fact,  often  wrote  articles  him«  If 
for  the  paper  and  published  them  without 
apprising  the  prisoner  of  them,  or  allow- 
ing him  to  see  them  before  they  were 
published.  That  is  a  material  circum- 
stance for  you  to  bear  in  mind,  and  one 
which  may  qualify  inferences  you  would 
draw  from  portions  of  the  evidence.  The 
meaning  of  her  answer  may  have  amounted 
to  no  more  than  this — that  her  husband 
used  to  put  articles  into  the  newspaper, 
without,  as  far  as  she  knew,  submitting 
them  to  Mr.  Duffy,  But  it  will  be  for 
you  to  put  whatever  you  believe  to  be  the 
true  and  proper  construction  on  her  evi- 
dence. 

BuU:  Mrs  M*Ges  has  deposed  thai 
her  husband  alone  was  the  redponsibie 
editor  of  the  paper  after  Mr.  Duffy* a  im. 
prisonment. 

A  Juror:  And  co-editor  from  January 
previous. 

Ball,  J.s  Well,  I  did  not  catch  the 
word  co-editor,  but  I  am  glad  you  have. 
So  far,  then,  as  we  have  proceeded,  the 
evidence  does  not  establish  the  fact  that 
the  prisoner  at  the  bar  was  editor  of  the 
paper  at  any  time  subsequent  to  his  going 
to  gaol. 

You  will  bear  in  mind  that  there  is  no 
evidence  whatsoever  as  to  who  wrote  any 
one  of  the  articles  in  question,  with  the 
exception  of  two.  Mr.  Meagher  oame  up- 
on the  table  yesterday,  and  proved  that 
he  was  the  author  and  writer  of  one  of 
them.  Another  of  them,  X  cannot  say 
was  proved,  but  was  asserted  by  counsel, 
to  have  been  written  by  Mr.  M*Oee^ 
and  a  witness  was  brought  on  the  table  to 
depose  to  matters  relating  to  it;  and  it 
was  also  asserted  that  two  other  of  these 
articles  had  been  written  by  a  lady.  I 
mention  this  to  you  in  order  that  you  may 
not  lose  from  your  recollection  that  there 
is  no  proof,  save  in  the  case  of  Mr. 
Meagher^  who  was  the  writer  of  any  of 
these  other  articles.  It  has  been  suggested, 
and  perhaps  correctly,  that  no  evidenoe 
could  be  given  in  reference  to  the  author- 
ship of  these  several  articles,  without  com- 
promising the  persons  by  whom  they  were 
written.  Whether  that  be  so  or  not  we 
have  no  means  of  judging,  as  no  evidenoe 
has  been  given  on  the  subject.  But,  sup- 
posing they  were  written  by  other  persons, 
it  was  reasonable  to  expect,  in  reference 
to  the  question  whether  their  contents 
were  known  to  Mr.  Duffy,  that  some 
evidenoe  should  have  been  given  as  to  the 


Digitized  by 


Google 


956] 


The  Qtieen  against  Oharlea  Oavan  Duffy,  1848-9. 


[956 


management  of  the  newspaper  as  far  ae 
the  prisoner  was  conoemed — some  evi- 
dence that  it  was  nob  his  habit  to  be 
present  in  the  office  at  tbe  time  the  articles 
were  brooght  there  for  insertion.  There 
were  thirteen  printers  employed  in  the 
office  of  the  Nation,  who  might  have  been 
able  to  give  evidence  on  this  point ;  bnt 
none  of  them  have  been  proanced,  and 
therefore  yon  must  make  up  yonr  minds 
as  to  whether  you .  can  safely  and  con- 
scientiously come  to  the  conclusion  that 
the  prisoner  knew  the  contents  of  these 
articles,  and  expressed  his  own  intentions 
by  giving  publicity  to  them. 

This  brings  me  to  the  second  branch  of 
the  case— namely,  what  is  the  trae  con- 
struction manifested  bv  these  documents  P 
Upon  this  portion  of  the  case,  you  will 
remember,  it  has  been  maintained  that  they 
import  no  such  intention  as  that  charged 
in  the  indictment;  and  no  matter  whether 
you  come  to  the  conclusion  that  they 
contain  matter  highly  criminal,  dangerous 
to  the  peace  of  the  coantrr,  inflammatory 
or  seditious,  that  will  not  do — yon  mast  be 
satisfied  that  they  exhibit  and  express  the 
intention  ascribed  to  the  prisoner  upon 
the  indictment.  His  case  is,  that  he  did 
not  express  that  intention,  whatever  other 
intention  he  might  have  expressed.  Intro- 
ductory to  this  part  of  the  case,  Mr.  Butt 
went  into  a  personal  as  well  as  a  public  his- 
tory of  his  client,  and  called  ^  number  of 
witnesses  of  the  highest  rej>pectability  and 
character  to  corroborate  his  statement.  He 
said  that  the  prisoner  had  been  engaged  for 
eight  years  in  endeavouring,  through  the 
medium  of  the  press,  to  ameliorate  the  con- 
dition of  his  countrymen,  to  educate  them, 
and,  as  a  means  to  that  end,  to^  establish 
associations  or  clubs  throughout  Ireland. 
In  addition  to  this,  you  have  it  in  evidence 
that  the  prisoner  is  a  person  of  most 
blameless  character  in  all  the  relations  of 
life — ^nay,  not  onlv  most  blnmeless,  bnt 
n^ost  exemplary,  both  as  a  man  and  a 
Ohristian.  These  matters,  however,  can 
be  considei'ed  as  evidence  only  in  this 
sense— and  I  am  not  aware  that  they  were 
otfered  in  any  other — ^to  lead  you  at  the 
outset  to  doubt  that  a  person  so  devoted 
to  those  peaceful  pursuits,  and  so  blame- 
less and  exemplary  in  his  character,  would 
entertain  such  intentions  as  those  charged 
in  the  indictment.  If  you  find  that  this 
evidence  throws  any  light  upon  the  case, 
you  will,  of  course,  use  your  own  judg- 
ment in  considering  what  the  effect  of  it 
should  be. 

With  respect  to  what  has*  been  said 
relative  to  the  prisoner  being  a  person  of 
literary  habits,  and  that  as  such  he  was 
not  likely  to  engage  in  the  criminal  de- 
signs imputed  to  him,  and  especially  as 
history  and  the  late  revolution  in  France 


were  referred  to,  I  cannot  forget  that  it  was 
literary  men  who  in  a  great  measure 
carried  out  that  revolution,  who  overthrew 
the  reigning  monarch,  and  succeeded  him  ; 
that  the  office  of  the  National  was  the 
head-quarters  of  that  revolution,  and  that 
the  manifestoes  from  that  office  excited, 
and  finally  accomplished,  the  revolution. 
I  mention  this  to  you  with  a  view  to 
endeavour  to  assist  you  to  form  your 
judgment  upon  the  statement  I  have  re- 
ferred to. 

Evidence  has  been  given  that  he  con- 
templated none  other  than  legal  means  of 
attai<iing  his  objects ;  that  evidenoe  the 
Crown  is  called  upon  co  reconcile  to  the 
satisfaction  of  the  jnry  with  the  intention 
which  the  indictment  here  ascribes  to 
the  prisoner.  As  I  understand  the  case 
on  the  part  of  the  Crown,  they  do  not 
allege— 

BtUt:  Will  yoor  lordship  allow  me  to 
say,  that  my  impression  of  our  evidence 
is,  that  we  gave  evidence  as  to  the 
character  and  sentiments  of  Mr.  Duffjf 
down  to  the  end  of  June,  almost  down  t<i 
the  period  of  his  imprisonment  ? 

Ball,  J. :  Yes,  there  was  evidence  thai 
the  prisoner  attended  meetings  of  what 
was  called  a  conference  about  the  forma- 
tion of  the  League,  and  that  upon  those 
occasions  he  declared  himself  hostile  to 
any  force  being  used,  and  professed  him- 
self desirous  to  attain  the  objects  he  had 
in  view  by  legal  meann. 

The  first  publication  relied  upon  is  this 
article,  of  which  I  read  to  you  the  opening 
passage.  £The  learned  judge  read  a  passage 
from  the  article  recommending  the  estab- 
lishment of  a  legislative  council.]  Now, 
a  legislative  council  is  a  body  which 
makes  laws,  and  a  body  that  makes  laws 
assumes  some  portion  of  the  sovereignty 
of  the  State.  Therefore,  if  you  believe 
that  the  prisoner  meant  a  Council  of 
Three  Hundred  which  was  to  legislate  for 
Ireland,  you  have  in  the  outset  an  an- 
nouncement that  he  intended  to  substitute 
a  difierent  form  of  government  from  that 
which  at  present  exists.  But  it  is  for  yon 
alone  to  say  what  is  the  meaning  of  a 
legislative  council.  If  it  is  merely  a  loose 
form  of  expression  for  a  council  possessing 
influence  in  the  country,  you  will  put 
•  sneh  a  construction  upon  it;  and,  bear  in 
mind,  that  in  considering  these  publica- 
tions, you  are  to  take  them  in  their 
natural  and  reasonable  sense.  In  the 
succeeding  passage  he  speaks  of  a  direc- 
tory, an  executive  committee  of  five,  com- 
petent to  act  as  the  cabinet  of  the  move- 
ment. These  are  terms  which,  if  under- 
stood in  their  ordinary  signification,  weuld 
import  that  the  piisoner  had  in  his  mind 
the  intention,  not  only  of  establishing  a 
new  legislature,  but  a  new  executive,  and 
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a  new  cabinet,  for  the  purpose  of  carrying 
out  the  objects  he  had  in  view.  Ton  are 
to  decide  upon  the  signification  which 
these  passages  bear ;  and,  recollect,  you 
are  not  to  be  conclnded  by  that  which 
may  in  the  outset  appear  to  be  their 
meaning,  but  you  are  to  consider  the 
whole  publication,  and  see  whether  it 
might  not  have  another,  and  a  different 
meaninff.  The  article  goes  on  to  speak  of 
the  establishment  of  clubs  throughout  the 
country,  and  says — 

'*  Had  this  been  done,  Ireland,  iogtead  of  now 
pleading  a  criminal  want  of  foresight,  would 
have  a  popular  treasury,  a  legislative  council, 
and  a  national  guard  of  disciplined  dubs." 

It  is  for  you  to  say  whether  this  passage 
is  to  be  tiftken  in  its  literal  sense,  or 
whether  the  words  "a  national  guard  of 
disciplined  clubs''  may  be  nothing  more 
than  a  redundant  mode  of  expressing  what 
would  have  been  indicated  by  the  use  of 
the  word  ''clubs"  alone.  Then  it  is 
stated  that  these  preparations  were  neces- 
sar}',  in  order  that  the  whole  force  of  the 
country  might  be  wielded  like  a  sword. 
Does  this  import  an  intention  to  carry  out 
the  professea  objects  of  the  prisoner — to 
obtam  the  Repeal  of  the  TJuion,  restore 
the  constitution  of  '82  by  peaceable  and 
legal  means  ;  or  is  the  fair  import  of  the 
passage,  that  he  had  an  intention  to  use 
the  strength  and  popul-ition  of  the  country 
as  a  force  to  coerce  England  like  a 
sword. P  Again  he  speaks  of  a  "  desperate 
struggle  " ;  but  it  does  not  necessarily 
import  that  the  prisoner  contemplated  an 
armed  struggle.  We  have  often  beard  of 
a  desperate  struggle  in  the  House  of 
Commons,  or  in  other  places  where  two 
parties  of  different  political  opinions  may 
nave  a  contest.  However,  it  is  for  you  to 
say  what  meaning  can  be  fairly  attributed 
to  the  passage  in  question.  Undoubtedly 
language  is  used  in  these  publications, 
which,  if  understood  literallv,  would  im- 
port that  the  prisoner  intended  to  appeal 
to  arms  for  the  accomplishment  of  his 
-views ;  but  I  say  again  that  it  is  for  you 
to  decide  whether  such  a  meaning  really 
attaches  to  these  passages. 

{The  learned  judge  proceeded  to  read 
and  comment  on  the  other  passages  set 
out  in  the  indictment ;  but  this  part  of  the 
snmming-UD  was  not  reported.  As  to  Mr. 
Duffy* 9  handwriting,  the  evidence  of  the 
three  witnesses  for  the  Crown  was  un- 
contradicted. Although  several  of  the 
prisoner's  witnesses  must  have  been  well 
acquainted  with  his  handwriting,  no  ques* 
tion  was  put  to  any  of  them.  The  learned 
judge  concluded  by  referring  to  the  evi- 
dence in  support  of  the  averment  in  the 
third  overt  act  of  the  fouroh  count,  that 
Mr.  Bff^ith  O^Brien  was  engaged  in  levy- 


ing war,  which,  he  observed,  was  rather 
a  bye*battle  with  regard  to  the  main  issue 
to  be  determined.] 

The  jury  retired  at  twenty-five  minutes 
past  seven,  and  the  Court  adjourned. 

At  ten  minutes  past  eleven  the  Court 
resumed,  and  the  jury  were  sent  for.  The 
Foreman  stated  that  there  was  not  the 
slightest  probability  of  their  aCTeeiug. 
(Cheenf,  which  were  suppressed.)  The 
jurv  were  directed  to  return  to  their  room, 
and  the  Court  adjourned  until  the  next 
morning. 

Thursday,  February  22nd. 

The  jury  having  been  sent  for,  the 
Foreman  again  stated  that  there  was  no 
prospect  of  their  agreement. 

Ball,  J. :  Well,  gentlemen,  you  must 
retire  to  your  room. 

A  Juror  asked  if  they  could  be  allowed 
to  breakfast. 

Ball,  J.:  Certainly  not,  the  law  gives 
the  Court  no  discretion  in  the  matter. 

Foreman:  My  Lord,  two  of  the  jurors 
complain  of  being  ill. 

Ball,  J. :  A  medical  gentleman  is  in 
attendance,  and  will  examine  and  report 
upon  the  health  of  the  jui*ors. 

Dr.  HaUahcm,  having  retired  to  examine 
the  jurors  and  returned  into  Court,  was 
sworn,  and  stated  in  answer  to  Ball,  J., 
that  Mr.  North  was  suffering  from  an  in- 
testinal attack,  that  his  pulse  was  very 
quick,  and  he  was  extremely  thirsty,  and 
very  feverish. 

Ball,  J. .-  You  are  of  impressiou  that 
further  oonfinement  would  seriously  en- 
danger his  health  P — Yes ;  if  another  attack 
occurs,  it  may  endanger  his  life.  Mr. 
Burke'eia)  head  and  stomach  are  affected, 

(a)  Eleven  jurors  were  for  a  conviction,  and 
one,  Burke,  for  an  acquittal,  speaking  in  the 
House  of  Lords  with  reference  to  this  trial,  on 
February  23  td.  Lord  Brougham  is  reported  to 
have  said:  {Time*,  Feb.  94,  Hans.,  vol.  102, 
p.  1179)  «*;A  jury  for  Ireland!  As  well  talk 
of  a  jury  for  A^frica.  For  greater  indecency 
could  not  have  taken  place  in  the  rudest  knuils 
of  the  Hottentots  than  by  a  juror  who  disgraced 
the  illustrious  name  of  Burke  by  his  interrup* 
tion  of  the  prisoner's  defence "  (by  his  ap  • 
plause,  see  above,  p.  903).  A  correspondence 
followed  between  Lord  Brougham  and  Mr. 
Burke,  in  which  the  latter  explained  his  action 
as  follows :  (^Freeman*s  Journal,  February  27th .) 
"The  prisoner  was  both  persecuted  and 
oppressed.  He*  was  charged  with  a- design  to 
commit  treason.  The  evidence  against  him 
principally  relied  on  was  that  of  articles  which 
appeared  in  his  paper  when  be  was  closely 
confined  in  prison — articles  with  respect  to 
which  Mr.  Butt  read  Lord  Lansduwne's  solemn 
assurance  in  the  House  of  Lords  that  they  were 
not  written  by  him  at  all.  None  of  these 
articles  were  shown  to  be  his,  and  some  of 
them  were  proved  not  to  be  so.     A  list  of  the 
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and  his  feet  are  cold.  I  think  farther 
confinement  wonld  be  dangerons  to  his 
health,  for  he  is  an  old  man. 

Ball,  J.:  Under  these  circnmstances, 
considering  that  jon  have  been  already 
confined  fourteen  or  fifteen  hoars,  and 
from  yonr  statement  throngh  your  ForO' 
man  that  you  ere  not  likely  to  agree,  the 
Court  will  exercise  the  discretion  which 
the  law  gives  in  extraordinary  cases,  and 
therefore  we  now  discharge  you.  (Loud 
cheers.) 

Lefrot,  B.,  intimated  that  it  must  not 
be  taken  as  the  result  of  the  case  that, 
under  the  statute  the  Crown,  after  prov- 
ing that  the  prisoner  was  the  registered 
proprietor  of  the  newspaper,  and  that  the 
prisoner  had  signed  the  copy  of  the  paper 
m  question,  were  bound  to  give  farther 
evidence  that  he  was  acquainted  with  the 
contents  of  the  paper  as  published  by  him. 

Ball,  J.,  concurred. 

Buit  applied  that  the  prisoner  should  be 
tried  again  at  once,  if  he  was  to  be  further 
proceeded  against. 

Ball,  J.,  stated  that  the  circnit  arrange- 
ments made  this  impossible ;  further,  all 
the  jurors  had  been  discharged. 

Butt  then  applied  that  the  prisoner 
should  be  bailed,  on  the  ground  that  he 
had  now  been  seven  montns  in  Newgate 
without  trial,  to  the  ruin  of  his  afi'airs 
and  the  danger  of  his  health. 

The  Attorney-Oenercd  opposed  the  mo- 
tion, and  contended  that  the  delay  had 
been  due  to  the  conduct  of  the  defence. 
He  also  referred  to  the  prisoner's  attempted 
escape  from  prison  by  means  of  a  rope 
ladder,  and  his  attempt  to  corrupt  a 
policeman. 

The  Court  refused  the  application,  and 
the  commission  was  adjourned  to  April 
7th.  In  the  meantime  the  prisoner  was 
confined  in  Bichmond  Bridewell. (a) 

first  men  in  the  country  prov^i  that  up  to  the 
very  moment  of  his  impriBonment  he  was  an 
opponent  in  every  meeting  of  anything  like 
force  or  disorder,  and  was  a  friend  of  the  British 
Constitution,  which  I  revere.  I  formed  on  this 
evidence  an  opinion  that  I  oaght  not  to  convict." 
(a)  A  memorial  signed  by  more  than  1 7,000 
persons,  including  ten  of  the  jury  at  the  trial, 
was  afterwards  presented  to  the  rx>rd  Lieutenant, 
containing  the  following  passage :  **  Your  Ex- 
cellency's memorialists  respectfully  suggest  to 
yonr  Excellency's  consideration  that,  even  if  Mr. 
Dufly  be  guilty  of  the  offence  imputed  to  him, 
yet  he  hais  already  been  punitthed  long  and 
severely ;  that  he  has  been  four  times  indicted 
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The  prisoner  was  again  tried  on  the  same 
indictment  before  Jackson  and  Moorb, 
JJ.,  on  April  10th  and  the  following 
dav8. 

The  proceedings  were  similar  to  those 
on  the  first  trial.  The  jury  again  dis- 
agreed, and  were  discharged  after  being 
locked  up  all  night,  on  medical  evidence 
that  further  confinement  would  be  dan- 
gerous to  some  of  them.  It  was  stated 
that  seven  were  for  an  acquittal  and  five 
for  a  conviction. 

Butt  then  applied  that  the  prisoner 
should  be  discharged  on  his  own  recog- 
nizances or  admitliod  to  bail. 

The  Attorney 'Qeneral  consentinf^,  he 
was  admitted  to  bail,  himself  in  1,0002, 
with  two  sureties  in  500Z.  each,  to  appear 
and  stand  his  trial  when  called  upon. 

Mateeials  Made  TJsb  or— It  appears 
fVom  a  search  directed  by  Mr.  John 
Morley,  the  Irish  Chief  Secretary,  on  the 
application  of  the  Committee,  that  the 
shorthand  notes  of  this  trial  have  not 
been  preserved.  The  report  of  the  pre- 
liminary proceedings  is  founded  in  the 
main  on  4  Cox  C.  0.  24,  117,  123,  172, 
194,  and  1  Ir.  Jur.  81,  167,  188.  bat  for 
the  judgments  on  demurrer  the  Terba- 
tim  reports  in  the  Freeman's  Journal  have 
also  been  used.  The  report  of  the  trial  is 
taken  from  a  volume  of  the  Freeman*8 
Journal  for  1849,  lent  from  the  library  in 
Dublin  Castle.  The  reports  in  the  Dublin 
Evenina  Mail  and  Dublin  Evening  Po.<t 
have  also  been  referred  to.  The  fouith 
indictment  has  been  obtained  from  the 
Irish  Eecord  Office. 


and  once  tried }  that  the  publications  char]ged 
against  him  were  written  during  a  period  of 
great  political  excitement  tlut>ughout  Europe 
which  has  now  ceased ;  that  some  of  these  pub- 
lications appeared  during  his  close  imprison- 
ment; and  that  they  in  all  extend  but  over  a 
period  of  a  few  week8,  while  his  defence  ha^ 
exhibited  the  uninterrupted  and  admittedly  u«e- 
ful  labours  of  eight  years  in  promoting  tem* 
perancc,  literature,  &c. ;  and  that  it  is  opposed 
to  the  wise  and  humane  administration  of  the 
law  which  long  usage  has  established <o  institute 
a  second  prosecution  for  the  same  political 
offence."  In  refusing  to  comply  with  a  similar 
memorial  from  some  of  the  Irish  members  of 
Parliament,  Lord  Clarendon  stated  that  Mr. 
Duffy  had  not  expressed  the  slightest  contrition 
for  what  he  bad  done,  or  offered  any  pledge 
that  he  would  not  repeat  the  offence,  if  mercy 
were  extended  him. 
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In  re  JOHN  CRAWFORD. 


PR0CXSDINGH3    IN    THE    C0V«t    OF    QUEEN'S  BeNCH    ON    HABEAS  CORPUS 
BEFOBX    PATTESOir,    CoiJiRIDGE,    AND    EbLE,    JJ.,  ApBIL  30TH,  1849. 

(Reported  in  13  Q.  B.  613.  and  18  L.  J.  Q.  B.  225.) 

The  Court  of  Chancery  in  the  Isle  of  Man  haying^  committed  for  contempt  until  further  order 
John  Crawford,  the  admitted  author  of  an  article  pabliahed  in  the  Jifona^i  Herald  newspaper 
reflecting  on  the  proceedings  of  the  Court,  a  writ  of  habeoM  carpus  was  ordered  to  issue,  no 
cause  haying  been  shown  against  it,  to  bring  up  his  bodj,  &c. 

Held  bj  the  Court  of  Queen's  Bench  on  motion  to  quash  the  writ  quia  improvide  emanavit — 

Habeas  Corpus — Isle  of  Man— Commitment  until  further  order  for  contempt  not  in  facie  curia, 

Semble  that  the  writ  of  habeas  corpus  runs  to  the  Isle  of  Man  at  common  law.(a) 

But  it  is  not  good  ground  for  issuing  the  writ  that  the  party  has  been  committed  for  a 
contempt  by  the  Court  of  Chancery  m  the  Island,  it  not  appearing  that  such  conunitment 
^as  contrary  to  the  law  of  the  Island. 

(a)  See  in  re  Brown,  5  B.  &  8.  280  ;  88  L.  J.  Q.  B.  198. 


A  writ  oi  Habeas  corpus  having  issned 
directed  to  the  Hon.  Oha/rUs  Hops,  Lient.- 
Qovernor  of  the  Isle  of  Man,  and  to  the 
keeper  of  Her  Mfkjesty'B  gaol  at  Castle 
Bushen,  commanding  them  to  haye  the 
body  of  John  Granioford  before  the  Court  of 
Qneen's  Bench  at  'Westminster  to  undergo 
and  receiye,  Ac,  Feacoch(a)  obtained  a 
rale  calling  on  the  prosecutor  to  show 
cause  why  the  writ  should  not  be  quashed 
quia  improvide  enumavit,  no  cause  having 
been  shown  against  the  issuing  of  the  wnt 
owing  to  the  difficulty  of  communication 
with  the  Isle  of  Man. 

It  appeared  that  at  a  Chancery  Court 
at  Bushen  on  February  15,  1849,  Bdberi 
Fargher,  printer  and  publisher  of  the 
Mona's  HsraJd,  was  committed  for  a  con« 
tempt  in  having  published  in  the  issue  of 
January  24th  an  article  tending  to  scan* 
dalize  and  defame  the  Court.  Thereupon, 
John  Crawford,  who  was  present  in  Court, 
avowed  himself  the  author  of  the  article, 
and  was  likewise  committed.  No  warrant 
was  made  out  at  the  time,  but  Crawford 
having  written  to  the  Lieutenant-€k)ver- 
iior  requesting  to  know  by  what  authority 
he  was  imprisoned,  the  gaoler  later  in  the 
day  produced  the  following  warrant:— 

"At  a  Chancery  Court  holden  at  Castle 
Bushen,  by  adjournment,  the  15th  February, 
1849. 

*'  Whereas  John  Crawford,  of  the  town  of 
Douglas,  voluntarily  appeared  before  this  Court 
and  avowed  himself  to  be  the  author  of  an 
article  published  in  a  certain  newspaper  called 
the  Mona*i  Herald  and  Fargher's  Isle  of  Man 

(o)  Afterwards  C.  J.  of  Bengal  and  a  mem- 
ber of  the  Judicial  Coiuraittee. 

86S84. 


Advertiser,  on  the  84th  January  last,  headed 
*The  Chancery  Court,'  and  to  be  responsible 
for  the  publication  thereof :  and  whereas  the 
writing  and  publishing  the  said  article  is  a  con- 
tempt of  this  Court:  It  is  therefore  hereby 
ordered  that  the  said  John  Crawford  be,  for 
such  his  contempt,  committed  a  prisoner  to  the 
gaol  of  Bushen  C^tle,  there  to  remain  until 
rorther  order. 

"  (Signed)    Chaslbs  Hops." 
The  prisoner  in  his  affidavit  submitted — 

1.  Tnat  he  had  not  been  guilty  of  con* 
tempt,  not  having  violated  any  known 
rule  or  order  of  the  Isle  of  Man  in  writ* 
ine  the  article. 

2.  That  the  procedure  was  general, 
vagae,  informal,  and  contrary  to  Uie  laws 
both  of  England  and  the  Isle  of  Man. 

8.  That  the  Court  was  not  sitting  at  the 
time  of  publication ;  and  that  the  oflTence, 
if  any»  was  that  of  libel,  and  should  hare 
been  proceeded  aj^ainst  as  such. 

4.  That  the  article  was  not  read,  or  the 
offensive  passages  pointed  out,  so  as  to 
enable  the  plaintiff  to  admit  or  deny  the 
offence,  or  to  offer  any  plea  whatever. 

5.  That  the  imi)risonment  for  an  inde* 
finite  period  was  illegal  and  unoonstitn- 
tional. 

6.  That  the  article  was  written  without 
any  intent  to  scandalise  or  defame  the 
Court. 

In  support  of  the  rule  to  quash  the 
writ,  WtUiam  Waison  Christian,  Clerk  of 
the  Council  in  the  Isle  of  Man,  and  an 
advocate,  solicitor,  and  attorney  therein, 
deposed  that  the  Court  of  Chancery  of 
the  Isle  of  Man  is  a  Court  of  Beoord, 
having  power  to  punish  forcontemptof  its 
authority,  and  for contemptuoos  behaviour 
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towards  it;  that  the  nsnal  mode  of  pro- 
ceeding is  to  makie  a  rule  or  jadgmoDt  de- 
claring the  party  to  be  in  contempt,  and 
awarding  snch  pnniRhment  as  the  Oonrt 
may  deem  proper,  which  rnle  or  judgment 
is  entered  m  a  book  in  the  Bolls  Office  of 
the  said  island,  called  the  Chancery 
Book ;  that  no  warrant  is  granted  by  the 
Court  for  the  apprehension  or  imprison- 
ment of  the  party;  but,  if  the  party  is 
not  present,  a  copy  of  the  rule  or  judg- 
ment is  made  out  and  certified  by  the 
Clerk  of  the  Bolls,  which  is  sufficient 
authority  to  the  proper  officer  to  apprehend 
and  imprison  the  party  ;  that,  by  the  com- 
mon law  of  the  said  island,  parties  in 
contempt  are  committed  to  the  gaol  of 
Castle  hnshen  ;  and  no  period  is  in  sene- 
ral  fixed  for  their  release ;  but  they  obtain 
such  release  upon  applying  to  the  Court 
and  showing  that  they  haye  complied 
with  the  jimginent  of  which  they  Thaye 
acted  in  contempt,  and  paying  the  fine 
imposed  upon  them ;  or,  in  cases  of  con- 
temptuous behayiour  to  the  Court,  upon 
their  paying  the  fine  imposed ;  ox'  upon 
making  such  apology,  or  complying  with 
such  terms,  as  the  Court  may  deem  satis- 
factory. 

AreSihold  showed  cause.  The  writ  runs 
to  the  Isle  of  Man,  and  was  rightly 
issued.  The  island  is  not  mentioned  in 
81  Gha,  2.  c.  2.  s.  11.,  but  is  mentioned  in 
56  Oeo,  3.  c.  100.  s.  1.,  though  that  statute 
does  not  apply  here,  this  being  a  commit- 
ment for  a  '*  criminal  or  supposed  criminal 
matter."  But  at  common  law  the  writ  runs 
"  into  all  parts  of  the  king's  dominions ; " 
8  Bla.  Com.  181.  When  Calais  belonged 
to  England,  the  writ  ran  thither ;  14  Vin, 
Abr.  217.  tit.  Habecu  Gorpue  (E.  2),  pi.  8., 
citing  Anon.(a)  and  Bourn* e  CBse(b)  per 
Montagus  C.J.  ;  4  Bac.  Abr.  118  (7th  ed.) 
tit.  Habeas  CormUf  B.  2.  The  present  mode 
of  discussing  the  question  is  inconvenient : 
the  party  should  be  brought  up,  and  the 
yalidity  of  the  commitment  debated  in  his 
presence;  Exparie McurHm  (e). 

Ebls,  J. :  The  practice  adopted  here  is 
oonyenient,  and  has  often  been  adopted. 

Fattesov,  J. :  I  offered  to  hear  cause 
shown  against  the  writ  at  chambers. 
•  That  was  not  done.  I  then  directed  that 
this  rule  should  be  applied  for. 

The  Court  then  ordered  that  Peacock 
should  be  heard  in  support  of  his  rule, 
as  if  he  were  showing  cause  against  the 
writ  issuing. 

Peaooeh,  in  support  of  the  rule :  The 
writ  does  not  run  to  the  Isle  of  Man  except 
under  56  Qto.  a  c.  100.    In  Garw  WiUon'e 


(a)  1  Vent.  857. 

(b)  Cro.  Jae.  MS. 

{c}  9  Dowl.  P.  C.  194. 


case  (a)  it  was  admitted  that  the  writ  runs 
to  Jersey.  FaUeeon^  J., (6)  intimated  that 
the  writ  would  issue,  not  under  81  Gha,  2. 
c.  2.  or  56  Geo.  8.  c.  100.,  but  at  common  law. 
Being  a  prerogative  writ  it  would  issue  to 
Guernsey  or  Jersey  either  by  statute  or 
at  common  law.  Boo.  Abr.  HahecLs  Gar* 
pus,  B.  2.  The  Channel  Islands  are  ap- 
pendages to  the  Crown  as  parcel  of  the 
Duchy  of  Kormandy.  1  Bla.  Com.  104. 
But  the  Isle  of  Mian  is  no  part  of  the 
realm  of  England.  1  Bla.  Com.  106.  It 
was  a  sort  of  feudatory  kingdom,  held 
of  different  kings,  but  finally  of  the 
king  of  England,  till  the  12  Geo,  1.  c.  28. 
s.  25  and  5  Geo.  8.  oc.  26.,  89.,  the  effect 
of  which  statutes  was  to  yest  tbe  island 
inalienably  in  the  Crown,  leaving  the 
landed  property,  manorial  rights,  Ac, 
in  the  feudatory.  In  Bishop  of  Sodor  and 
Man  v.  Earl  of  Derby  (c)  it  was  held  that 
the  island  was  not  part  of  the 'realm, 
though  part  of  the  king's  dominions. 
The  bishopric  was  excepted  from  the  ope- 
ration of  5  Geo.  3.  c.  26.  by  s.  4 ;  and  tnis 
was  not  altered  by  45  Geo.  8.  c.  128.(^  The 
transfer  was  a  statutory  purchase  of  the 
sovereign  rights  in  the  island,  but  did  not 
incorporate  it  with  the  realm.  Conse- 
quently the  writ  will  not  run.  4  Inst. 
2^ ;  Com.  Dig.  Navigation,  F.  2. 

Next :  supposing  tlukt  the  writ  will  run, 
there  was  no  ground  for  granting  it  in 
this  case.  The  case  is  not  distinguished 
from  Gartu  Wilson^s  ca8e.(6)  The  Ceurt 
of  the  island  has  committed  for  contempt ; 
and,  as  it  clearly  has  power  to  do  so,  this 
Comrt  will  not  inquire  into  the  fact  of  the 
contempt,  or  the  propriety  of  the  judg- 
ment of  the  Court  of  the  island.  It  sum- 
ciently  appears,  both  by  the  order  and 
the  affidavits,  that  the  commitment  was 
the  act  of  the  Court;  the  Governor, 
or,  in  his  absence,  the  Lieutenant-Gover- 
nor, is  the  head  of  the  Court.  Johnson, 
"  Jurisprudence  of  the  Isle  of  Man," 
p.  55. 

An  article  in  a  newspaper  may  inter- 
fere with  the  course  of  justice;  and,  if 
likely  to  do  so,  is  a  fit  subject  for  the 
interference  of  the  Court ;  An4}n.  if) 
case  in  Athyns,  and  Eakes's  caae^g)  oitod 
in  the  judgment  there. 


(a)  7  Q.  B.  984  ;  6  St.  Tr.  N.8.  188. 

(6)  7  Q.  B.  1009, 1010. 

(c)  2  Yes.  Sen.  837,  851  (a.d.  1751). 

(<0  See  note  (1)  to  8  Stephen's  Statatcs 
Relating  to  the  Ecclesiastical,  &c.,  Instita- 
tions,  &c.,  p.  1,880.  Also  1  Stephen's  Prae- 
tioal  TreatiBe  of  the  Laws  relating  to  the  Ciergj, 
p.  40,  note  8,  and  6  Geo.  4.  o.  84.  Note  m 
18  Q.  B. 

<e)  r  Q.  B.  984  J.  6  St.  Tr.  N.S.  188. 

(/)  2  Atk.  469. 

(fir)  lb.  473, 
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The  oommitment  is  in  acoordanoe  with 
the  laws  of  the  Isle  of  Man,  and  the  exer- 
cise of  this  power  in  the  case  of  a  contemp- 
tuous publication  is  not  contrary  to  the 
general  rules  of  justice.  Vcm  Sandau  v. 
Turner  (a)  in  this  Court  and  in  Ex  parte  Van 
Sandau  (b)  in  the  Court  of  Chancery. 
It  may  be  objected  that,  as  this  commit- 
ment is  "until  further  order,"  the  party 
might  be  imprisoned  for  an  indefinite 
time.  In  Gartu  WiUon's  case  (c)  the  com- 
mitment was  not  for  a  definite  time. 

Patteson,  J. :  The  party  was  ordered  to 
pay  a  fine  and  ask  pardon,  and  was  com- 
mitted until  he  should  have  obeyed ;  he 
might  put  an  end  to  the  confinement 
whenefer  he  pleased:  hore  the  imprison- 
ment is  to  last  till  the  Court  does  some- 
thing. 

Peacock:  It  is  a  question  of  the  prac- 
tice of  the  particular  Court,  with  which 
this  Court  will  not  interfere;  Brencm'a 
oase((2).  In  the  Matter  of  Olarke,(e)  case  of 
the  Sheriff  of  Middlesex^if)  Qoeset  y.  How- 
ard,{g)  Bex  t.  GlemenL{h) 

Patt£8on,  J. :  If  this  had  been  a  com- 
mitment by  a  magistrate  it  would  be  bad, 
according  to  Rex  v,  James, (i)  because,  as 
it  is  for  contempt,  it  is  in  the  nature  of 
punishment,  and  must  be  for  a  time 
certain. 

Peacock :  A  Court  is  not  subject  to  the 
same  rules  as  a  single  magistrate ;  Gosset 
T.  Eoward.{j)  The  proceedings  of  the 
Court  of  the  island  could  not  be  brought 
up  •  by  certiorari.  In  Van  SamdoM  v. 
Turner  {k)  a  commitment  until  further 
order  was  not  held  bad.  Suppose  a  wit- 
ness committed  for  not  answering;  that 
would  not  be  for  a  definite  time  :  and,  if 
he  afterwards  did  answer,  that  would  not 
purge  the  contempt 

CoLEBii»GB,  J.:  If  he  were  imprisoned 
afterwaa*dn,  must  not  that  imprisonment 
be  for  a  definite  time  P 

Peacock :  It  is  not  ciuite  correct  to  call 
that  a  punishment  which  is  an  act  done 
to  preserre  the  authority  of  the  Court. 

CoLBRiUGB,  J.:  Could  the  commitment 
be  pleaded  in  bar  to  an  indictment  P 

Peaeock:  No. 

Archbold,  contr^ :  As  to  the  time  of  the 
imprisonment.  The  distinction  between 
the  act  of  a  magistrate  and  the  act  of  a 

(a)  6  Q.  B.  778. 

(6>  I  Ph.  445,  605. 

(c)  7  Q.  B.  984. 

(rf)  lOQ.  B.  492. 

(c)  2  Q.  B.  619. 

(/)   11  A.  &E.  278. 

(o)  10  Q.  B.  411 ;  6  St.  Tr.  N.  S.  854. 

(A)  4B.&  Aid.  218,231. 

(0  5  B.  &  Aid.  894. 

O)  10  Q.  B.  411 ;  6  St.  Tr.  N.  8.  854. 

(i)  6  Q.  B.  775. 


Court  like  that  of  the  Isle  of  Man  cannot 
be  supported.  No  inference  can  be  drawn 
from  commitments  for  non-payment  of 
money;  such  a  commitment  is  in  the 
nature  of  process,  and  is  like  a  ca.  sa.  ; 
however  the  instrument  be  worded,  the 
prisoner  is  discharged  as  a  matter  of 
course  on  payment  of  the  money.  In 
other  cases,  the  party  committed  may 
call  on  the  opposite  party  to  exhibit 
interrogatories. 

Bble,  J. :  Do  you  say  that  a  party  com- 
mitted for  oontempt  must  be  committed 
for  a  time  certain,  and  then  be  brought 
upP 

Archhold:  If  the  contempt  be  in  the 
face  of  the  Court,  he  may  be  committed 
at  once,  and  finally,  for  a  time  certain. 
In  Garue  Wilson's  case  (a)  the  contempt 
was  in  the  face  of  the  Court ;  and,  eyon 
there,  the  commitment  was,  in  effect, 
only  till  the  fine  was  paid  and  an  apology 
made.  In  Van  Sandau  t.  Turner, (b)  also, 
the  contempt  was  committed  in  the  face 
of  the  Court.  Bex  ▼.  Glement  (c)  was  the 
case  of  a  fine.  In  Brenan's  case  (d)  there 
was  a  perfect  judgment,  which  appeared, 
by  afiidayit,  to  be  in  conformity  with  the 
law  of  Jersey ;  this  Court,  not  having 
the  power  to  entertain  a  writ  of  error 
from  Jersey,  could  not  interfere. 

Generally,  no  Court  has  power  to  im- 
prison, in  the  first  instance,  for  a  con- 
tempt committed  out  of  Court;  Bex  r. 
Pocock,{e)  Rex  v.  Bevel,{f)  and  Beg.  y. 
Wrightson  {g) ;  Dr.  Middleton's  case,  in 
Bex  y.  Wiatt,{h}  may  be  cited  against 
this,  but  the  proceeding  there  may  be 
questioned.  Tnough  Courts  may  take 
cognizance  of  what  passes  before  them, 
it  is  an  usurpation  upon  the  province  of  a 
jury  to  determine  a  matter  of  fact  vvhich 
the  Court  does  not  witness.  At  any  rate, 
it  appears  from  the  Statute  of  the  Isle  of 
Man,  A.i>.  1736,(i)  that,  in  that  island,  the 

(a)  7  Q.  B.  984. 

(6)  6  Q.  B.  778. 

(c)  4  B.  &  Aid.  218;  11  Price,  68. 

id)  lOQ.  B.492. 

(e)  2  Str.  1157. 

(/)  1  Str.  420. 

ig)  2  Salk.  698. 

(A)  8  Mod.  123. 

(t)  The  Ancient  Ordinances  and  Statutes  of 
the  Isle  of  Man.  Edited  by  Mills.  Douglas,  1821. 

The  statute  ot  1786  (10  Geo.  2.)  enacts,  among 
other  things:  ''  That  no  Court,  judge,  or  magis- 
trate trithm  this  isle  whatsoever  shall  have 
power  or  authority  for  the  future  to  impose  or 
mflict  any  fines  or  punishments  upon  any  per- 
son or  persons  within  the  said  isle,  for  or  on 
account  of  any  criminal  cause  whatsoeyer,  until 
he,  6he>  or  they  be  first  convicted  by  the  ver- 
dict or  presentment  of  four,  six,  or  more  men, 
as  the  case  shall  require,  upon  some  statute  law 
in  force  in  the  said  island."  «*  Provided  "  « that 
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oontempt  on  which  the  Conrt  mU  miutha 
in  the  »oe  of  the  Conrt.  It  is  tme  that 
these  Btatntes  are  not  shown  by  aflldarit ; 
bnt  there  is  no  affidavit  negativing  the 
existence  of  the  statutes,  or  alleging  that 
they  contain  nothing  applicable. 

As  to  the  general  jurisdiction,  the  writ 
will  mn  where  the  Crown  has  authority, 
that  is  to  say,  where  the  inhabitants  are 
subjects  of  the  Crown,  (a)  It  is  unimportant 
whether  the  island  be  part  of  the  dominions 
or  part  of  the  realm ;  bnt,  as  it  is  inalien- 
ably attached  to  the  Crown,  it  appears  to 
be  part  of  the  realm. 

Fattesov,  J. :  As  at  present  advised,  I 
am  inclined  to  think  that  a  writ  of  habeaa 
corpus  ad  nibjiciendum  will  run  into  the 
Isle  of  Man,  since  5  Oeo.  3.  c.  26.,  what- 
ever might  have  been  the  law  before  that 
Act.  The  passage  cited  from  Com.  Dig. 
Navigation,  F.  2,  refers  to  the  state  of 
things  prior  to  the  statute.  In  Biahop  of 
8odor  and  Man  v.  Ea/rl  cf  Derby  (b)  it  was 
said  that,  although  at  the  time,  namely 
1751,  the  Isle  of  Man  was  not  nart  of  the 
realm,  it  was  part  of  the  King's  do- 
minions, being  a  feudatoiy  of  the  king, 
and  held  by  Rege  homage.  It  had  been 
granted  by  Jomat  I.  to  the  Earl  of  D^rby, 
yet  not  as  independent  of  the  king, 
for  the  king  was  in  some  way  the  su- 
perior lord;  and  it  was  therefore  con- 
sidered that  the  question  which  had 
arisen  there,  between  the  Duke  of  Aihol 
and  th,e  Earl  of  Derby,  might  be  discussed 
in  the  English  Court  of  Chancery,  if 
no  other  jurisdiction  were  affirmatively 
shown.  Then  5  Oeo.  3.  c.  26.  transfers  the 
island  to  the  king,  his  heirs  and  succes- 
sors, inalienably ;  so  that  the  king  would 
hold  it,  not  in  his  individual  right,  but  in 

courts  of  justice  and  magistrates  doing  the 
daty  of  their  offices  shall  have  and  continue  the 
power  of  committing  and  fining  any  person  or 
persons  for  contemptaons  behaviour,  insulting 
or  abusing  them,  or  any  of  them,  in  the  execu- 
tion of  their  duty,  according  as  the  nature  of 
the  offence  shall  demerit":  pp.  23S,  286.  A 
subsequent  clause  enacts  that  "during  the 
time"  the  Keys  of  the  island  '*are  hearing 
causes  none  shall  presume  to  insult  or  abuse 
them,  on  pain  of  being  confined  by  order  from 
the  Governor,  upon  application  by  them  made 
for  that  purpose,  till  the  offender "  give  bail, 
&c.  i  and  that  he  be  then  fined,  &c.t  p.  244.  A 
later  clause  prohibits  the  Spiritual  Courts  tf 
the  island  from  imprisoning  on  contempt  for 
non-appearance  to  process,  but  enacts  .that,  on 
application  to  the  Gorernor,  and  certificate  of 
the  contempt,  «a  soldier  shall  be  granted  to 
take  such  contemner  before  the  said  Court," 
&c.,  **  on  a  day  appointed,  and  to  have  a  rea- 
sonable fine  set  upon  them  for  the  contempt, 
as  accustomed  in  such  cases  in  the  temporal 
Court ":  p.  846.  Note  in  7  Q.B. 
(a)  Bot  see  now,  25  Vict.  c.  20.  s.  1. 

{by  2  Vm.  Sen.  sa?,  351, 


right  of  the  Crown.  Therefore  I  cannot 
help  thinkin{^  that,  at  least  since  this 
statute,  the  island  forms  a  part  of  the 
dominions  of  the  Crown,  so  that  a  writ 
of  haheae  eorpw  ad  ewtjieiendum  wonld 
run  to  it  at  common  law.  I  do  not  say 
that  it  wonld  do  so  under  31  Oka.  2.  c.  2. ; 
for  the  island  is  not  named  in  section  11 : 
nor,. though  the  island  is  named  in 56  Oeo.  8. 
o.  100.  s.  1,  is  that  statute  applicable  to  a 
case  like  the  present. 

Then,  assuming  that  the  writ  will  now 
run  to  the  Isle  of  Man,  ib  this  a  case  in 
which  the  Court  is  bound  to  issue  it  P  The 
form  in  which  this  question  arises  is  not 
material ;  I  take  the  '  oase  as  if  cause 
had  now  been  shown  against  our  issuing 
the  writ. 

The  first  objection  urged  to  the  com- 
mitment is,  that  it  does  not,  on  the  face 
of  it,  appear  to  hare  been  made  by  the 
Court  or  Chancery  of  the  Isle  of  Man, 
inasmuch  as  it  is  signed  only  bv  the 
Lieutenant-Gk)Temor  of  the  islana,  and 
it  does  not  appear  that  he  is  the  judge  of 
that  Court.  I  think,  however,  that  we 
have  before  ns  materials  from  which, 
when  I  was  applied  to  at  chambers,  I 
might  have  collected  that  the  commit- 
ment was  the  act  of  the  Court ;  though 
certainly  I  did  not  do  so,  perhaps  fh>m 
want  of  sufficient  attention.  It  does  ap- 
pear that  proceedings  had  taken  place  m 
that  Court;  then  that  a  libel  had  been 
published  reflecting  intemperately  on 
those  proceedings;  that  an  order  had 
been  made  on  the  publisher  to  oome 
before  the  Court ;  and  that  the  holding  of 
the  Court  had  been  postponed  in  conse- 
quence of  the  illness  of  the  Lieutenant- 
Governor.  From  this  I  might  have 
coUected  that  he  was  a  constitaent  part 
of  the  Court.  The  newspaper  editor 
comes  into  Court  and  makes  an  apolcM^, 
but  he  is  committed.  Then  Mr.  Orawfii^ 
comes  before  the  Court  and  says  that  he 
is  the  author  of  the  publication,  and  de- 
sires that  he  may  be  dealt  with,  instead 
of  the  editor.  The  Conrt,  however,  say 
to  him,  without  letting  off  the  publisher, 
that  he  is  in  oontempt;  and  he  is  com- 
mitted also.  Certainly  that  appears  to 
be  the  act  of  the  Conrt;  for  he  is  not 
suffered  to  go  at  large  at  all.  He  remains 
in  prison  for  three  hours,  and  then  he 
sends  a  letter  of  remonstrance  to  the 
Lieutenant-Gk>vemor,  saying  that  he  has 
been  committed  by  the  authority  "  of  the 
verbal  order  of  committal  of  your  Excel- 
lency." From  this  I  might  have  collected 
that  the  Lieutenant -Governor  is  the 
Court.  Then  a  written  warrant  is  made 
out.  That  does  not  purport  expressly  to 
be  made  by  the  Court.  But  all  takes 
place  on  the  same  day :  the  avowal  of  the 
authorship,  the  act  of  the  Court,  and  thm 
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written  w*rnmt,  which  states  that  *'  it  is 
therefore  herebj  ordered  that  the  said 
John  Crawford  bo,  for  such  his  contempt, 
committed  a  prisoner/'  Ac,  "there  to 
remain  nntil  farther  order."  It  does  not, 
indeed,  ai>pear  whether  the  original  ver- 
bal commitment  was  ''  till  further  order," 
or  how  it  was  framed.  Still,  taking 
these  facts  as  they  appear  before  ns,  I 
think  that,  if  I  had  been  more  attentive, 
I  should  have  perceived  that  this  is  a 
commitment,  by  the  Court  of  Ohanoery  of 
the  Isle  of  Man,  of  the  avowed  author  of 
what  the  Court  adjudge  t«  be  a  contemp- 
tuous libel. 

It  is  then  objected  that  the  Court 
could  have  no  general  power  of  commit- 
ment for  a  libel  published  out  of  Court 
some  time  before.  This  point  has  not 
been  expressly  decided  upon.  In  Y<m 
8andau*8  case  (a)  the  libel  appears  to 
have  been  published  both  in  Court  and 
out  of  it.  In  Bex  v.  Almon  (5)  there  was 
a  very  learned  judgment  by  Chief  Justice 
WUmott  which  he  intended  to  deliver, 
thouffh  it  was  not  delivered  in  fact,  the 
case  haviog  been  dropped.  He  satisfac- 
torily shows  that  a  Court  of  Becord 
has  power  to  punish,  by  commitment 
for  contempt,  a  libel  published  while  the 
Court  is  not  sitting.fcj  There  must  be  a 
choice  as  to  the  mode  of  proceeding ;  for 
ho  says  that  the  punishment  may  be  by 
indictment  or  by  committal  for  contempt. 
He  treats  it  throughout  as  a  matter  of 
election.  That  may  be  an  answer  to  the 
diiliculty  suggested  by  my  brother  C6le< 
ridge  to  Mr.  Peaooch;  we  need  not,  how- 
ever, determine  as  to  this,  it  is  enough 
for  us  to  see  that  the  Court  has  the  power, 
and  that  is  clear  law.  If  that  be  so,  the 
question  whether  the  particular  publi- 
cation be  libellous  or  contemptuous  is 
clearly,  as  has  been  said  in  many  in- 
stances, a  Question  for  the  Court  which 
commits.  We  have  not  to  inquire  into 
this  matter,  which  has  been  adjudicated 
upon  by  a  Court  of  competent  jurisdic- 
tion. But  it  is  said  that  this  should  gp 
to  a  jury.  The  fact  of  authorship  is 
admitted  by  Mr.  Cra/wford^  who  comes 
forward  to  avow  it,  openly  and  very  pro- 
perly. The  construction  of  the  pnbuca- 
tion  was  for  the  Court.  .  We  therefore 
cannot  interfere,  unless  there  has  been 
some  error  in  the  manner  and  form  of 
the  proceeding. 

There  is  no  material  question  as  to  the 
form  of  the  warrant  till  we  come  to  the 


(a)  Van  Sandau  v.   Turner,  6  Q.  B.  778 ; 
Ex  parte  Van  Sandau,  1  PL.  445,  605. 

(6)  Wihn.,  S4a,  958-971 ;  1»  SU  Tr.  1088  n. 

Je)  See  Beg.  v.  L^flrog  L.  B.  8  Q.  B.  184. 
;  MeDermeH  v.  Judgee  qf  British  Gimuia, 
L.  &  i  P.  C.  841. 


committed  "until  further  order."  Now 
I  cannot  help  thinking  that  this  is  in  the 
nature  of  punishment,  the  offence  being 
visited  in  this  way  by  the  Court ;  and  that 
it  is  not  like  a  committal  of  a  party  ti  11 
he  answer,  which  is  rather  in  the  nature 
of  process.  Then,  being  a  panishment,  it 
ought  to  be  as  certain  as  a  sentence. 
That  was  held  in  Bex  v.  JameB,la)  where 
magistrates  committed  a  party,  for  con- 
tempt of  them  in  the  execution  of  their 
office,  till  "  discharged  by  due  course  of 
law,"  there  being  no  course  of  law  for 
discharging  him;  and  this  Court  said 
that  the  commitment  should  have  been 
for  a  time  certain.  Mr.  Peacoek  argues 
that  this  rule  does  not  apply  to  superior 
courts;  and  he  distinguisnes  the  present 
case  fh)m  cases  where,  as  in  the  instance 
of  magistrates,  the  proceedinss  might  be 
brought  up  by  eertioroH.  I  do  not  know 
how  far  that  distinction  is  good,  but  I 
think  that  no  English  Court,  if  their  at- 
tention were  called  to  the  point,  would 
commit  by  way  of  punishment,  except  for 
a  time  certain.  The  point  was  not  dis- 
cussed, either  in  this  Court  or  in  Chan- 
cery, in  Van  8a/ndau*8  case,  (5)  where  the 
commitment  was  not  for  a  time  certain. 
But  then,  if  I  understand  the  affidavits 
correctly,  this  is  the  ordinary  form  in 
which  commitments  take  place  in  the 
Isle  of  Man ;  and  we  know  that  the  law  of 
the  Isle  of  Man  is  not  the  law  of  England, 
but  differs  from  it  in  some  respects.  We 
must  leave  this  to  the  local  law,  as  we 
did  in  Carue  Wileon'e  case  (o)  And  Brenan'e 
case  ((Q ;  we  cannot  disturb  what  has  been 
done  in  conformity  with  the  law  of  the 
island;  we  are  not  a  Court  of  Appeal. 
Before  this  writ  ^es  we  must  see  that 
the  commitment  is  bad;  and  I  cannot 
come  to  the  conclusion  that  it  is  contrary 
to  the  law  of  the  place.  The  rule  must, 
therefore,  be  absolute. 

Brlb,  J. :  As  at  present  advised,  I  agree 
that  the  writ  would  run  to  the  Isle  of 
Man.  I  would  merely,  in  addition  to 
what  has  been  said,  refer  to  the  language 
of  Lord  Mansfield  in  Bex  T.  Oowle{e) : — 

"To  foreign  dominions,  which  belong  to  a 
prince  who  sacceedB  to  the  throne  of  England, 
this  Court  has  no  power  to  send  any  trrit  of 
any  kind.  We  cannot  send  a  habeae  corpus 
to  Scotland,  or  to  the  Electorate  j  but  to  lie- 
land,  the  Isle  of  Man,  the  plantations,  and  (as 
rince  the  loss  of  the  Duchy  of  Nonnandy  they 
have  been  considered  as  annexed  to  the  Crown, 

(a)  5  B.  &  Aid.  894. 

(6)   Van  Sandau  v.  TWner,  6  Q.  B.  778 ; 
Ex  paru  Van  Sandau,  1  Ph.  445,  805. 
(c)  7  Q.  B.  984  ;  8  St.  Tr.  N.S.  198. 
id)  10Q.B.  499. 
(•)  8  Burr.  884,  858  (ajs.  1768). 
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in  some  reipeots),  to  Qoernsey  and  Jersey  we 
may ;  and  formerly  it  lay  to  Calais,  which  was 
a  conquest,  and  yielded  to  the  Crown  of  Eng- 
land by  the  treaty  of  Bretigny." 

He  seems,  therefore^  to  have  had  no 
doubt  on  the  sabiect. 

Taking  this,  then,  as  an  ordinary  case 
of  an  application  for  a  haheat  oorptu,  we 
are  to  see  whether  there  has  been  a. lawful 
order  of  a  competent  tribunal.  We  have 
nothing  to  do  with  questions  as  to  the 
propriety  of  the  law  of  the  Isle  of  Mao, 
or  as  to  the  propriety  of  the  application  of 
it  by  the  Court  there.  It  is  clear,  on  these 
affidayits,  that  the  committal  is  by  the 
Court  of  ChMioery  of  the  Isle  of  Man,  and 
that  the  Court  is  competent  to  commit 
for  a  contempt. 

Then  is  there  here  a  lawful  ground  for 
committal  ?    The  power  of  Courts  to  com- 
mit for  contempt,  in  this  country,  has 
been  discussed ;    and  it  has  been  esta- 
blished, on  good  reason,  that  a  tribunal 
has  power  to  protect  itself  by  committing 
for  a  contempt  relating  to  the  exercise  of 
its  powers.     The  commitment  here  was 
for  a  contempt  in  publishing,  while  the 
Court  was  not  sitting,  and  perhaps  at 
some  distance  of  time  and  place,  a  libel 
on  the  proceedings  of  the  Court.    In  the 
elaborate  judgment  to  which  my  brother 
Patteaon  has  referred,   it  is  shown  that 
such  a  publication  may  haye  a  strong  and 
immediate  tendency  to  paralyse  the  pro- 
ceedinfls  of  the  Court.    Such  cases  may 
easily  be  oonoeiyed;  the  propriety  of  the 
decision  in  the  particular  case  is  a  queS'^ 
tion  for  the  Court  itself. 


Then,  is  the  i>ower  exercised  in  a  form 
which  makes  the  act  clearly  yoidP  OouU 
y.  Kowaxd  (a)  establishes  the  competencj 
of  the  superior  courts  in  England  to  settle 
the  forms  of  their  own  writs.  But,  with- 
out at  present  insisting  on  that  principle, 
the  amdayits  show  that  this  form  has 
constantly  prevailed  in  the  Isle  of  Man ; 
the  power,  therefore,  was  lawfully  exer- 
cised there.  If  the  form  be  good  accord- 
ing to  the  law  of  the  island,  it  cannot  be 
contended  before  us,  sitting  here,  that 
it  is  wrong.  Whether,  in  general^  the 
proper  mode  be  to  commit  for  a  short 
interval,  or  until  further  order,  or  till  the 
party  be  brought  up,  may  be  settled 
hereafter  on  future  discussion;  but  we 
must  take  the  form  to  be  lawful  here. 

Then,  the  question  here  being,  in  effect, 
whether  the  writ,  if  it  had  neyer  issued, 
ought  to  go,  we  must  make  the  rule  abso- 
lute for  setting  aside  the  writ. 

Pattbson,  J. :  I  should  have  stated  that 
my  brother  Ooleridae,  who  was  obliged  to 
leave  the  Court   during  the  argument, 
quite  agrees  in  our  view  of  the  case.(6) 
Bule  absolute. 


MatebiaiiS  made  use  of.— The  aboye 
report  is  taken  from  the  13  Q.  B. ;  the 
report  in  18  L.  J.  Q.  B.  225  has  also  been 
referred  to. 


(A)  6  St.  Tr.  N.S.  854 ;  10  Q.  B.  411,  459. 
(6)  Lord  Denman,  L.C.J.,  was  absent,  on 
acooont  of  illneii. 
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In  re  BEDARD. 


Fboceedinos  bepobe  the  Judicial  CoMMiTTEB(a)  of  the  Privy 
Council,  on  petition  from  Canada,  in  re  Justice  Elz^Ir 
Bedard,  July  2nd,  1849.    (Reported  in  7  Moo.  P.C.  23.) 

Prerogative — Grant  of  Precedence. 

Mr.  Justice  Bedard,  having  been  appointed  one  of  the  judges  of  the  Coort  of  Queen's  Bench 
for  the  district  of  Qaebec,  in  the  province  of  Lower  Canada,  by  eommission  dated  Februarj  22nd, 
1886,  received  a  new  commission  dated  April  26th,  1848,  appointing  him  one  of  the  judges 
of  the  Court  of  Queen's  Bench  for  the  district  of  Montreal  in  the  same  province,  with  grant  of 
precedence  according  to  the  date  of  his  original  commission.  The  other  judges  of  the  Court  at 
Montreal  having  disallowed  this  precedence,  he  appealed  to  Her  Majesty,  by  whom  the  question 
was  referred  to  the  Judicial  Committee,  who  held  that  the  grant  of  precedence  by  the  Crown  was 
good. 


(a)  Present:    Lord  Brougham,  Lord  Langdale,  Dr.  Lushington,  and  Mr.  Pemberton  Leigh 
(afterwards  Lord  Kingsdown). 


Mr.  JuBtice  EU^t  Bedard,  one  of  the 
puisne  judges  for  the  Gonrt  of  Qneen's 
6encb  for  the  district  of  Montreal  in  the 
province  of  Lower  Canada,  presented  a 
petition  to  Her  Majesty  complaining  of  a 
rule,  determination  or  order  of  the  other 
judges  of  that  Oourt,  refusing  him  the 
right  of  precedence  oyer  Mr.  Justice  Day 
and  Mr.  Justice  Smith,  the  other  puisne 
judges  of  that  Court,  as  granted  by  the 
terms  of  his  commission. 

The  petition  set  forth  that  the  petitioner 
was  appointed,  on  the  22nd  of  February, 
1836,  one  of  the  justices  of  the  Court  of 
King's  Bench  for  the  district  of  Qaebec,  in 
the  province  of  Lower  Canada,  by  letters 
patent  and  commission  under  the  Great 
Seal  of  the  prorince,  subsequently  sanc- 
tioned by  warrant  under  the  royal  sign 
manual  and  seal  of  his  late  Majesty 
WiUdam  the  Fourth;  that,  under  local 
statates,  the  province  of  Lower  Canada 
was  divided  mto  five  districts,  having 
each  its  Court  of  King's  Bench ;  that  when 
sitting  temporarily  under  local  statutes 
in  the  Courts  of  other  districts,  and  also 
in  the  Court  of  Appeals  for  Lower  Canada, 
the  petitioner  had  taken  precedence 
among  the  judges  of  the  province  accord* 
ing  to  the  date  of  his  commission. 

That  on  the  26th  of  AprU  1848,  at  the 
city  of  Montreal,  letters  patent  and  a 
commission  under  the  Great  Seal  of  the 
proTince  were  issued,  appointing  the  peti- 
tioner one  of  the  justices  of  the  Oourt  of 
Queen's  Bench  for  the  district  of  Montreal 
in  the  same  province ;  the  letters  patent 
contained    among    others  the    following 


olMUe,  giving  him  precedence  according 
to  ilie  data  ot  his  original  commission^ 


"And  whereas,  on  the  22nd  of  February 
1836,  our  royal  uncle  and  predecessor,  the  late 
King  William  the  Fourth,  did  by  certain  letters 
patent  and  commission  under  the  Great  Seal 
of  our  late  province  of  Lower  Canada  aforesaid, 
appoint  you,  the  said  £ls6ar  Bedardi  one  of  the 
justices  of  the  Court  of  Kix^s  Bench  for  our 
district  of  Quebec,  in  our  said  province,  which 
office  you  held  and  enjoyed  up  to  this  day,  with 
all  its  rights  and  privdeges,  it  is  our  royal  will 
and  [Measure,  and  we  do  hereby  grant  and 
declare,  that  you,  the  said  Elz^  Bedard,  shall 
have  and  take  rank  and  precedence  in  our  said 
Court  of  Queen's  Bench  for  our  district  of 
Montreal,  next  after  our  Chief  Justice  thereof, 
and  before  the  Hocourable  Cauvles  Dewejr  Day, 
one  of  the  justices  of  the  same,  and  in  all  and 
every  our  other  Courts  within  the  said  part  of 
of  our  province  of  Canada  which  formerly  con- 
stituted our  province  of  Lower  Canada  i^oresaid, 
where,  by  law,  you  may  be  entitled  to  sit  as  a 
member  thereof,  next  after  the  Honourable 
Philippe  Panet,  one  of  the  Jmtkses  of  our 
Court  of  Queen's  Bench  for  our  district  of  Quebec 
aforesaid,  and  before  the  Honoiurable  Dominique 
Mondelet,  Besideot  Judge  of  our  district  of 
Three  Bivers,  in  our  province  of  Canada  afore* 
said." 

The  petitioner  further  stated  that  on 
the  1st  of  July,  the  first  day  fixed  by  law 
for  the  sitting  in  Banco  of  the  Court 
of  Queen's  Bench  for  the  district  of 
Montreal,  the  petitioner  laid  before  the 
judges  thereof  nis  last  mentioned  com- 
mission, which  had  been  prenoushr  en- 
registered  in  the  register  of  the  Court/ 
and  claimed  to  take  rank  and  prece- 
dence in  the  Oourt  of  Queen's  Bench  tot 
the  district  of  Montreal  next  i^ter  the 
Chief  Justice  thereof,  and  l>efore  the 
Honourable  OAarlsfDMisyi^^ooeofthe 
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puisne  jtistioeB  of  the  Court ;  whereupon 
the  Honourable  the  Chief  Justice  BoUomd 
and  the  Honourable  Justices  Charles  Dewey 
Day  and  James  Smith  adopted,  siRued, 
and  ordered  to  be  entered  of  record  in  the 
regitfter,  to  remain  upon  the  files  of  Court, 
the  following  "determination,  rule,  or 
order/'  namely : 

'*  Present :  The  Chief  Justice  and  the  three 
pnisne  judges.  The  Judges  assembled  for 
the  purpose  of  inquiring  into  the  question  of 
precedence  claimed  hj  Mr.  Justice  Bedard,  m 
virtue  of  his  commission,  and  it  was  first  pro- 
posed that  fhey  now  decide  thereon  :  whereupon 
— the  three  Puisne  Judges  being  of  opiniooi 
against  the  Chief  Justice,  that  sueh  is  the  right 
coarsest  was  determined  bj  the  majority  of 
the  judges  that  they  now  pronounce  on  the 
validity  of  the  grant  of  precedence  given  by  the 
Crown  to  Mr.  Justice  Bedard  over  and  above 
Mr.  Justice  Day  and  Mr.  Justice  Smith,  his 
seniors  on  this  bench.  And  the  majority  of 
the  judges  are  of  opinion  that,  the  rank  of  a 
judce  being  an  incident  of  his  office,  it  is  not 
in  the  power  of  the  Crown  to  deprive  him  of 
that  rank,  and  that  Mr.  Justice  Day  and  Mr. 
Justice  Smith,  being  the  senior  judges  on  the 
Bench,  must  rank  and  take  precedence  accord- 
ingly, notwithstanding  the  clause  contained  in 
Mr.  Justice  Bedard's  commission  giving  him 
precedence,  which  grant  in  the  letters  patent 
the  judges  are  of  opinion  is  void  and  of  no 
effect,  as  being  eonHary  to  law.  Di$MentietUe, 
Mr.  Justice  Bedard.** 

And  the  petitioner  submitted  that  the 
determination,  rule,  or  order,  was  nigust 
and  contrary  to  law  and  Her  Majesty's 
fioyal  prevogative,  and,  in  conclusion, 
prayed  that  the  determination,  rule,  or 
order  of  the  Ist  of  July  1848  might  be  re- 
scinded and  declared  null  and  Toid,  as 
being  unjust  and  illegal,  and  that  the 
entry  thereof  made  by  the  prothonotary 
be  declared  of  no  efiTect  whateyer. 

The  petition  was  referred  by  Her  Ma- 
jesty, through  the  Colonial  Office,  to  the 
Judicial  Committee  of  the  Priyy  Council, 
to  enquire  into  and  advise  upon  the  Ta- 
lidity  of  tire  grant  of  precedence  given  by 
the  Crown  to  Mr.  Justice  BedcS^,  over 
Mr.  Justice  Day  and  Mr.  Justice  8mUh. 

The  judges  severally  sent  over  state- 
ments, setting  forth  their  reasons  for 
passing  the  determination,  rule,  or  order, 
(mt  they  did  not  appear  by  counsel  at 
the  bar  to  support  the  same. 

The  Attorwy-Gmimd  (Sir  John  Jervie)  (a) 
and  the  SoUoUor-Oenerdl  (Sir  John 
BonUlly)  (f>)  for  the  Crown. 

This  is  a  question  of  precedence,  and 
involves  the  prerogative  of  the  Crown. 
The  rule  or  determination  made  by  the 
judges  was  iUeffal  and  void,  as  Mr.  Jus- 
tice Bedard  had  precedence  in  virtue  of 

(a)  Afterwards  Chief  Justice  of  C.  P. 
(6)  AUtrwMrds  Lord  fionilly,  M.  B. 


the  letters  patent  appointing  him  one 
of  the  judges  of  the  Court  of  Queen's 
Bench  for  the  district  of  Montreal,  and 
giving  him  precedence  over  the  judges 
therein  named.  The  Crown  can,  by  letten 
patent,  give  precedence  at  pleasure,  ex- 
cept in  so  far  as  this  prerogative  is  con- 
trolled by  31  Hen.  8.  c.  10.  and  1  WiU,  &  M. 
s.  1.  c.  21.,  which  settle  the  place  and 
precedence  of  all  the  nobility  and  grea^ 
officers  of  State.  All  degrees  of  nobility 
and  honour  are  derived  from  the  King, 
as  their  fountain,  and  he  may  institute 
what  new  title  he  pleases.  1  Bla.  Com. 
896 ;  GhittY  "  Prerogative,"  p.  107.  It  is 
part  of  the  prerogative  at  common  law, 
ib,  p.  113.  JSo  one  can  doubt  that  the 
Queen  has  the  right  to  give  precedence 
among  Queen's  Counsel. 

Independently,  however,  of  the  pre- 
cedence granted  bv  the  letters  patent, 
Mr.  Justice  Bedara,  as  senior  judge,  was 
entitled  to  precedence  over  those  puisne 
judges  whose  commissions  were  of  later 
date  than  his  own.  It  is  laid  down  in 
Com.  Dig.,  tit.  "Justices"  (D),  that  if  a 
judge  be  removed  from  one  Bench  to 
another,  he  shall  have  precedence  accord- 
ing to  his  seuioritv,  and  Gomynt  refers  to 
the  note  in  Sidfervn^e  Seports,  p.  406,  as 
an  authoritv  in  support  of  this  proposition. 
Instances  have  occurred  in  England  of 
the  removal  of  judges  f^om  one  Court  to 
another.  Mr.  Justice  PaylMf  was  appointed 
a  judge  of  the  Court  of  King's  ^nch  in 
1808,  and  on  beine  removed  to  the  Qooxt 
of  Exchequer,  in  1830,  he  took  precedence 
as  Chief  Puisne  Baron  over  the  puisne 
Barons  whose  commissions  were  later 
than  his.  So  where  Mr.  Justice  Vaughan 
was  removed,  in  183i,  ftrom  the  Court  of 
Exchequer  to  the  Common  Pleas,  he 
ranked  after  Mr.  Justice  Farlce  and  Mr. 
Justice  Gaeeile^,  whose  commissions  were 
anterior  to  his  own,  but  took  precedence 
over  Mr.  Justice  Boecmquet,  whose  com- 
mission was  later.  Again,  Baron  Aldereot^ 
was  originally  appointed,  in  1830,  a  Judge 
in  the  Common  Pleas,  and  in  1834  he  was 
appointed  a  Baron  of  the  Exchequer,  and 
he  found  there  Barons  Vaughan,  Farke^ 
and  BoUand :  he  took  his  place,  therefore, 
as  junior  puisne  judge. 

Lord  Bbouoham:  I  always  considered 
it  as  a  settled  rule,  that  the  Chief  Justice 
has  precedence  overall  the  pnisne  judges, 
who  have  precedence  among  themselves, 
according  to  the  priority  of  their  appoint- 
ment. 

No  judgment  was  delivered,  but  their 
lordships  made  the  following  report : — 

"  The  Lords  of  the  Committee  (having  had 
the  matter  of  the  petition  referred  to  Siem^ 
have  thereupon  taken  the  said  petition  into 
consideration,  and  likewise  certain  statement* 
made  by  each  of  the  judges  of  the  Govt  ^t 
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Queen's  Bench  at  Montreitl,  in  sapport  of  the 
said  determination,  rule,  or  order,  and  their 
lordships  have  likewise  heard  Her  Majesty's 
Attorney-General  and  Solicitor-General  in  the 
caoae,  as  involving  the  prerogative  of  Her 
\iajesty's  Crown  (the  judges  of  the  said  Court 
not  having  appeared  by  counsel  at  Her  Majesty's 
Bar),  and  their  lordships  have  agreed  humbly  to 
report  to  your  Majesty,  as  their  opinion,  that  in 
the  oircomstances  of  the  case,  the  grant  of  pre- 
cedence given  by  the  Crown  to  Mr.  Justice 
Bedard  over  and  above  Mr.  Justice  Day  and 
Mr.  Justice  Smith,  judges  of  Her  Majesty's 
Court  of  Queen's  Bench  at  Montreal,  is  valid. 


and  that  the  said  determination,  rule,  or  order 
of  the  1st  July  must  be  rescinded." 

By  an  Order  in  Oonnoil,  bearing  date 
the  18th  day  of  July  1849,  it  was  ordered 
that  the  grant  of  precedence  given  to  Mr. 
Justice  Bedard  by  the  letters  patent  of 
the  26th  of  April  1848  be,  and  the  same 
was  thereby,  declared  to  be  valid,  and  that 
the  determination,  rule,  or  order  of  the 
1st  Jnly  be  resoinded. 

MatibijiLS   hadx   USB  Of. — ^The  abore 
report  is  taken  from  7  Moo.  P.O.  23. 
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THE  QUEEN  agamst  QRANATELLL 

Trial  of  Prince   Qranatelu  and   others   for  a  breach   of  the 
Foreign   Enlistment    Act,   at    the   Central    Criminal   Court, 

BEFORE   COLTMAN   AND    MaULE,   J  J.,  JULY   5,   6,    7,    1849. 

ladictment,  on  the  prosecution  of  the  Sicilian  Minister  in  London,  against  Prince  Gianatelli  ind 
others  for  a  hreach  of  the  Foreign  Enlistment  Act,  59  Geo.  3.  c.  69.  s.  7,(a)  in  fitting  out,  withoat 
Hcelice,  the  s.s.  Bombay,  to  he  used  in  hostilities  against  the  King  of  the  Two  Sicilies,  with  whom 
this  country  was  at  peace,  (a)     Verdict — Not  guilty. 

It  was  provided  (b)  by  59  Greo.  3.  c.  69.  s.  7,  that  if  any  one  shall,  without  leave  and  lioenoe, 
&c.,  "  equipt  furnish,  fit  out,  or  arm  any  ship  or  vessel "  (to  he  employed  in  the  service  of  any 
foreign  prince,  &c.)  ^'eu  a  transport  or  storeship,  or  with  intent  to  cruise  or  commit  kostiiitiet" 
against  any  prince,  state,  &c.,  it  shall  he  a  misdemeanor. 
Ruled  hy  Coltman  and  Maule,  J  J. — 
Foreign  Enlistment  Act,  59  Geo,  3.  c.  69.  t.  7 — Pitting  out  vessel  against  friendly  power. 
That,  under  this  section,  it  was  an  offence,  without  leave  and  licence,  &c.,  and  with  the 
intent  aforesaid,  to  equip,  furnish,  and  fit  out  a  ship  so  far  as  that  hy  putting  arms  on 
hoard,  she  would  he  made  ready  to  go  into  action. (c) 

(a)  See  the  civil  proceedings  arising  out  of  Uiese  facts,  reported  in  King  of  the  Two  Sicilies 
V.  WUlcojc  and  others,  below,  p.  1049. 

(6)  This  Act  followed  the  precedents  of  the  American  Acts  of  Congress  of  1794  and  1818 
(see  U.  S.  V.  Quincy,  6  Peters,  445).  It  was  repealed  by  S3  &  34  Viut.  c.  90.  s.  SI ;  see  now 
s.  8,  6-s.  3  &  4,  10,  1 1  of  that  statute ,  A.G.  v.  Sillem,  2  H.  &  0. 431, 8  F.  &  K.  646 ;  Reg.  v.  Jones, 
4  F.  &  F.  25 ;  It  eg.  v.  Bumble,  4  F.  &  F.  175 ;  Reg.  v.  Carlin  (The  Salvador),  L.R.  3  P.O.  218 ; 
Dyke  V.  Elliott,  The  Gauntlet,  L.R.  3  A.  &  E.  881,  4  P.O.  184 ;  Burton  v.  Pinherton,  L.B.  2  Kx. 
340 ;  Reg.  v.  Sandoval,  16  Cox  C.C.  43,  56  L.T.  526.  As  to  the  statutes  and  common  law  in  force 
before  59  Geo.  3.  c.  69.,  see  3  Stephen,  Hist  Cr.  L  257.  Report  of  Neutrality tLaws  Commission, 
1867  ;  1  Phillimore  Int.  L.  465  ;  8  Inst.  144, 179  ;  I  Hawk.  P.O.  c.  6.  s.  2,  s-s.  3  ;  1  East  P.C.  81 ; 
4Bla.Com.69, 122;Forte8cue,S88,rn^fie/v.  Bath,9  Burr.  1480;  U.S.y.  Gideon  Hef^fieldfWbar- 
ton,  St.  Tr.  49  ;  debates  on  Bill  of  1819,  Hans.  vol.  40,  and  Canning's  speech  on  Lord  Althorp's 
motion  to  repeal  Act  of  1819,  April  16, 1823,  Hans.  2nd  series,  vol.  8,  p.  1047,in  which  he  stated 
that  the  Act  was  passed  partly  in  confirmation  of  the  common  law  which  prohibited  the  transfer  of 
military  allegiance  to  any  other  power  without  the  consent  of  the  Sovereign, and  partly  in  mitigation 
of  the  statute  law,  which  annexed  to  a  transgression  of  the  common  law  on  that  subject  certain  severe 
and  sanguinary  penalties.  . 

(c)  But  see  A.  S.  v.  Sillem,  2  H.  &  C.  431,  B,Af.  Advocate  v.  Pleming,  2  Sc.  Sess.  Ca.  (8rd  Ser.) 
1032;  The  City  of  Mexico,  28  Fed.  Rep.  148. 

part  of  any  province  or  country,  with  whom  His 
Majesty  shall  not  then  be  at  war;  or  shall* 
within  the  United  Eiingdom,  or  any  of  His 
Majesty's  dominions,  or  in  any  settlement, 
colony,  territory,  island,  or  place  belonging  to 
His  Majesty,  issue  or  deliver  any  commission 
for  any  ship  or  vessel,  to  the  intent  that  such 
ship  or  vessel  shall  be  employed  as  afore- 
said, every  person  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof,  upon  any  information 
or  indictment,  be  punished  by  fine  or  imprison- 
ment, or  either  of  them,  at  the  diseretion  of  the 
court  in  which  snch  offender  shall  be  convicted ; 
and  eveiy  such  ship  or  vessel,  with  the  tackle, 
apparel,  and  furniture,  toge^er  with  all  the 
materials,  arms,  ammunition,  and  stores  which 
may  belong  to  or  be  on  board  any  such  ship  or 
vessel,  shall  be  forfeited;  and  it  shall  be  lawful 
for  any  officer  of  His  Majesty's  customs  or  ex- 
cise, or  any  officer  uf  His  Majesty's  navy,  who 
is  by  law  empowered  to  make  seizures  fix  toy 
forfeiture  incurred  under  any  of  the  laws  of 
customs  or  excise,  or  the  laws  of  trade  and 
navigation,  to  seise  such  ships  and  vessels  afore- 
said ....  and  that  every  such  ship  and  vessel 
.  .  .  may  be  prosecuted  and  condemned  in  the 
like  manner  and  in  such  courts,  &c." 

The  cironmstanoes  whioii  gaye  rise  to 
the  proeecation  were  m  foUowe  :— 

In  a  note,  dated  Deoember  10th,  1848 


This  was  a  prosecution  by  the  Sicilian 
Minister  in  liondon,  under  the  Foreign 
Enlistment  Act,  59  Geo,  3.  o.  69.  s.  7, 
which  proyided — 

**  That  if  any  person,  within  any  part  of  the 
United  Kingdom,  or  in  any  part  of  His  Majesty's 
dominions  beyond  the  seas,  shall,  without  the 
leave  and  licence  of  His  Ms^esty  for  that  pur- 
pose first  had  and  obtained  as  i^oresaid,  equip, 
nimish,  fit  out,  or  arm,  or  attempt  or  endeavour 
to  equip,  furnish,  fit  out,  or  arm,  or  procure  to 
be  equipped,  furnished,  fitted  out,  or  armed,  or 
shall  knowingly  aid,  assist,  or  be  concerned  in 
the  equipping,  furnishing,  fitting  out,  or  arming 
of  imy  ship  or  vessel  with  intent  or  in  order 
that  such  diip  or  vessel  shall  be  employed  in 
the  service  of  any  foreign  prince,  state,  or  po- 
tentate, or  of  any  foreign  colony,  province,  or 
part  (^  any  province  or  people,  or  of  any  person 
or  persons  exercising,  or  assunung  to  exercise, 
any  powers  of  government  in  or  over  any 
foreign  state,  colony,  province,  or  part  of  any 
province  or  people,  as  a  transport  or  storeship, 
or  with  intent  to  cruise  or  commit  hostilities 
against  any  prince,  state,  or  potentate,  or 
against  the  subjects  or  citisens  of  any  prince, 
state,  or  potentate,  or  against  the  persons  exer- 
cising, or  assuming  to  exercise,  the  powers  of 
government  in  any  colony,  province,  or  part  of 

7   province   or   conntiy,  or  against  the  in- 

bitaats  of  any  foreign  colony,  province,  or 
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Prmoe  Oasieloicala,  Enyoy  Eztraordinarj 
and  Mmister  Plonipotentiary  to  His 
Maiesty  the  King  of  the  Tiro  Siciliefl, 
called  Lord  FaJmenton's  attention  to  the 
fact  that  two  yeBSolB,  the  Bombay  and 
Veeiia,  had  heen  purchased  by  the  Sici- 
lian in8nrgent8(a)  from  the  Peninsular  and 
Oriental  Steam  Navigation  Company,  with 
a  view  to  their  beine  employed  in  hostili- 
ties against  the  Sicilian  G-oYemment,  and 
requested  that  they  should  be  prevented 
from  leaving  England. 

To  this  application  Lord  PcUmeraton  re- 
plied as  follows : — 

"  Foreign  Office,  January  6,  1849. 

"The  undersigned,  &c.,  has  the  hooour  to 
acknowledge  the  receipt  of  the  note  which  Prince 
Castelcicala,  &c.,  addnsssed  to  him  on  the  80th 
of  December,  calling  the  attention  of  Her 
Majesty's  Government  to  the  purchase  of  two 
steam  vessels  in  this  country,  with  a  view  to 
their  being  employed  in  hostilities  against  the 
government  of  the  King  of  the  Two  Sicilies,  and 
to  the  alleged  intention  on  the  part  of  the  per- 
sons concerned  in  making  the  purchase,  that  the 
vessels  should  proceed  to  Palermo,  under  the 
English  flag,  and  with  an  English  crew,  there  to 
he  delivered  over  to  the  purchasers  on  payment 
of  the  remainder  of  the  purchase  money,  20,000/. 
only  having  been  hitherto  paid  on  account. 

**  The  undersigned  has  the  honour  to  state  to 
Prince  Castelcicala,  that  Her  Majesty's  Govern- 
ment cannot  interfere  with  the  fitting-out  of  ves- 
sels in  a  British  port,  nor  with  their  departure 
therefrom,  unless  the  equipment  of  such  vessels 
shall  bring  them  wi^u  the  scope  of  the  provi- 
sions of  the  Act  of  59  Geo.  8.  c.  69.,  commonly 
called  the  Foreign  Enlistment  Act  (6)  ;  and  the 
undersigned  can  therefore  only  refer  Prince 
Castelcicala  to  the  provisions  of  that  Act  as  a 
guide  for  any  proceedings  which  Prince  Castel- 
cicala may  be  legally  advised  to  take.  .  .  . 
"  (Signed)         Palmbkston."(c) 

On  March  16th,  1849,  the  Bombay  was 
seised  by  one  of  the  surveyors  of  cnstoms, 
whilst  lying  in  the  Thames  at  Blaokwall, 
but  was  released  on  May  4th,  in  pnrsn. 
ance  of  orders  from  the  Treasnry. 

On  May  5th  PHnoe  Oastelcieala  again 
addressed  a  note  to  Lord  Palmerston  on 
the  subject— 

"London,  May  5,  1849. 
"Mt  Lobd, — 

**  Her  Majesty's  Qovemment  having  declined, 
contrary  to  what,  I  believe,  has  always  hitherto 
been  the  custom  in  such  cases,  to  cany  on  the 
regular  legal  proceedings  ibr  the  purpose  of 
condemning  and  confiscating  the  Bombay 
steamship,  lately  detained  by  the  Commis- 
sioners of  Her  Majesty's  Customs  for  a  flagrant 
breach  of  the  Foreign  Enlistment  Act,  which 
Act  I  have  always  been  given  to  understand 
was  passed  ibr  the  express  purpose  of  protec* 


ia)  For  an  account  of  the  insurrection,  see 
Ann.  Beg.  1848,  Hist.  388 ;  1849,  Hist.  808. 

(6)  See  now  Ball,  Int.  L.  582,  588 n;  Treaty 
of  washmgten.    Art.  VI. 

(ir)^XsU  befe»  FartiasieDt,  May  4th,  l«4e. 


ting  those  governments  with  whieh  the  British 
Government  were  on  terms  of  amity  and  peace, 
I  beg  to  inform  your  Lordship  that,  acting 
under  the  advice  of  counsel,  I  myself  have  com- 
menced proceedings  against  the  captain  and  one 
of  the  owners  of  such  ship,  preparatory  to  my 
taking  the  necessary  steps  to  have  the  said 
ship  condemned  and  confiscated  by  the  proper 
tribunal.  I  now,  therefore,  request  that^your 
Lordship  will  give  the  necessary  order  that 
such  ship  shall  be  detained  until  the  case  has 
undergone  a  fiiir  and  impartial  investigation 
in  a  court  of  justice,  and  that  Her  Majesty's 
Government  will  give  me  all  the  assistance  and 
facility  that  I  require  in  such  a  case,  and  to 
which  I  think  I  am,  as  the  representative  of  a 
sovereign  with  whom  Her  Majesty  is  on  terms 
of  amity,  but  too  fairly  entiUed.  I  also  beg 
to  inform  your  lordship  that  I  have  received  a 
despatch  from  the  minister  to  the  King  of  the 
Two  Sicilies  at  Paris,  stating  that  the  VecHs, 
a  steamship  built  by  the  same  person,  sold  by 
the  same  company,  and  in  all  respects  similarly 
situated  as  the  Bombay,  has,  at  the  instance  of 
the  aforesaid  minister,  been  detained  at  Mar- 
seilles by  the  French  Government,  for  the  same 
purpose  as  that  for  which  I  now  seek  your 
assistance  as  regards  the  Bombay, 

I  request  that  your  lordship  will  do  me  the 
favour  to  send  me  a  reply  at  your  earliest  con- 
venience. I  have,  &c., 

*<  (Signed)        CASTaLOiOALA."(a) 

Lord  PdlmorHon  replied  as  follows — 
'*  Foreign  Office,  May  15, 1849. 
"Sib,— 

**  1  had  the  honour  to  state  to  you  on  the  7th 
instant  that  I  had  transmitted  to  the  Board  of 
Treasury,  for  their  consideration,  a  copy  of 
your  letter  of  the  5th  instant,  in  which  you 
acquainted  me  that  you  had  commenced  pro- 
ceedings under  the  Foreign  Enlistment  Act, 
against  the  captain  and  one  of  the  owners  of  the 
Bombay  steamship,  and  you  requested  that  I 
would  give  the  necessary  order  that  the  ship  in 
question  should  be  detained  until  the  case  bad 
undergone  a  fair  and  impartial  investigation  in 
a  court  of  justice. 

"  I  have  now  the  honour  to  acquaint  yon  tliat 
the  Board  of  Treasury  have  informed  me  that 
the  vessel  in  question  has  been  released,  as 
there  did  not  appear  to  be  sufficient  grounds  for 
her  detention.         I  am,  &c., 

"(Signed)    PALi[S]tSTOV.''(a) 

On  Friday,  May  5th,  Prinoe  OasUHoioala 
appeared  in  person  before  Mr.  Ingham  at 
Bow  Street,  and  Bodkin^  on  his  behalf, 
obtained  a  sammons  against  Captain 
Moody  for  a  breach  of  the  Foreign  Bnlist- 
ment  Act.  Moody  was  afterwards  com- 
mitted  for  trial  on  this  oharge,  together 
with  Prince  Oranaidli,  Lowie  Bealia^  and 
Bdhadore  D'Amico, 


Oebtiiul  C&imikal  Coubt,  Old  Goubt. 

July  5th,  1849. 

Before  Oolthak  and  Maulb,  JJ. 

Franoo  Maooagnlmh    OranaidU,  .  oom* 

(a)  Not  laid  before  Parliament. 
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monly  oalled  Prince  OrcMateUi,  Louis 
Scaliat  and  John  Moody  anrrendered  to 
take  their  trial  for  a  breach  of  the  Foreign 
Enlbtment  Act,  59  Geo.  3.  c.  69.  Another 
defendant,  named  ScUvadore  D'Amico,  in- 
cluded in  the  indictment,  did  not  surrender. 

Connsel  for  the  Prosecution:  Sir  F. 
T7h^iger,(a)  ClarhBon,  and  Bodkin, 

Counsel  for  the  Defence :  Sir  F.  Kelly  (6) 
and  Ballcmtvne  for  Prince  OrancUelli; 
Martin{e)  for  SodUa  ;  Montagu  Ohambera 
for  Moody, 

Bodkin  opened  the  indictment. 
iNDicnaniT. 
Central  Criminal  Coortf  \    The  jurom  for  our 
to  wit  jLadj  the  Queen,  up- 

on their  oath,  present,  tiiat  Giovanni  Grana- 
telli,  late  of  the  parish  of  St.  John,  Wapping, 
in  the  county  of  Middlesex,  and  withm  the 
jurisdiction  of  the  Central  Criminal  Court, 
Esquire,  commonly  called  Prince  Granatelli, 
Louis  Scalia,  late  of  the  same  place.  Es- 
quire, Salvadore  D'Amico,  late  of  the  same 
place,  gentleman,  and  John  Moody,  late 
of  the  same  place,  gentleman,  on  the  Ist  day 
of  Pebruary,  in  the  year  of  our  Lord  1849, 
with  force  and  arms,  within  the  United  King- 
dom of  Great  Britain  and  Ireland,  to  wit,  at 
the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully,  and  without  the 
leave  and  licence  of  oor  said  Lady  the  Queen 
for  that  purpose  first  had  and  obtained,  either 
under  the  sign  manual  of  her  said  Majesty,  or 
signified  by  Order  in  Council,  or  by  proclama- 
tion of  her  said  Majesty,  or  in  any  other  man- 
ner whatever,  did  fitmiMh,  equip,  and  Jit  out  t^ 
certain  vessd  called  the  Bombay,  with  in- 
tent and  in  order  that  the  said  vessel  should 
be  employed  in  the  serrice  of  certain  foreign 
people  then  inhabiting  a  certain  foreign  countzy, 
to  wit,  the  island  of  Sicily,  and  with  mtent  to 
commit  hostilities  against  a  certain  prince,  to 
wit,  Ferdinand  the  First,  King  of  the  kingdom 
of  the  Two  Sicilies,  with  whom  our  said  Lady 
the  Queen  was  not  then  at  war,  against  the 
form  of  the  statute  in  such  case  inade  and  pro- 
vided, to  the  ^peat  danger  of  the  peace  and 
welfisre  of  this  kingdom,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

The  Second  Count  oharged  an  intent  that 
the  Teasel  should  be  employed  as  aforesaid 
in  the  service  of  Qiueeppe  La  Fatina  and 
the  Marquis  de  Torriojoa.  then  aasnmiiig 
theflovermnent  of  Sicily. 

I%«n2  and  ^oufi^  Oocm<t.— To  senre  each 


fifth  Count — ^To  serve  certain  persons 
unknown,  to  wit,  the  Sicilian  people. 

Sixth  Couwt — ^To  serve  a  certain  foreign 
people  in  a  foreign  country,  to  wit,  Sicily, 
against  the  subjects  and  oitisens  of  Fordi' 
nand. 

(a)  Afterwards  Lord  Chehnsford,  L.C. 
(6)  Afterwards   Chief   Baron   of  the   Bz- 
chequer. 

(e)  Afterwaids  a  Banm  of  the  Sxcheqaer. 


Seventh,  Eighih,  and  NMh  Counte.— 
To  serve  Oiue^pfe  La  Farina  and  the 
Marquis  de  Torrtosmi  (together  or  sepa- 
rately), assuming  government  over  the 
Sicilian  people. 

Tenth  Count. — To  serve  persons  un- 
known against  the  subjects  of  Ferdinand. 

Eleventh  Count  charged  an  attempt  and 
endeavour  to  furnish,  equip,  and  nt  out 
the  Bombay, 

Twelfth  to  TwenHeth. — Like  variations. 

Twenty-Jirtt  Covnt.— [That  the  defendanta 
unlawfully  and  without  leave,  &c.]  did  procure 
to  be  equipped,  furnished,  and  fitted  out,  and 
unlawfhlly  and  knowingly  did  aid  and  assist, 
and  were  concerned  in  the  equipping,  &e. 

Twenty-eecond  to  ThirHeth.-^IAke  Taiia- 
tions. 

Thirty-first  Cotcn/.— [That  the  defendanU 
unlawfully  and  without  leave,  &c.]  did  furnish, 
equip,  and  fit  out  a  certain  vessel  called  the 
Bombay,  with  intent  and  in  order  that  the  said 
vessel  should  be  employed  in  the  service  of 
certain  foreign  people  then  inhabiting  a  certain 
foreign  country,  to  wit,  the  Island  of  Sicily,  as  a 
transport  against  a  certain  prince,  &c. 

Thirty-Second  to  Fortieth. — ^Like  iraii- 
ations. 

Forty-firet  to  Fiftieth  charged  an  at- 
tempt and  endeavour  to  equip  and  fit  out 
the  Bowhay  as  a  transport,  with  like  Tari- 
ations. 

The  Sixty-firet  to  the  SeeenHeih  OowU 
charged  a  conspiracy  to  fit  out,  Ao. 

The  Seeen^ii/rst  Count  chareed  that  the 
defendants  without  the  leare,  Ic. — 
on  the  said  SOth  day  of  December,  in  the  year 
1848,  at  the  parish  aiforesaid,  in  the  oounty  arore- 
said,  and  within  the  jurisdiction  <^  the  said 
Central  Criminal  Court,  unlawfiilly  did  con- 
spire, combine,  confederate,  and  agree  together, 
and  with  divers  other  persons  whose  names  to 
the  Jurors  are  as  yet  unknown,  unlawfuUj, 
and  contrary  to  the  form  of  Um  statute  in  sn^ 
case  made  and  provided,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  hire, 
retam,  engage,  and  procure  divers  persons  to 
the  jurors  aforesaid  unknown,  to  engage  to 
serve  and  be  employed  in  warlike  and  militaxy 
operations  as  soluers  in  land  service,  for  and  in 
aid  of  certain  foreign  people,  to  wit,  the  SidliaB 
people,  in  contempt,  8tc. 

Opshing  Spebce  roB  tee  Piosicimov. 

Sir  F.  Theetger,  in  opening  the  case,  said 
this  was  a  prosecntion  institated  by  the 
authority  of  the  Minister  of  His  Maimty 
the  King  of  the  Two  Sicilies  in  this  coontxy 
against  the  defendants  and  another  person 
named  AnUoo,  who  had  not  surrendered  to 
take  his  trial,  foi{  having  nnlawfnllj  en-- 
listed  men  and  equipped  vessels  of  war,  for 
the  pnr|>ose  of  being  employed  in  hostili- 
ties against  His  Majesty  the  King  of  the 
Two  Sicilies,  the  lawml  soToreign  of  that 
oountnr,  contrary  to  the  provinoBS  of  an 
Act  of  Parliammit,  passed  u  the  ymut  VM, 
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oommonly  called  the  Foreiga  Enlistment 
Act.    The  object  of  that  Act  of  59  Geo.  3. 
0.  59.  was  to   prerent   pereons    in  this 
country  from  equipping  yesselB  or  enlist- 
ing men  with  hostile  purposes  against  any 
friendly   state.     It  was   annecesaary    to 
dwell  upon  the  policy  of  the  law  in  ques- 
tion, because  it  was  impossible  to  conceiye 
anything  more  likely  to  disturb  the  rela- 
tions between  friendly  states  than  for  per- 
sons to  equip  vessels,  and  make  hostile 
demonstrations   in  one    country  asainst 
another.    The  Minister  of   His    Majesty 
the  King  of  the  Two  Sicilies  had  there- 
fore felt  it  his  duty  to  institute  the  pre- 
sent prosecution  against  the  defendants, 
and  if  the    facts    which  would   be  laid 
before   the  jury    did    not    bring    them 
within  the  scope  of  the  Act,  it  was  a  dead 
letter,  and  the  sooner  it  was  removed  firom 
the  Statute-book  the  better.    During  the 
past  year  nearly  the  whole  of  the  states  of 
the    Continent   had    been   disturbed    by 
revolutionary  movemente;   many  of  the 
governments  of  tbese  states  had   been 
shaken  to  their  foundations,  and  all  had 
been  severely  disturbed.    The  King  of  the 
Two  Sicilies  was  not  exempt  from  the  pre- 
vailing spirit  of  the  times.  In  1848,  revolu- 
tionary proceedings  took  place  in  Sicily  ; 
and  in  the  early  part    of   that  year   a 
Provisional  Government  was  established  at 
Palermo,  and  the  defendants  OrcmcMU  and 
Scdlia  were  appointed  by  that  insurgent 
Gk)vemment  to  proceed  to  this  country  in 
the  capacity  of  commissioners  or  envoys, 
and  were  received  by  the  British  Govern- 
ment in  that  capaci^.  It  would  seem  that 
the  revolutionai^  Government  of  Palermo 
were  desirous  to  create  an  armed  force  to 
act  against  their  lawful  sovereign;   and 
very  soon  after  the  arrival  of  these  two 
defendants  in  this  country,  they  entered 
into  an  agreement  with  the  Peninsular  and 
Orientel  Steam  Navigation  Oompanv  for 
the  purchase  of  their  vessels,  called  the 
VeoHi  and  the  Bombay,  for  the   sum  of 
60,0001 ;  and  in  August  1848  the  agree- 
ment was  ratified  by  the  Government  at 
Palermo,  and  the  VeoH9  was  sent  to  Liver- 
pool, where  she  was  fitted  out  as  a  war 
steamer,  under  the  superintendence  of  the 
defendant  Moody,    and   eventually    des- 
patohed  to  Palermo,  without  any  inter- 
ference by  the  authorities  of  this  country. 
The    Bombay,   which    would    form    the 
subject  of  the  present  inquiry,  remained 
at  Black  wall,  and  the  jury  would  be  satis- 
fled  that  she  had  been  armed  and  equipjped 
through  the  instrumentality  of  the  defen- 
dants, and  was  intended  to  be  used  for 
hostile  purposes  against  the  lawftil  sove- 
reign of  the   Two    Sicilies.    A   Colonel 
Awroy,  formerlv  in  the  English  service, 
would  be  callea  to    prove  that  he  had 
been  despatohed  to  this  country  by  the 


revolutionary  Gt)vernment  at  Palermo, 
with  instructions  co  raise  a  body  of 
1,200  men,  and  to  embark  them  on  these 
steamers,  and  that  he  entered  into  com- 
munication with  Prince  OranateUi  and 
SoaXia,  and  that  they  were  perfectly  aware 
of  his  object,  and  exerted  themselves  to 
carry  it  into  effect,  with  a  view  to  support 
the  insurgent  Government  against  their 
lawful  sovereign.  [Counsel  proceeded  to 
deteil  the  nature  of  the  evidence,  and 
in  conclusion  said  that  Prince  Castel- 
eioaJa,  the  minister  of  His  Majesty  the 
King  of  Sicily,  upon  these  facts  felt 
that  it  was  his  duty  to  protect  his 
sovereign  from  the  consequences  of  such 
proceedings,  and  had  therefore  instituted 
the  prosecution;  and  when  all  the  facts 
were  laid  before  the  jury,  no  doubt  they 
would  come  to  the  conclusion  that 
the  defendants  were  guilty  of  the  of- 
fence imputed  to  them.  At  the  same 
time  there  was  no  desire  to  press  the 
matter  vindictively  against  them — ^the 
object  was  to  vindicate  the  law,  and  to 
teach  the  defendants  and  others  simi- 
larly situated  the  danger  they  incurred  by 
such  practices,  and  that  there  was  a  power 
to  punish  them.] 

EVIOSNCE  VOR  THB  P&OSECUTION. 

CharleB  WeLLingUm  Howell :  I  am  secre- 
tory to  the  Peninsular  and  Oriental  Steam 
Navigation  Company.  I  have  been  sub* 
pcsnaed  to  produce  an  agreement  de- 
scribed as  dated  1st  July  1848,  whereby 
Prince  Qranateilli  and  Lewie  8caUa  agree 
to  buy  of  the  Peninsular  and  Orientel 
Steam  Navigation  Company  two  steam 
vessels,  called  the  Vectie  and  the  Bomb<»y, 
I  had  that  agreement  in  my  possession  at 
the  time  that  subpcsna  was  served.  I 
have  it  with  me.  I  decline  to  produce  it, 
on  the  ground  that  it  may  contain  matter 
that  may  criminate  myself,  or  other 
parties  for  whom  I  am  interested.  I  hold 
it  as  secretary  of  the  company. 

The  Court  ruled  that  the  witness  could 
not  be  compelled  to  produce  the  agree- 
ment. 

Oeorge  Finch :  I  am  clerk  to  Messrs. 
White,  Broughton,  and  White,  of  Great 
Marlborough  Street,  the  solicitors  for  this 
prosecution.  I  attended  before  the  Magis- 
trate at  the  time  an  inquiry  was  instituted 
with  regard  to  this  matter.  Mr.  HoweU 
was  nresent,  and  produced  an  agreement, 
which  was  afterwards  deposited  with  the 
Magistrate.  An  application  was  after- 
wards made  to  allow  that  agreement  to  be 
token  away  to  be  stamped.  It  was  carried 
by  a  police-officer  to  Somerset  House.  I 
accompanied  him.  It  was  there  stamped. 
I  i>aia  the  duty.  For  the  purpose  of 
;  giving  it  the  proper  stemp,  it  was  neces- 
,  sary  to  count  the  number  of  words  it  ooa- 
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teinecL  I  was  'directed  to  do  so  by  the 
Solicitor  of  Stamps,  and  did  so,  and  in 
tfaat  manner  I  became  acquainted  with  its 
contentR;  I  made  a  short  abstract  of  it. 
I  am  able  to  state  its  contents. 

Cross-examined  by  Sir  JP.  Kelly. 

When  it  was  produced  by  the  secretary 
to  the  company  was  it  under  protest  P — 
He  hesitated  a  good  deal  before  he  pro- 
duced it,  but  eventually  he  gave  it  to  the 
Magistrate.  I  did  not  consider  it  was 
under  protest,  but  it  certainly  was  in 
obedience  to  the  Magistrate.  I  had  no 
authority  from  the  Magistrate  to  go  and 
obtain  possession  of  that  document.  We 
were  to  hare  access  to  it.  It  was  in  the 
possession  of  the  police-officer,  up  in  the 
Stamp-office,  when  I  made  the  abstract 
of  it.  I  had  no  authority  from  the  Magis- 
trate to  do  that;  he  ultimately  complained 
of  it,  because  his  understanding  of  it  was 
different  from  that  of  Mr.  Bodlein  and 
myself. 

Sir  J^.  TKesiger  proposing  to  give  second- 
ary evidence  of  the  contents  of  the  agree- 
ment, Sir  jP.  KeWu  objected,  the  ^^ossession 
of  the  document  having  been  improperly 
obtained.  The  Court  would  not  reject  the 
evidence  on  that  ground,  but  thought  the 
attesting  witness  should  be  called.(a) 

Brodie  Willcox,  Jun. :  I  am  a  son  of  one 
of  the  directors  of  the  Peninsular  and 
Oriental  Steam-packet  Company.  I  am 
not  a  clerk  in  tne  office.  I  am  a  ship- 
broker  and  agent.  I  object  to  t^ay 
whether  I  saw  Prince  QranateUi  and  Mr. 
Scaiia  sign  any  paper,  or  to  give  evidence 
in  this  transaction  at  all,  for  I  have  been 
connected  to  a  certain  extent  as  a  broker 
and  affent  in  these  matters,  and  it  has 
been  uready  intimated  to  me  that  I  may 
be  involved  in  criminal  proceedings.  I  was 
not  merely  an  attesting  witness  in  this  case. 

The  Court  considered  the  witness  en- 
titled to  the  protection  claimed. 

The  Bt.  Hon.  Lord  Viscount  PaJmeraton 
— Examined  by  Sir  F.  Thesiger. 

I  am  Her  Majesty's  Secretary  of  State  for 
Foreign  Affairs.  No  leave  or  licence  of 
Her  Majesty  has  been  granted  to  enlist 
soldiers  or  sailors,  or  to  equip,  famish,  or 
fit  out  any  vessel  of  war  to  oe  employed 
to  commit  hostilities  against  the  King  of 
the  Two  Sicilies.  This  conntir  is  at  peace 
with  the  kingdom  of  the  Two  Sicilies.  It 
was  BO  during  the  whole  of  last  year.  I 
know  the  defendants,  Prince  CfranateUiaxid 
Mr.  SecUiia.  1  have  had  interviews  with 
them  both  at  the  Foreign  Office,  and  at 
my  own  house  frequently.  I  received 
them  as  organs  of  communication,  not 
officially  received  by  Her  Migesty's 
Government,  from  the  existing  de  fadbo 

(a)  Bat  see  now,  17  &  18  Vict.  o.  185.  8.  26 
and  88  &  89  Viet.  e.  18.  8.  7. 


Gh>Temment  of  Sicily,  the  persona  who 
were  then  exercising  the  government  at 
Palermo.  They  brought  a  letter.  They 
represented  themselves,  both  by  verbal 
communication  and  by  the  communication 
of  a  written  document,  as  the  agents  of  an 
existing  independent  Grovemment.  The 
British  Government  had  not  acknowledged 
that  existing  Government  as  having  a 
European  existence,  and  therefore  I  could 
not  receive  them  officially  in  the  capacity 
in  which  they  represented  themselves  as 
coming.  I  received  them  as  organs  of 
communication  from  the  Government  of 
Sicily,  but  we  had  not  acknowledged  that 
Grovemment  as  an  existing  European 
power.  The  Government  of  Sicily  had 
declared  the  deposal  of  the  royal  family 
of  Sicily;  they  had  declared  uicmselves 
independent ;  they  were  at  war. 

Cross-examined  by  Sir  F,  Kdly. 
Was  not  the  introduction  of  these  gen- 
tlemen to  your  lordship  contained  in  a 
despatch,  in  writing,  from  members  of  the 
existing  Government  at  Palermo  P — It  was. 
I  believe  this  (produeed)  to  be  the  original 
letter,  and  this  I  conclude  is  a  translation 
of  it.  I  think  the  Government  of  Sicily 
declared  itself  independent  early  in  the 
year  1848.(a)  They  were  in  possession  of 
the  whole  of  Sicily  except  Uie  citadel  of 
Messina.  There  was  a  considerable  in- 
terval of  time  between  the  period  when 
the  Neapolitan  troops  were  expelled  from 
Palermo,  and  the  period  when,  in  Septem- 
ber, the  expedition  sailed  from  Naples ; 
and,  as  far  as  I  know,  during  that  interval 
there  were  no  active  hostilities  going  on 
between  the  parties.  The  hostilities  which 
took  place  in  September  were  suspended 
bv  the  intervention  of  the  admirals  of  the 
French  and  British  squadrons  on  the  spot, 
for  reasons  which  have  been  pabhcly 
stated.  (6)  Very  early  in  the  dispute  between 
Sicily  and  Naples,  applications  were^made 
by  the  Sicilian  Government  to  the  British 
representative  at  Naples,  and  freqnentlv 
renewed,  before  any  communication  with 
Prince  Or<mcUelU  and  Mr.  8cdUa,  Their 
communications  with  me  were  founded 
upon  those  applications,  and  were  a  con- 
tinuance of  them.  The  suspension  of 
hostilities  was  brought  about,  I  think,  in 
September,  by  the  intervention  of  the  two 
admirals.  There  was  a  mediation  on  the 
part  of  our  Government,  for  the  purpose  of 
effecting  a  cessation  of  hostilities,  in  the 
early  part  of  last  year,  and  it  oontinued 
till  this  year.  I  have  been  Minister  for 
Foreign  Affairs  daring  the  whole  of  that 

(a)  See  Ann.  Beg.  1848,  p.  388. 

(6)  See  Ann.  Beg.  1849,  p.  309  ;  also  "  Cor- 
respondence relative  to  atrocities  alleged  to 
have  been  committed  by  the  NeapoUtSB  Anny 
in  Sicily,"  1848:  State  Papers,  vol.  40,  p.  715. 
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period.  I  am  not  aware  that  there  was 
any  reBamption  of  hostilities  after  Septem- 
ber laiit, 'until  Maroh  or  April  this  year. 
I  was  aware  that  there  was  a  Parliament 
established  in  Sicily,  and  a  president.  In 
the  oommanioations  of  Prince  GrancUeUi 
and  Mr.  Sccdia,  they  frequently  adverted 
to  that  faot.  I  was  aware  of  the  seizure 
of  the  Bombay  by  the  ofiScers  of  the 
Government.  I  had  nothing  officially  to 
do  with  that.  In  the  defendants'  com- 
munication with  me  they  stated  that  the 
constitution  which  had  been  established 
in  Sicily  was  a  modification  of  that  estab- 
lished under  Lord  WiUiam  Bentinck  in  1812. 
Be-examined  by  Sir  F,  Thesiger. 

Did  your  lordship  learn  from  Prince 
OranaieUi,  or  Signer  Scalia,  or  either  of 
them,  that  the  de  facto  Gt>vernment  of 
Sicily  had  been  carried  off  in  the  Veotia  to 
Marseilles  P — I  am  not  aware  that  I  heard 
anything  to  that  effect  from  them.  I 
thmk  I  learned  from  them  that  the  presi- 
dent was  BitggiTiero  Seltimo.  I  do  not 
recollect  hearing  the  name  of  La  Faritui. 
I  knew  that  the  Marquis  de  Torriazza 
held  office.  I  did  not  learn  from  them 
what  office  he  held,  but  I  have  no 
doubt  that  at  that  time  he  was  Minis- 
ter of  Foreign  Affairs.  They  were  con- 
versing on  topics  that  led  me  to  men- 
tion his  name,  and  I  have  no  doubt 
they  did  so,  but  I  have  no  distinct  re- 
collection of  their  having  informed  me 
that  he  was  Minister  of  Foreign  Affairs. 
During  the  whole  of  the  time  in  question 
the  Prince  de  Castelcicala  was  the  accre- 
dited minister  of  the  King  of  the  Two 
Sicilies  in  this  country. 
Henry  Harcourt  WynnJubrey. — Examined 

In  1807 1  held  a  commission  as  lieutenant 
in  Her  Majesty's  31st  Regiment  of  foot.  I 
was  subsequently  appointed  to  the  Boyal 
Horse  Guards  Blue,  and  served  in  the 
Peninsula  under  the  Duke.  In  Sept.  1848, 
while  residing  at  Pisa  in  Tuscany,  T  received 
a  commission  from  Colonel  Hugh  Forbes, 
in  conse(|uence  of  which  I  had  subsequent 
communications  with  the  existing  Gk>vem- 
ment  of  Sicily,  and  frequently  with  La 
Farina^  the  Minister  of  War.  In  conse- 
quence of  a  communication  made  to  me 
by  Colonel  Forbes ^  and  from  a  letter  I  re- 
ceived from  the  minister.  La  Farivia,  I 
went  to  Palermo  on  12th  Nov.  1848.  I 
saw  La  Farina,  and  attended  three  coun- 
cils of  war  there,  in  company  with  Colonel 
Fovhes,  La  Farina  was  president,  and 
was  always  present,  with  other  members 
of  the  (Government;  they  were  then  acting 
as  the  G-oYemment  of  the  country.  In 
oonseqnence  of  instructions  which  I  re- 
ceived from  La  Farina  himself,  in  the 
War  Office,  on  18th  Nov.,  I  afterwards 
oame  to  England.    Theae  are  the  instruo- 


tions  iprodineed),  and  this  letter,  dated  4th 
Oct.,  is  the  letter  1  first  received  from 
Colonel  Forbes  while  I  was  at  Leghorn,  in 
Tuscany — it  is  countersigned  by  La 
Farina,     Colonel  Forbes   was  inspector- 

feneral  of  the  Sicilian  forces  under  the 
Provisional  Government.  I  quitted  Paler- 
mo on  19bh  Nov.,  but  did  not  arrive  in 
England  till  20th  Dec,  as  I  was  charged 
with  other  matters ;  my  official  instructions 
were  to  report  myself  to  Prince  Granatelli, 
55,  Brook  Street.  I  did  not  know  what  he 
was  any  more  than  that  he  was  a  commis- 
sioner of  the  Provisional  Government.  He 
was  styled  Sicilian  envoy  in  my  official 
instructions.  Before  I  quitted  Palermo, 
I  received  a  2002.  letter  of  credit  fW>m  the 
Marquis  de  Torriama,  the  Minister  of 
Foreign  Affairs.  On  2l8t  Dec.  I  went  to 
Brook  Street,  and  inquired  for  Prince 
QrwnaieUi,  I  was  received  by  Mr.  Scalia. 
The  Prince  came  in  shortly  afterwards, 
and  Mr.  8calia  presented  me  to  him.  I 
said  to  Mr.  8calia,  *'  My  name  is  Colonel 
Avhrey;  1  am  an  officer  in  the  Sicilian 
service,  and  I  am  ordered  to  report  my- 
self to  the  Sicilian  envoy,  Prince  Qra- 
nateUi"  Mr.  Secdia  stopped  me  b^  saying, 
"  We  are  perfectly  well  aware  of  it,  but  we 
are  waiting  for  further  letters  or  instruc- 
tions from  our  Government."  I  mentioned 
that  before  the  Prince  came  in,  and  when 
Mr.  8caUa  presented  me  he  mentioned  my 
name  to  the  Prince,  and  told  him  exactly 
what  I  had  stated  to  him.  The  Prince 
did  not  say  much,  except  that  they  were 
waiting  for  instructions.  We  had  not 
much  conversation  on  that  occasion.  I 
merely  called  to  report  myself,  as  a  matter 
of  form.  The  Prince  said  he  was  well 
aware  what  my  mission  was.  I  under- 
stood he  had  received  information  fi*om 
private  friends  at  Palermo,  but  they  wore 
waiting  for  official  instructions.  They  both 
told  me  that,  if  my  mission  involved  a  con- 
siderable sum  of  money,  very  little  could 
be  done  without  money,  and  they  re- 
quested me  to  call  in  a  few  davs,  or  a 
week,  and  they  wonld  most  likely  have  re. 
ceived  instructions  on  the  subject.  I  then 
left.  I  went  again  verv  soon,  because  I 
was  anxious  to  know  whether  the  money 
had  arrived.  It  was  about  a  week  after. 
I  rather  think  the  Prince  was  not  present 
on  that  occasion,  but  the  interview  I  had 
was  with  Mr.  Scalia.  He  told  me  no 
money  had  arrived  to  pay  for  the  expenses 
of  my  mission.  I  did  not  present  my  in- 
structions to  them,  because  I  thought  it 
was  perfectly  unnecessary,  as  they  seemed 
to  be  perfectly  well  aware  of  the  whole 
thing.  I  told  Mr.  8eaMa  on  the  second 
occasion  that  my  orders  were  to  embark 
part  of  the  men  I  was  to  raise  equally  on 
board  two  steamers,  which  thev  had  pur- 
chased.   Mr.  Seaiia  said,  "  It  is  true  that 
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we  have  purchased  two  Bteamers,  and  rery 
fine  Bteamers  they  are,  bnt  all  the  money 
is  not  paid  for  them."  I  am  not  certain 
whether  the  names  of  the  vessels  were 
mentioned  on  that  occasion,  bnt  they  were 
snbseqnently  repeatedly  mentioned.  They 
were  the  Bombay  and  the  Vwtis,  I  then 
mentioned  to  Mr.  Sedlia  my  intention  of 
embarking  the  men  on  board  the  two 
steamers ;  that  I  was  directed  to  do  so  in 
my  oflScial  instructions.  Mr.  Sedlia  said 
that  he  thonght  it  would  be  highly  impru- 
dent to  do  that,  that  it  would  be  running 
a  great  risk,  and  I  understood  him  also 
to  say  that  he  should  advise  the  Prince, 
or  would  himself  communicate  with  the 
Q-ovemment  at  Palermo,  on  the  subject. 
He  seemed  averse  to  have  them  put  on 
board.  He  said  there  was  great  risk  of 
the  vessel  being  seized.  The  British 
Gk>vemment  would,  in  fact,  interfere,  and 
it  would  be  to  the  great  risk  of  the 
steamors.  I  then  asked  what  I  was  to  do 
with  the  men,  how  they  were  to  be  sent. 
I  had  told  him  I  had  to  send  one  battalion, 
1,200  men,  and  60  as  a  reserve.  A  great 
deal  of  conversation  passed  on  the  subject 
of  the  contracts  for  clothing  the  men,  and 
I  particularly  told  him  that  I  had  got  my 
own  uniform  made  up  according  to  the 
instructions,  and  I  should  like  to  show  it 
to  him.  He  said  he  should  like  to  see  it 
very  much;  I  did  not  show  it  him.  I 
do  not  think  an3rtbing  else  passed  on  that 
second  occasion.  I  had  subsequently  more 
than  a  dozen  interviews.  After  that  I 
went  there  constantly  every  week.  I  do 
not  recollect  any  other  conversation  about 
the  steamers,  further  than  that  they  told 
me  they  were  very  fine  vessels  indeed,  and 
.  the  VecHa  was  at  Liverpool,  and  she  was 
in  a  more  advanced  state,  and  would  be 
ready  sooner  than  the  Bombay;  it  was 
Mr.  ScaUa  said  that ;  he  appeared  to  me 
to  be  the  man  of  busineFS;  he  always 
acted.  I  think  the  Prince  was  present. 
That  was  when  I  came  there  to  receive 
further  instructions,  or  to  know  whether 
any  orders  had  been  sent  from  the  G-overn- 
ment.  I  always  leamt  that  no  funds  had 
been  remitted.  The  answer  always  was, 
'•  No  instructions,  no  money."  They  said 
they  were  anxiously  waiting  for  a  remit- 
tance from  the  Government,  and  if  the 
remittance  was  not,  as  I  understood,  soon 
paid,  there  would  be  an  unpleasant  cir- 
cumstance as  to  the  steamers,  for  the 
deposit  money  that  had  been  paid.  I 
understood  they  had  paid  a  large  sum  of 
money  on  account  of  these  stoamers,  but 
there  was  more  to  be  paid,  and  if  this 
money  was  not  forthcoming,  they  would 
be  in  a  scrape.  1  asked  them,  when  they 
were  both  present,  if  they  could  give  any 
reason  why  this  money  had  not  arrived, 
and  they  answered,  that  they  coald  only 


aooonnt  for  it,  because  a  loan,  for  which  the 
Provisional  Government  had  been  in 
negotiation  with  the  French  Government, 
had  failed.  I  understood  it  was  for 
750,0002.  I  did  not  understand  from, 
either  of  them  on  what  the  loan  was  to  be 
raised,  but  I  knew  it.  On  one  occasion, 
when  Prince  GranateUi  and  Mr.  ScaUa 
were  both  present,  and  we  were  speaking 
of  the  steamers,  I  asked  them  who  was  to 
command  the  Bomha/y,  and  the  answer 
was,  that  at  that  moment  they  were  in 
want  of  a  person.  The  person  who  had 
been  engaged,  I  understood,  was  of  the 
name  otra/rkefr.  They  asked  me  whether 
I  knew  of  any  English  dashing  fellow  who 
would  like  to  take  the  command  of  the 
BomboAj,  I  said  I  had  no  acquaintance 
among  the  naval  officers,  but  I  would 
make  inquiir  through  my  agent.  I  knew 
perfectly  well  how  the  Bovlbay  and  V^bH* 
were  to  be  employed.  I  spoke  to  my 
agent,  whose  name  is  Latchford,  and  he 
immediately  made  inquiir,  and  wrote  me 
a  note,  in  consequence  of  which  I  waited 
on  Prince  OrcunateUi  and  Mr.  Scalia  with 
Mr.  LcUcliford  and  Lieutenant  Wdghom, 
It  was  twelve  o'clock  when  we  arrived  at 
Bi-ook  Street,  and  we  were  told  the  Prince 
was  not  up.  Lieutenant  Waghom  said  he 
could  not  remain,  and  it  was  agreed  we 
should  return  at  two.  I  returned  at  two 
with  Mr.  Latchford,  and  saw  the  Prince 
and  Mr.  Scalia,  Lieutenant  Waghom  did 
not  return.  I  informed  the  Prince  and 
Mr.  Becdia  we  had  found  just  the  very  man 
they  wanted  to  take  the  command  of  the 
Bombay.  Mr.  Latchford  then  communi- 
cated to  Mr.  Scalia  who  and  what  Lieu- 
tenant Waghom  was ;  that  Lieutenant 
Waghom,  if  they  would  confer  on  him  the 
command  of  the  Bomha/y,  would  engage 
to  have  her  fitted  out  in  less  time  than  any 
other  man  could  do  it,  becanae  he  was 
a  friend  of  Mr.  Pitcher' 8,  or  Pilcher\ 
who  I  understood  was  the  ship-builder. 
Mr.  Latchford  told  them  that  if  they 
took  Lieutenant  Waghom  into  their  ser- 
vice, and  gave  him  the  command  of 
the  Bombay t  he  would  engage,  ont  of 
the  eighteen  steamers  which  the  King  of 
Naples  had  in  his  service,  to  bring  in 
twelve  of  them ;  that  he  would  answer  for, 
but  he  could  not  answer  for  the  other  six. 
Prince  OranaJbeUi  did  not  speskk  at  all,  but 
when  Mr.  Latchford  had  finished  speaking 
in  English  to  Mr.  Scalia^  I  stopped  him 
and  translated  it,  word  for  word,  in 
French,  fearing  he  did  not  sufficiently 
understand  English,  in  order  that  he 
might  perfectly  well  understand  what  Mr. 
I  ditch  ford  said,  and  the  Prince  answered 
in  French,  *'  Cda  sera  hon  powr  notw,"  and 
he  rubbed  his  hands,  shook  his  head,  and 
appeared  very  well  satisfied.  The  inter- 
view ended  by  Mr.  Scalia  tolling  us  tiiat 
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he  would  mike  an  immediate  commnnica- 
%  tion  to  the  Government  at  Palermo,  par- 
ticularly asking  what  the  address  of 
Lieutenant  Wagho^ti  was,  which  he  took 
down  in  writing,  becanse  they  said  they 
could  not  engage  Lii^Uenant  Waghorn 
themselves,  bub  could  only  recommend 
him,  and  would  wait  for  instructions.  That 
was  what  they  were  to  write  about.  I  do 
not  recollect  that  anything  was  said  about 
the  vesseVs  guns.  They  did  not  say  what 
was  to  be  done  with  the  vessels,  or  their 
destination.  On  16th  January,  in  the 
present  year,  I  took  a  letter  to  Prince 
Oranaielli  and  Mr.  Sealla^  and  left  it  with 
a  servant  at  the  house  {the  noti4:s  to  produce 
this  letter  was  admitted,  hut  it  was  not 
j>rodv/ied).  This  is  a  copy  of  the  letter 
(produced).  It  contained  an  enclosure,  the 
letter  of  the  Minister  of  War,  La  Farina^ 
dated  18th  November,  containing  my  final 
instructions.  I  made  this  copy  myself,  in 
my  own  writing.  This  is  the  original 
(letters  read) : 

*M5th  January,  1849.  To  His  Excellency 
Prince  Graoatelli  and  the  Hod.  Mr.  Scalia. 
Gentlemen, — I  have  the  honour  to  send  you  en- 
closed a  copy  of  the  last  instructions  I  received 
from  your  Government  at  Palermo  on  18th 
November  last.  Since  my  arrival  in  I^ondon  I 
have  called  several  times  in  Brook  Street  fur 
the  purpose  of  learning  what  instructions  have 
been  (tent  to  you  in  respect  to  myself  for  the 
mission  with  which  I  have  been  charged  by 
the  members  of  the  IVovisional  Government  of 
*  Sicily,  and  which  mission  I  have,  to  the  best  of 
my  ability,  endeavoured  faithfully  to  execute ; 
and,  as  far  as  depends  upon  myself,  no  exer- 
tions have  been  spared  to  carrr  it  through  in 
strict  conformity  to  the  orders  I  received,  con- 
fidently reljing  upon  the  good  faith  of  the 
Sicilian  Government  to  transmit  to  England, 
agreeably  to  the  assurance  made  to  me  at 
Palermo,  the  requisite  funds  to  meet  the  several 
engagements  I  have  found  it  necessary  to  enter 
into  on  behalf  of  the  Sicilian  GovemmeDt.  1 
feel  satisfied  that  you  will  readily  afibrd  me 
every  informatiou  in  your  power ;  and  1  have 
now  the  honour  to  represent  to  you,  as  commis* 
sioners  of  the  Sicilian  Government  in  London, 
to  whom  I  am  officially  directed  in  my  instruc- 
tions fo  apply,  that  I  have  now  been  one  month 
in  England  waiting  for  orders  and  instructions 
from  the  Sicilian  Government,  and  I  therefore 
consider  it  my  duty  respectfully  to  submit  to 
your  consideration  the  expediency  of  coming  to 
a  clear  and  prompt  understanding  on  this  sub- 
ject, and  request  you  to  furnish  me  with  your 
advice  and  opinion  as  to  the  way  in  which  I 
shall  act,  and  which  you  may  consider  best 
calculated  to  'meet  the  views  and  promote  the 
interests  of  the  Sicilian  Government;  and  I 
have  alho  to  request  you  will  be  pleaded  to 
favour  me  with  as  early  a  reply  as  possible ;  and 
in  case  you  have  not  yet  rectnved  instructions 
to  transmit  immediately  a  copy  of  this  letter  to 
the  Government  of  Palermo.  I  shall  then  wait 
the  return  of  the  answer.  (Signed)  H.  H. 
Wynn  Aubrey." 

85234. 


The  following  I  believe  to  be  a  literal 
translation  of  the  enclosure  ;  I  made  it  my- 
self (read) : 

"Palermo,  12th  November,  1848.  Most 
worthy  Colonel, — ^To-morrow,  profiting  by  the 
French  steamer,  conformably  to  what  has  been 
now  agreed  upon,  you  will  depart  for  England, 
where  you  will  embark  all  those  disciplined 
troops  which  you  will  find  ready  to  be  removed 
to  this  place ;  in  respect  to  the  remainder  of  the 
men  that  will  be  necessary  to  complete  the 
battalion  according  to  what  has  been  agreed 
upon  with  Colonel  Forbes,  if  they  are  not  ready 
at  the  moment,  you  will  be  pleased  to  wait  for 
instructions  from  this  Government,  according  to 
which,  and  conformably  to  the  conditions  which 
you  will  find  therein  prescribed,  you  will  mther 
re-commence  the  enlistment,  or  desist  altogether 
from  the  undertaking.  The  soldiers  who  will 
be  sent  here  with  their  respective  officers,  will 
receive  their  respective  pay  from  the  day  of  their 
embarkation.  Do  everything  with  the  greatest 
zeal  and  with  the  celerity  corresponding  to  the 
urgency  of  the  present  state  of  Sicily,  and  with 
the  truest  sentiments  of  esteem  believe  me,  &c., 
G.  La  Farina." 

The  answer  of  Prince  Granatelli  and 
Mr.  ScaJia  to  Colonel  Aubrey  was  here 
read  as  follows : — 

"London,  23rd  January,  1849.  Sir,— We 
have  received  your  letter  of  the  loth  instant, 
enclosing  a  copy  of  a  letter,  and  we  have  de- 
layed replying  to  it,  waiting  from  day  lo  day 
for  news  from  Palermo.  What  we  can  assure 
you  of  is  not  having  received  instructions  which 
can  possibly  relate  to  you,  or  which  treat  of  the 
mission  to  which  you  allude.  Not  being  able 
in  nny  way  to  correspond  to  your  wishes,  we 
must  limit  ourselves  to  suggesting  that  you 
should  write  to  Palermo,  whilst  we  on  our  side 
will  make  kuown  the  communication  we  have 
received  from  you." 

I  communicated  to  the  Prince  and  Mr. 
Sccdia  the  contents  of  Colonel  Forbes*  letter 
which  led  me  to  Palermo,  and  also  the  in- 
structions. I  did  not  read  the  letters  to 
them,  but  I  made  them  acquainted  with 
the  contents,  as  Colonel  Forbes  desired  me 
to  mention  to  the  Prince  that  he  wished  his 
two  boys  to  be  sent  out  in  the  Bombay  to 
Palermo,  and  that  the  Government  had 
transmitted  an  order  to  that  effect,  together 
with  some  money.  He  had  already  com- 
municated with  the  Prince  to  that  effect. 
These  are  the  official  inscructions  of  4th 
October,  about  the  two  boys.  The  letter  is 
countersigned  by  La  Farina.  I  told  them 
I  was  come  to  England  for  the  purpose  of 
raising  a  body  of  troops  that  was  to  consist 
of  1,2(50  men ;  that  1  was  to  enter  into  con- 
tracts to  supply  all  these  men  with  arms, 
clothing,  ana  equipment  of  all  sorts,  and 
necessaries,  in  order  that  they  should  be 
able  to  take  the  field  in  the  most  efiective 
state.  I  told  them  that,  in  consequence  of 
my  having  written  to  the  agents  from 
Leghorn  and  Lyons  that  I  was  coming 
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and  telling  them  what  to  do,  that  th«  matter 
was  already    in    a  very   advanced  state 
as  regai  ded  my  mission  with  reference  to 
the  men  and  contracts.    I  told  them  these 
men  were  to  be  embarked  on  board  these 
steamers,  according  to   mj  orders,  and 
then  to  make  the  best  of  oar  way   to 
Palermo  withont  loss  of  time,  and  then, 
with  the  assistance  of  Lord  Palmei'9ton*8 
guns,  we  should   be  able  to  make  yery 
active  resistance.    I  told  them  it  was  not 
my  intention  to  remain  to  be  attacked  at 
Palermo,  bnt  we  intended  immedi«,tely  to 
proceed  against  the  King  of  Naples,  and 
endeaToar  to  onat  him  oat  of  Isaples  as 
quick  as  possible,  and  to  proceed  to  orgad- 
ise  an  expedition  by  stirring  np  the  Cala- 
brians.    1  also  told  them  that  application 
had  been  made  to  me  to  get  an  admiral  t(^ 
command  all  the  steamers,  and  that  I  had 
been  ord(  red  to  f>end  the  admiral  without 
loss  of  time  to  Palermo.     I  told  them  the 
admiral  was  Captain  Hanehepp,  of   Her 
Majesty's    navy,   a    man  who  had   foui' 
woatids  in  his  oody,  and  could  not  walk 
very  well.     I  told  them  that  orders  had 
been  sent  for  him  to  go  to  Palermo,  to  be 
engaged  as  fligh  Admiral  of  Sicily.  There 
was  a  great  deul  passed  at  different  times, 
which  at  this  moment  I  do  not  recollect, 
bnt  I  p.re  them  the  fnllest  knowledge  of 
my  mission  in  o^'ery  wiiy,  and  they  under- 
stood it  most  perfectly.    I  told  them  that 
ever}  thing   was  in  a    forward  state.    I 
told  them  I  was  ordered,  in  my  official  in- 
structions,  to  have    the    men's  uniform 
made  precisely  similar  to  that  of  the  Eng- 
lish troops,  the  coats  to  be  red,  with  white 
facings,  and  the  trousers  dark  green,  so  as 
to  have  the  colours  red,  white^  ^nd  green, 
which  are  the  Sicilian  colours;  and  the 
buttons  and  breast-plates  were  to  boar  the 
emblems  of  Sicily.     These  are  some  of 
them  ( produced) :  neither  the  Prince  nor 
Mt.  Scalia  saw  them.     I  only  explained  to 
them  how  the  uniforms  were  to  be  made, 
and  I  told  Mr.  Soalia  X  would  bring  him 
my  uniform  to  show  him,  but  I  did  not.   In 
consequence  of  his  not  answering  a  letter 
which  I  wrote  to  him,  I  did  not  go.     I 
cannot  precisely  say  when  it  was  that  I 
ceased  to  communicate  with  them.    T  did 
so  in  consequence  of  a  letter  which  I  received 
from  Colonel  Forbes  about  the  month  of 
February.      My    contracts   remained    as 
before  with  the  contractors,  who  held  me 
TCsiponsibld.    They  were  not  exactly  com- 
pleted, in  consequence  of  not  knowing  the 
number  of  men  we  should  have.    I  never 
received  the  funds  to  enable  me  to  com- 
plete them.    The  contracts  were  left  in  an 
unfinibhed  state.    The  clothes  were  partly 
made— I  had  seen  them  myself,  and  had 
my  own  regimentals.     I  had  not  enlisted 
the  1,260  men,  but  they  were  engaged.    I 
never  was  on  board  the  Binnbay  till  after 


she  was  seized.  I  went  on  board  about  the 
20th  March,  four  or  five  days  after  she  was' 
seised.     I  am  not  acquainted  with  the 
fitting  out  of  vessels  for  war  purposes. 

Cross-examined  by  Sir  F.  KeUy. 
Are  you  a  colonel  in  the  British  army  P-^ 
No,  I  hold  no  rank  at  all  in  the  British 
army     I  ceased  to  belong  to  the  British 
army  after  the  battle  of  Vittoria,  for  which 
I  wear  this  medal.    I  was  then  a  lieutenant 
in  the  Boyal  Horse  Guards  Blue.    I  was  a 
lieutenant-colonel  in  the  Spanish  service. 
When  I    first    communicated   with    the 
Sicilian  Government,  while  I  was  at  Pisa, 
I  was  living  as  a  gentleman  in  my  own 
house,  on  my  private  fortune.    I  entered 
into  the  Sicilian  service  in  October  1848. 
I  was  to  he  paid  full  pay  as  a  colonel. 
They  were  to  pay  me  in  ounces,  what  was 
equivalent  to  about  24«.  a  day.    After  I 
was  thus  engaged  in  their  service,  I  was 
admitted  to  their  councils  of  war,  and 
bore  part  in  them.     I  went  over  to  the 
enemy,  when  they  treated  me  I  ike  rascals, 
wht^Jk  they  placed  me  in  a  position  which 
I  am  extremely  happy  of  having  an  oppor- 
tunity of  explainini;  publicly.  Ii  was  when 
they  sent  Mr.  Castellia  over  here  to  take 
away  the  steamers.    It  was  early  in  March 
when  I  ceased    to  act  for  the  Sicilian 
Government.    I  first  communicated  with 
the  agents  here  for  the  Neapolitan  Gov- 
ernment about  tho  10th  or  12Lh  March. 
It  was  then  that  I  communicated  to  theui 
what  had  taken  place  between  the  Prince, 
Mr.  Scalia,  and  myself.     From  that  time 
to  this  I  have  more  or  less  been  in  oommu- 
nication  with  them.    I  should  say  I  could 
swear  that  I  had  twelve  interviews  with  the 
Prince  and  Mr.  Scaliay  but  I  should  think 
there  were  nearly  fifteen.     I  never  had  a 
communication  with  them  in  the  presence 
of  a  third  person,  except  once,  when  Mr. 
Latckford  was  present.    When  I  wrote  a 
letter  to  them  containing  the  enclosure,  I 
received  the  answer,  which  has  been  rea  I, 
on  23rd  January.    I  nerer  received  any 
other  letter  from  them,  except  a  note  from 
Mr.  Scalia,  which  was  of  no  importance. 
I  wrote  to  them  on  19th  February.    This 
is  the  letter  (produced).  1  have  got  a  copy 
of  it.    They  did  not  answer  it  at  all.    I 
wrote  them  another  letter  on  26  th  Febru- 
ary; this  is  it  ( pr(N2«c6<2).  I  did  not  receive 
any  answer  to  that.    I  did  receive  a  note, 
but  whether  it  related  to  that,  whether  it 
was   in  reply,  I  do  not  know.     I  nevcfr 
received  any  answer  to    that    letter  of 
26th   February.     After  26th  Febmary  I 
received  no  communication  of  any  kind 
whatever  from  them.    The  first  person  I 
communicated  with,  on  behalf  of  the  Nea- 
politan Government, was  Mr.  Whiter  of  the 
firm  of  White  and  Broughton.    They  are 
solicitors  to  Priuce  Caelelcicala,  and  th<^ 
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were  solicitors  to  my  family  many  years 
ago.  I'hey  never  acted  ae  my  solicitors. 
I  snw  Prince  Castelciciila  himself,  as  near 
as  I  can  recollect,  on  ISth  March.  I  never 
told  Prince  Granatelli  or  Mr.  8r,alia  that  I 
wou!d  betray  what  pansed  between  us  to 
the  Neapolitan  Government.  1  never  jjave 
them  the  sli^hteat  intimation  that  I  was, 
or  ever  would  be,  in  communication  with 
the  Neapolitan  Government.  I  h^ve  not 
received  any  money  from  any  of  the 
agents  of  the  Neapolitan  Government;  I 
am  to  receive  sonM.  Am  I  obliged  to 
answer  that  question?  It  was  agreed 
that  I  was  to  receive  the  pay  which  the 
Sicilians  owed  me ;  that  was  six  months* 
pay,  3002.  I  am  to  be  paid  that  for  assist- 
ivg  ^ith  my  erideuoe  to  seize  the  BoTnbay 
steamer.  I  did  give  evidence,  on  which 
the  seizure  took  place.  I  was  the  informer 
on  that  occasion. 

Sir  F.  Thseiger:  Tell  me  the  rea- 
son  why  }Ou  left  the  Sicilian  cause  P — 
I  was  charged  with  a  commission  from 
the  Sicilian  Government  to  this  country, 
which  involved  a  considerable  sum  of 
money.  When  I  ca»ne  to  this  country, 
I  went  to  the  contractors  and  made 
the  contracts  for  these  articles.  1 
showed  them  my  letters  of  instraction, 
and  asked  them  whether  they  would  ex- 
ecute the  contracts  or  not.  Their  answer 
was  this:  **  Colonel  Aubrey,  we  know 
nothing  of  Provisional  Governments,  but 
we  know  you ;  and,  if  jou  will  be  respon- 
sible, and  will  not  leave  £nglai>d,  and  in 
short  will  personally  guarantee  to  us,  we 
will  execute  these  oontractu : "  and  1 
pledged  my  word  and  honour  I  would  do 
BO ;  and  when  I  found  no  money  or  in- 
structions came,  I  Found  myself  in  a  very 
peculiar  p  >B)tii)n,  and  the  contractors 
were  pressing  me  very  mnch.  I  then 
wrote  to  Colonel  Farifos  to  tell  the  Provi- 
sional Government  of  Sicily  that,  if  the 
money  was  not  sent,  I  should  be  under 
the  neoohsity  to  seise  the  sfieamers,  in 
consequence  of  what  the  contractors 
would  oblige  me,  to  save  themselves,  to 
pay  thoraHelves,  I  then  imagined,  in  an 
action  for  debt ;  and  I  have  a  letter  from 
Colonel  Forbes  to  prove  that  he  did  make 
this  communicaticm  to  the  Gt>vernment  of 
Sicily,  and  the  result  was,  that  instead  of 
acting  like  honest  men,  they  send  a  man 
here  with  private  instructions  to  get  these 
pteamers  away  as  soon  as  possible:  and 
Cohmel  J^or6e<  wrote  to  me:  "Now, 
Colonel  Aubrey,  save  yourself;  they  are 
playing  tricks  with  you;  seize  the 
steamers;"  and  I  did.  They  wanted  to 
throw  me  over,  but  I  was  rather  too  deep 
for  them.  The  contracts  amounted  to 
1,5002. 

Benjamin  Latchford:  I  live  in  Upper 
St.  Martin's  Lane,  Westminster,  and  am 


a  military  accoutrement  maker.  Tn  Oc- 
tober 1848.  I  received  a  commis.«<ion  from 
Colonel  At^Mrey  on  the  subject  of  some 
accoutrements.  He  was  not  then  in  En>^- 
land,  but  arrived  on  2l8iDer*ember.  I  f»aw 
him  the  next  day,  and  reported  what  I  had 
done  in  pursuance  of  the  communication 
I  had  received.  I  also  received  a  com- 
rounic:»tion  from  a  Colonel  Forbes  of 
Sicily,  in  consequence  of  which  I  went  to 
Brook  Street  (that  was  befov*e  C<»1onel 
Aubrey  arrived  in  En«?land).  I  saw  Prince 
Oranatelli;  he  was  alone.  I  told  him  my 
name  was  Latch/ord,  and  said  I  had  re- 
ceived letters  from  Colonel  Forbes  and 
Colonel  Aubrey,  whom  I  had  no  doubt  he 
knew.  He  said  he  knew  Colonel  Forbes 
very  wf^U,  but  he  did  not  know  much  of 
(^o\ouel  Aubrey ;  he  had  heard  of  him.  and 
he  was  very  happy  to  see  me.  I  said  I 
was  contracting  to  supply  arms,  accoutre- 
ments, clothing,  Ac.  to  the  Sicilian  Pro- 
visicnal  Government.  I  stated  to  him 
that  my  letters  made  mention  of  two 
steamboats.  He  said  he  did  not  know 
mu^h  ab<mt  the  steamboats,  or  the  arms 
trr  accoutrements,  and  said  I  would  eet 
more  particulars  frotn  Colonel  D'Amiro. 
It  was  with  some  little  difficulty  I  could 
understand  him.  He  did  not  S|>eak  Eng- 
lish very  well  The  names  of  the  ves^^els 
were  not  mentioned,  nor  was  anythirtg 
said  as  to  the  use  to  wliich  they  were  to 
be  applied.  Nothing  wan  said  then  as  to 
the  purpose.  I  was  preparing  arms, 
mnskets,  swords,  rifles,  clothing  accoutre- 
ments, caps,  boots,  shoes,  &c.  Nothing 
was  said  in  this  firht  conversation  with 
Prince  ChranaieUi  as  to  how  they  were  to 
be  sent.  I  afterwards  went  in  search  of 
D'Arnieo,  and  found  him  in  the  neigh- 
bourhood of  Hanover  Square ;  I  cannot 
call  to  mind  the  name  of  ihe  place.  I 
went  to  the  address  the  Prince  i;ave  me. 
I  did  not  afterwards  state  to  the  Prince 
or  Mr.  Scalla  what  had  passed  between 
D*Amico  and  myself. 

Sir  F,  Kelly  objeoted  to  ^  the  recep- 
tion of  evidence  of  any  ooiiver-^ations 
with  D'AnUrOf  as  only  tending  to  prein- 
dice  the  defendants,  bat  the  Court  ruled 
it  to  be  admissible. 

I  went  to  D'Atmco  and  told  him  my  name, 
and  that  I  had  been  with  Prince  Graua- 
telU,  who  had  recommended  nie  to  call  on 
him.  He  said  he  was  very  much  fatigued, 
that  he  had  not  long  arrived,  but  be 
would  see  the  Prince  soon.  He  oould 
not  attend  to  much  that  I  bad  to  say,  but  I 
told  him  thRt  I  understood  there  were  two 
steamers  purchased,  or  about  to  be  pur- 
chased, and  that  we  were  getting  on  with 
the  arms  and  accoutrements,  &c.  in  aocord- 
anoe  with  letters  that  I  had  received 
from  Colonels  Forbes  and  Aubrey.  He 
seemed  very  much  pleased,  thanked  me. 
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and  Baid  he  would  see  me  some  other 
time.  Colonel  Aubrey  was  not  in  England 
at  that  time.  I  saw  him  on  the  2  let  or 
22nd  T/ecember,  which  was,  I  think,  six 
weeks  or  two  months  after  my  interview 
with  D'Amieo.  I  accompanied  Colonel 
A^ibrey  to  Brook  Street*  and  found  Prince 
Oranatelli  and  Signer  Sealia  there.  I 
think  they  were  together.  Lieutenant 
Waghom  had  accompanied  us  to  Brook 
Street,  but  he  was  impatient,  and  did  not 
remain  to  see  the  Prince.  I  do  not  re- 
collect the  beginning  of  what  passed,  bat 
it  was  to  the  efiTect,  that  in  consequence  of 
letters  I  had  received,  and  applications 
made  to  me  by  Colonel  Avhrey,  I  had 
made  inquiries  among  my  friends  respect- 
ing a  man  something  after  the  sort  of  Sir 
Charles  Napier,  to  command  the  steamer, 
and  I  had  succeeded  in  finding  a  man  of 
the  sort  they  wished,  Lieutenant  Waghom^ 
a  man  who  had  worked  his  way  orerland 
from  India,  and  was  well  known  in  the 
Mediterranean  ;  and  that  in  conversation 
with  him  he  had  explained  to  me  that  he 
was  well  acquainted  with  the  position  of 
every  vessel  the  King  of  Naples  had,  that 
he  had  eighteen  steamers,  and  twelve  of 
them  were  so  situated  that,  if  he  had 
command  of  the  Bombay,  manned  with 
British,  he  could  fetch  the  twelve  out  in 
twelve  days,  one  each  day.  ITie  Prince 
did  not  seem  to  understand  me  yerv  well, 
and  Colonel  Avibrey  explained  it  to  him  in 
some  other  language,  upon  which  he 
rubbed  his  hands,  and  seemed  highly 
pleased ;  but  he  did  not  talk  English  on 
that  occasion,  and  I  do  not  know  what  he 
said.  I  fancy  he  said  something,  not 
much,  in  reply  to  Colonel  Aubrey,  I  am 
not  acquainted  with  the  French  langnage. 
I  recommended  Lieutenant  WagJufrn  as  a 
very  highly  spirited  individual,  and  I 
thought  a  meritorions  officer,  snch  an  one 
as  they  wanted.  Mr.  Scalia  told  us  they 
must  communicate  with  the  Government, 
they  could  not  make  the  appointment 
themselves.  Some  explanation  was  given 
to  the  Prince  as  to  the  rank  of  Lieutenant 
Waghom t  as  he  could  not  aaite  understand 
what  a  lieutenant  was,  ana  after  that  they 
said  they  shonld  write  to  the  Grove  mm  ent 
immediately  on  the  subject.  I  afterwards 
went  down  to  the  Bombay  at  Blackwall, 
and  found  Captain  Moody  in  charge  of 
her.  I  made  an  inquiry  of  him  respecting 
Colonel  Forbes'  two  sons.  He  told  me 
that  he  hnd  no  instructions  to  take  two 
boys  to  Palermo  with  him.  I  told  him  I 
was  certain  they  were  to  go  in  that  vessel, 
as  the  other  was  gone.  He  said,  I  cannot 
take  them  nnless  you  get  an  order.  I 
asked  him  from  whom,  that  if  he  thought 
proper  T  would  go  to  Prince  Oranatelli 
and  get  the  order,  because  Prince  Grana- 
ielH  and  Mr.  Scalia,  as  envois,  had  got 


the  order  from  the  Sicilian  GoTemment 
for  them  to  go  out.  He  said,  to  save  the 
trouble  of  going  to  the  West-  end,  I  might 

8y  to  the  agents,  I  think  he  said  in  the 
Id  Jewry,  and  he  gave  me  the  name  and 
address.  I  went  there,  and  the  agents 
were  not  at  home.  Captain  Moody  de- 
sired me  to  be  as  expeditious  as  1  oould,  for 
early  on  Friday  morning  he  should  leave 
the  river.    This  was  on  the  Wednesday. 

Cross-examined  by  Sir  F.  KeUy. 

You  never  did  get  any  nuoh  order,  I 
suppose,  from  the  Prinoe  or  Mr.  Scalia  f — 
I  aid  not. 

William  Edward  Oilpin:  lam  an  army 
clothier  in  the  Strand.  I  received  an 
order  from  ColoTiel  Aubrey  for  olothiuff, 
eaps,  accoutrements,  knapsacks,  and  all 
other  articles  requisite  for  a  regiment  of 
1,200  men,  and  I  was  desired  by  him  to 

§  re  pare  patterns  of  the  clothes,  which  I 
id.  The  breastplate  and  bnttons  pro- 
duced are  what  1  so  prepared.  I  far- 
nished  Colonel  Aubrey  with  a  uniform  for 
himself  as  an  officer. 

Bernard  Webb  Drvden  :  1  have  been  for 
some  years  in  the  iHAYy.    Last  year  I  was 
cai Tying  on    business    as  a   commission 
agent  at  Liverpool.    A  steamer  called  the 
Veciis  arrived  there.     I  went  on  board, 
and  seeing  that  she  was  a  very  nice  craft, 
and  hearing  from  the  agent,  I/iherto  that 
she  was  tu  be  fitted  out  for  the  insurgent 
Government  at  Sicily,  I  applied  by  letter 
to  Prince  OranateUi  and   Mr.  Scalia   for 
the  first  lieutenancy  or  the  command  of 
her.     1  followed  up  my  letter,  to  which  I 
received  no  answer,  and  came  to  London 
and  had  an  introduction  to  Signer  Scalia^ 
and  I  presume  the  party  whom  I  never  did 
speak  to  was  the   Prince   OranateUi.       I 
repeated   to  them   the  substance   of   my 
letter,  that  I   wanted  service.    I   statcHl 
that  I  bad  served  in  seven  vessels  of  war, 
steam  frigates  (that  is  so),  and  was  with 
Lord  Keens  up  the  Indus  in  the  g^n-b<)at 
service,  that  I  had  been  eighteen  or  nine- 
teen years  at  sea,  and  felt  myself  fully 
qualified   to  carry  a  vessel   into  action. 
Signer   Scalia    said  he  could    give    nie 
nothing  definite  in  the  way  of  an  answer 
then.  I  saw  him  afterwards  several  times. 
He  told  me  that  he  could  not  give  me  an 
answer  as  to  being  put  on  pay  until  they 
heard  from  their  emissary,  who  I    pre- 
sume was  Captain  CasteUia,  who  had  ^one 
over  for  funds.    I  had  no  positive  infor- 
mation with  regard  to  the  Boimhay  from 
the  Prinoe  or  Bignor  Scalia.    I  had  my 
information    fi*om  the  intended  commo^ 
dore,  Farher.    On  one  occasion  I  bad  the 
pleasnre  of   being    at    Brook    Street    to 
breakfast  with  the  Prince,  Signer  Sealia^ 
and  Commodore  Parker^  but  nothing  tot»k 
place  that  I  could  takecotico  of  to  give  in 
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evidence.  Captain  Parker  and  myself 
were  in  the  habit  of  freely  talking  on  the 
subject  of  Sicily,  or  the  destination  of  the  I 
Bombay,  and  Signor  Scalia  was  present ; 
not  several  times,  only  on  that  one  occa- 
sion. I  heard  Signor  Sealia  say  that 
the  Bombay  and  Vectie  were  going  out  for 
the  purpose  of  being  war  steamers  against 
the  lleapolitans.  Signor  Scalia  did  not 
tell  me  tnat  Captain  Parker  was  to  be  com- 
modore. I  heard  that  from  Parker  him- 
self. Nothing  was  said  to  me  by  Signor 
SeaXia  as  to  the  persons  who  were  to  be 
employed.  I  went  on  board  the  Bombay 
I  think  early  in  Afarch.  I  saw  Mr.  WiX- 
cojf^  jun.,  and  Captain  Moody  on  boards  I 
told  Captain  Moody  that  I  had  been  expect- 
ing an  engagement  to  go  out  and  join  the 
insurgents  at  Palermo  since  November, 
and  I  wanted  for  the  sake  of  saving  ex- 
pense to  be  appointed  an  oflloer  of  the 
Bombay  MTLiW  such  time  as  I  got  out  there. 
I  told  him  that  I  had  been  so  long  with 
favourable  hopes  held  out  to  me  by 
Signor  Soatia  m  conjunction  with  Prince 
GrarhateUif  and  he  had  always  given  nie 
reason  to  suppose  I  should  go  out  in  the 
Bombay  as  the  Vectis  had  gone,  and  it  was 
to  be  hoped  that  I  should  not  be  kept 
hanging  on  any  longer,  but  should  have  a 
berth  at  once.  Captain  Moody  said,  "  If 
you  bring  a  note  from  Prince  Oranatelli 
to  mo,  I  will  make  an  officership  for  you ; 
I  am  full  at  present." 

I  was  on  board  the  Bornbay  more  than 
once.  I  had  an  opportunity  of  observ- 
ing the  way  in  which  she  was  fitted 
out.  She  was  decidedly  fitted  out  as 
a  vessel  of  war,  and  a  very  fine  one 
too.  There  is  a  great  difference  between 
a  merchant  vessel  and  a  vessel  of  war.  In 
the  first  place  she  had  masked  batteries 
for  swivel  guns — that  is  by  slipping  sun- 
dry bolts  out  of  the  bulwarks  you  have 
the  whole  surface  of  the  deck  for  the  play 
of  a  32-pounder,  or  28-pounder,  whichever 
it  may  be,  so  that  you  may  b^re  a  large 
swivel  gun.  She  also  had  circles  fitted 
for  fighting  guns,  and  also  holes  pierced 
for  fighting  bolts  or  carronades  for  shot  or 
shell.  She  bad  strengthening  knees  for 
fighting  guns  which  you  have  not  in  a 
merchant  vessel ;  they  are  to  sustain  the 
weight  of  traversing  guns  to  save  the 
deck  from  being  weakened.  She  was  a 
veiT  comfortable  ship  for  a  sailor,  for  she 
had  everything  in  proper  man-of-war 
fashion,  hammocks,  battens,  and  all  the 
rest  of  it.  They  had  hammock  netting  I 
beliuve^  but  I  will  not  swear  to  that,  but 
hooks  for  slinging  hammocks ;  I  did  not 
observe  how  many.  I  saw  racks  for  small 
arms,  and  I  understood  there  was  a  maga- 
zine, but  I  did  not  see  it.  I  believe  there 
were  two  gallevs.  It  is  not  usual  for  a 
merchant  vessel  to  have  two,  and  there 


would  be  but  one  in  a  man-of-war  like  the 
Bombay  in  my  opinion  :  it  depends  on  the 
style  of  the  vessel  $  there  are  two  generally 
speaking. 

Cross-examined  by  Sir  F.  Kelly, 
Did  Prince  Ora/naieUi  say  anything  to 
yon,  that  you  can  remember,  on  any  of 
these  subjects  P — No ;  he  Was  not  present 
when  the  conversation  took  place  about 
the  steamers.  The  vessel  was  so  con- 
structed that  it  would  receive  swivel  guns. 
There  were  none  actually  put  on  board  to 
my  knowledge.  I  saw  no  arms  at  all  on 
board,  nor  any  armament  or  furniture  for 
the  purposes  of  war.  I  think  I  first  saw 
the  vessel  in  the  latter  part  of  January. 
1  am  not  acquainted  With  the  Peninsular 
and  Oriental  Company's  steamers.  I  am 
aWare  that  the  Government  mail-packets 
are  constructed  to  receive  at  least  four 
guns  of  the  largest  ^2^e,  large  swivel  guns 
such  as  I  have  described.  I  was  never 
actually  engaged  for  the  Bombay.  1  ap- 
plied repeatedly,  but  never  got  a  definite 
answer  one  way  or  the  other.  I  was  last 
on  board  the  Bombay  I  believe  in  the 
afternoon  of  the  day  the  men  were  paid 
their  advance  notes,  and  1  believe  she  was 
to  start  next  morning ;  that  was  early  in 
March,  I  think.  At  that  time  she  bad 
not,  to  my  knowledge,  received  any  arma- 
ment, or  arms  of  any  description  on  board. 
I  have  no  idea  what  number  of  men  were 
on  board  at  that  time.  I  saw  but  very 
few ;  not  mure  than  half-a-do^en,  for  they 
were  ashore  getting  their  notes  changed. 
I  cannot  tell  how  many  hammocks  there 
were. 

Kei-examined  by  Sir  F.  Thesiger, 
You  have  been  asked  whether  you 
know  the  Grovernment  mail  steamers :  are 
those  what  you  call  war  steamers? — 
No  ;  there  are  two  distinct  classes.  One 
13  a  proper  man-of-war,  and  the  others 
may  be  made  either  a  man-of-war  or 
a  merchant  vessel.  I  have  never  seen 
one  9f  the  mail-packets  with  circles , 
but  they  might  be  made  capable  of  fight- 
ing  broadside  guns.  The  Bombay  had  no 
guns  on  board,  but  she  was  fitted  up  to 
fight  her  way  anywhere.  In  about  six 
hours  you  might  launch  the  guns,  and 
have  everything  necessary  to  fit  her  for 
action. 

David  Henry  Watson :  I  am  one  of  the 
surveyors,  outwards,  of  the  Customs.  I 
know  the  Bombay  and  Captain  Moody.  1 
have  frequently  been  on  board.  The  first 
time  was  on  Thursday,  15th  March,  and 
repeatedly  since.  She  was  decidedly 
equipped  as  a  vessel  of  war.  She  was 
equipped  as  a  war  steamer,  both  fore 
and  aft;  there  were  brass  sweeps  or 
circles  for  one  gun  forward  ana  one 
aft;   I  should  say  for  68-ponnderB,  and 
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TiiKlemeftth  eacli  of  those  circles  are 
beftmg  supported  bj  pillars  and  other 
strenglhening  rastenings,  capaMe  of  sap- 
porting  such  heavy  weigbt.  Ta  enable 
these  gnas  to  be  used  effectively  it  is 
necesf^ry  that  the  balwarks  should  fall 
down  to  enable  the  gans  to  fire  over  them. 
That  was  so  in  this  vessel.  On  each  side 
there  are  fonr  racks  with  the  requisite 
fittings  of  fighting  bolts  and  rings,  and 
bolts  for  working  heavy  carronade-^nins. 
Below,  I  saw  racks  for  mnsketry,  pistols, 
cutlasses,  and  boarding-pikes,  such  as  are 
fouitd  in  all  war-steame-s,  to  the  extent  of 
four  times  the  amount  of  what  would  l^e 
required  for  the  ordinary  crew  of  a  mer- 
chant steamer  of  that  size.  I  also  saw 
hooks  in  tie  beams  for  the  berthing  or 
sleeping  of  two  hundred  seamen.  I  also 
saw  where  the  magazine  was,  but  I  did  not 
enter  it.  The  chief  oflBcer  told  me  it 
was  the  magazine ;  Captain  Moody  did 
not.  My  impression  is  that  she  had  two 
galleys,  but  I  think  she  would  have  had 
the  same  amount  of  galley-room  as  a 
packet  steamer.  I  saw  holes  pierced  in  her 
for  fighting  bolts  or  carronacies  for  8 mall 
bhot.  She  was  not  fitted  up  as  any  mer- 
chant steamer  would  be,  however  large,  if 
intended  for  pea^able  purposes.  It  is 
decidedly  weakening  a  vessel  to  cut  down 
her  bulwarks ;  that  is  a  matter  of  necessity, 
and  for  war  alone.  It  is  not  usual  for 
Government  mail-packets  to  have  falling 
bulwarks  or  circles  for  68- pounders.  They 
are  so  constructed  as  to  be  capable  of 
having  guns  if  called  on  to  do  so.  but  they 
wonld  not  be  perforated  in  that  way,  and 
fitted  with  the  requirement  for  warfare,  in 
the  ordinary  course  of  events. 

I  took  possession  of  the  Bombay  on  Fri- 
day, 16ih  March  ;  she  was  at  the  Black- 
wall-buoy,  nnd  Captain  Moody  wa<  in  com- 
mand of  her.  Her  steam  whs  up,  and,  if  1 
had  been  ten  minutes  later,  I  should  not 
have  got  her  There  were  no  guns  on  board 
that  I  am  aware  of.  I  had  an  opportunity 
of  seeing  her  crew  on  the  previona  day 
when  they  were  shipping.  She  had  what 
I  should  call  a  fine  fair  crew,  not  for  war 
purposes.  She  had  somewhat  short  of 
sixty  hands.  I  retained  possession  of  her 
seven  weeks,  and  gave  her  up  on  the 
4th  May,  in  consequence  of  orders  from 
the  Treasury,  (a) 

Croes-ezamined  by  Sir  JP.  Keliy, 

By  whose  orders  did  you'seize  her  P — The 
Commissioners  of  Customs.    I  had  taken 


(o)  The  Kfn^  of  the  Two  Sicilies  afterwards 
took  prooeedingB  to  obtain  pottsession  of  the 
Bombay,  as  having  been  purchased  with  funds 
belongioff  to  the  Neapolitan  government :  King 
of  Tico  Sicilie9  v.  WiUcox,  below  p.  1049. 


part  in  the  previous  proceeding^  ;  in  fact, 
it  was  in  a  great  measure  from  my  repre- 
sentation that  she  was  seised.  I  did  not 
derive  my  first  information  from  Colonel 
Aubrey;  I  knew  it  a  week  before  I  saw 
him.  I  had  my  eye  on  her.  and  watched 
her  proceedings  for  some  time.  I  pot 
myself  originally  in  motion  upon  it,  and 
subsequently  collected  such  evidence  as  I 
could  ;  each  day  strengthened  my  evidence. 
Several  persons  gave  me  information 
from  time  to  time  ;  subsequently  other  in- 
formations were  laid  quite  indepevdentlj 
of  me.  I  laid  the  official  informations 
before  the  Commissioners  of  Cnstoica, 
that  thei^;  were  cei  tain  things  g^ing  on, 
and  in  consequence  I  received  certain  ia- 
strnctions.  I  «'eizfHl  her  on  the  groniid  that 
there  was  a  violation  of  this  Act  of  Parlia- 
ment. That  was,  I  |>re8nme,  communicated 
to  the  Grovernment.  I  received  my  in- 
structions to  release  her  from  the  Com- 
missioners of  Customs,  but  1  believe  they 
came  from  the  IVeasury.  I  should  say  the 
strengthening  of  the  Tessel  nas  such  as 
was  necessary  if  in  its  original  construc- 
tion it  was  contemplated  that  guns  of  a 
large  calibre  should  be  put  <m  board  and 
used.  I  do  not  know  of  my  own  knowledge 
that  every  ves-el  of  the  Peninsniar  and 
Oriental  Steam  Navigation  Company  is 
built  so  as  to  be  capable  of  taking  and 
working  four  guns  of  the  largest  calibre  ; 
I  believe  it  to  be  so.  As  this  vessel  was 
originally  constructed,  I  should  say  she 
would  be  capable  of  carrying  a  hundred 
and  fifty  passengers  besides  the  crew  of 
sixty;  but  the  deck  has  been  altered,  ard 
I  should  say  she  could  not  now  carry  forty 
pa.«<senger8.  Of  my  own  knowledge  I  do 
not  know  of  any  guns  being  on  board. 
She  was  just  about  to  sail  when  I  seized 
her. 

Cross-examined  by  Mariin. 

I  think  yoo  have  said  that  you  hnd  had 
your  eye  on  this  vessel  for  some  time  ? — 
Yos,  some  weeks.  The  first  person  I  saw 
connected  with  the  Neapolitan  embassy 
was,  I  think,  Mr.  Finch,  clerk  to  Messrs. 
White  and  Broughion,  the  attorneys  for  the 
prosecution.  I  should  say  that  was  either 
at  the  end  of  February  or  beginning  of 
March.  He  came  to  me;  it  was  full 
sixteen  days  before  the  seizure.  I  had 
paid  attention  to  the  vesbcl  two  or 
three  weeks  prerions  to  that.  I  saw  him 
several  times  before  the  seisure.  I  have 
not  received  anything  for  my  services,  nor 
any  promise  of  anything.  1  am  3i.  or  47. 
out  of  pocket.  I  do  not  expect  to  receive 
anything.  I  am  not  aware  whether  the  law 
gives  me  anything.  Of  course  I  expect 
what  the  law  gives  me.  I  do  not  expect 
to  receive  any  compensation  for  my  per- 
vices  in  this  matter. 
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Re-examined  by  Sir  F.  Thsaiger. 
T  believe  Mr»  Finch  was  collecting 
evidence  on  the  subject  of  this  vessel 
when  he  came  to  yon?— He  was,  and  he 
obtained  my  evidence;  at  least  be  came 
to  give  me  certain  informa'ion  in  re- 
gard to  the  Botnhay^  I  have  been  on 
board  the  Peninsular  and  Oriental  Steam 
Company's  vesdels.  I  think  I  have  seen 
most  of  them.  I  have  never  seen  any 
of  them  6ttod  np  with  circles  for  traTcrsing 

funs.  I  never  looked  to  see  whether  they 
ad  strengthening  knees  until  my  atten- 
tion was  called  to  this.  I  have  understood 
that  the  soantling  of  these  vessels  is 
sufficiently  strong  to  enable  them  to  be 
fitted  up  as  war-steamers.  I  never  saw 
the  contract,  but  it  is  a  matter  of  general 
notoriety  that  they  are  to  be  built  with  a 
certain  scantling. 

Friday,  July  6th. 
WUliam  Smith  Allen:  I  am  a  Joiner, 
and  have  been  engaged  in  the  businetifi 
nearly  all  my  life.  I  was  employed  by 
Mr.  Gear,  the  foreman  to  Mr.  Fitchery 
somewhere  about  la^t  October,  to  work  on 
board  the  Bombay,  I  continued  to  work 
at  her  till  sometime  in  February,  I  think. 
She  was  lying  in  the  East  India  outward- 
bouD'l  dock.  There  were  other  persons 
employed  at  the  ^ame  time  in  doinff  work 
on  btjard.  There  was  a  person  on  board 
who  gave  orders  what  was  to  be  done.  I 
do  not  know  who  he  was.  They  used  to 
call  him  the  colonel.  He  was  a  short, 
dhrkish  man  ;  I  never  heard  his  name. 
The  vessel  was  fitted  up  in  a  very  splendid 
manner.  I  should  say  it  was  more  like  a 
ship-of-war  than  a  merchant-vessel.  I 
never  saw  a  mercbant-yesael  fitted  up  like 
her.  She  was  much  stronger  than  any 
boat  I  had  ever  been  on  board  before.  J 
know  the  mail-boats ;  I  should  think  they 
have  above  one  hundmd  cabins  on  board. 
I  do  not  think  there  were  twenty  on  board 
the  Bombay,  There  was  metal  down  on 
the  deck  for  tbe  traversing  o^'  the  guns, 
and  there  were  iresh  carlins  fore  and  aFt. 
Carlins  are  pieces  of  timber  put  in  between 
the  beams  to  strengthen  and  support  the 
deck  wh-  re  the  guns  traverse.     They  were 

5nt  in  very  near  the  finish  of  the  job  about 
anuary.  I  should  say  the  metal  circles 
were  put  down  al)OQt  the  same  time 
There  was  a  magazine  down  on  the  orlop 
deck.  It  was  fitted  np  with  shelves  to 
put  anything  on,  and  I  saw  a  tin  canister 
of  some  kind  there.  I  did  not  have  much 
to  do  with  that  part  of  the  work.  It 
appeared  to  be  for  tbe  purpose  of  fitting 
into  the  racks.  There  were  racks  for 
muskets  and  swords,  but  I  did  not  see 
them  fixed.  I  was  never  down  in  the 
aimoory.    There  was  a  door  leading  into 


the  powder-magazine.  When  that  door 
was  closed,  it  seemed  all  fair  t0i:ether.  I 
should  say  people  could  observe  that  there 
was  a  door  there.  It  wa^s  a  common  duor; 
it  slid  up  to  let  the  light  in.  I  was  never 
in  that  part  but  once ;  my  work  lay  more 
in  the  cabins. 

Cross-examined  by  Sir  F.  KeUy. 

Mr^  Fiicher  it  a  large  ship-builder,  is  he 
not  F— Yes,  he  builds  ships  for  the  Penin- 
sular Company.  I  do  not  think  that  the 
dark-looking  ffentleman  who  gave  direc- 
tions about  the  work  was  either  of  the 
defendants.  What  I  have  been  talking 
about  applies  to  the  Bomha/y,  and  not  to 
the  Ganye$.  I  mean  there  were  carlins  in 
the  Bombay.  I  was  on  board  the  Ganges. 
I  never  saw  any  carlins  put  into  the 
Ganges  after  she  was  originally  con- 
structed. I  know  they  Were  put  into  the 
BoTnbay  at  the  time  I  speak  of,  because  I 
let  pieces  in  to  make  good  the  beanu 
afterwards.  They  were  in  the  after-cabin. 
I  think  I  finished  working  at  her  about 
the  middle  of  February. 

Th&mas  Rhodes :  In  March  last  I  was  at 
Liverpool,  looking  out  for  a  berth.  Captain 
Moody  examined  my  papers,  my  discharge, 
and  register-ticket,  and  I  was  admitted  as 
a  merchant  seaman  on  board  the  Vectis, 
I  Haw  Captain  Moody  on  board  the  ship ; 
he  was  the  master  of  her.  I  signed  the 
ship's  articles.  I  understood  we  were 
going  to  the  Meditorrauean.  Captain 
Moody  handed  m^  papers  to  Captain 
Bingham,  and  I  pailea  under  him.  Tbe 
ship's  articled  were  read,  I  think,  by 
Captain  Gaweon^  as  I  understood  his  name 
was*  There  were  two  Sicilian  officers  on 
board ;  one  was  named  Caitellia,  and  the 
other's  name  I  never  knew.  The  crew  con* 
sisted  of  about  thirty-five.  We  sailed  on  a 
Saturday  morning  in  March » two  or  three 
days  after  I  saw  Captain  Moody*  We  first 
put  into  Lisbon,  as  the  engines  wanted 
some  repairs.  We  stayed  there  three  or 
four  days,  and  went  next  to  Gibraltar, 
where  we  stayed  several  davs.  We  had  a 
little  cargo  to  put  on  board  the  FortufiSt 
and  I  understood  we  were  waiting  for 
Captain  Moody  to  come  out  in  the  Bombay 
to  meet  us.  Captain  Moody  did  not  sav 
anything  while  I  was  on  board  the  Vectia 
on  the  subject  of  the  Bombay,  To  the  best 
of  my  knowledffe  Oastellia  was  to  be  cap- 
tain. He  took  the  command  out  of 
Captain  BinglMm's  hands;  sometimes 
altering  tbe  oonrses.  He  seemed  to  me 
to  have  the  superior  command,  and  he  gavQ 
directions  to  Captain  Bingham*  From 
Gibraltar  we  went  direct  for  Sicily.  We 
did  not  touch  at  Malta ;  we  laid  otf'  Paler- 
mo. We  lowered  the  life-boat  there  to 
see  whether  Palermo  was  blockaded,  and 
Captain  OaeteUia  went  away  in  her,  and 
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went  on  board  another  yessel.  When  he 
came  back  we  put  the  vessel  round  and  ran 
for  Trapani.  A  Int  of  Sicilians  came  on 
board  there;  the  vessel  was  very  near 
sunk  with  thena.  They  were  people  of  all 
dcBcriptionR,  from  the  priest  to  the  pauper. 
They  brought  a  flag  with  them  of  these 
colours  (red,  white,  and  green),  and  I  saw 
things  like  these,  with  three  legs  and  a 
head  in  the  centre.  It  was  brought  into 
the  forecastle,  and  shown  me  by  a  man 
named  NicholU.  We  anchored  ai  Trapani, 
and  afterwards  slipped  the  anchor  and  ran 
for  Palermo.  As  we  were  rounding  the 
point  to  get  into  Palermo,  we  fell  in  with 
a  small  steamer,  and  we  hoisted  the 
Sicilian  coIo  ira  at  the  peak  or  gaff.  The 
company's  flag  is  a  private  signal,  in  the 
shape  or  a  diamond.  Before  we  got  into 
Palermo  that  signal  was  doused  and 
another  hoisted.  We  went  into  the  mole, 
and  next  day  all  of  us  were  landed  at  the 
castle  by  Captain  OastelUa.  I  was  after- 
wards put  on  board  the  PhilUppe  Aaguste 
and  sent  to  Syracuse;  from  thence  to 
Malta,  and  came  home. 

Cross-examined  by  Sir  F.  Kelly, 
You  were  engaged  to  go  to  some  port  in 
the  Mediterranean  P— Yes,  and  then  to  get 
another  ship  if  I  could,  and  if  not  I  was  to 
be  brought  to  England  in  one  of  the 
Peninsular  Company's  vessels.  1  was  an 
able  seaman.  We  were  to  have  bl.  for  two 
months  if  we  en  mo  home  at  the  Company's 
expense,  and  7Z.  10«.  if  we  found  a  ship 
ourselves.  I  entered  into  a  contract  in 
writing.  Th\B  is  it  {produced).  There  was 
no  ship  belonging  to  the  Peninsular  Com- 
pany at  Palermo  when  we  landed  there. 
I  came  home  from  Malta  in  the  Indvs, 
which  is  one  of  the  Company's  vessels.  I 
arrived  in  England  on  23rd  May.  I  have 
bad  my  wages,  but  have  not  been  paid  for 
the  four  or  five  days  that  I  was  starving 
at  Malta.  I  communicated  with  the  per- 
sons engaged  for  this  prosecution  the 
instant  I  saw  it  in  the  paper.  I  came  up 
to  London  on  purpose.  I  applied  to  them 
and  oflered  to  give  evidence.  I  am  to  be 
paid  the  same  as  if  I  was  at  sea.  I  am 
paid  22.  10«.  a  month,  and  16«.  a  week  for 
my  board-wages,  from  the  time  I  went  to 
give  evidence.    That  is  continuing  now. 

Be-examined  by  Sir  F.  Thesiger. 

What  are  your  ordinary  wages  as  an 
able  seaman  P—2Z.  10«.,  21.,  and  2/.  5«., 
and  my  rations.  I'here  were  two  passen- 
gers on  board  the  Vectis,  Captain  Castellia 
and  another  dark  man.  They  were  both 
Sicilians ;  no  others. 

Charles  M'Culloch:    I  have  been  em- 

filoved  as  a  stoker  on  board  steam  vessels, 
n  March  last  I  was  at  Liverpool.  1  saw 
Captain  Mooduthere,  and  applied  to  him 
fur  a  berth.     He  said  he  had  no  charge  of 


the  ship  Veeiie  at  all,  and  told  me  I  must 
go  to  the  engineer.  I  did  so.  The  engi- 
neer engaged  me,  and  I  was  afterwards  on 
board  when  the  ship's  articles  were  read. 
I  think  Captain  Moody  was  present,  but  I 
cannot  swear  what  the  articles  expressed  ; 
1  was  not  in  a  state  at  the  time  to  say.  I 
was  taking  my  farewell  of  England,  and  £ 
was  not  sober.  1  did  not  hear  Captain 
Moody,  or  anybody  iu  his  presence,  say 
anything  about  the  Bonibay  following  the 
Vectis.  I  went  out  with  her,  and  came 
home  with  the  rest  of  the  men  in  the 
Indus,  and  was  paid  off  at  Southampton. 

Cross-examined  by  Sir  JP.  KeUy. 

I  suppose  you  are  to  be  paid  like  the 
restP — I  expect  it.  I  suppose  it  comes  to 
a  good  trifle  now.  I  have  been  paid,  when 
I  returned  from  a  voyage,  at  the  rate  of 
4i.  a  month,  and  3Z.  bs.  and  3Z.  10«. :  that 
does  not  include  my  expenses.  I  have  had 
my  board.  It  is  five  or  six  weeks  ago  that 
I  first  saw  anybody  about  giving  evidence 
here.  I  have  never  asked  for  any  pay  for 
that,  and  have  never  been  promised  any- 
thing. 

Richard  Potter:  I  was  qnarter-master 
on  board  the  Vectis,  I  was  engaged  by 
Captain  Moody,  and  went  on  board  at 
Liverpool.  I  remember  the  shin's  articles 
being  read  before  the  vessel  sailed.  Cap- 
tain Moody  was  present  at  the  time,  and 
Captain  Bingham  and  Captain  Gawsott. 
Castdlia  was  not  there.  Captain  Moody 
did  not,  to  my  knowledge,  say  anytbini^ 
about  the  Bombay,  The  Vectis  was*  fitted 
up  with  circles  on  deck  to  mount  two 
large  swivel  guns.  There  were  very  strons^ 
beams  across,  underneath  the  circles. 
There  was  a  magazine.  I  never  saw  any 
armour  in  the  racks  on  board.  My  duty 
was  to  steer  the  vessel.  The  quarter- 
master does  not  have  charge  of  the  arms. 
I  had  charge  of  the  lamps,  and  everything 
that  way.  After  we  left  England,  Cap* 
tain  Bingham  took  the  command  of  her 
till  after  we  left  Gibraltar.  Captain 
Castellia  interfered  several  times  in  alter- 
ing the  courses  after  we  left  there,  but 
not  before.  We  could  not  tell  exactly 
who  then  was  in  cximmand.  We  went  to 
Sicily,  and  were  pretty  well  up  to  Palermo 
when  we  bore  away  again  for  Trapani, 
and  stopped  there  that  night.  There 
was  one  Sicilian  man-of-war  sailing  vessel 
there.  Ten  or  a  dozen  of  the  crew  of  ihe 
vessel,  with  the  boatswain,  came  on  board 
the  Vectis  in  the  morning  to  assist  in 
heaving  the  anchor  up,  out  we  were 
forced  to  slip  the  cable  and  ran  for 
Palermo.  A  Sicilian  steamer  came  ont  of 
Palermo.  We  had  English  oolours  up  at 
that  time,  but  they  were  hauled  down, 
and  the  Sicilian  flag  hoisted.  Captain 
Castellia  spoke  to  the  officers  on  board  ib^ 
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Sicilian  vessel,  and  after  that  we  ran  into 
the  •mole  and  came  to  mooringH.  On 
Friday  morning  I  was  sent  ashore  to  the 
castle.  There  were  two  other  steamers  in 
the  harbour  with  the  Sicilian  flag.  I  left; 
for  Malta  in  the  French  steamer,  and 
came  home  in  the  Indtu, 

Cross-examined  by  Chamhei's. 

Was  it  blowing  hard  when  the  men 
came  on  board  to  assist  in  getting  np  the 
anchor  P — Yes  ;  it  had  been  agreed  the 
night  before  that  they  should  come  on 
board.  We  conld  have  got  up  the  anchor 
without  their  help.  They  went  with  us 
in  the  Vectis  to  Palermo. 

Girolotno  Binondo  (through  an  inter* 
preter) :  I  am  a  native  of  Palermo.  In 
the  latter  end  of  January  or  February  I 
went  to  Brook  Street,  to  the  Prince  Gra- 
ncUelli,  to  apply  to  him  to  give  me  direc- 
tions how  to  go  back  to  Sicily.  I  was  a 
stranger  in  this  country.  The  Prince 
asked  where  I  came  from ;  I  told  him 
froni  Palermo.  He  asked  if  I  liked  to  go 
to  Sicily,  ns  1  knew  there  was  a  revolution 
there ;  I  said,  "  Yes.'*  He  said,  *'  If  you 
like  to  go  to  Sicily,  here  is  a  steamboat 
here  named  the  Bombay,  lying  at  Black- 
wall  ;  the  captain  is  an  English  captain, 
named  Captain  Moo&y ;  there  is  a  person 
named  D  Amico  on  board,  who  is  some* 
thing  in  command  " ;  that  she  was  going 
to  Palermo  against  the  Neapolitan  Govern- 
ment ;  that  she  was  going  from  here  to 
Gibraltar,  from  Gibraltar  to  Malta,  and 
from  Malta  to  Palermo.  He  said,  **  You 
are  a  young  naan,  and  if  you  go  in  the 
Bombay t  yon  will  be  in  service  at  twelve 
dollars  a  month,  victuals  and  clothes."  I 
told  him  yes,  and  he  gave  me  directions 
to  go  to  Blackwall  to  the  Bombay,  and 
speak  to  the  captain,  and  said,  "Mr. 
D^ Amico  will  be  here  to-morrow,  and  1 
will  give  him  insttuctions."  He  gave  me 
this  card  (i^roduced),  and  told  me  to  go  and 
see  Captain  CasteUia,  and  hear  what  he 
said.  He  said,  **  You  are  a  young  man; 
I  know  a  man  that  is  in  Sicily  now,  who 
has  behaved  very  well,  and  got  promoted ; 
and  if  you  do  the  same,  you  will  be  pro- 
moted yourself."  I  went  to  Gerrard 
Street,  and  saw  Captain  Oastellia,  who 
said,  **  There  is  another  steamer  at  Liver- 
pool ;  you  may  either  go  with  me  in  her 
or  in  the  Bombay"  (the  Prince  had  told 
me  Casiellia  was  the  captain  of  the  steamer 
at  Liverpool) ;  that  the  terms  were  twelve 
dollars  a  month,  victuals  and  clothes,  and 
that  the  vessels  were  to  go  against  the 
Neapolitan  Government.  I  went  on  board 
the  Bombay  in  the  basin  at  Blackwall. 
Captain  Moody  had  the  command. 
1) Amico  was  on  board,  and  said,  "Are 
you  a  Sicilian  P  "  I  said,  "Yes";  "Who 
sent  yon  here  P  "    "  The  Prince  Gra/nor 


teUi;**  **Well,  I  will  speak  to  Captain 
Moody  about  yon."  Captain  Moody  asked 
me  if  I  should  like  to  be  the  steerer  of 
the  ship;  I  said,  **Yes."  He  said  the 
wages  I  was  to  have  were  twelve  dollars  a 
month,  and  if  I  came  in  the  course  of  the 
week  he  would  let  me  know  more.  Cap- 
tain D^ Amico  said,  *'  You  are  a  young  man ; 
courage,  we  must  try  not  to  die ;  courage, 
we  must  go  forward,  and  if  we  die,  our 
friends  will  be  left  afterwards ;  you  come 
the  day  after  to-morrow  ;  we  shall  go  to  try 
the  steamer  at  Gravesend."  I  went  on 
board  at  Blackwall  on  the  day  after  the 
morrow,  when  she  was  tried.  The  Prince 
and  Moody  were  on  board.  I  do  not  know 
Signer  Sealia,  There  was  a  pilot  on 
board,  and  Captain  Moody  commanded 
the  men.  She  went  to  Gravesend,  and 
came  back  at  about  &we  o'clock  to  Black- 
wall.  I  had  been  on  board  seven  or  eight 
tinaes  before  that.  The  circles  for  the 
swivels  were  laid  down ;  there  was  only 
one  piece  wanted.  After  the  trial  trip 
Captains  D" Amico  and  Moody  told  me  le- 
peatedly  to  come  to-morrow  and  the  day 
after  to-morrow.  D'Amico  afterwards 
refused  to  receive  me.  They  suspected 
something  of  me.  I  went  on  board,  and 
he  said,  **  What  are  you  come  here  forP 
go  ashore ;  I  don't  want  to  have  anything 
more  to  do  with  you.** 

Cross-examined  by  Sir  F-  Kelly, 

What  was  your  line  of  life  before  you 
went  to  Prince  GrcmaielWs  f— A  sailor ;  I 
had  been  shipwrecked.  I  was  in  necessity 
at  the  time,  but  not  so  much.  I  told  my 
necessity  to  the  Prince.  I  had  been  to 
the  Neapolitan  Consul  and  asked  for  as- 
sistance, and  he  said,  *•  I  can  do  nothing 
for  you,  because  you  are  not  under  our 
fla^,  because  we  are  not  peaceable  with 
Sicily,"  and  told  mo  to  go  to  Prince  (^nt- 
naielli,  that  he  was  tho  person  who  woutd 
do  for  the  Sicilians.  I  did  not  tell  the 
Neapolitan  Consul  what  .had  passed  be- 
tween me  and  Prince  Gra/natelli,  I  saw 
Mr.  Gastellia  three  or  four  times.  I  did 
not  confess  to  him  that  the  Neapolitan 
Consul  was  to  pay  me  a  sura  of  money  if 
I  could  get  an  engagement  on  board  the 
Bombay ;  nothing  of  the  kind.  He  told 
me  here  yesterday  that  if  I  did  not  come 
to  the  Court  he  would  give  me  lOOZ.  or 
200Z.  On  my  oath  Prince  Granatelli  was 
on  board  the  ship  on  the  trial  trip;  I 
spoke  to. him.  1  know  him,  and  have 
seen  him  and  spoken  to  him.  That  is 
him  {touching  Signor  Scalia).  Captiiin 
Moody  entered  into  an  engagement  with 
me  to  employ  me  on  board  the  vessel. 
Cross-examined  by  Ohumbera. 

Do  you  understand  meP — Me  uncler* 
stand  very  well  on  board  ship,  if  I  was 
ou  board  ship  I  should  understand  that 
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gentloman  (Sir  F,  Kdly).  I  cannot 
talk  Knglish  very  well.  I  talk  £uf(- 
lihh  in  my  bnsineAs,  bat  no  more.  Tbe 
name  of  tne  Gon&al  for  ((aples  is  OUlone ; 
he  did  not  giTe  me  any  money.  I  only 
went  to  him  one  time.  I  have  got  140.  a 
a  week  from  Signor  Bianca  (Mr.  WkiU) 
since  I  was  tamed  oat  of  the  Bombay.  1 
went  to  him  in  February.  1  was  not  see- 
ing him  from  day  to  day  while  going  on 
board  the  Bombay  to  get  employed.  1 
have  been  sworn  to-day  according  to  the 
form  of  my  country.  I  have  not  said 
tbat  I  hare  told  one  story  and  must  stick 
to  it»  or  I  ehoald  be  sent  to  the  galleys.  I 
have  not  said  that  the  Neapolitan  Consul 
told  me  so.  If  a  person  does  not  tell  the 
truth  be  will  suffer  for  it.  1  last  sailed  in 
the  Augtuta  Jane  twelve  monthn  ago  next 
September.  Before  that  1  wks  in  tbe 
Furri^,  an  Fkiglish  vessel,  at  Plymouth. 
I  have  sailed  two  years  in  an  English 
Tehsel  since  I  left  Palermo ;  the  last  was 
wrecked  on  the  coast  of  Africa,  the  Islund 
of  St.  Vincent,  in  Sepiember.  I  came  to 
England  in  the  Fumh,  or  SmoJee.  Before 
February  I  was  in  a  Neapolitan  vessel, 
the  Caiglia;  I  lett  her  at  the  London 
Docks.  I  was  paid  by  having  my  passage 
to  England.  I  have  been  on  board  the 
Vinia,  a  Sicilian  vessel;  that  was  two 
years  ago.  I  left  her  at  Liverpool.  1 
deserted  from  her.  If  I  had  gone  back  to 
bicily,  I  should  nothrive  been  punished  as 
a  de&erter,  because  there  was  a  revolution 
there.  I  told  the  Neapolitan  Consul  I 
was  a  shipwrecked  sailor  in  great  dis- 
tress, but  did  not  a^k  charity.  I  said  the 
same  to  the  person  J  have  called  Prince 
Granatefli ;  he  gave  me  10s.  I  signed  no 
articles  for  the  Bombay, 

Re-examined  by  Sir  JP.  Thesigor. 
Did  you  always  believe  the  gentleman 
you  touched  was  Prince  Granatdli  ? — Yes  j 
all  the  conversatiouH  that  £  said  I  had  with 
him  apply  to  that  gentleman.  The  card 
was  given  me  by  him.  Captain  Casteilia 
is  in  Court ;  that  is  him  {jpointing  him  ouL ) 

Giovani  Cheerup  (through  an  interpreter) : 
I  am  a  Maltese.  1  applied  to  B*Amico  for 
a  berth  as  cook  on  board  the  Bombay  at 
Blackball.  He  said  he  woold  spetk  to 
Captain  Moody  about  me.  He  said  the 
vessel  belonged  to  bicily,  and  that  she  was 
for  Palermo,  to  go  against  the  King  of 
Naples.  He  said,  *'If  you  come  to- 
morrow you  will  see  Captain  Moody,  and 
he  will  give  you  an  answer."  I  went 
next  day,  and  saw  Captain  Moody. 
VAmico  wfl(6  there  also.  Captain  Moody 
asked  nie  whether  1  was  a  Maltese ;  I  said, 
**Ye8."  He  said,  "Have  you  ever  been 
aboard  a  man-of-war  before?"  I  said, 
"Yes,  1  have."  Ho  asked  me  if  1  had 
got  any  certificates  where  1  had  been ;  I 


showed  him  my  certiflcat^a.  He  asked 
what  wagos  I  wanted ;  1  ^d,  5{. .  He 
'said  the  ^Sicilian  (xov^-rnnent  could  not 
give  more  than  41. ;  X  said  1  would  accept 
4L  I  went  on  board  five,  six*  or  eight 
times.  I  wa«  on  board  when  she  went  to 
Gravesend.  I  saw  two  oiroks  laid  down 
on  the  deck  for  guns  to  be  worked  on ; 
one  was  pnt  forward  and  the  other  aft. 
That  was  done  about  two  weeks  before 
tbe  vessel  wa&  taken  to  Gravesend. 
Captain  Moody,  D'Amieo,  and  the  men 
who  did  the  work  were  on  board  at  th% 
time.  They  had  a  model  of  a  gnn  on 
board  at  that  time,  to  see  how  it  would 
act  on  the  circle.  Captain  Moody  met  me 
on  the  pier  at  Blackwall,  and  asked  me 
whether  I  knew  any  other  Maltese  or 
foreigners  tbat  would  take  servioe  on 
board.  I  went  next  morning  with  some 
men,  and  aaked  Captain  Moody  if  ha 
wanted  some  men  ;  he  said  no,  he  did  not 
waut  me  nor  any  men.  This  vessel  was 
fitted  up  as  a  man-of-war. 

Cross-examined  by  Chamben. 
What  man-of-war  did  you  ever  serve  on 
board  ?    Answer  me.    Yon  spoke  English 
very  well  at  the  Police  Court — Not  mooh. 
I  speak  a  word  in  the  kitchen,  no  more. 
1  have  served  on  board  English  men-ol- 
war  for  twelve  years.    The  Sophia,  ti&e 
Carytford^  the  Stnoke  brig,  and  the  Beiv^ 
dere  trigate,  and  1  have  been  in  Snglish 
merchant  vessels  as  well.    1  do  not  know 
when    I    first    mentioned    tbat    Captain 
Moody  asked  me  if  I  had  served  ou  board 
a  roan-ot-war.    He  asked  me  tor  my  oer- 
tificates,  I  showed  them  to  him,  and  then 
be  said,  "  I  hco  you  have  served  on  board  a 
man-of-war."    Before  I  took  the  men  to 
Captain  Moody,  I  had  not  seen  Mr.  White 
or  the  Neapolitan  Consul.    I  went    the 
evening  before  to  different  places  to  get 
these  men.    I  did  not  know  them  at  all. 
I  get  148.  a  week  now  from  Mr.   Whiim. 
I  have  liad  that  ever  sinoe  Captain  Moody 
dischargi  d  me.    I  found  a  person  to  take 
me  to  Mr.  WhiU;    that  is    the    oeTaon 
[^Ming  to  a  person  in  Cowrt),  1  ao  not 
know  his  name,  I  never  knew  him  before. 
He  found  me  out  at  BJackwall  after  Gap- 
tain  Moody  sent  me  away.    I  told  him 
thi.-<,  and  he  said,  *^  Well,  oome  along  with 
me,  let  us  tee  one  gentleman,  tbat  is  Mr. 
White.**    That  gentleman    had  not   told 
me  to  fetch  the  men  and  take  them  to 
Captain.  Moody.    I  saw  that  gentleman 
the  same  morning  Captain   Mo-dy  dis- 
charged me,  about  an  hour  and  a  half 
after,  at  tbe  back  of  Blaokwall  Oate.    Ko 
ono  was  with  him.    He  spoke  to   ma  in 
English.   1  do  not  know  what  he  ia.   I  am 
receiving  something  weekly  now.  Oaptain 
Moody  spoke  to  me  in  English,  he  daem 
not  speak  Italian. 
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Re-examined  bj  Bodkin. 

Before  you  produced  yonr  certifioates  to 
Captain  Moody  did  he  &sk  yon  anything 
about  having  served  on  board  a  man-of- 
war? — Yes.  I  do  not  see  the  person  in 
Court  now  that  took  ine  to  Mr.  White, 

CharieB  Auguatw  Ferguson :  I  am  a  ma^t 
and  block  maker,  nnd  a  gun-carriage 
manufacturer.  I  know  Captain  D'Amico. 
1  was  proBcnt  in  January  last  when  my 
brother  took  an  order  from  him  for  four 
gun-carriages  for  four  long  68- pounders. 
1  have  seen  D^Amico  several  times  on  my 
premises.  He  is  a  man  of  about  five  feet 
seven  inches,  a  dark,  ha ndnorae- looking, 
gentlemanly  man.  The  carriages  were 
bup  plied  from  our  place ;  my  brother 
superintended  eyerythiiig.  I  do  not  know 
where  they  went  to.  At  the  time 
D'Amico  gave  the  orders,  he  said  two  of 
them  were  for  the  Bombay ,  and  two  for 
the  Vectis,    My  brother  is  not  here. 

Cross-examined  by  Sir  F,  KeUy. 

1  presnme  you  have  no  knowledge  at 
all  that  these  guns  were  ever  put  on  board 
the  Bombay  or  the  Vectig?—]^o,  not  at 
all ;  they  never  were  to  my  knowledge  ; 
they  were  shipped  on  lionrd  sumo  vessel  in 
the  river  for  some  port  off  Portugal. 

Benjamin  Cole :  I  have  served  on  board 
steamers  and  other  vessels  as  a  coal- 
trimmer.  1  was  engaged  as  a  coal- 
trimmer  on  board  the  Bombay  for  two 
months.  1  was  discharged  on  15th  May 
by  Mr.  Walker  the  chief  officer.  I  did 
not  see  Captain  Moody  sign  my  discharge, 
but  1  have  it  here  (yroducing  it).  When 
I  first  went  on  Ixard  I  applied  to  Captain 
Moody  for  the  situation,  and  ho  told  me  1 
might  have  a  situution  if  I  came  on  board 
the  next  day.  That  was  on  1 4th  March, 
and  I  signed  articles  on  15th.  Captain 
Moody  gave  the  orders.  The  crew  con- 
sisted of  forty -one  or  forty- two,  including 
firemen,  trimmers,  sailors,  and  all.  I 
have  sailed  in  more  than  one  vesjel  of 
war.  The  Bombay  was  fitted  perfectly  as 
a  vessel  of  war.  I  sailed  on  board  the 
war  stearaPF  Salamandtr  for  two  years 
and  three  months,  and  also  on  board  the 
Meteor  war  vessel  and  the  Carron,  all 
Goverume:  t  vessels.  I  have  sailed  on 
board  merchant  btcamers  also.  I  am 
aware  of  the  difference  of  the  mode  of 
fitting.  The  Bon,hay  was  fitted  directly 
as  a  vessel  for  war.  There  were  fittings 
for  arms  under  the  half-deck,  racks  for 
muskets,  small  arms,  and  boarding  pikes. 
There  were  screws  in  the  beams  of  the 
orlop  deck  fin-  hammocks  and  lockers 
for  nearly  2(K)  men,  fore  and  aft.  The 
gun-fittings  of  the  Bombay  were  improve- 
ments upon  those  I  have  seen.  1  saw  a 
hollow  shell  and  some  shot  on  board.  T 
handled  a  shell  and  a  shot,  and  comjiared 


them  with  the  racks,  and  I  am  perfectly 
satisfied  that  the  racks  were  fitted  t  >  re- 
ceive thetn.  There  was  a  passage  right 
through  the  nngine-room  into  the  orlop 
deck ;  J  do  not  know  what  that  was  for,  I 
never  saw  it  in  a  man-of-war  or  in  a 
merchantman.  I  should  say  it  was  a 
perfect  retreat  fore  and  aft  in  case  of 
boarding  or  storming. 

Cross-esamined  by  Sir  F.  Kelly, 

Were  you  on  board  at  the  time  she  waa 
seieedP — I  was;  she  had  her  steam  up, 
and  expected  to  sail  every  moment.  In 
whatever  condition  she  was  intended  to  be 
sent  to  the  Mediterranean,  she  was  in  that 
condition  then.  She  was  so  constructed 
as  that  with  guns  and  arms  and  ammuni- 
tion, aud  a  sufficient  crew,  she  would  have 
been  in  a  condition  to  go  to  war.  At  the 
time  she  was  about  to  sail  she  had  not  a 
sufficient  crew  for  warlike  pnrposes.  We 
were  engaged  under  the  reninsular  and 
Oriental  articles.  I  never  saw  any  gnns 
or  muskets  or  pikes  on  board.  There 
were  hammocks  enough  for  the  crew. 
There  were  certain  bales  on  board,  I  should 
think  for  use.  I  do  not  think  they  were 
bales  of  eoods.  1  saw  part  of  their  con- 
tents. More  men  signed  articles  than 
sailed.  Whatever  the  articles  contained 
was  the  contract  to  which  I  and  the  others 
were  parties.  The  ship  was  perfectly 
ready  for  action,  except  wanting  the  guns, 
the  arms,  the  ammunition,  and  the  crew. 
The  shell  I  have  spoken  of  was  a  model 
shell,  lying  in  the  rack.  I  cannot  say 
whether  the  bales  were  cargo  or  not.  It 
was  something  like  serge.  Those  bales 
were  on  boaid  when  the  vessel  was  seized. 
Bo-ezamined  by  Sir  F,  Thesiger. 

Do  you  know  the  serge  that  lines  sol- 
diers'lackets  P— Yes,  I  believe  it  was  that 
sort  of  serge. 

John  Bobimon :  I  know  Captain  If <mm2|/'« 
handwriting.  1  believe  this  discharge  to 
be  his  writing.  I  have  seen  him  write, 
but  Lave  never  been  close  enough  to  notice 
it.  I  was  boatswain  on  board  the  Bombay. 
I  went  on  board  on  15th  March.  Cap  ain 
Moody  engaged  me ;  I  asked  him  for  em- 
ployment, and  he  gave  it  me.  I  was  to 
go  the  voyage  with  him  to  Gibraltar  and 
Malta,  and  any  port  or  ports  in  the  Medi- 
terranean. That  agreement  was  reduced 
into  writing,  and  I  signed  it  There  was 
nothing  agreed  upon  ditferent  from  that 
agreement,  it  was  wholly  confined  to  the 
articles. 

The  Court  would  not  receive  evidence 
as  to  the  nature  of  the  agreement  unlesa 
the  articles  were  put  in :  they  were  not 
produced. 

I  slept  on  board  most  every  nipht.  1 
have  served  on  board  men-of-war— the  BH- 
tznnia,  the  Water  Witch,  and  the  Wars^ite. 
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1  never  sailed  in  a  war  steamer ;  I  have 
been  on  board  them.  The  Bombay  was 
decidedly  fitted  as  a  war  steamer.  I  saw  a 
dark  man,   a  foreigner,   ou   board,   who 

five  orders  aboat  the  work  the  first  time 
was  on  board.  I  do  not  know  his  name, 
we  used  to  call  him  the  colonel.  She 
would  carry  250  men,  marines  and  all. 
There  was  complete  provision  for  hanging 
hammocks  for  as  large  a  crew  as  that. 
There  were  racks  for  arms  of  all  descrip- 
tion, and  two  magazines,  one  forward  and 
the  other  aft.  I  did  not  see  any  shot  or  shell. 
I  heard  the  second  mate  on  one  occasion 
give  orders  to  send  people  down  to  heave 
one  shell  overboard.  That  was  after  the 
vessel  was  seized.  I  did  not  go  below 
myself.  There  were  large  tanks  on  deck 
for  water,  which  Would latit  250  men  for 
two  months.  If  she  had  had  a  war  crew, 
we  could  have  got  her  ready  for  action  in 
one  day.  I  have  not  seen  either  of  the 
defendants  on  board,  except  Captain 
Moody. 

Cross-examined  by  Sir  F.  Kelly. 

Were  you  on  board  at  the  trial  trip  P — 
No ;  I  went  on  board  on  16th  March,  I 
think,  but  I  was  at  work  on  board  previous 
to  that  for  two  mouths  and  twelve  days. 
I  have  been  six  ydars  and  eleven  days  in 
the  Mediterranean.  I  never  served  the 
Peninsular  Company. 

Enoch  Nor  cot :  I  was  cook  on  board  the 
Bombay,  I  went  on  board  five  or  six 
times  before  I  joined  her,  while  she  was 
lying  in  the  dock.  On  those  occasions  I 
saw  Captain  Moody,  and  asked  him  where 
she  was  bound.  He  said,  *'  For  the 
Sicilian  Government,  bound  for  Malta.'* 
He  paid  she  would  be  ready  in  two  or  three 
days.  I  saw  some  foreigners  on  board  ;  I 
do  not  know  who  they  were.  I  should 
know  the  person  they  called  the  little 
colonel  again ;  I  have  not  seen  him  here 
to-day.  I  once  had  a  shell  in  my  bond 
while  on  board.  Mr.  Pitcher  was  there 
at  the  time,  and  said  it  was  a  mischief- 
making  thing  and  ought  to  be  chucked 
overboard.  I  put  it  down  on  the  deck 
again.  I  did  not  do  or  see  anything  done 
M  ith  the  shell.  1  saw  some  bales  come  on 
board  containing  bedding  and  clothing, 
apparently  for  soldiers.  I  was  not  on  board 
at  the  trial  trip.  I  went  on  board  after 
that,  and  was  on  board  when  she  was 
seized.  The  bales  were  on  board  when  I 
loired  her,  in  the  fore  part  of  the  ship 
below.  Captain  Mood/y  was  in  charge  of 
her  after  I  joined  her.  I  never  served  on 
board  an  finglish  man-of-war. 

Cross-examined  by  Sir  F.  Kelly. 

What  is  Mr.  Fitcher  ?— A  ship-builder 
at  Northfleet.    I  saw  him  on  board  several 


times.  I  dio  not  know  that  he  is  the  sbip- 
ouilder  for  the  Peninsular  and  Oriental 
Company.  I  have  seen  him  in  Court  to- 
day, I  believe.  The  shell  I  have  spoken 
of  was  hollow.  I  did  not  sign  any  articles. 

Cross-examined  by  Ghambers. 

How  long  was  it  between  the  time  when 
you  first  went  on  board  and  the  time  when 
you  actually  went  as  cook;  was  it  » 
month  P — Yes ;  better  than  a  month. 

John  Donoughue:  1  have  been  a  sailor 
five  vears.  On  14th  March,  I  went  on 
board  the  Bombay;  saw  Captain  Moody ^ 
and  asked  him  for  employment.  I  knew 
him,  and  had  seen  him  several  times  on 
shore.  I  asked  him  if  he  had  all  his  liands 
shipped;  he  said  "No,"  and  I  was  to 
come  to-morrow.  I  went  again  on  15th, 
and  asked  him  again  if  he  had  all  his  hands 
shipped.  He  said  '*  No ;  stop  a  bit,  I  do 
not  kn6w  whether  they  will  all  ship  yet.** 
They  all  came  aft,  and  some  would  not  go 
for  the  money,  and  I  went  in  one  of  their 
places.  When  I  was  on  board  on  14th,  I 
saw  a  bhell  lying  on  the  deck  on  the  star- 
board side,  abaft  the  funnel,  aft.  I  heuxi 
some  directions  g^ven  about  it.  Wood^  the 
fireman,  was  called;  he  picked  it  up  and 
went  towards  the  side  of  the  vessel,  to- 
wards the  gangway  with  it ;  I  do  not  know 
where  it  went  to ;  I  did  not  see  it  after- 
wards. I  came  agttin  on  the  16th ;  I  was 
down  below  then,  and  saw  about  fifteen 
shells  there  in  the  manger  forwards ;  there 
might  have  been  less.  They  were  shells  ai 
far  as  I  could  see ;  it  was  dark.  There 
was  a  man  below  handed  one  up,  and 
Lutont  a  waterman,  who  was  on  board, 
took  it  from  him  and  took  it  forwards.  It 
was  a  shell,  not  a  round  shot.  I  have  not 
sailed  on  board  war  vessels ;  I  never  was 
on  board  one.  I  know  the  difi'orence  in 
the  fitting  of  a  war  vessel  from  a  naer- 
cbantman.  I  have  sailed  a  good  deal  in 
the  merchant  service.  The  Bombay  was 
not  fitted  up  like  a  mei  chantman.  I  saw 
shell-racks  on  board  of  her  abaft  and 
before  the  crank.  I  never  saw  such  a 
thing  on  board  a  merchantman.  They 
were  on  the  upper  deck  j  I  saw  the  circles 
on  the  deck.  1  noticed  that  the  port-holes 
fell  down ;  I  never  saw  that  on  boai  d  a 
merchantman ;  that  would  enable  a  party 
to  work  guns  on  the  deck.  There  weie  a 
great  many  extra  ring  bolts  to  what  there 
would  be  in  a  merchant  ship.  Some  nier* 
chant  ships  have  one  gun  skft  and  one  for* 
wards,  and  ports  that  take  out  of  a  hot  day. 
I  never  before  saw  any  preparation  for*» 
68-pounder  fore  and  aft.  I  did  not  see  any 
guns  on  board.  She  looked  to  me  as  \f 
she  was  prepared  as  a  war  vessel.  That 
was  the  general  rumour  in  the  ship^a 
company. 
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Cross-examined  by  Ohamhers, 

What  loerohant  vessels  have  you  been 
on  board  ? — The  Bucephalus,  of  900  tons, 
belonging  to  Mr.  Smith;  I  have  sailed  io 
her  to  Cincntta.  iShe  is  a  free-trader,  and 
carries  out  passengers.  I  have  not  been 
the  whole  five  years  in  East  India  vebBels. 
I  have  been  in  other  ships.  I  have  seen  a 
shell  before  I  saw  this  one.  I  have  seen 
them  in  the  Tower,  piled  up,  where  the 

funs  are.  I  do  not  mean  cannon  ball, 
bere  were  other  men  in  the  ship  who 
saw  these  foarteen  or  fifteen  shf^Us.  I 
cannot  tell  you  their  names,  because  they 
will  not  come  and  speak,  they  are  not 
allowed.  The  Custom- honse  officers  came 
on  board  on  16lh.  I  think  there  were  four 
of  them.  I  was  not  on  board  when  they 
came.  I  found  them  there  afterwards. 
They  used  to  be  watching  on  deck,  but 
they  were  asleep  all  the  time,  mostly.  All 
the  time  I  was  on  board  the  ves.*<el  after 
16th,  the  Custom-house  officers  had  charge 
of  her.  I  was  paid  off  on  15th  May,  I 
stopped  there  till  my  time  was  up,  two 
months.  She  laid  off  the  buoy,  and  then 
she  came  inside  the  dock  gates,  I  sta\  ed 
in  her  six  weeks  or  two  months.  The 
Customhouse  officers  were  not  on  board 
all  that  time,  they  went  away  after  she 
was  cleared.  They  took  away  the  bags, 
and  clothes,  and  everything.  The  water 
at  the  buoy  was  deep  enough  for  a  Tessel 
to  swim  at  low  water.  I  do  not  know 
when  it  was  that  I  first  mentioned  to 
anjrbody  about  the  shells.  It  was  a  good 
while  after  1  was  paid  off. 


Cross-examined  by  Sir  F,  Kelly, 

Did  you  sign  any  articles  P — Yes,  on 
15th  March.  I  went  on  board  a  day  or 
two  before  that.  I  remained  on  board 
from  that  time  till  she  was  seized.  I  used 
to  go  ashore  sometimes.  I  waA  always  on 
board  from  March  to  May.  X  remained  on 
board  till  after  she  went  back  into  dock. 
For  several  weeks  she  was  never  out  of 
the  possession  of  the  Cubtom^house  officers. 
I  remember  some  bales  being  down  in  the 
orlop  deck.  They  remained  there  all  the 
time  the  Custom-house  officers  were  on 
board,  and  after  they  left.  They  were  got 
out  when  she  was  in  the  dock. 


Be-examined  by  ClofrJcsan, 

What  became  of  the  rest  of  the  shells  P 
— I  do  not  know ;  next  morning  they 
were  all  gone.  I  know  the  diflerence 
between  a  shot  and  a  shell,  there  is  a 
hole  in  a  shell.  I  think  a  shot  is  smaller, 
and  it  has  no  hole  in  it  that  1  am 
aware  of.    I  do  not  know  whether  these 


shells  were  hollow,  I  did  not  take  them 
up. 

The  Prince  de  Caatelcicala :  I  am  the 
accredited  minister  of  the  King  of  the 
Two  Sicilies  to  this  country,  and  have 
been  so  about  ten  years  ;  the  title  of  His 
Majesty  is,  "  Ferdinand  II..  King  of  the 
Two  Sicilies."  By  my  official  despatches 
I  was  informed  in  the  year  1847,  that  a 
revolution  had  broken  out  in  the  Island 
of  Sicily.  The  seat  of  Government  is  at 
Naples ;  there  is  a  local  administration 
at  Palermo,  acknowledged  by  the  Sove- 
reign At  present  our  flag  is  white  with 
the  royal  arms  in  red.  These  things  pro- 
duced are  not  the  emblems  of  the  Two 
Sicilies.  Since  1847,  down  to  the  present 
time,  there  has  been  peace  between  this 
country  and  the  Two  Sicilies.  I  know 
Prince  Qranatelli  and  Mr.  Scalia  by  siffht ; 
thev  do  not  hold  any  office  of  an^  kind 
unaer  the  King  of  the  Two  Sicilies.  I 
met  Prince  Qranatelli  at  Lord  PalmeV' 
ston's.  I  was  going  there  by  appoint- 
ment, and  in  the  ante-chamber  X  met 
them.  I  alpo  met  them  at  Lady  Palmer" 
stons  soirees.  Prince  Granatelli  and  Mr. 
Scalia  have  not  been  accredited  in  any 
way  to  this  country  by  the  King  of  the 
Two  Sicilies.  This  prosecution  has  been 
instituted  by  my  directions. 

Cross-examined  by  Sir  F.  Kelly, 

Has  your  Excellency  been  in  this  coun- 
tiy  continually  from  the  commencement 
of  the  troubles  in  Sicily  P— I  have ;  all  I 
know  of  the  events  which  have  taken 
place  in  either  kingdom  is  derived  either 
from  despatches  or  from  sources  of  infor- 
mation open  to  all,  I  had  my  eye  on  the 
Bombay  for  some  time.  I  took  steps  with 
a  view  to  cause  her  to  be  seized.  I  wrote 
to  Lord  Palmerston  about  it,  but  it  is  im- 
possible for  mo  to  say  the  date.  It  was 
perhaps  three  months  ago.  I  did  not 
succeed  in  persuading  his  lordship  to  seize 
the  vessel.  I  never  entered  into  any 
communication  with  any  officer  at  the 
Custom-house  respecting  the  seizure.  I 
cannot  tell  whether  my  solicitors  did  ;  I 
left  it  entirely  to  them  to  do  as  they 
thought  proper.  They  are  the  same 
gentlemen  who  are  oonductinff  this  prose^ 
cution.  I  do  not  exactly  recollect  when  I 
first  instructed  my  solicitors  to  take  steps 
with  respect  to  this  prosecution.  I  gave 
the  necesBary  orders.  Mr.  Minasi  is  the 
Neapolitan  Consul.  I  have  seen  the  per- 
son described  as  Colonel  Aubrey,  I  think 
twice.  Perhaps  it  might  have  been  on 
the  subject  of  these  proceedings.  What- 
ever bargains  have  been  made  with  wit- 
nesses to  pay  them  on  any  grounds 
whatever,  have  not  been  made  by  me« 
I  gave  my  solicitors  authority  to  do  w  hat- 
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ever  they  thoiight  proper,  as  soon  aa  I 
heard  of  these  steamers  fitting  out  against 
Hiy  Sovereign.  I  never  spoke  to  Prince 
Granaielli  in  my  life.  1  only  know  him 
from  having  seen  him  at  Lord  and  Lady 
PalmerUim^s,  and  in  the  street  ocoasioually 
afterwards,  and  the  same  as  to  Sign  or 
Sealia,  I  never  had  any  kind  of  communi- 
oation  with  Binondo,  I  do  not  know  him 
even  by  sight.  A  great  number  of  persons 
have  cnme  to  me  abont  this  business,  and  1 
have  referred  them  to  my  solicitors. 
Sometimes  I  have  not  seen  them. 

Cross-examined  by  Chambers, 

Were  yon  resident  at  Naples  in  1812, 
some  time  before  the  Treaty  of  Vienna  P 
— No ;  I  was  acquainted  with  Sicily  in 
1812.  I  was  not  acquainted  with  the 
constitution  as  then  established.  I  can- 
not say  that  I  knew  the  late  Lord 
William  JBentinek  at  that  time,  I  was 
rather  too  young.  I  was  at  that  time  in 
the  British  army.  I  wss  nut  in  Sicily  with 
Lord  William  Bentinck,  I  do  not  know 
what  was  the  nature  of  the  constitution 
established.  There  is  a  King  and  Housa 
of  Parliament  in  Sicily,  like  there  is  here. 
There  are  two  chaml>er8,  like  there  is  in 
France,  a  chamber  of  peers,  and  a  cham- 
ber of  deputies.  I  was  ambassador  to 
Switzerland  before  I  came  to  this  country. 
I  went  to  see  the  Bombay  from  the  dock- 
pier  at  Blackwall  long  before  she  was 
seized.  I  did  not  go  on  board.  There 
was  no  one  on  board.  It  was  late  in  the 
evening.  I  merely  went  to  look  at  her 
from  curiosity.  The  King  of  Sicily  ha^ 
built  vessels  in  England  thr<>ngh  my 
means;  Mr.  Pitcher  bnilt  them  for  him. 
He  did  not  build  any  last  year.  No  ves- 
sels have  been  built  for  him  within  the 
last  two  or  three  years.  They  were  war- 
steamers  that  Mr.  Pitcher  built  for  the 
King  of  Sicily.  The  guns  and  ammuni- 
tion were  not  provided  in  this  oountvy, 
but  at  Naples.  A  Neapolitan  officer  and 
crew  came  over  to  take  them  out.  They 
were  not  ful  ly  manned.  A  regular  contract 
was  made  by  the  builder,  as  well  as  with 
the  person  who  provided  the  engines,  and 
it  was  sent  to  Naples  to  be  ratiHed.  The 
King  of  Naples  was  not  then  at  war,  or  in 
contemplation  of  it.  He  was  in  want  of 
war-steamers.  He  has  always  had  war- 
steamers.  I  am  not  advised  that  his 
navy  has  been  increased  during  the  last 
two  years.  I  think  there  are  some  Eng- 
lish engineers  in  his  navy,  but  I  am  not 
aware  that  there  are  any  English  officers. 

SfEECHES  fob  the  DEfENCB. 

Sir  F.  Kelly  proceeded  to  address  the 
jury  on  behalf  of  Prinoe    Granatelli  and 


Signer  Sealiat  and  said  he  had  the  honour 
to  appear  on  behalf  of  a  nobleman  hitherto 
of  high   and   honourable  character,  who 
appealed  to  them  to  protect  him.  and  to 
say  by  their  verdiqt  that  he  was  not  guilty 
of  that  which  he  looked  upon  as  a  ^reat 
aggression — namely,    a   requital    of   the 
hospitality  which  in  these  days  of  trial 
and  danger  he  had  received  in  this  country 
by  committing  a  breach  of  its  laws.     He 
was  instructed  to    state  that    in  all  the 
political  struggles  in  which  he  had  taken 
part,  the  Prince  had  always  endeavoured 
to    obey  the  laws  of  the  country  in  which 
he    was    placed.    When  he    had    called 
attention  to  the  Act  of  Parliament  un  !er 
which  this  indictment   wa^    framed,  the 
jury  woula  be  satisfied    that,    upon  the 
the  case  as  it  had  been  laid  before  them,  no 
offence  whatever  had  been  committed,  and 
that  in  everything  Prince  OranatelU  had 
done  he  had  strictly  conformed  to  the  law. 
Nothing  whatever  had  bi^en  proved  ag;sin3t 
either    of    the    defendants,     except     by 
the  testimony  of  one  or  two    witnesses 
of  doubtful    character.    What   was   pro- 
hibited by  this    Aot  of  Parliament  was 
not  in  itself  either  unlawful  or  immoral, 
and    when    they    considered    that,    not- 
withstanding this,    the  penalty   involved 
in  its  infringement  was  of  a  very  serious 
character,  he  was  sure  they  would  agree 
with  him  that   such  an  Act  of  Parlii- 
ment  should  be  construed  most  strictly, 
and  that  no    person    ought  to    be   con- 
victed under  it,  unless  the  evidence  was 
of  the  most  clear  and  conclusive  character. 
It  would  be  most  unjust  to  make  any 
of    the    defendants   amenable    for   what 
might  have   been  S;iid   in  their  absence 
by  other  parties,  over  whom  they  could 
have     hHU     no    c^mtrol ;     and    yet    the 
principal  portion    of  the  evidence    con- 
sisted of  testimony  of  that  dL*8criptioTi. 
The  question   was,  not  whether  the  de- 
fendants might  not  be  liable  upon  some 
civil  contracts,  but  whether  they  or  Any 
of  them  had  been  guilty  of  any  of    the 
offence3    charged    agiiinst  them  in   this 
indictment ;    and  he  siubmitted  that  they 
could   not   be    convicted   unlera   it   were 
clearly  shown  that  they  had  done  eome 
distinct    act,    or    had    clearly  and    dis- 
tinctly authorized  the  doing  it.     Thanks 
to  God  and  to  their  law,  no  person  coum 
commit  a  crime  in  thi?  country  by  dele- 
gation or  agency ;  and,  if  ever  there  wa-» 
a  Odse  in  which  that  rule  should  be  strictly 
carried  out,  it  was  the  one  now  before 
them. 

What  were  the  circumstances  of  the 
case  ?  Here  was  a  nation  strugt^ling  for 
independence  and  striving  to  achieve  it. 
and  for  that  purpose  the  Provision tiI 
Goyprnment  had  entered  into  communi- 
cations with  a  number  of  persons,  and  had 


Digitized  by 


Google 


1021] 


The  Queen  against  OranatelU,  1849. 


[1022 


delegat-ed  diflTercnt  tasks  to  them,  some 
beiug  wholly  anconneoted  with  the  others. 
.Some  were  to  enter  into  commnni- 
cation  with  the  foreign  minister  of  this 
country  ;  others  were  to  enlist  soldiers  and 
seamen  ;  and  othc^rs  were  to  perform  dif- 
ferent duties,  it  being,  of  course,  quite 
clear  that  the  persons  who  despatched 
them  were  totally  ignorant  of  the  laws  of 
this  country ;  and  their  only  desire  was 
to  perform  their  duty  in  the  honourable 
and  noble  struggle  for  the  independence 
of  their  native  land.  It  waa  very  possible 
that  on  arriving  in  this  country,  while 
some  of  tliese  agents  would  take  counsel 
and  determine  to  conform  strictly  with 
the  law,  others,  either  reckless  or  nn- 
principled,  might  embark  in  prooeed- 
ings  calculated  more  speedily  to  eH'ect 
the  object  they  had  in  view,  but 
contrary  to  the  municipal  laws  of  the 
country. 

The  Act  of  Parliamemt  under  which 
this  indictment  had  been  preferred  was 
passed  in  the  year  1819,  at  the  time 
of  the  btrnggle  of  the  Spanish  colonies  in 
South  America  for  independence  of  the 
mother  country.  Attempts  had  been 
made  by  the  insurgents  to  raise  forces  in 
different  parts  of  Europe,  to  fit  out  vessels 
of  war,  and  to  despatch  them  for  hostile 

Purposes  against  the  kingdom  of  Spain, 
'he  policy  of  the  Legislature  iu  passing 
(his  Act  was  to  prevent  our  ports  from 
being  used  as  dockyards  for  fitting  out 
vessels  of  war  against  Spain;  but  there 
was  no  intention  to  interfere  with  the 
commerce  of  the  country,  and  this  Act  of 
Parliament  did  not  apply  to  the  mere 
purchase  of  vessels,  but  to  their  being 
actually  fitted  out  and  armed  for  the 
pnrposes  of  warfure.(a)  Notwithstanding 
this  Act,  any  persons,  whether  foreigners 
or  others,  had  as  much  right  to  purchase 
a  ship  and  fit  it  out  as  they  pleased,  short 
of  actual  armament,  as  they  had  to  ^o 
into  a  shop  and  purchase  any  other  article. 
There  was  also  nothing  in  the  Act  to  pre- 
vent the  purchase  of  arms  and  ammuni- 
tion. The  Legislature  had  no  int<:ntion 
to  interfere  with  the  commerce  of  the 
country,  but  what  it  declared  to  be  illegal 
was  the  using  of  the  ports  of  this  countiy 
as  dockyards  to  fit  out  armed  vessels. 
Legal  opinions  of  the  highest  authority 
could  be  cited  in  confirmation  of  this  view 
of  the  law. 

COLTMAN,  J. :  That  is  not  a  legitimate 
line  of  argument.  If  you  wish  to  argue 
the  point  yon  may  cite  authorities,  but  the 
opinions  of  learned  gentlemen  who  were 


(a)  The  words  of  69  Geo.  8.  c.  69.  s.  7  were 
**  equip,  furnish,  fit  out,  or  arm,"  or  attempt  or 
endeavour,  &c. 


perhaps  consulted  in  the  case  ought  not 
to  be  introduced. (a) 

Sir  F,  Kelly  said  he  should  cheerfully 
bow  to  the  ruling  of  the  Court,  but  it  was 
at  all  events  fair  to  infer  that  sui-h  was  the 
opini<m  of  the  Government ;  for,  acting 
under  the  advice  of  its  law  officers,  it 
had  discountenanced  ti:iis  prosecution, 
though  it  would  have  been  bound  to  insti- 
tute it  if  there  had  been  any  grounds 
for  doing  so.  The  Aot  did  not  make  it 
illegal  to  purchase  a  ^hip  of  war;  and 
when  purchased  the  owners  had  an  equal 
right  to  send  it  to  Palermo  or  any- 
where else  they  pleased.  No  doubt  it 
was  illegal  to  enlist  sokliers  and  sailors  iu 
this  country  for  the  purpose  of  fighting 
with  a  foreign  nation  at  peage  with  us ; 
but  there  was  no  evidence  of  this  having 
been  done,  except  the  testimony  of  two 
persons,  Colonel  Aubrey  and  Blnondo^ 
The  Former  had  certainly  made  out  a  very 
strong  case  against  himself,  bat  it  made 
out  nothing  against  either  of  the  defen- 
dants. This  Act  of  Parliament  had  been 
resorted  to  solely  for  the  purpose  of  en- 
abling a  ibrei^n  prince  to  wreak  his  ven- 
geance upon  some  of  his  own  people :  and 
an  Act  of  Parliament,  which  was  passed 
for  the  protection  and  benefit  of  this  king- 
dom, and  in  order  to  prevent  its  subjects 
from  entering  clandestinely  into  warfare 
with  a  friendly  State,  ought  not  to  be  per- 
mitted so  to  be  made  use  of.  If  there  had 
been  any  ground  lor  prosecuting  in  the 

S[*e8ent  case,  oould  it  be  doubted  that  the 
ritish  Government  would  have  performed 
its  duty,  and  have  instituted  a  prosecution 
if  the  circumstances  had  warranted  it  ? 

With  regard  to  the  charge  of  having 
enlisted  sailors  and  soldiers,  the  evidence 
•howed  that,  although  spies  and  informers 
had  urged  the  defendants  to  take  that 
step,  they  had  all  along  refused  to  do  so. 
There  was  no  illegality  in  purchasing  a 
ship  for  war  purposes ;  and,  although  under 
the  Act  the  exportation  of  arms  and  am- 
munition might  be  prohibited  by  an  Order 
in  Council,  jet  no  such  order  had  been 
issued  in  this  case,  and  there  was  every 
reason  to  believe  that  the  British  Govern- 
ment was  not  indisposed  to  aid  the  Sicilian 
people  in  their  noble  endeavours  to  obtnin 
independence. (&)  The  words  of  the  Act 
were  **  equip,  furnish,  fit  out,  or  arm,"  and 
a  vessel  oi  war  could  not  be  considered  as 
fitted  out  until  she  was  fully  provided 
with  men  and  arms.  [She  was,  perhaps, 
"  fitted  up."    A  lady  was  **  fitted  up  "  by 


(a)  The  Law  Officers  (Jervis  and  nomilly) 
wWised  the  Treasury,  March  2nd,  1849,  that  it 
would  be  necessary  to  prove  that  the  vessels  were 
equipped  and  fitted  out  in  a  warhke  manner. 

(6)  See  Ann.  Reg.  1649, 138. 
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baTing  ber  ear8  bored,  but  not ' '  fitted  oat " 
until  the  earrings  were  actnally  in  their 
ornamental  eitnation  ;  bo  here  the  vessel 
was  *'  fitted  np,"  perhaps,  bat,  having  no 
gans  or  other  manitions  aboard,  sbe  was 
not  '*  fitted  oat"  within  the  meaning  of 
the  Act.(a)] 

CoLTVAK,  J.,  said  that  he  did  not  go 
along  with  the  learned  coansel  in  bis  view 
of  the  law.  The  Act  of  Parliament  ex- 
preRslj  made  the  distinction  between 
fitting-ont  ar.d  arming. 

Sir  F,  Kelly  asked  the  Court  to  re- 
serve the  point  if  it  should  become  ne- 
cessary P 

CoLTMAN,  J.,  fiaid  he  had  no  objection  to 
do  BO,  bat  he  himself  had  no  doubt  upon 
ihe  sabject* 

Sir  F.  Kelly  proceeded :  It  certainly  did 
appear  to  him  that  this  was  the  correct 
interpretation  of  the  law,  and  that  it  was 
impossible  to  say  that  a  vessel  was  "  fitted- 
out "  unless  it  had  ever}- thing  on  board — 
the  whole  equipage  ds  navire,  so  as  to 
be  ready  for  immediate  action.  These 
gentlemen  had  come  to  this  counti-y  for  a 
perfectly  Iaudal)le  purpfjse,  and  they  were 
guiltless  of  any  unlawfal  acts  ;  and,  if  t^uch 
had  been  done  by  other  persons,  it  would 
be  most  unjuHt  to  hold  them  responsible. 
They  had  refused  to  be  concerned  in  these 
unlawful  proceedings,  and  he  blushed  to 
think  of  the  opinion  they  must  form  of 
the  law  of  this  country  when  they  found 
that,  under  these  circumBtances,  they  were 
dragged  into  a  criminal  court  to  answer 
an  indictment  which  contained  80  counts. 
What  must  a  foreign  nobleman  and  gentle- 
man think  of  such  a  law  P  Thev  had  come 
to  this  country  at  a  time  of  danger  and 
difficulty ;  they  had  been  received  most 
kindly  by  the  Minister  of  the  Crown  ;  and, 
although  the  time  had  not  arrived  for  for- 
mally recognizing  the  Government  which 
they  repres^ented,  they  had  reason  to  be- 
lieve that  this  would  be  done,  and  thev 
were  clearly  authorized  in  adopting  all 
lawful  and  honourable  means  for  the  inter- 
est of  that  Government.  They  were  ad  vised 
that  there  was  nothing  illegal  in  purchas- 
ing ships  of  war  for  the  defence  of  their 
country,  if  attacked.  And  with  whom  did 
they  enter  into  a  contract  for  that  pur  post  P 
"Why,  with  one  of  the  most  wealthy  and 
respectable  companies  in  the  countr}* — the 
Peninsular  and  Oriental  Steam  ^Navigation 
Company.  They  left  to  that  company  the 
entire  execution  of  the  con ti act.  and  had 
nothing  whatever  to  do  with  it.  When  they 
found  their  ship  was  eeized,  they  remon- 
stiated  with   the    Government;    and  no 

(a)  The  passage  iu  brackets  is  8upplied  from 
the  brief  report  m  Ann.  R*g.  1849,  Chron.  71, 
where  it  is  said  that  Sir  F.  Kelly  rested  his 
defence  much  on  the  verbal  criticism. 


doubt  a  full  and  proper  inquiry  was  insti- 
tur<ed,  and  the  result  was  that  the  transac- 
tion was  found  to  be  a  perfectly  honourable 
one,  and  the  vessel  was  restored.  The  defen- 
dants then  found  that  the  Act  of  Parlia- 
ment, which  was  clearly  intended  for  the 
benefit    of  this  country  only,   had    been 
brought  to  bear  upon  them  for  the  pur- 
poses of  the  King  of  the  Two   Sicilies. 
These   gentlemen    were    not    insargentg 
or    revolutionists  P     It    was    not    neces- 
sary to  refer  to  all  those  events   which 
had  4)onvulsed    Europe  for  the   last    18 
months,   but   he  would  state  one  broad 
historical  fact,  viz.,  that  these  gentlemen 
were  natives  of  a  country  which,  by  means 
of  the  arms  of  Great  Britain  and  its  media- 
tion, was  gnaranteed  a  free  constitation 
consisting  of  King,  Lords,  and  Commond. 
and,  almost  the  greatest  blessing  of  all, 
the  independence  of  the  judges,     lliese 
advantages  were  guaranteed   to   them  in 
1812  by  Lord  W.  BentincJe  ;  and  the  only 
fault    these    gentlemen    had    committed 
was  endeavouring  to  regain  that   consti- 
tution which  had  been  violated  by  all  the 
kings  of  Naples  in  succession.      In  1848 
the  Sicilian  people  were  unable  to  bear 
any    longer    the    intolerable    yoke     that 
pressed  upon  them,  and  they  rose  almost 
en  masse,  and,  with  the  single  exception 
of  the   Citadel  of    Messina,   which    was 
garrisoned  by  the  troops  of  the   king  of 
Naples,  the  whole  country  rose  as   one 
man,  and  asserted  their  right  to  the  con- 
stitution of  which  they  had  been  deprived, 
and  appealed  to  Great  Britain  to  aid  them 
in  regaining  it.     Prince   OrafiateUi  and 
Signer  Bcalia  came  to  England  in  1848 
with  that  object.    At  that  time  there  were 
no  warlike  operations  going  on  with  the 
King  of  Naples,  nor  did  any  appear  to  be 
in  contemplation.    All  Sicily  had  risen  as 
one  man,  and  everybody  was  determined 
to    support  the  constitution.      A   parlia- 
ment of  Lords  and  Commons  was  estab- 
lished, and  they  sought  a  king  who  would 
keep  faith  with  them.      The  defendants 
came  to  this  conntry,  therefore,  not  for 
the  purpose  of  getting  up  hostilities,  but 
to  obtam  the  recognition  of  their   inde- 
pendence;   and   thiy   knew,   if  they    did 
that,  there  would  be  no  necessity  for  war- 
fare, but  that  the  king  of  Naples  would  be 
compelled  to  submit ;  and  neither  he  nor 
one  of  his  soldiers  would  ever  again  set 
foot  in   Sicily.     Thev  were  received  by 
Lord  Palnwi'ston  and  his  Indy  at  theiV 
private     parties    with    favour    and    dis- 
tinction,  and  they  had,   therefore,  gt)od 
gronnds   for    believing  that  the   consti- 
tution would  be  recognized,  and  by  the 
powerful  mediation  of  England  and  fVance 
all  disputes  would  be  put  an  end  to.     Dur- 
ing all  this  period  there  were  no  hostili tit's 
going  on.    It  was  true  that  the  King  c^ 
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Naples  did  invest  the  city  of  Messina,  bnt 
the  British  and  Prenoh  Admirals  inter- 
fered, and    hostilities     were     prevented. 
There  was,  therefore,  no  ground  for  sup- 
posing that  the  defendants,   when  they 
pnrchased  these  vessels,  were  actuated  bj 
any  hostile  intentions  towards  the  King  of 
Naples,  and  their  object  rather  appeared  to 
be  to  provide  war  vessels  for  their  own  pro- 
tection and  the  other  purposes  for  which 
such  vessels  were  required  by  every  king- 
dom when  at  perfect  peace.    In  oppo.sition 
to  these  undoubted  facts  in  the  case,  what 
reliance    could  be  placed   upon   the  evi- 
dence of  such  men  as  Colonel  Aubrey  and 
Eitiondof     As  to  the  former  he  blushed 
to  mention  his  name  as  belonging  to  the 
British  army  or  the  British  nation — ^a  man 
who,  having  insinuated  himself  into  the 
secret  counsels  of  a  gallant  nation  strug- 
gling for  independence,  and  having  ob- 
tained their  confidence,  for  the  wretched 
bribe  of  dOOl,  sacrificed  his  fair  fame,  as  a 
man  and  a  British   ofiicer,  by   betraying 
them,  according  to  his  own  account,  into 
the  hands  of  their  enemies ;  and  what  was 
the  excuse  he  had  alleged  for  such  con- 
duct P     Why,   that  a  government  at  the 
commencement  of  a  great  struggle,  and 
surrounded  by  great  difiSculties,  had  not 
paid  him  as  he  expected.     Was  that  an 
excuse    for    a  British   soldier    acting  so 
basely  P     Such    a    man   was    disentitled 
to  credit.    The  other  person,  Binondo,  was 
equally    unworthy  of    belief.      He    had 
received  relief,  when  in  a  state  of  desti- 
tution, from  the  defendants ;  and  he  had 
repaid  their  kindness  by  selling  himself  to 
the  Neapolitan  Government.     He  swore 
positively  to  repeated  conversations  with 
Prince    Oranaielli,  whom    it   turned   out 
that  he  had  never  seen  in  his  life.     Such 
persons  were    unworthy  of   belief,   and, 
therefore,  he  entreated  the  jury,  for  the 
honour  of  the  British  character,  to  give  no 
effect  to  the  evidence  of  these  witnesses. 
The  fitting  np  of  the  Bombay  had  been  left 
by  the  defendants  entirely  in  the  hands  of 
the  respectable  company  from  whom  she 
was  purchased,  and  they  had  no  reason  to 
suppose  that  anything  illegal  would  be 
done.   Although  the  prosecution  could  not 
be  blamed  for  not  producing  the  contract, 
as  the  witness,  in  whose  possession  it  was, 
had  declined  to  do  so  for  fear  he  should 
implicate  himself,  yet  it  was  quite  as  in- 
convenient to  the  defendants  that  it  should 
not  have  been  produced,  as  it  would  have 
shown  the  jury  the  exact  position  of  the 
parties.     Counsel  concluded  by  emphati- 
cally calling  upon  the  jury  to  acquit  the 
whole  of  the  defendants. 

Montagu  Chambers  foUowed  for  the  de- 
fendant Moody.  Although  the  prosecution 
bad  chosen  to  designate  him  Captain  Moody, 
in    order,    probably,  to  induce  the  jury 

85284.  ' 


to  suppose  that  he  had  commanded  some 
ship  of  war,  he  was  not  at  all  entitled  to 
such  an  appellation,  except  by  courtesy 
from  having  commanded  a  merchant 
vessel.  He  was  a  highly  respectable  man, 
without  a  blemish  in  his  character,  and  had 
been  repeatedly  entrusted  by  the  P.  &  0. 
Company  to  take  nut  vessels  for  them,  and 
he  had  done  so  to  their  entire  satisfnction, 
and  during  the  whole  coulse  of  his  life  he 
had  never  lost  one  vessel  that  had  been 
under  his  oharge.  All  that  he  had  had  to  d6 
with  this  transaction  was  to  undertake  to 
conrey  the  vessel  to  its  destination,  and 
he  had  no  more  to  do  with  any  alleged 
hostile  or  warlike  intention  of  any  parties 
than  any  one  of  the  jury.  It  was  a  most 
unjust  proceeding  to  include  him  in  this 
indictment,  and  the  only  object  fordoing 
so  appeared  to  be  that  the  other  de- 
fendants might  not  have  the  benefit  of 
his  testimony  in  their  behalf.  Counsel 
proceeded  to  comment  on  the  evidence, 
and  concluded  by  expressing  his  opinion 
that  if,  under  the  circumstances  of  this 
case,  Captain  Moody  could  be  brous^ht 
within  its  provisions,  the  sooner  such 
an  Act  of  Parliament  was  burned  by  the 
hands  of  the  common  hangman  the  better. 

Summing  Up. 

CoLTMJLK,  J.,  said  this  was  a  pro- 
secution instituted  by  the  Neapolitan 
Government,  and  there  was  no  doubt  that 
they  had  as  much  right  to  adopt  such  a 
proceeding  as  any  person  under  Her 
Majesty*B  protection.  The  indictment 
divided  itself  into^  three  separate  charges 
— first,  the  enlisting  of  sailors ;  second, 
the  enlisting  of  soldiers  ;  and  third,  which 
was  the  most  material  matter,  the  fitting 
out  of  a  ship  or  vessel  with  intent  to 
employ  it  for  warlike  purposes  against 
the  king  of  Naples.  A  good  deal  had 
been  said  with  regard  to  the  intention 
of  the  Act  of  Parliament,  but,  at  present, 
he  should  tell  them  that,  if  they  were 
satisfied  that  the  vessel  was  fitted  out  for 
the  purpose  of  committing  hostilities 
against  the  Neapolitans,  and  that  the 
object  was  so  far  carried  out  as  that,  liy 
putting  armament  on  board,  she  would 
have  been  ready  to  go  into  action,  that 
would  be  quite  sufficient  to  constitute 
the  offence.(o)  The  offence  was  certainly 
no  further  immoral  and  improper  than 
as  being  a  violation  of  an  Act  of  Parlia- 
ment ;  and  a  great  deal  of  the  case  for 
the  prosecution  consisted  of  alleged  con- 
versations which  were  a  description  of 
evidence  that  was  always  looked  upon 
with  a  good  deal  of  caution,  because  it 
was  obviously  a  most  easy  matter  en- 
tirely   to  alter  the  effect  of  a    conver- 


(a)  But  see  A,  G,y,  Sillem,  2  H.  &  C.  431. 
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sation  bj  a  slight  misrepreBentation  of 
what  actuallj  occurred.  The  learned 
Judge  then  proceeded  to  read  over  the 
whole  of  the  evidence,  oommenting  upon 
it  as  he  proceeded. 

The  jury  acquitted  the  pri8oner8.(a) 

(a)  Another  instance,  in  which  the  Foreign 
Enlistment  Act,  59  Geo.  3.  c.  69.,  was  put  in  force 
bj  the  representathres  of  a  foreign  power  after  the 
British  GoTemment  had  declined  to  prosecute, 
occurred  in  1863.  In  the  August  of  that  year 
Mr.  (now  Sir  Harry)  Poland,  on  behalf  of 
Baron  Brunnow,  the  Kuftsian  ambassador,  ob- 
tained a  warrant  from  Mr.  Hall  at  Bow  Street 
for  the  arrest  of  **  Lieut."  Alfred  Styles,  of  the 
Garibaldian  Army,  who  was  enlisting  men  for 


Mateeials  Made  Use  op. — The  evi- 
dence is  taken  from  the  Central  Crimiual 
Court  Sessions  Papers,  the  indiciment 
from  4  Cox  C.C.  App.  zxvii.,  and  the 
speeches  of  counsel  and  summing-up 
from  the  Times  of  July  6th,  7th,  and  9th, 
1849,  and  the  brief  report  in  Ann.  Reg. 
1849,  Chron.  71.  The  diplomatic  corre- 
spondence has  been  obtained  from  the 
Foreign  Office. 


service  in  the  Polish  insurrection,  in  an  office 
in  Buckingham  Street,  Strand.  Styles  was  com- 
mitted for  trial,  and,  having  pleaded  guilty,  was 
released  on  his  own  recognizances. — Times, 
August  12th  and  19th,  and  Sept.  24tb,  1868. 
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REG.   V.   MARIA    MANNING. 


Proceedings  in  the  Court  op  Or  jwn  Cases  Reserved  before  Wilde, 
C.J.,  Pollock,  C.B.,  Rolfe,  B.,  CoLBRiDaE,  .J.,  Cresswell,  J.,  and 
Platp,  B.  November  7,  1849.  (Reported  in  1  Den.  C.  C.  467, 
2  C.  &  K.  887,  4  Cox  C.  C.  31.) 

Id  October  1849,  Maria  Manning ,  an  alieu-born,  wife  of  George  Frederick  Manning,  a  nataral- 
bom  subject,  having  been  indicted  with  her  husband  for  the  wilful  murder  of  Patrick  O  Connor^ 
claimed  to  be  tried  by  a  jurj  de  medietale. 

The  Court  disallowed  the  claim,  but  afterwards  reserved  the  point  for  the  Court  of  Crown 
Cases  Reserved. 

7  &  8  Vict  c.  66.  8.  16,  provided  that  any  woman  married  to  a  natnral-bom  subject  should  be 
*'  deemed  and  taken  to  be  herself  naturalized,  and  have  all  the  rights  and  privileges  of  a  natural- 
bom  subject." 

Held  by  the  Court  of  Crown  Cases  Reserved  (a) — 

Trial  by  a  jury  de  medietate—?  &  8  Vict.  c.  66.  $,  16.(6) 
That,  after  the  pasniog  of  the  above  statute,  an  alien -bom  woman,  married  to  a  natural- 
bora  subject  was  not  entitled  to  a  jury  de  medietate.{c) 

(a)  Established  by  the  Crown  Cases  Act,  1848,  U  &  12  Vict.  c.  78. 

Kb)  Rep.  33  Vict.  e.  14,  the  Naturalization  Act,  1870. 

(c)  Trial  by  jury  de  medietate  was  aboli>hod  by  the  Naturalisation  Act,  1870,  3d  Yict.  e.  14.  s.  5. 


The  prisoner  was  indicted  with  her 
husband  for  wilful  m order. (a)  Before 
plea,  application  was  made  on  her  behalf, 
that  a  jury  de  medietate  linguas  might  be 
empanelled  to  try  her,  on  the  ground  that 
she  was  an  alien. 

It  was  objected  by  the  Attorney-General 
{Sir  John  Jervie),^))  and  ruled  by  the  Court 
(Pollock,  C.B.,  Maule,  J.,  and  Ckess- 
W£LL,  J.),  that  no  such  application  could  be 
made,  nntil  the  prisoner  had  pleaded.  On  a 
plea  of  not  guilty  being  recorded,  the  appli- 
cation was  renewed,  but  on  it  being  stated 
by  counsel  for  the  prosecution,  and  not 
denied  by  the  other  side,  that  she  was 
married  to  a  natural-born  subject,  after  a 
discussion,  the  Court  decided  against  the 
claim.  Upon  this  decision,  a  suggestion 
of  the  claim,  and  the  ^rounds  of  it,  was 
entered  on  the  record,  to  which  the 
Attorney- General^  on  behalf  of  the  Crown, 
pleaded  (in  person)  that  she  was  married 
to  a  natural-bom  sabject.  Her  counsel 
demurred  to  this  plea,  and  there  was  a 
joinder  in  demurrer.(c) 


(a)  There  is  a  full  report  of  the  trial  and 
execution  of  the  prisoners  in  Ann.  Reg.  1849, 
Chron.  4,  429.  One  object  of  the  application 
was  to  procure  that  the  prisoners  should  be  tried 
separately,  as  each  desired  to  throw  the  guilt  of 
the  murder  on  the  other. 

(6)  Aftervrards  Chief  Ju.stice  of  C.P. 

(c)  Tlie  objection  thus  being  raised  on  the 
face  of  the  record,  would  of  course  have  been 
the  subject  of  a  writ  of  error,  but  the  poiut 
appearing  to  be  clear,  and  the  judges  who  pre- 
sided at  the  trial  being  unanimous  in  their  judg- 
ment, the  Attorney-General  thought  it  right  to 
refuse  his  fiat  for  the  issuing  of  the  Writ  of 


The  trial  then  proceeded,  an  English 
jury  being  empanelled,  and  the  prisoners 
were  both  convicted. 

The  following  case  was  reserved  for  the 
opinion  of  the  Court  of  Crown  Cases 
Reserved  : — 

At  the  last  session  of  the  Central 
Criminal  Court,  Frederick  George  Manr 
ning,  and  Maria  his  wife,  were  jointly  in- 
dicted for  the  murder  of  Patrick  O'Connor. 
Both  prisoners  pleaded  '*  not  guilty,"  but 
the  female  prisoner  claimed  a  jury  de 
medietate  Ungum.  She  was  born  at  Lau- 
sanne, in  Switzerland,  and  in  the  year 
1847  was  married  to  the  male  prisoner,  a 
natural-bom  subject  of  this  realm.  The 
prisoner's  counsel  referred  to  statute 
28  Edw.  3.  c.  13..  and  6  Geo.  4.  c.  6).  s.  47. 
The  Attorney-General  for  the  prosecution 
relied  upon  the  statute  7  &  8  Vict.  o.  6G« 
s.  16,  and  Barrels  case  {Moore,  f>57). 
The  judges  —the  Lord  Chief  Baron,  Mr. 
Justice  Maule,  and  Mr.  Justice  Creeevoell — ' 
decided  that  the  pnsoner  was  not  entitled 
to  a  jury  de  medietate  liitguce,  and  the 
trial  of  both  prisoners  proceeded  in  the 
ordinary  course,  and  both  were  convicted. 

Tbe  question  is,  was  the  female  prisoner 
entitled  to  a  jury  de  medietate  Ivnguoe  ? 

Ballantine  (with  whom  was  Parry)  for 
the  prisoner :  The  claim  of  tbe  prisoner  to 
be  tried  by  a  jury  de  medietate  Hnguoe  is 
founded  on  the  statute  28  Edw.  3.  c.  13. 
B.  2,  which  says — 

"And  that  in  all  manner  of  inquests  and 
proofH  which  be  to  be  taken  or  made  amongHt 

£rror,  at  least  until  the  opinion  of  the  judges 
forming  the  Court  of  Appeal,  should  be  obtained. 
—Note  in  4  Cox  C.  C.  31. 
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aliens  and  denizens,  be  they  merchants  or  other,  | 
as  well  before  the  mayor  of  the  staple,  as  before 
any  othtr  justices  or  ministers,  although  the 
King  be  party,  the  one-half  of  the  inquests  or 
proofs  shall  be  denizens,  and  the  other  l^&l^  of 
aliens,  if  so  many  aliens  and  foreigners  be  in 
the  town  or  place  where  such  inquest  or  proof 
is  to  be  taken,  that  be  not  parties,  nor  with  the 
parties  in  contrary  pleas  or  other  quarrels, 
whereof  such  inquests  or  proofs  ought  to  be 
taken." 

This  Bobject  is  referred  to  in  6  Geo*  4. 
c.  50.  B.  47,  which  seeoiB  to  be  merely 
declaratory  of  the  former  Act.     It  sayB — 

"  Nothing  herein  contained  shall  extend,  or 
be  construed  to  extend,  to  deprive  any  alien 
indicted  or  impeached  of  any  felony  or  mis- 
demeanor, of  the  right  of  being  tried  by  a  jury 
de  medietate  lingua,  hot  that  on  the  prayer  of 
every  alien  so  indicted  or  impeached,  the  sheriff, 
or  other  proper  minister,  shall,  by  command  of 
the  court,  return  for  one-half  of  the  jury  a 
competent  number  of  aliens,  if  so  many  there 
be  in  the  town  or  place  where  the  trial  is 
had,  &c.» 

It  is  clear,  therefore,  that  the  priBoner 
woald  bavo  been  entitled  to  a  jury  d^ 
medietate  ImgucB^  before  the  late  statute 
7  &  8  Vict.  0.  66.,  and  the  question  is, 
whether  that  statute  takes  away  her 
privilege,  she  having  been  at  the  time  of 
the  trial  married  to  a  British  subject. 
The  16th  section  is  as  follows: — 

"  That  any  woman  married,  or  who  shall  be 
mairicd  to  a  natural-bom  subject,  or  person 
naturalised,  shall  be  deemed  and  taken  to  be 
herself  naturalized,  and  have  all  the  rights  and 
privileges  of  a  natural-born  subject." 

The  spirit  of  that  Act  is  to  confer 
priTileges,  and  not  to  take  them  away. 
It  is  Attempted  to  deprive  the  prisoner 
by  implication  of  a  privilege  which  is  as 
valuaule  after  marriage  as  before.  The 
jury  system,  as  a  mode  of  trial,  is  a 
part  of  the  constitution  of  this  country, 
and  cannot  be  altefed  or  destroyed  with- 
out express  words  in  a  statute.  There 
is  no  mention  of  juries  in  7  &  8  Vict.  c.  66. 
The  statute  28  jEdio.  3.  o.  13.  is  "in  all 
manner  of  inquests.  &c.,a7nong8t  aliens  and 
denizens/'  not  letwemi;  it  would  there- 
fore seem  to  extend  to  denizeuB,  and  is  so 
construed  by  Chitty  in  his  Criminal  Law, 
p.  525.  At  that  time  there  could  be  no  great 
difference  between  them  us  far  as  this 
question  is  concerned,  for  the  object  was 
to  give  to  all  persons  who  had  been  bom 
abroad,  under  another  allegiance,  and 
speaking  another  language,  the  advan- 
tage of  having  some  men  upon  the  jury 
who  could  fully  understand  that  which 
they  might  wish  to  convey.  It  is  true 
the  subsequent  statute  does  not  mention 
denizens,  but  that  does  not  affect  the 
question  here. 

Wilde,  0.  J. :  Does  Chitty  refer  to  any 
authority  for    saying    that    the    Act    of 


Edward  3.  refers  to  denizens  as  well  as  to 
aliens  P 

BaUantine:  No.  It  is  the  construction 
he  puts  upon  the  Act.  From  the  circani* 
stance  that  no  means  exist  of  trying  the 
fact  of  alienage,  or  are  suggested  in  any 
of  the  authorities,  it  would  seem  that 
the  mere  claim,  on  the  part  of  the  prisoner, 
is  sufiBcient  to  give  him  the  right  to  a  jury 
de  medielcUe  lingtUB,  and  this  appears  to 
be  supported  by  Lord  HaUy  2  P.  0.  271. 
He  says — 

**  If  upon  an  indictment  of  felony  against  an 
alien,  he  allege  that  he  is  an  tiUtn,  be  may 
challenge  the  array,  &c." 

Probably  it  would  be  taken  for  granted 
that  an  English  subject  would  never  seek 
to  be  tried  by  foreigners.  6  Oeo.  4.  c.  50. 
8.  47,  says,  "  on  the  prayer  of  the  alien," 
but  says  nothing  respecting  the  proof 
of  alienage.  The  Attorney- OenercU  stated 
in  the  court  below,  that  if  he  acceded 
to  the  demand  of  a  jury  de  medie- 
tote  lingtUB,  and  it  turned  out  that,  on 
the  construction  of  this  statute,  she  wan 
not  entitled  to  it,  there  would  have  been 
a  mis-trial;  but  surely  a  prisoner,  who 
had  been  tried  at  her  ow{i  request  by  a 
jury  de  medietatelingufB^  would  be  estoppeti 
from  afterwards  contending  that  she  had 
no  right  to  what  she  had  asked  for. 

It  was  further  contended  that,  without 
reference  to  the  late  statute,  the  prisoner 
would  be  deprived  of  her  right,  by  reason 
of  her  being  jointly  indicted  with  a  natural- 
born  subject ;  an d  Barre*8  case  (a)  was  ci  ted : 
there  it  is  said  that,  upon  an  information 
exhibited  by  the  Attorney- General  agninst 
several  merchants,  some  of  whom  were 
aliens,  and  some  English,  after  issue 
joined,    the    alier»B    prayed    a    trial    j*er 


(a)  Moore,  .557,  and  4  Bac.  Abr.  566.  The 
following  is  a  translation  of  the  report  <^ 
Barrels  case  in  Moore,  557,  Mich.  40  &  41  Kliz. 
The  Attorney  of  the  Queen  laid  an  infonnati(»n 
in  the  Exchequer  against  Barre  and  divr.-s 
other  merchants,  of  whom  rome  were  aliens, 
some  English;  and  after  issue,  the  alit^na 
prayed  a  trial  per  medietatem  lingtut.  The  Court 
advised  with  all  the  judges  of  England,  and  at 
last  it  was  adjudged  that  they  could  not  hav« 
the  trial  per  medietcUem  lingua ;  because  the 
English  who  are  defendants  yt'iih  them  caDn<»t 
have  tha^  trial.  But  the  aliens  can  have  h 
trial  by  all  Epglish,  as  they  used  to  have  before 
the  statute,  and  as  they  woul4  now  have,  if  thev 
did  not  demand  that  per  wedietatem  lingHtg  ;  aod 
it  is  like  the  case  of  privilege,  where  on«r 
defendant  demands  privilege,  and  the  Court,  as 
to  his  companion,  cannot  hold  the  plea,  and  then 
he  shall  be  ousted  of  hie  privilege. — Note  in  De«« 
C.  C.  472.  The  reporter  in  2  C.  &  K.  8s* 
refers  to  the  trial  of  Haagen,  ^wensden,  an^I 
others  before  Holt,  14  St.  Tr.  559 ;  SwensdeuV 
claim  to  a  jury  de  medietate  was  allowed,  aud 
he  was  tried  separately. 
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medietatem  lingwB,  bnt  it  was  resolved  by 
all  the  judges  that  they  shoald  not  have  it ; 
and  they  likened  it  to  the  case  of  privilege, 
where  one  of  several  defendants  demands 
privilege,  and  the  Coilrt,  as  to  his  com- 
panions, cannot  hold  plea :  then  he  shall 
be  ousted  of  his  privilege.  It  is  difficult 
to  understand  that  case  in  the  short  note 
we  have  of  it,  for  there  ^eems  no  reason  why 
separate  trials  should  not  be  had,  and  then 
every  difficulty  would  be  obviated. 

But  the  main  question  is,  as  to  the  effect 
of  the  7  A  8  Vict.  c.  66.  In  putting  a  con- 
struction upon  the  words,  "all  the  rights 
and  privileges,"  in  the  16th  section,  the 
6th  section  may  help  us :  it  declares  that 
aliens  may  obtain  a  certificate  from  the 
Secretary  of  State,  giving  them  the 
privileges  of  natural*bom  subjects,  with 
certain  exceptions  mentioned  m  the  Act, 
and  such  others  as  may  be  mentioned  in 
the  certificate.  Suppose,  then,  an  alien 
Yoman  marries  a  forei{?ner  who  has  been 
naturalized,  she  would,  for  certain  pur- 
poses, be  naturalized  also,  bat  not  for  all 
purposes. 

VViLDB,  C.J. :  Name  what  privilege 
would  be  denied  to  her  P 

Ballaiitvne :  All  such  as  by  the  certifi- 
cate were  deiiied  to  her  husband.  If  her 
marriage  with  him  gives  her  certain 
rights,  it  cannot  extend  them  beyond  those 
of  the  husband  himself.  This  puts  a  limi- 
tation upon  the  16th  section,  and  shows 
that  the  privileges  conferred  are  not 
absolutely  those  of  a  British-bom  subject. 
In  Com.  Dig.  tit.  Alien  o.  8  it  is  said,  cit- 
ing Moliere'e  case  (a)— ^ 

"  'Iliough  aliens  are  subject  to  our  laws, 
and  in  enormous  offences,  as  murder,  &c.,  are 
liable  to  the  ordmary  course  of  justice,  yet  it 
may  be  too  harsh  to  panish  them  on  a  loccU 
statute.  Thus  a  French  prisoner  indicted  of 
privately  stealing  from  the  shop  was  acquitted 
of  that  by  direction  of  the  judge,  and  found 
guilty  of  larceny  only." 

The  Attorney- General  (with  whom  were 
Clarkeon,  Bodkin,  and  Clerk)  for  the 
prosecution :  First,  it  would  have  been 
clearly  a  nitis-trial  if  the  nrisoner  had 
been  tried  by  a  jury  ae  medletaie 
linguae,  and  aftcfrwards  held  not  to  have 
been  entitled  to  it,  as  it  would  have 
appeared  on  the  record  that  she  Was  not 
an  alien  born.  Barre^a  case,  as  reported 
in  Moore,  was  i-ightly  decided,  and  shows 
that  a  foreigner  indicted  with  an  English- 
man cannot  have  a  inixed  jtiry.  In  Barrels 
case  the  information  cannot  be  found,  but 
it  decides  that  a  foreigner  loses  the  pri- 
vilege when  he  is  co-defendant  with  a 
British  subject.  The  judges  compared 
the  case  to  one  of  privilege.    The  case  of 

(a)  Fost.  Cr.  L.  188  ». 


a  peer  indicted  with  a  commoner  is 
di Cerent,  because  each  class  is  entitled  to 
be  tried  by  its  peers.  The  first  mention 
of  trial  ver  medietatem  is  in  27  Edw,  3. 
c.  8.,  and  may  serve  to  shoV  the  meaning  of 
the  statute  passed  in  the  next  year — upon 
which  the  prisoner  relies.  It  enacts,  tnat 
upon  all  plaints  before  the  mayor  of  the 
staple,  upon  which  an  inquest  should  be 
awarded — 

"  If  both  parties  be  aliens^  it  shall  be  tried  by 
aliens  ;  if  both  be  denizens,  it  shall  be  tried  by 
denizens ;  if  one  a  denizen,  and  the  other  an 
alien,  one  moiety  of  the  inquest,  or  the  proof, 
shall  be  denizens,  and  the  other  aliens." 

This  statute  did  not  apply  where  the 
King  was  a  party,  bnt  the  28  Edw,  3. 
apphes  as  well  to  criminal  as  civil  cases. 
A  midtake  id  made  in  classing  denizens 
dnd  aliens  together ;  on  the  contrary,  it  is 
Obvious,  froYn  the  wording  of  the  statute, 
that  "  denizen  "  is  used  in  contradistinc- 
tion from  "  alienf,"  and  means  those  who 
have  the  position  of  British  subjects, 
whether  by  birth  or  by  patent.  Brooke's 
Abr.  tit.  "D6uizen"  and  ** Alien"  con- 
firms this  view,  and  it  is  nlaterial  to  ob- 
serve that  the  v^ord  which,  in  the  28 
Edw.  3.,  is  translated  **  o/inongst,'*  is  in 
fact  **  enire,**  which  strictly  nteans  be- 
tween, and  this  explains  the  parage  in 
Ghitty,  referred  to  on  the  other  side.  The 
statute  then  applies  to  suits  "between** 
aliens  aind  denizeuff,  bat  not  to  those  in 
which  either  plaintiffs  or  defendants  are 
of  a  mixed  character,  for  then  the  incon- 
veniences pointed  out  in  Barrels  celse  would 
arise.  Besides,  in  this  statute  "  deuizeil^  '* 
means  British  subjects. 

WiLDB,  C.J.:  Not  denizenB  by  letters 
patent,  but  denizens  by  birth. 

Attorney-Qeneral :  In  Brooke's  Abr.  tit. 
"  Denizen "  and  *'  Alien,"  part  4,  it  is 
said — 

**  Denizens  are  as  well  those  that  are  English 
bom,  as  those  who  were  aliens  and  are  made 
denizens  by  the  King  by  his  letters  patent." 
and  part  12 — 

"  Where  two  aliens  were  at  issue,  it  was 
awarded  that  they  should  be  tried  by  all 
English  ;  but  if  alien  and  denizen  are  at  issue, 
they  shall  be  tried  by  English  and  aliens." 

Secondly,  the  prisonfer.isl^not  an  alien; 
28  Edw.  3.  c.  13.  is  superseded  by  6  Oeo.  4. 
0.  50.  s.  62,  and  s.  47  re-enacts  the  law, 
bnt  limits  the  right  6f  trial  de  medietute, 
by  omitting  the  word  denizens,  thus  con- 
firming the  right  to  aliens.  The  Act  of 
7  &  8  Vict,  has  naturalized  the  prisoner. 

A  jury  de  medietate  lingtuB  has  been 
treated  as  though  the  foreigners,  which 
formed  part  of  it,  were  to  be  taken 
from  the  country  of  the  priaonei  on 
trial ;  but  a  Frenchman  might  be  fwett 
tried  by  a  jury  of  half  Enssians,  the  latter 
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not  understanding,  perhaps,  a  word  of  his 
language,  and  the  prinotple,  therefore,  of 
the  privilege  has  been  entirely  niiscon- 
oeired.  The  right  which  was  conferred 
by  statnte  may  Be  withdrawn  by  statute. 
It  is  true  that  7  &  8  Viet,  does  not  men- 
tion juries,  but  it  just  as  effeotually 
takes  away  the  right,  if  it  changes  the 
status  to  which  alone  it  was  attached.  Pe  r- 
sons  born  aliens  are  not  all  entitled  to  the 
privilege;  e.g.,  persons  naturalized  under 
Tarious  Acts  of  Parliament  for  serving  on 
Queen's  ships,  serving  three  ^ears  in  the 
whale  fishery,  &c. :  Com.  Dig.  tit.  **  Alien," 
(B.)  2.  Aliens  only  are  entitled  to  the  privi- 
lege. Is  this  prisoner  an  alien  P  The  sta- 
tute in  question  declares  that  if  she  marries 
a  natural-born  siibject  she  is  naturalized 
ijp80  facto.  She  was  so  married  at  the  time 
of  the  trial,  and  had  ceased  therefore  to  be 
an  alien.  It  is  said  that  the  naturalization 
is  not  absolute ;  but  the  words  of  the  statute 
are  as  extensive  as  they  can  be,  with  re- 

fard  to  the  woman;  there  is  no  limitation, 
t  is  true  that  in  the  15tb  section  there  is 
a  reservation  of  all  righU  of  property, 
which  in  the  case  of  the  man  might  have 
been  otherwise  restricted  by  the  certifi- 
cate ;  but  even  then  there  is  no  mention 
of  personal  rights,  which  is  a  clear  proof 
that  they  were  intentionally  excluded. 
Oan  it  be  said,  then,  that  a  naturalized 
person  is  an  alien?  In  Com.  Dig.,  tit. 
'•  Alien  "  (B.)  2.  under  the  heading,  **  Who 
is  not  an  alien  P  *'  it  is  said — 

''  If  an  aliea  be  naturalized,  he  !<hall  be  to  all 
intents  as  a  natural  8ubject,  aud  shall  inherit  as 
if  he  had  been  born  ivithin  the  King's  legiance.*' 

So  in  Co.  Litt.  129a,  it  is  said — 
"  If  an  alien  be  naturalized,  he  shall  be  to  all 
intents  as  a  natural  subject." 

Naturalization  is  larger  than  denization, 
but  even  a  denizen  by  Tetters  patent  could 
not  claim  a  jury  de  medietate.  In  the  case 
of  the  AJ)hot  of  Westmimier  v.  Executors  of 
Leman  Clerke,{a)  it  is  said^ 

'*  So  is  this  statute  vrhich  says  that  when  the 
matter  of  an  alien  born  is  in  trial,  it  shall  be 
tried  per  medietatem  lingua.  Still,  if  the  trial  be 
by  all  Englishmen,  the  judgment  is  not  er- 
roneous.*' 

Ckesswell,  J. :  I  think  that  was  where 
there  had  been  no  prayer  for  a  jury  per 
medietatem, 

Atto  ney- General:    It   is    said    that   a 

grisoner  is  entitled  to  a  Jury  de  medietate 
nawB,  on  mere  allegation  of  alienage 
and  demand,  and  that  the  prosecution 
cannot  deny  the  alienage. 

Pollock,  C.B.  :  We  think  you  need  not 
trouble  yourself  on  that  point. 

PijAtt,  B.  :  If  your  position  is  correct, 
that  naturalization  places  an  alien  in  the 

(a)  Vynr,  26  b.  pi.  172. 


precise  position  of  a  natural-bom  subject, 
why  are  the  words  '*and  have  all  the 
rights  and  privileges  of  a  natural-born 
subject "  added  p 

C&E88WELL,  J. :  It  may  have  been  to 
prevent  any  contention  as  to  her  having 
no  other  rights  than  those  of  her  husband. 

Attorney  -  General  :  Or  from  more 
abundant  caution.  .  Expletives  are  often 
so  used  in  Acts  of  Parliament,  as  *'  plunder 
or  steal,"  *'  dispose  of,  utter,  and  put 
off,"  Ac. 

BaUantine  replied. 

Wilde,  C.J.,  delivered  the  judgment 
of  the  Court :  From  the  time  this  case 
came  from  the  Central  Criminal  Court 
into  the  hands  of  the  judges,  it  has  re- 
ceived their  anxious  attention,  not  for  the 
purpose  of  forming  an  opinion,  but  in 
order  that  they  might  be  better  prepared 
to  appreciate  the  arguments  that  would  be 
addressed  to  them.  We  have  attentively 
listened  to  those  arguments,  so  very  ably 
urged  upon  us  by  Mr.  BaUantine,  and  are 
unanimously  of  opinion  that  the  objection 
cannot  be  sustained,  and  that  the  prisoner 
was  properly  tried  by  the  jury  emp:melled 
at  the  trial.  It  appears  to  all  the  judges, 
that,  for  the  purpose  of  arriving  ac  a  just 
conclusion  upon  this  case,  it  is  unnecefisary 
to  enter  into  many  of  the  topics  iutro- 
duced  in  the  course  of  the  argument.  The 
question  is  simply  this — Was  the  prisoner, 
if  aria  Manning,  an  alien  or  not  at  the 
time  of  this  tnal  p  If  she  was,  she  would 
be  entitled  to  what  she  prayed — ^to  be 
tried  by  a  jury  de  medietate  Ungues.  If 
she  was  a  British  subject,  she  would  not 
be  so  entitled.  Now  the  eftect  of  a  bill  of 
naturalization  has  not  been  questioned, 
and  one  could  scarcely  expect  that  it 
should  be ;  for  the  authority  of  the  text* 
writers  is  so  clear,  so  uniform,  and  so 
consistent,  that  no  advocate  of  the  ability 
and  learning  of  Mr.  BaUantine  would 
question  it.  By  Lord  Coke,  by  Lord 
Bacon,  by  Sir  Matthew  Hole,  and  by  every 
text-writer;  by  the  various  learned  editors 
of  all  the  editions  of  Blacksfone,  it  is  * 
proposition  universally  adopted,  that  a 
person  naturalized  becomes  to  all  intents 
and  purposes  a  Britii>h-born  subject. 
That  proposition  is  not  at  all  impugned 
by  the  circumstance  that  in  Natara- 
lization  Acts  certain  qualifications  are 
sometimes  introduced,  because  it  is  com- 
petent for  the  Legislature  to  impose  quali- 
fications individually  on  British  subjects, 
which  do  not  apply  to  other  subjects 
of  the  country.  The  Royal  Marriage  Act 
imposes  disqualification  in  regard  to  mar- 
riage on  Briiiiih  subjects,  and  variuaa 
other  statutes  disqualify  subjects  in  par- 
ticular situations  from  holding  certain 
offices,  and  exercising  certain  rights.  The 
question  in  this  case,  therefore.  ««*'^tt»«  t.'» 
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be,  what  was  the  aixitua  or  civil  or  political 
character  belonging  to  the  prisoner  at  the 
time  of  the  trial  P  The  section  of  the  Act 
80  much  relied  on  in  theargameats,  states 
that  the  party  should  be  taken  and  deemed 
to  be  naturalized.  What,  then,  is  the 
9tatu8^  what  are  the  political  rights  and 
character  of  a  person  naturalized?  Iii 
U.  Y.  JUe  Jfterre,  (a)  the  question  arose, 
whether  a  naturalization  bill  disqualified 
the  person  who  was  the  subject  of  it  from 
performing  the  office  of  constable.  It 
appeared  clear  that  the  naturalization 
was  not  a  qualified  naturalization,  but  that 
the  party  had  become  a  British  subject,  and 
was  qualified  to  exercise  an  office  of  trust 
which  the  office  of  constable  was;  but 
by  virtue  of  a  special  provision  in  the  par- 
ticular Act^disqualifying  him  from  holding 
any  office  of  trust,  he  was  held  incapaci- 
tated to  perform  the  office  of  oonstabloi 
which  was  held  to  be  one  of  tru^t.  The 
question  in  this  case,  therefore,  seems  to 
be,  what  was  the  status  or  political  or 
civil  character  attaching  to  the  prisoner 
at  the  time  of  the  trial.  The  section  of 
the  Act  so  much  relied  upon  provided  that 
the  party  should  be  **  taken  and  deemed 
to  be  naturalized.*'  Then  comes  the 
inquiry  what  arc  the  circumstances,  status, 
political  character,  and  rights  of  a  British 
bubject.  A  British  subject  may  be  subject 
to  certain  disqualifications,  but  the  Court 
knows  of  no  instance  in  which  the 
character  of  an  alien  and  a  British  subject 
are  united.  The  disqualification  imposed 
is  not  a  disqualification  that  results  from 
alienage  after  naturalization  by  the  Legis- 
lature, but  is  a  disqualification  imposed  by 
the  authority  of  Parliament  on  a  particu- 
lar individual.  If  the  efiect,  therefore, 
of  naturalization  is  to  make  the  party, 
to  all  intents  and  purposes,  a  British  sub- 
ject (aii  is  proved  by  the  authorities  to 
which  I  have  referred,  as  well  as  by  the 
very  learned  judgment  of  Sir  Matthew 
Hale  in  CoUingwood  v.  PacSt(b)  in  which 
the  whole  matter  was  gone  inte),  is  there 
anything  in  this  Act  of  Parliament  which 
at  all  qualifies  the  statement  that  a  person 
situated  as  this  prisoner  is,  shall  be  taken 
and  deemed  to  be  naturalized?  The 
argument  is,  that  the  object  of  this  statute 
was  to  give  certain  rights,  and  not  to 
take  them  away ;  but  that  might  be  urged 
in  every  case  of  every  naturalization  bill, 
because  in  no  bill  of  that  kind  is  it  said 
that  it  was  intended  to  operate  on  trial 
by  jniy,  but  that  it  was  intended  to  give 
certain  specified  rights.  What  does 
naturalization  give  ?    All  that  belongs  to 


(fi)  6  Burr,  2787. 
(6)  1  Vent.  420. 


the  character  of  a  British  subject.  What 
does  it  take  away?  All  that  does  not 
appertain  to  that  character,  for  it  makes 
the  naturalized  party  ipso  facto  a  British 
subject,  to  all  intents  and  purposes.  The 
argument  attempted  to  be  drawn  from 
the  other  parts  of  the  Act  of  Parliament 
appears  to  be,  that  a  woman  married  to  a 
husband  naturalized  in  a  particular  way 
might,  by  the  construction  contended  for 
on  the  part  of  the  Crown,  acquire  a 
difierent  statvAt  and  be  entitled  to  rights 
beyond  those  which  her  husband  possessed. 
Very  likelv<  If  the  husband  has  been 
naturalissed,  suV^ect'to  certain  disqualifi- 
cations, applied  to  him  by  legislative 
authority,  he  is  not  the  less  a  British 
subject  because  he  is  under  those  dis- 
qualifications ;  but  that  cannot  be 
taken  to  qualify  a  distinct  substantive 
enactment,  that  the  wife  should  be  natural- 
ized without  regard  to  such  disqualifica- 
tions at  all.  The  section  upon  which  that 
depends  is  in  general  terms  that  the  party 
shall  be  deemed  to  be  naturalized,  and 
have  all  the  rights  of  a  British  subject; 
and  it  is  surely  not  a  correct  construction 
to  take  words  intended  to  enlarge  the 
operation  of  the  Act,  and  argue  that  they 
were  elsewhere  used  with  the  intention 
of  restriction.  That  is  not  a  just  con- 
clusion, for  these  words  are  introduced  in 
pursuance  of  a  general  practice  adopting 
the  ordinary  phraseology  which  belongs  to 
legi^ative  grants.  The  intention  of  the 
Legittlature  in  every  Act  of  Parliament  is 
to  be  collected,  not  by  travelling  out  of 
the  Act,  but  by  looking  to  the  whole  of 
the  Act  itself;  and  it  appears  to  me  that 
the  intention  of  the  Legislature  in  this  Act 
of  Victoria  is  to  make  the  woman  a  British 
subject,  and  I  find  no  words  from  the 
beginning  to  the  end  of  the  Act  limiting 
or  enlarging  the  status  of  a  British  stibject. 
It  no  more  refers  to  the  Jury  Act  than  any 
other  Naturalization  Bill.  If  that  be  so, 
being  a  British  subject  she  is  not  entitled 
to  the  jury  which  she  claimed.  It  does 
not  seem  necessarv  to  refer  to  the  other 
points  noticed.  The  judges  limit  their 
vierws  to  the  construction  of  the  Act  of 
Victoria  as  combined  with  former  Acts, 
and  are  of  opinion  that  the  prisoner,  by 
that  statute,  became  a  Britiiih  subject,  with 
all  t)ie  incidents  attached  to  that  staUu, 
and  that  therefore  she  was  not  entitled  to 
a  jury  de  mecUetate  lin^^uas,  but  has  been 
properly  tried,  and  that  there  is  no  ground 
lor  the  objection. 

Matekials  made  Use  of.— This  report 
is  compiled  from  the  reports  in  1  Den. 
C.  C.  4d7,  2  0.  &  K.  887,  4  Cox.  C.  C.  31. 
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HOULDEN  against  SMITH. 


Judgment  of  the  Court  of  Queen's  Bench  in  an  Action  of 
Trespass  against  the  Judge  of  the  County  Court  of  Spilsby, 
before  Patteson,  Coleridge,  and  Wightman,  JJ.,  January  18, 
25,  and  February  26,  1850.  (Reported  in  14  Q.B.  841,  ano  19  L-7, 
Q.B.  170.) 

Action  of  trespass  against  the  Judge  of  the  Spilabj  County  Court,  who  had  committed  the 
plaintiff  for  failing  to  appear  to  a  summons  issued  under  9  &  10  Viet.  c.  95.  b.  98,  bamd  fidt 
b^lieTing  that  he  had  authority  to  do  so,  but  without  jurisdiction,  as  the  plaintiff  did  not  reitide  or 
carry  on  business  in  the  Spil.-<by  district,  a  fact  which  hftd  appeared  in  the  previoas  proceedings 
in  the  suit. 

Held  by  the  Court  of  Queen's  Bench — 

TrespOM — Judge  of  Court  of  Record  with  limited  juri»dictiom,{a) 
An  action  will  lie  asainst  the  judge  of  a  Court  of  Record  with  limited  jarisdictioa  for 
exceeding  his  juriKdiction  under  a  mistake  of  the  law  as  applicable  to  facts  which  vers 
before,  and  could  not  be  unknown  to,  him.(a) 

(a)  See  Colder  v.  Halket,  4  St.  Tr.  N.S.  496  »,  where  the  later  oases  are  referred  to  ;  A^ndenim 
V.  Gorrie,  1896,  1  Q.  B.  668. 


Trespass  for  false  imprisonmevi.    Pleas:' 
1.  Not  guilty.     iBBue    thereon.     2.  That 
defendant  acted  uuder  9  &  10  Vict.  c.  95.,  , 
ijiad  that  a  month's  notice  of  action  was  i 
not  given.     Replication :  that  there  was  i 
notice.     I^8^e  thereon.     On  the  trial,  be- 
fore Farhe,  B.,  at  the  Cambridge  Summer 
Assizes,  1848,  a  verdict  was  found  for  the 
plaintiff,  subject  to    the  opinion   of  this 
Court  upon  a  case,  of  which  the  substance 
was  as  follows : — 

The  defendant  was  judge  of  the  County 
Coart  of  Lincolnshire  holden  at  Spilsby. 
The  plaintiff  dwelt  and  carried  on  business 
at  Cambridge,  out  of  the  district  assigned 
to  the  Spilsby  Court.  The  defendant,  on 
tie  8th  July  1847,  gave  leave  to  two  per- 
sons of  the  names  of  Young  and  Madden 
to  summon  plaintiff  to  the  Spilsby  Court 
on  a  canse  of  action  which  had  accrued  in 
the  district  of  that  court.  Plaintiff  was 
summoned  at  Cambridge;  ho  did  not 
appear,  and,  on  proof  of  the  summons, 
judgment  was  given  against  him  by  de- 
fault. This  judgment  being  unsatisfied, 
Young  and  Madden,  the  plaintiffs  in  the 
plaint,  obtained  from  the  cotinty  court  a 
judgment  summons,  under  the  County 
Courts  Act,  9  &  10  Vict  c.  95.  B.  98,  calling 
on  the  plaintiff,  as  defendant  in  the  plaint, 
to  appear  in  the  county  court,  holden  at 
Spilsby,  in  order  to  be  examined  by  the 
judge  of  that  court,  and  giving  him  notice 
that,  in  case  of  his  not  appearing,  he 
might  be  committed  to  the  common  gaol 
at  Spilsby.  This  sumtnons  was  served  on 
the  ulaintiff  at  Cambridge,  where  he  re* 
sided,  out  of  the  district  of  the  Spiisby 


Court.  The  plaintiff  having  disregarded 
this  summons,  and  not  appearing  at  the 
Spilsby  Conrt,  and  the  service  of  the  last- 
mentioned  summons  having  been  duly 
proved,  the  defendant,  whilst  acting  as 
and  in  the  capacity  of  judge  of  the  Spikby 
County  Court,  B,nd  bond  fide  heMeving  he 
had  power  and  authority  as  such  jndge  to 
make  such  an  order,  made,  in  the  minate 
book  of  the  Spilsby  Court,  a  memorandum 
in  the  action  m  that  court,  ordering  that 
the  defendant  in  the  plaint,  the  now  pb&in- 
tiff,  should  for  his  contempt  be  committed 
to  Cambridge  gaol.  A  warrant  issued  ac- 
cordingly; and  the  plaintiff  was  taken 
under  it  and  imprisoned  in  Cambridge 
gaol  until  discharged  on  habeas  corpus. 
Notice  of  action  given  in  due  time  was 
proved. 

CouBT  07  QtrsEN's  Bench. 

Before  Paitebon,  Colsridoe,  and  Wigut- 
XAir,  JJ. 

Jannary  18  and  25,  1850. 
Watson  (a)  (for  the  plaintiff) :  The  judge 
had  no  jurisdiction  to  commit  for  con- 
tempt. 9  &  10  Viet  o.  95.  s.  98  only 
authorises  a  judgment  summons  to  be 
obtained  from  the  county  court 
"within  the  limits  of  which  the  other  party 
shall  then  dwell  or  carry  on  business." 

The  defendant,  the  judge  of  the  Spilsby 
court,  had  no  jurisdiction  to  issue  the 

(a)  Afterwards  a  Baron  of  the  Exchequer. 
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summons,  and  conseqaently  no  jarisdic- 
tion  to  commit  for  the  alleged  contempt. 
When  a  judge  has  no  jurisdiction  he  is 
responsible,  though  he  erroneously  thinks 
he  has  iurisdictiQn,  Carratt  v.  Morley.{a) 
The  defendant  in  the  present  case  is  a 
judge  of  a  court  of  reconi,  with  an  autho- 
rity limited  hy  statute.  His  order  not 
being  within  the  scope  of  his  special 
jurisdiction  given  him  by  the  statute,  is 
void ;  and  be  is  liable  in  trespass,  Watson  v. 
BodellAh)  Millar  v.  8eare.(c)  There  is  a 
class  of  cases,  of  which  Thomas  v.  Hvd' 
son(d)  is  one,  which  decide  that  an  officer, 
obeying  the  order  of  a  court,  is  protected, 
though  the  order  itself  was  void  ;  but,  as 
Bhown  in  AndretioB  V.  MaArrU,(e)  the  officer 
is  protected  hecause  he  is  bound  to  obey 
the  commands  of  his  superior,  if  formally 
given,  without  inquiring  whether  the 
superior  was  justiRed  or  not.  That  priu* 
ciple  is  not  applicable  to  the  judge 
himself,  Galder  v.  Halhet,(f)  Taaffe  v. 
I)ou>nes.(g)  Parke,  B.,  ib*  delivering  the 
judgment  of  the  Judicial  Committee  of 
Frivv  Council  in  Colder  v.  Salhet^  states 
the  law  to  be  that  a  jiidge  has  an  im- 
munity in  respect  of  any  aot  of  a  judicial 
nature  within  the  general  scope  of  his 
jurisdiction — 

**uDd  whether  there  was  any  irregularity  or 
error  in  it  or  not,  would  be  dispauishable  by 
ordinary  process  at  law.  But  the  protection 
would  clearly  not  extend  to  a  judicial  act,  done 
wholly  without  jurisdiction." 

'  He  afterwards  adds  another  qualification 
to  the  liability  of  a  judge— 

*'  It  is  well  settled  that  a  judge  of  a  court  of 
record  in  England,  with  limited  jurisdiction,  or 
a  justice  of  the  peace,  acting  judicially,  with  a 
special  and  limittd  authority,  is  not  liable  to  an 
action  of  trespaivs  for  acting  without  jurisdiction, 
unless  he  had  the  knowledge  or  means  of  know- 
ledge of  which  he  ought  to  have  availed  him- 
self, of  that  which  constitutes  the  defect  of 
jurisdiction." 

•  And  he  cites  Choinne  v.  Poole,(h)  Pike  v. 
Carter,{%)  and  Lowiher  v.  The  Earl  of 
Madnor,(j)  The  defendant,  in  the  present 
case,  had,  in  fact,  no  jurisdiction  }  for  the 
plaintiff  dwelt  and  carried  on  his  business 
cut  of  the  limits  of  the  defendant's  dis- 
trict.   Tlie  facts  show  that  the  defendant 

(a)  1  Q.  B.  18i 

(6)  14  M.  &  W.  57. 
.    (c)  2  W.  Bl.  1141. 

(d)  14  M.  &  W.  858.  Judgment  of  Exch. 
affirmed  on  Error  in  Exch.  Ch.,  Thomas  v. 
Hudson,  16  M.  &  W.  885. 

ie)  1  Q.  B.  8. 

(/)  8  Moo.  P.  C.  28;  4  St.  tr.  N.S.  481. 

(i/)  3  Moo.  r.  C.  86  note  (a)  ;  8  St.  Tr. 
N.S.  1317. 

(A)  2  Lutw.  Appendix,  1560,  1666. 

(I)  3  Bing.  78. 

O)  8  East,  118* 


had  knowledge  of  this ;  he  had  given 
leave  to  summon  the  plaintiff,  which 
leave  would  not  have  been  required  if  the 
plaintiff  had  resided  or  carried  on  his 
business  within  the  district.  The  service 
of  the  notice  in  Cambridgeshire  was  proved 
before  the  defendant  at  the  time  wnen  he 
issued  his  order  to  commit  the  plaintiff  to 
Cambridge  gaol ;  and  it  would  have  been 
wrong  to  commit  him  to  any  gaol  except 
Spilsby  if  be  had  resided  in  that  district. 

Then,  supposing  that  the  defendant  has 
a  defence,  it  is  not  open  to  him  under  the 
plea  of  Not  guilty.  In  Mostyn  v.  Fdbri- 
gas, (a)  which  was  trespass  for  false  im- 
prisonment, Lord  Mansfield  says — 

"  Nothing  is  so  clear  as  that  to  an  action  of 
this  kind  the  defendant,  if  he  has  any  justifica- 
tion, must  plead  it." 

And,  again— 

"Therefote  by  the  law  of  England,  if  an 
action  be  brought  against  a  judge  of  record  for 
an  act  done  by  him  in  his  judicial  capacity,  he 
may  plead  that  he  did  it  as  judge  of  record,  aud 
that  will  be  a  complete  justification.  So  in  this 
Casei  if  the  injury  complained  df  had  been  done 
by  the  defendant  as  a  judge,  though  it  arose  in 
a  foreign  country  where  the  technical  distinction 
of  a  court  of  record  does  not  exist,  yet  sitting 
as  a  judge  in  a  court  of  justice,  subject  to  a 
superior  review,  he  would  be  within  the  reason 
of  the  rale  which  the  law  of  England  says  shall 
be  a  justification ;  but  then  it  must  be  pleaded." 

This  is  quoted  at  the  bar  in  Picion'i 
ca8e,(&)  and  it  has  always  been  the  prac- 
tice to  plead  specially.  In  Hamond  v. 
Howell,{c)  Groenvdt  v.  Burwell,(d)  and 
Taaffe  v.  Dovmes,(e)  the  defence  was  spe- 
cially pleaded. 

WiGHTMAN,  J.,  referred  to  Holroyd  v. 
Breare.{f) 

Watson :  There  the  actual  trespasser,  in 
seizing  the  goods  of  the  plaintiff,  did  an 
act  not  authorized  by  the  defendant,  who, 
as  judge,  had  issued  process  commanding 
him  to  seize  the  goods  of  a  third  persoii. 
The  defence  Was  a  denial  that  the  de- 
fendant did  the  wrongful  act,  which  is 
Not  guilty.  In  the  present  case  the  bailiff 
imprisoned  the  plaintiff  by  express  order 
of  the  defendant,  but  he  says  he  was  jus* 
tified  in  giving  sudh  an  Order;  that  jus* 
tification  should  be  specially  pleaded. 

WiGBTMAN,  J. :  In  Licas  v.  Baron 
Brougham  and  Vatuc(g)  the  defence  was 
admitted  unddr  Not  guilty. 


(a)  1  Cowp.  161,  17*2. 
(6)  80  St.  Tr.  225,  751. 

(c)  2  Mod.  218. 

(d)  1  Ld.  Uaym.  464; 

ie)  y  8t  Tr.  N.S.  1317  ;  8  Moo*  Pi  C.  28 
note  (a). 

U)   2  B.  &  Aid.  473. 

ig)  1  Moo.  &  R.  809 ;  S.  C*  6  C,  &  P.  249  j 
3  bl.  Tr.  N.S.  569. 
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Watson :  There  the  defendant  was  pro- 
tected hj  the  common  law  as  a  judge,  and 
also  nnder  6  Geo.  4.c.  16.,  and  was  entitled 
to  plead  the  general  issue  by  s.  44  of 
that  statute;  the  last  defence  was  open 
nnder  the  general  issue,  as  the  cause  was 
before  the  rule  of  Trinity  Term,  1  Viet.{a) 
That  point  appears,  by  the  report  in  Car- 
rington  and  Payne,  to  have  been  taken  at 
the  trial,  though  it  is  not  noticed  in  the 
report  in  Moody  and  Robinson. 

WiGiiTMAN,  J. :  According  to  my  recol- 
lection of  the  case,  hovd  Lyndhurst  decided 
ic  entirely  on  the  ground  that  the  act  of  a 
court  of  record  was  not  a  primd  facie 
trespass  by  the  judge,  and  consequently 
that  proof  of  its  being  the  act  of  a  court 
of  record  was  admissible  under  Not  guilty. 

Worlledget  contra:  The  defence  may  be 
given  in  evidence  under  Not  guilty.  In 
Dicas  V.  Baron  Bronghaan  and  Vaux,(g) 
Lord  Lyndhurst  appears  to  have  acted  on 
the  principle  just  stated  from  the  Bench. 
6  Geo.  4.  c.  16.  s.  44  is  not  mentioned  in 
Moody  and  Bohinson^s  report  at  all ;  and 
the  reporters  must  have  thought  that  Lord 
Lyndhurst  ruled  only  on  the  point  which 
they  noticed.  In  Bu/ron  v.  Denman(h)  the 
Court  of  Exchequer,  on  a  trial  at  bar, 
directed  the  jury  that,  if  the  seizure  of 
the  goods  by  the  defendant  was  a  seizure 
bv  the  Cro\^n,  it  wus  an  aot  of  State,  for 
which  the  defendant  was  irresponsible, 
and,  therefore,  entitled  to  a  verdict  on 
Not  guilty.  That  is  the  very  principle  of 
Dicas  V.  Baron  Brougluim  and  Vaux,{c)  as 
stated  in  Moody  and  E^fbinson.  There  are 
other  authorities  for  it— Tinsley  v.  NaS' 
sau,{d)  Tunno  v.  Morris.(e) 

GoLE&iDGE,  J. :  These  two  last  ca^^es 
seem  to  be  open  to  the  same  explanation 
as  Holroyd  v.  Breare.(f) 

Worlledge:  In  Le  Cava  v.  Uden.ig)  an 
action  of  trespass  for  false  imprisonment 
incidental  to  the  taking  of  a  ship  as  prize 
which  was  afterwards  acquitted  by  the 
Court  of  Admiralty,  Not  guiltv  was  the 
only  plea.  In  C alder  v.  Halket{h)  the 
Court  seems  to  have  inclined  to  the  opi- 
nion that  the  same  plea  was  sufficient  at 
common  law.  The  imprisonment  here 
was  by  a  warrant  under  the  seal  of  the 
court.  It  is  true  the  defendant  ordered 
that  warrant  to  issue ;  but,  if  it  is  so  far 
tlie  act  of  the  court  as  to  protect  him, 
then  he  is  not  guilty  of  the  trespass.  It 
could  hardly  be  contended  that,  if  a  pri« 

(a)  8  A.  &  E.  279. 

(6)  2  Ex.  167,  189, 190;  6  St.  Tr.  N.S.  526. 

(c)   1  McK).  &  R.  809  ;  6  C.  &  F.  249. 

(<f)  M.  &  M.  52. 

re)  2  C.  M  &  R.  298 ;  5  TjT.  949. 

(/)  2  B.  &  Aid.  473. 

(</)  Dougl.  694. 

(h)  3  Moo.  P.  C.  28, 79. 


soner  nnder  sentence  of  imprisonment 
brought  an  action  against  the  judge  of 
assize  who  sentenced  him,  the  judge  mnBt 
plead  specially. 

Then  is  there  a  defence  here  P  It  mnsk 
be  admitted  that  the  committal  was  wrong, 
Under  the  circumstances ;  but  the  de- 
fendant would  have  had  jurisdiction  to 
summon  and  commit  the  plaintiff  if  be 
had  dwelt  or  carried  on  business  within 
the  limits  of  the  Spilsby  Court.  In  de- 
livering judgment  in  Calder  v.  Halket,ia) 
Parke,  B.,  says— 

"  We  must  coo8ider  the  defendant  as  being  in 
the  8ame  Bituation  as  a  crimioal  judge  ia  this 
country,  with  the  qualification  that  he  had  no 
jurisdiction  over  one  particular  elite,  rix.,  the 
Euiopean-bom  Hubjects  of  the  British  Crown  ; 
and  the  question  is,  whether  he  it  liable  to  on 
action  of  trespass  for  causing  the  plaintiff  to  be 
arresttfd,  he  being,  in  reality,  exempt  from  fail 
jurisdiction." 

He  then,  after  discussing  the  variouB 
cases,  concludes — 

"  It  ig  clear,  therefore,  that  a  judge  is  not 
liable  in  trespass  for  want  of  jurimiiction,  unless 
he  knew,  or  ought  to  hare  known,  of  the  de- 
fect; and  it  lies  on  the  plaintiff,  in  eveiy  such 
case,  to  prove  that  fact.*' 

Now,  how  does  the  plaintiff  in  the  pre- 
sent case  prove  that  fact  P  The  defendant 
committed  him  to  Cambridge  gaol|  and 
no  doubt  that  shows  that  he  was  aware 
that  the  plaintiff  resided  in  Cambridge- 
shire. But  he  might  carry  on  bmsiness  in 
Lincolnshire ;  there  must  be  thousands  of 
persons  who  carry  on  business  in  the 
metropolis,  and  therefore  are  within  the 
jurisdiction  of  the  judges  of  the  metro- 
politan county  courts,  and  yet  reside  in 
Kent,  Surrey,  or  Middlesex,  so  that  the 
judge  of  the  metropolitan  county  court,  if 
acting  nnder  the  99th  section,  must  com- 
mit them  to  a  gaol  out  of  his  district. 
There  is  nothing  to  show  that  the  de- 
fendant here  had  his  attention  called  to 
the  fact  that  the  plaintiff  carried  on  his 
business  out  of  the  district  of  Spilsbjr. 
It  is  true  that,  some  months  before,  he 
gave  leave  to  summon  the  plaintiff;  bafc 
it  is  too  much  to  assume  that  a  judge  of  a 
county  court,  who  decides  an  enormous 
number  of  cases,  remembers  all  that  has 
occurred  in  his  court.  All  that  would, 
in  fact,  take  place  at  the  time  of  the  com- 
mittal wonld  be  that  the  jmige  would  in- 
quire if  the  person  appeared,  and  if  there 
was  personal  service.  He  could  not  be 
expected  to  surmise  that  the  wrong  court 
had  been  applied  to,  unless  something 
called  his  attention  to  it.     OUiet  v.  JBes- 


(a)  S  Moo.  F.  C.  76. 
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«ey,(a)  Owinner, Poole, (]b)  Pike  v.  Cart&r,(c)  I 
Lowther  v.  Lord  Badnor,{d)  and  an  Anony-  I 
motisie)  caRe  in  Fen^m,  are  antborities 
that  there  must  be  something  in  the  in- 
ferior conrt  eqaivalent  to  a  plea  to  the 
jurisdiction,  or  at  least  conveying  clear 
notice  to  the  judge  that  there  was  no 
jurisdiction,  or  else  the  judge  is  not  liable. 
These  authorities  were  not  cited  in  Oarratt 
V.  Morleyif) ;  and  the  ground  of  the  deci- 
sion against  the  commiBsioners  in  that 
case  was,  that  it  did  not  appear  that  the 
commissioners  had  any  evidence  before 
them  that  the  plaintit^'  resided  within 
their  jurisdiction.  In  Andrews  v.  ifor- 
risig)  the  action  was  not  against  the  com- 
missioners. In  l^aUon  t.  BodeU(h)  it  was 
•  assumed  that  the  want  of  jurisdiction  was 
known  to  the  defendant.  In  Beaurain  v. 
SeoU{i)  and  Smith  v.  Bouchierij)  the  ob- 
jections to  the  jurisdiction  were  apparent 
on  the  face  of  the  proceedings.  Miller  y. 
8eare(h)  is  treated  by  Holroyd,  J.,  in  B oaten 
T.  CareiWt(l)  as  overruled  by  DoawdL  v  Im- 
pey.{m) 

WaUon,  in  reply,  cited  Terry  v.  HunU 
ingtofitn)  and  Wtngate  v.  Waite,(o)  and 
contended  that  the  matter  in  question  was 
wholly  without  the  jurisdiction  of  the  de- 
fendant, inasmuch  as  the  authority  given 
by  the  98th  and  99th  sections  was  to  pro- 
ceed in  panam.ip)  an  entirely  new  juris- 
diction, and  not  in  continnance  of  the 
original  jurisdiction  to  bear  and  determine 
the  case ;  and  that  the  question  of  scienter 
was  material  in  those  cases  only  where, 
under  given  circumstances,  jurisdiction 
existed.  Cur.  adv,  vult, 

February  26th,  1850. 

Patteson,  J.,  now  delivered  judgment. 

This  was  an  action  fur  trespass  and  false 
imprisonment  against  the  defendant,  the 
iuoge  of  the  county  court  in  Lincolnshire. 
The  defendant  pleaded  Not  guilty,  but 
not  saying  "by  statute";  also  a  plea  of 
want  of  notice  of  action  ;  but  the  notice 

(a)  (T.)  Jones,  214. 

(6)  2  Lntw.  Appendix,  1566. 

(c)  8  Bing.  78. 

(d)  8  East,  US,  119. 
(c)   I  Vent.  236. 
(/•)  1Q.B.  18. 

ig)  1  Q.  B.  8. 

(A)  14  M.  &  W.  57,  70,  71. 

(t)  8  Camp.  388. 

(j)  2  Str  993. 

ik)  2  W.  Bl.  1141. 

(/)  3  B.  &  C.  649,  657. 

(w)  1  B.  &  C.  163. 

(^n)  Hardres,  480. 

(o)  6  M.  &  W.  739. 

Cj>)  See  K inning' 8  cane,  10  Q.  B.  730 ;  Ex 
parte  Kmmng,  4  (/.  B.  607  ;  and  Howdler't 
ca»e,  12  Q.  B.  612  (all  on  «  &  9  Vict.  c.  1 1'7). 


was  proved  at  the  trial.  The  facts  appear 
to  be  that  the  plaintiff,  being  resident  in 
Cambridgeshire,  was  sued  in  the  county 
court  at  Spilsby  in  Lincolnshire  by  special 
order  of  the  defendant  under  the  60th 
section  of  9  &  10  Vict.  o.  95.  The  plaintiff 
wuiS  served  with  the  summons  in  Cam* 
bridgeshire,  and  not  appearing,  judgment 
was  gi7en  against  him  by  default  at  the 
court  at  Spilsby  on  the  18th  August  1847. 
A  judgment  order  was  served  on  the  plain* 
tiff  in  Cambridgeshire  on  the  24th  August. 
A  warrant  against  the  goods  of  the  plain- 
tiff within  the  jurisdiction  of  the  Spilsby 
Court  was  issued  on  the  14th  of  Septem* 
ber,  which  was  transmitted,  under  the 
104th  section  of  the  Act,(a)  to  the  county 
court  in  Cambridgeshire,  and  returned 
**no  effects."  So  fnr  the  proceedings 
were  all  regular.  On  the  2l8t  September 
a  summons  was  issued  by  order  of  the  de- 
fendant, calling  on  the  plaintiff  to  appear 
at  the  Spilsby  Court  on  the  7th  Octooer, 
and  be  examined  as  to  his  not  paying  the 
debt  and  costs  and  as  to  his  estate  and 
effects.  This  summons  was  without  juris- 
diction, for  the  section,  98,  which  autho- 
rises the  issuing  such  summons,  directs  it 
to  be  issued  by  the  county  court  Within 
the  limits  of  which  the  party  shall  then 
dwell  or  carry  on  his  business,  which  in 
this  case  was  the  county  court  of  Cam- 
bridgeshire, for  in  that  county  only  the 
plaintifl'  dwelt  and  carried  on  his  business 
during  the  whole  of  these  pn)ceedings. 
This  summons  was  served  on  the  plainSff 
in  Cambridgeshire  on  the  27th  September. 
On  the  7th  October  the  plaintiff  did  not 
appear  at  the  county  court  at  Spilsby  5 
and,  the  service  of  the  last  summons 
uaving  been  proved,  the  defendant,  as 
jndge  of  the  conrt,  hmd  fide  believing 
that  he  had  power  and  aui  hority  to  do  so, 
made  a  minute  in  the  minute  book  of  the 
court,  whereby  it  was  ordered  that  the 
plaintiff  shoald,  for  contempt  in  not  at- 
tending, be  committed  to  Cambridge  gaol 
for  fourteen  days.  A  warrant  was  made 
out  accordingly,  and  he  was  so  committed. 
That  this  commitment  was  without 
jurisdiction  is  plain;  that  the  defendant 
ordered  it  under  a  mistake  of  the  law  and 
not  of  the  facts  is  equally  plain  ;  for  it  is 
impossible  that  he  could  be  ignorant  that 
the  plaintiff  dwelt  and  carried  on  his  busi« 
ness  in  Cambridgeshire,  the  service  of  all 
the  processes  having  been  proved  to  ha^e 
been  made  thvre,  and  the  defendant  having 
originally  specially  allowed  the  plaint  to 
be  made  in  his  court,  within  the  juris* 
diction  of  which  the  cause  of  action  ac- 
crued, the  defendant  (the  now  plaintiff) 
residing  in  Cambridgeshire.  This  case  is 
not,    therefore,   within    the    principle  of 

(a)  See  15  &  16  Vict.  c.  54.  g.  5. 
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Lowther  v.  Ths  Earl  of  BadnoT,(d)  or 
Owinne  v.  Poole^Q))  where  the  facts  of  the 
case,  although  subsequently  found  to  be 
false,  were  sach  as,  if  true,  would  give 
jnriiidiction,  and  it  was  held  that  the  ques- 
tion as  to  jurisdiction  or  not  must  depend 
on  the  state  of  facts  as  thej  appeared  to 
the  magistrate  or  judge  assuming  to  have 
jurisdiction.  Here  the  facts  of  the  case, 
which  were  before  the  defendant  and 
conld  not  be  unknown  to  him,  showed 
that  he  had  not  jurisdiction ;  and  bis  mis- 
taking the  law  as  applied  to  those  facts 
ciinnot  give  him  even  a  primd  facie  juris- 
diction, or  semblance  of  anj.  The  only 
qaestions,  therefore,  are,  whether  the  de- 
fendant is  protected  from  liability  at  com- 
mon law,  being  and  acting  as  the  judge  of 
a  court  of  record,  in  which  case  the  plea 
of  Not  guilty  would  be  sufiScient;  or 
whether  he  is  protected  by  the  provisions 
of  any  statute,  and^  if  so,  whether  he  can 
take  advantage  of  such  statute,  having 
omitted  the  words  '*  by  statute  "  in  his 
plea  and  the  margin  of  it. 

As  to  the  first  question,  although  it  is 
clear  that  the  judge  of  a  court  of  record  is 
not  answerable  at  common  law  in  an 
action  for  an  erroneous  judgment,  or  for 
the  act  of  any  officer  of  the  court  wrong- 
fully done,  not  in  pursuance  of,  though 
under  colour  of,  a  judgment  of  the  court, 
yet  we  have  found  no  authority  for  saying 
that  he  is  not  answerable  in  an  action  for 
an  act  done  by  his  command  and  authority 
when  he  has  no  jurisdiction.  Here  the 
defendant  had,  not  only  no  jurisdiction  to 
commit  the  plaintiff  to  the  gaol  of  Cam- 
bridgeshire, but  he  had  no  jurisdiction  to 
summon  him  to  show  cause  why  he  had 
not  paid  the  debt.  That  summons  ought 
to  have  been  issued  out  of  the  county 
court  of  Cambridge. 

(a)  8£a8t|  118,  119. 

(6)  2  Latw.  Appendix,  1560, 1566. 


The  case  of  Dioas  ▼.  Baron  Brougham 
and  VaMx{a)  was  cited,  but  it  is  plain  that 
the  order  of  commitment  made  by  the 
defendant  as  Lord  Chancellor  was  not 
without  01*  in  excess  of  jurisdiction.  The 
question  was  whether  it  was  regular  or 
not,  which  clearly  conld  not  form  the  sub- 
ject of  an  action.  Rolroyd  v.  Preare,(5) 
TwMM  V.  Morri8,(c)  and  other  similar 
oases  turned  on  the  question  whether  the 
person  doing  the  wrongful  act  was  so 
servant  of  the  defendant  as  to  make  him 
answerable  for  the  act ;  and  it  was  held 
that  an  officer  is  not  such  a  servant  to  a 
judge  of  the  court.  But  none  of  those 
cases  turned  on  the  want  of  jurisdiction. 
We  cannot,  therefore,  hold  that  the  de- 
fendant in  this  case  is  protected  ft*oni 
liability  at  common  law. 

Is  he  then  protected  by  any  statute? 
We  find  no  statute  which  gives  such  pro- 
tection. The  statutes  21  Jew.  1.  c.  12.  s.  5 
and  42  Geo.  8.  6,  85.  s.  6  enable  the  de- 
fence, when  it  exists,  to  be  given  in  evi- 
dence under  the  general  issue,  but  they 
do  not  protect  a  party  acting  without 
jurisdiction  ;  and  now  even  that  privile^ 
of  pleading  the  general  issue  only  is 
coupled  with  this  Qualification,  that  the 
plea  must  be  statea  to  be  "by  statute,** 
which  words  are  omitted  here. 

The  judgment  must  therefore  be  for 
plaintiff. 

Judgment  for  plaintiff. 

MiktERiALs  MADE  tSE  OF. — ^The  above 
report  is  taken  from  14  0.1^.  841 ;  the 
report  in  19  L.J.,  Q.B.  170  has  also  been 
refen  ed  to. 


(a)  1  Moo.  &  R.  S09. 
(6)  2  B.  &  Aid.  473. 

(c)  2  C.  M.  &  R.  298  ;  5  Tyr.  949. 

(d)  See  Dew  v.  Riley,  11  C.  B.  484,  and 
15  &  16  Yict.  C.  54.  8.  6. 


Digitized  by 


Google 


1049]       King  of  the  Two  SlcUiea  v.  WiUcox  and  others,  1850-51.      [1050 
KING  OF  THE  TWO  SICILIES  v.  WILLCOX  AND  OTHERS. 


Proceedings  in  th  b  Court  of  Chancery  before  Shadwell,  V.C,  on 
Demurrers  to  a  Bill  in  Equity,  January  28rH  and  Fiibruart  7Ttf, 
1850,  and  April  23rd  and  May  24th,  1850;  and  before  Lord 
Cranworth,  V.C,  ON  Objection  to  the  Defendants'  Answers* 
January  31,  1851.  (Reported  in  1  Sim.  N.S.,  332,  301 ;  19  L.J. 
Ch.  202  ;  20  L.J.  Ch.  417;  14  Jur,  103,  751 ;  15  Jur.  214.) 

The  Kin^  of  tbe  Two  Sicilies  filed  a  bill  in  Chancerj,  alleging  that  during  a  rebellion  in  Sicil  j  (a) 
the  revolutionary  government  seised  npon  his  treasure,  and  ren^itted  part  of  it  to  agents  in  this 
country  for  the  purchase  of  stei^mships ;  that  a  steamship  was  purchased  accordingly  from  the 
Peninsular  and  Oriental  Steam  Packet  Company,  and  registered  in  the  names  of  British  subjects 
who  were  alleged  to  be  trustees  for  the  agents  of  the  revolutionary  government.  The  bill  prayed 
that  the  vessel,  which  was  still  in  the  port  of  London,  should  be  delivered  up  to  the  plaintiff, 
whose  authority  had  been  restored,  and  for  an  injunction. 

1 .  Foreign  Sovereign — Bebellion — Right  iofoUoio  property, {b) 

Held  by  Shadwell,  V.C. — 

A  foreign  sovereign  has  the  right  to  follow  in  this  country  property  which  has 
been  abstracted  from  his  treasury  by  rebellious  subjects,  and  it  is  not  necessary 
to  make  the  members  of  the  usurping  government  parties. 

2,  Discovery— Production  of  documents — Corporation — Agents — Penalties  abroad. 

Held  by  Shadwkll,  V.C. — 

The  defendants,  the  Peninsular  and  Oriental  Steam  Packet  Company,  could  not 
refuse  to  produce  documents  on  the  ground  that  they  might  expose  themselves  to 
proceedings  under  the  Foreign  Enlistment  Act,  59  Geo.  8.  o.  69.,(c)  c^  corporation 
not  being  liable  to  indictment  under  that  statute. 

IJeld  by  l4ord  Ci^anwort^,  V.C.(i) — 

fhe  defendants,  the  agents  of  the  revolutionary  government  in  this  country, 
could  not  refuse  to  produce  documents  on  the  ground  that  their  principals  were 
not  before  the  Court,  because,  the  revolutionary  government  having  come  to  an  end, 
they  had  either  ceased  to  be  agents  or  had  become  the  agents  of  the  plaintiff ;  nor 
eould  they  refuse,  because  the  production  of  the  documents  might  expose  their 
principals  or  themselves  to  penalties  in  a  foreign  country. (e) 

(a)  See  Beg,  ▼.  GranatelU,  above,  p.  979,  and  the  references  there  given, 

(A)  See  United  States  of  America  ▼.  Prioleau,  2  Hem.  &  Mil.  559,  25  L.J.  Ch.  N.S.  7  \ 
United  States  of  America  v.  McHae,  L.R.  8  IS^q.  69. 

ic)  Bep.  83  &  84  Vict.  c.  90.,  the  Foreign  Enlistment  Act,  1870,  q,v. 

(</)  Shadwell,  V.C,  died  August  lu,  1850,  and  was  succeeded  by  Rolfb,  B.,  who  was  rai8e4 
to  the  peerage  as  Lord  Cranworth. 

(e)  3ut  see  United  States  of  America  v.  McRae,  L.B.  4  £q.  827,  8  Ch.  84. 


This  was  a  petition  that  the  defendants 
might  be  decreed  to  deliver  ap  the  steam- 
ship Bombay,  purchased  from  the  Penin- 
Bnlar  and  Oriental  Sieam  Packet  Company 
on  behalf  of  tiie  insurrectionary  gpyem- 
ment  in  Sicily  in  1849, 

The  bill  slAted  at  length,  that  the 
plaintiff  was  the  King  of  the  Two  Sicilies, 
and  entitled  in  right  of  his  sovereignty  to 
the  whole  revenue  of  the  kingdom  and  its 
administration.  That  early  in  1848  certain 
of  his  snbjects  nsnrped  his  authority  in 
Palermo,  and  established  there  a  species 
of  government  under  the  title  of  **  the 


and  direction  of  the  affairs  at  Sicily,  an4 
continued  to  exercise  the  same  until 
the  month  of  April  1849.  That  such 
usurping  government  seized  the  royal 
public  treasure  of  the  plaintiff  in  Palermo 
and  took  possession  of  all  the  moneys  in 
the  Treasury,  and  assumed  to  appoint 
ministers  of  finance,  foreign  affairs,  com i 
merce,  &c.,  who  assumed  the  management 
of  those  departments. 

That  the  persons  so  assuming  to  act  as 
ministers  appointed  Prince  Granatelli 
and  Louie  Scalia  their  agents  in  England ; 
and  that  as  such  agents  the  latter  entered 


QoTemment  of  Sicily  "  '*  the  Sicilian  Go-  I  into  a  contract  for  the  purchase  of  two 
vernment,"  and  **  the  Executive  Power,"  steam  vessels,  one  the  Vectis,  nearly  com- 
andaula^full^i^snmed  the  administration    pleted,  for  45,000{.,  and    the   other   the 
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aforesaid.  That  the  said  Willcox,  Momly, 
and  Herring  never  gave  any  consideration 
for  such  bill  of  sale,  bnt  were  known  by 
the  aaid  company  to  be  mere  trustees  of 
Crranatelli  and  Sealia.  That  in  ftict 
B.  WiUcom  was  not  a  ship-owner,  but  a 
clerk  in  the  employ  of  the  company,  and 
the  attesting  witness  to  the  contract  of 
July  1848,  and  that  /.  Moody  had  never 
been  a  ship-owner,  but  was  employed  in 
the  command  of  vessels,  and  was  engaged 
by  OraiuUdli  and  Sccdia,  on  behalf  of  the 
usarning  government,  to  take  the  com- 
mand of  the  Bombay;  and  that  George 
Herring  was  employed  by  Oranatelli  and 
Sealia  as  a  ship-broker  in  relation  to  the 
same  ship.  That  the  said  Oeorge  Herring 
subsequently,  on  June  17th,  executed  a  bill 
of  sale  conveying  the  shares  standing  in  his 
name  to  the  said  B,  Willcox^  but  without 
receiving  any  consideration;  that  the 
registration  of  these  bills  of  sale  was 
purposely  delayed  until  November  2(5th 
and  27th,  and  that  on  November  29th  the 
plaintifTs  agents  first  discovered  in  whose 
possession  the  Bombay  y^em  from  May  16rh 
to  November  28th.  The  said  Willcox  and 
Moody,  having  now  the  control  over  her, 
intended,  unless  restrained  by  the  Court, 
to  send  her  away  without  the  plaintifi'^s 
consent  fVom  England  to  some  parts 
beyond  the  seas,  and  not  in  the  dominions 
of  the  plaintiff;  and  that  they  also  in- 
tended to  execute  some  bill  of  sale,  or 
other  disposition  thereof,  in  favour  of  some 
person  unknown  to  the  plaintiflT,  without 
giving  such  person  notice  of  the  plaintiff's 
claim  thereto.  That  the  said  ship  having, 
before  the  same  was  so  far  completed 
that  she  could  be  registered,  ceased  to. 
belong  to  the  company,  and  never  having 
since  a  time  anterior  to  the  registry 
thereof  belonged  to  any  person  being  a 
subject  of  Great  Britain  or  otherwise 
entitled  to  the  benefit  of  the  Act  for  the 
registry  of  British  vessels,  the  registra- 
tion thereof,  and  the  entry  of  the  bills  of 
sale,  were  acts  in  fraud  of  the  provisions  of 
the  said  Act  of  Parliament,  and  in  viola- 
tion of  the  just  rights  of  the  plaintiff, 
who:se  moneys  had  been  invested  in  the 
purchase  of  such  ships. 

The  bill  charged  that  the  defendants 
had  in  their  possession  the  before-men- 
tioned contract,  and  divers  letters  and 
communications  which  had  passed  in  re- 
lation thereto,  and  divers  deeds,  docu- 
ments, books,  accounts,  letters,  &c.  rela- 
ting  thereto,  and  that,  if  the  same  were 
produced,  the  truth  of  the  matters  afore- 
said would  appear. 

The  bill  prayed  that  the  defendants 
might  be  decreed  to  deliver  the  8»id 
steam-ship,  the  Bombay,  to  the  plain- 
tiff; and  that  in  the  meantime  the 
defendants   might    be   restrained  by  in-> 


Bombay^  then  being  built  for  the  Peninsu- 
lar and  Oriental  Steam  Packet  Company, 
for  60.000Z.;  that  the  contract  {set  out), 
which  bore  date  the  1st  of  July  1848,  was 
signed  by  the  defendant  CliarUs  Welling- 
ton Howell,  secretary  of  the  company,  on 
their  behalf,  and  by  the  defendants  Ghrana- 
UUi  and  8calia,  and  by  one  of  its  terms 
was  subject  to  ratification  by  "  the  Sicilian 
1Gk>vemment." 

'  That  the  agreement  was  ratified  by  the 
usurping  government,  who  applied  divers 
sums  of  the  plaintiff's  revenues — beinir 
monies  paid  into  his  royal  public  treasuiy 
at  Palermo  —in  purchasi  ng  bills  wh  ich  they 
remitted  to  the  defendants  Oranatelli  and 
ScaXia  in  England  for  the  purchase  of  the 
said  steamships,  and  that  the  purchase 
money  was  duly  paid  to  the  defendants, 
the  Peninsular  and  Oriental  Steam  Packet 
Company,  the  vendors,  who  knew  how  the 
money  was  obtained.  That  the  Vectis 
was  delivered  to  Oranatelli  and  Sealia  in 
1849,  and  by  them  sent  beyond  the  seas. 
That  the  Bombay  was  still  in  the  port  of 
London,  and  had  remained  in  the  posses- 
sion of  the  Peninsular  and  Oriental  Steam 
Packet  Company  until  May  1849.  That 
in  April  1849  the  plaintiffs  lawful  au- 
thority was  re-established  in  Si'-ily,  and 
be  was  entitled  to  have  the  Bombay  de- 
livered up  to  him. 

That  after  Oranatelli  and  Sealia  had 
made  the  purchase,  they  and  their  legal 
advisers  formed  a  scheme  and  design 
(which  the  other  defendants  assisted  them 
in  endeavouring  to  carry  into  effect)  of 
availing  themselves  of  the  provisions*  of 
the  Act  for  the  registering  of  British 
vessels  for  a  purpose  contrary  to  the  policy 
of  such  Act,  and  in  such  manner  as  to 
defeat  the  just  rights  of  the  plaintiff,  and 
to  benefit  the  said  Oranatelli  and  Sealia. 
That  in  pursuance  of  such  scheme  they 
requested  the  company,  immediately 
the  Bombay  was  suthciently  advanced, 
to  have  it  registered  in  the  name  of  the 
company,  although  they  had  then  ceased 
to  be  the  real  owners.  That  this  was 
accordingly  done,  and  that  on  the  16th 
of  May  1849,  at  the  request  of  the  said 
Chanatelli  vind  Sealia,  the  company  execut- 
ed a  bill  of  sale  of  thirty-two  sixty-fourth 
shares  of  the  ships  to  the  defendant 
Brodie  Willcox,  described  as  a  ship-owner, 
and  of  twelve  sixty-fourth  shares  to  the 
defendant  John  Moody,  also  described  as 
ft  ship-owner;  and  of  tne  remaining  twenty 
sixty-fourth  shares  thereof  to  Oeorge 
Herring,  ship-broker.  That  Willcox, 
Moody,  and  Herring  had  not,  in  fact, 
purchased  the  said  ship  nor  any  shares 
thereof  from  the  company,  but  the  ship 
was,  in  truth,  purchased  from  the  com- 
pany by  Oranatelli  and  Sealia  by  means 
of  money   belonging  to    the    plaintiff  as 
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junction  from  delivering  the  said  Bteam- 
Bhip  to  any  other  person  or  persons  with- 
out the  consent  of  the  plaintiff,  and 
from  causing  or  permittinp^  the  same  to  be 
taken  out  of  England,  and  from  making 
any  preparation  for  so  doing,  and  from 
parting  with  the  possession  or  control 
thereof  without  the  plaintiff's  consent, 
and  from  making  and  executing  or  causing 
to  be  registered  any  bill  of  sale  or  other 
disposition  thereof,  and  from  doing  and 
saffering  to  be  done  any  other  act  affect- 
ing the  same  ship,  unless  with  the  con- 
Bent  of  the  plaintiff. 

To  this  bill  the  defendants  Willcox  and 
Moody  filed  a  demurrer  on  the  ground  that 
the  plaintiff  had  not,  by  his  bill,  made  such 
A  case  as  would  entitle  him  to  any  discovery 
or  relief  from  these  defendants  touching 
the  matters  contained  in  the  bill,  and  also 
because  various  persons  who  were  not 
mado  parties  to  the  said  bill  were  neces- 
sary parties,  particularly  the  persons 
therein  referred  to  aa  being  **  The  Grovern- 
ment  of  Sicily,"  or  "The  Sicilian 
Government,"  or  **  The  Executive  Power,'* 


or  the  persons  filling  the  public  offices  in 
the  said  bill  mentioned  under  the  said 
Government,  or  some  of  them. 

An  injunction,  ex  parte,  having  been 
obtained  against  the  Peninsular  and 
Oriental  Steam  Packet  Company  on 
Kovember  29th,  1849,  to  restrain  them 
ftrom  delivering  up  the  Bombay,  was  dis- 
solved by  Shadwsll,  Y.C,  on  the  ground 
that  the  Company,  having  four  days  before 
that  date  reffistered  the  vessel  in  the 
names  of  third  parties,  had  ceased  to  have 
any  interest  in  the  matter. 

The  demurrer  of  WiUoox  and  Moody  now 
oame  on  for  argument. 

Bolt  (a)  and  Cairns  (b)  in  support  of  the 
demurrer.  The  King  of  the  Two  Sicilies 
cannot  obtain  the  benefit  of  a  contract 
entered  into  by  the  agents  of  the  govern- 
ment which  had  usurped  his  power.  The 
ship  Bombay  was  purchased  by  agents  of 
the  usurping  government  with  money 
taken  from  the  publio  treasury;  he  has 
not  made  out  that  he  was  entitled  to  this 
money  by  the  law  of  Sicily.  A  de  facto 
government  was  in  power  for  about  twelve 
months,  and  during  that  time  became 
possessed  of  property  in  the  course  of  the 
war ;  and  this  Court  has  no  power  to  assist 
the  plaintiff,  upon  his  re-instate  men  t  in 
power,  to  obtain  what  had  been  possessed 
by  the  usurping  government  and  invested 
in  this  country.  Vattel  says,  Bk.  2,  c.  18, 
8.  292,  Chitty*9  translation,  p.  424,^ 

"  When  a  party  is  formed  in  a  state  wh«i  no 
longer  obey  the  sovereigD,  and  are  possessed  of 

(a)  Afterwards  Lord  Justice  of  Appeal. 
(h)  Afterwards  Lord  CbanceUor. 


sufficient  strength  to  oppose  him,  or  when  in  a 
republic  the  nation  is  divided  into  two  opposite 
factions  and  both  sides  take  up  arms,  this  is 
called  a  civil  war.  Some  writers  confine  this 
term  to  a  just  iuHurrection  of  the  subjects 
against  their  sovereign,  to  distinguish  that  law- 
ful resistance  from  rebellion,  which  is  an  open 
and  unjust  resistance.  But  what  appellation 
will  they  give  to  a  war  which  arises  in  a 
republic  torn  by  two  factions,  or  in  a  monarchy 
between  two  competitors  for  the  crown  ?  Custom 
appropriates  the  term  of  'civil  war'  to  every 
war  between  the  members  of  one  and  the 
same  political  society.  If  it  be  between  part  of 
the  citizens  on  the  one  side,  and  the  sovereign 
with  those  who  continue  in  obedience  to  him  on 
the  other,  providing  the  malcontents  have  any 
reason  for  takiug  up  arms,  nothing  further  is 
required  to  entitle  such  disturbance  to  the  name 
of  civil  war,  and  not  that  of  rebellion.  This 
latter  term  is  only  applied  to  such  an  iuburrec- 
tion  against  lawful  authority  as  is  void  of  all 
appearance  of  justice.  The  sovereign,  indeed, 
never  fails  to  bestow  the  appellation  of  rebels 
on  all  such  of  his  subjects  as  openly  resist  hi  n  } 
but  when  the  latter  have  acquired  sufficient 
strength  to  give  him  effectual  opposition,  and 
so  oblige  him  to  carry  on  the  war  against  them, 
according  to  the  established  rules,  he  must 
necessarily  submit  to  the  use  of  the  term  '  civil 
war.'  ...  It  produces  in  the  nation  two 
independent  parties,  who  consider  each  other  as 
enemies  and  acknowledge  no  common  judge. 
Those  two  parties,  therefore,  roust  necessarily 
be  considered  as  thenceforward  constituting  two 
separate  bodies.  They  stand  in  precisely  the 
same  predicament  as  two  nations  who  engage  in 
a  contest,  and,  being  unable  to  come  to  an  agree- 
ment, have  recourse  to  aims." 

Thus,  then,  it  is  evident  that  the 
revolution  in  Sicily  was  a  civil  war,  and 
the  contending  parties  are  to  be  looked 
upon  in  the  same  light  as  two  contending 
nations.  Then  in  p.  426  of  the  translation 
of  Vattel,  there  occuiTed  the  following 
passage — 

"As  to  the  other  effects  which  the  law  of 
nations  attributes  to  public  war,  and  particularly 
the  acquisition  of  things  taken  in  war,  subjects 
who  take  up  arms  against  their  sovereign,  with- 
out ceasing  to  acknowledge  him,  cannot  lay 
claim  to  the  benefit  of  those  effects.  The  booty 
alone,  the  moveable  property  carried  off  by  the 
enemy,  is  considered  as  lost  to  the  owners ;  but 
this  is  only  on  account  of  the  difficulty  of  re- 
cognising it,  and  the  numberless  inconvenieiices 
which  would  arise  from  the  attempt  to  recover 
it.  AU  this  is  usually  settled  in  the  edict  of 
pacification  or  the  act  of  amnesty.  But  when  a 
nation  becomes  divided  into  two  parties,  abso- 
lutely independent,  and  no  longer  acknowledging 
a  common  superior,  the  state  is  dissolved,  and 
the  war  between  the  two  parties  stands  on  the 
same  ground  in  every  respect  as  a  public  war 
between  two  different  nations.  Whether  a 
republic  be  split  into  two  factions,  each  main- 
taining that  it  alone  constitutes  the  body  of  the 
state,  or  a  kingdom  be  divided  between  two 
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competitors  for  the  crown,  the  nation  is  severed 
into  two  parties,  who  will  matuallj  term  each 
other  rebels.  Thus  there  exist  in  the  state  two 
separate  bodies  who  pretend  to  absolute  in- 
dependence, and  between  whom  there  is  no 
jodge.  They  decide  their  quarrel  by  arms,  as 
two  different  nations  would  do.  The  obligation 
to  observe  the  common  laws  of  war  towards 
each  other  is  therefore  absolute — indispensably 
binding  on  both  parties,  and  the  same  which  the 
law  of  nature  imposes  on  all  nations  in  trans- 
actions between  state  and  state." 

This  country  was  not  in  alliance  with  the 
King  of  the  Two  Sicilies.  There  were  two 
contending  powers  at  war  with  each  other. 
One  had  established  a  government  de 
facto.  Our  Government  did  not  interfere 
between  the  two.  It  is  the  s^rae  as  in  a 
public  war  between  two  nations.  The 
property  was  hostilely  seized  by  the  de 
facto  eovernment  and  placed  in  this  case 
onb  or  the  King's  power.  VatUl  says,  at 
p.  385— 

**  The  property  in  moveable  effects  is  vested 
in  the  enen^y  the  moqient  they  come  within  bis 
power." 

That  is  the  case  here.  The  war  is  now 
at  an  end.  To  take  away  from  a  con- 
quered enemy  what  he  had  taken  would 
be  a  notion  that  had  never  entered  into 
the  mind  of  any  writer.  The  enemy  esta- 
blished a  right  to  certain  property,  and 
brought  it  into  this  country,  and  now  the 
plaintiff  comes  to  demand  it.  It  can  never 
be  contended,  that  while  the  war  con- 
tinned  the  King  could  have  come  to  this 
country  for  the  property  taken  from  the 
public  treasury.  This  country  treated 
both  parties  indifferently.  Then  can 
the  property  be  recovered  after  the 
war  P  Suppose  the  present  Republican 
Government  of  France  were  to  place  funds 
in  this  country  for  fear  of  being  driven 
out  of  France,  and  then  suppose  the  last 
dynasty  were  restored,  would  it  be  con- 
pistent  with  the  law  of  nations  that  this 
country  should  restore  the  money  so  de» 
poFited  to  the  restored  dynasty  ? 

But  if  the  law  of  nations  were  different, 
then  the  King  would  only  have  to  apply 
to  the  powers  of  the  British  Government 
and  ask  for  redress  from  it.  It  might  be 
a  subject  of  appeal  from  one  government 
to  another,  or  an  arrangement  might  be 
made  by  Parliament;  but  there  is  no 
contract  which  this  Court  could  enforce. 
The  Admiralty  Court  of  this  country  could 
have  no  power  to  adminiater  the  law  upon 
this  subject  without  being  delegated  by 
the  Government.  Neither  could  this  Court 
deal  with  it,  except  by  being  delegated  by 
the  Government.  How  could  this  Court 
say  that  the  war  lias  terminated?  It 
might  only  be  smothered.    It  would  be 


for  the  Government  to  decide  that,  and  the 
plaintiff  could  not  obtain  that  object  ex- 
cept by  treaty  with  this  country. 

As  to  the  demurrer  for  want  of  parties, 
the  plaintiff  says  that  Messrs.  Willcox 
and  Moody  are  mere  trustees :  but  tra.<«- 
tees  for  whom?  For  the  plaintiff's 
enemy  P  Surely  there  can  be  no  decrt-e 
in  the  absence  of  those  very  persons 
who,  upon  the  allegations  in  the  bil, 
constitute  these  gentlemen  trustees. 
The  Sicilian  Government,  then,  of  that 
period,  ought  to  have  been  made  parties. 
As  to  the  question  of  registry,  the  law 
requires  that  the  ship  be  registered  only 
in  the  name  of  British  subjects,  and  this 
Court  will  give  no  relief  against  the 
register  Barker  v.  Chapman,{a)  Tkomp* 
son  V.  Smithy  (h)  Ex  parte  Lynch,  {c) 
Thompson  v.  LeaJce,(d)).  Even  though 
it  be  shewn  in  equity  that  the  ship  does 
not  belong  wholly  to  British  subjects, 
still  the  Court  will  hold  that  it  belongs  to 
the  registered  owners,  Wiilcox  and  Moody. 
The  Court  is  concluded  by  the  regiHtcr. 

Lindo  V.  Lord  Bodney,(e)  Le  Canx 
V.  Eden,{f)  Elphinstone  v.  Bedree- 
chundyig)  Barclay  v.  Ru88€iU,{h)  Mitchell  v. 
Rodney,  (t)  VatteVs  "  Law  of  ^atioll8/• 
Chitty*8  Trans.,  p.  161,  162,  392,  393,  423, 
426 ;  Fuffendorf  "  De  Jure  Belli,"  bk.  «. 
c.  6.  s.  215,  and  c.  12.  s.  3 ;  the  Ship  Regis- 
try Act,  SB.  6  &  38, (j)  Wheaton'8**  Treatise 
on  International  Law,'*  p.  434. 

(a)  1  Madd.  Ch.  400. 

(6)  /6.  39.^ 

(c)  76.  15. 

(d)  lb.  39. 

(«)  Dougl.  613. 

(/)  lb.  .594. 

Ig)  1  Knapp,  316;  8  St.  Tr.  N.S.  879. 

(%)  8  Ve«.  424. 

(i)  2  Bro.  P.C.  423. 

Ij)  8  &  9  Vict.  c.  89.  8.  5.—"  That  no  ship 
or  vessel  shall  be  registered,  or,  having  been 
regif^tered,  shall  be  deemed  to  be  duly  registered 
by  virtue  of  this  Act,  except  such  ai*  are  wholljr 
of  the  build  of  the  said  United  Kingdom,  or  of 
the  Isle  of  Man,  or  of  the  islands  of  Guernsey 
or  Jersey,  or  of  some  of  the  colonies,  plautti- 
tions,  islands,  or  territories  in  Asia,  Africa,  or 
Amerioa,  or  of  Majia,  Gibraltar,  or  Heligolacd, 
which  belonged  to  Her  Majesty,  her  heirs  or 
successors,  at  the  time  of  the  building  of  such 
ships  or  vessels,  or  such  ships  or  vessels  as 
shall  have  been  condemned  in  any  Court  of 
Admiralty,  as  prize  of  war,  or  such  ships  or 
vessels  as  shall  have  been  condemned  in  wny 
competent  Court  as  forfeited  for  the  breach  of 
the  laws  made  for  the  prevention  of  the  slave* 
trade,  and  which  shall  wholly  belong  and  con- 
tinue wholly  to  belong  to  Her  Majesty's  subjects, 
duly  entitled  to  be  owners  of  ships  or  vessels, 
registered  by  virtue  of  this  Act." 

Hection  38. — "  That  when  and  so  soon  ai«  the 
particulars  of  any  bill  of  sale  or  other  inati  u* 


Digitized  by 


Google 


1067]      King  of  the  Two  SieUieB  v.  WUlcox  and  others,  1860-51.      [1068 

£eiM2(a)and  &o2dtmii  for  the  plaintiff:  , 
This  bill  alleges  the   plaintiff  to  be  the  : 
rightful   owner  of  the  revenaes  of  the  | 
kingdom  of  Sicily;  this  allegation  is  in  , 
conformity  with  the  laws  of  this  conntry,  | 
and  is  an  answer  to  all  the  arguments  ' 
affecting  title.    The  bill  rqnresents  that 
certain  persons,  '*  subjects  of  the  plaintiff/' 
usurped  the  government  ih  opposition  to 
the  Grown.    It  has  been  said  this  was  a 
lawful  government  whose  acts  are  to  be  | 
recognised.      This  Court  must  in  manj  . 
instMioes  ascertain  what  governments  are  | 
to  be  recognised ;   and  it  has  been  laid 
down  that  the  judges  of  this  country  are 
bound  to  look  to  what  is  the  lawftil  go- 
vernment.   Now,  it  is  a  fact  that  the  Eling 
was  lawfully  recognized  by  this  country 
during  the  whole  time  referred  to  in  this 
bill,  and  no  other  government  has  been 
recognised.    The  bill  alleges  that  these 
monies,  so  taken  by  the  defendants,  wore 
part  of  the  royal  revenue,  and  taken  from 
the  royal  public  treasury.    According  to 
the  law  of  this  country,  the  only  govern- 
ment that  can  be  recognized  is  that  with 
which  this  Q-overnmentis  in  relation.    To 
support  the  argument  on  the  other  side, 
the  Court  must  recognize  under  the  term 
'*The  Sicilian  Q-ovemment "  persons  who 
never  were  in  relation  with  this  country. 
It  is  not  necessary  to  show  what  the  law 
of  Sicily  is.    There  is  the  general  prin- 
ciple  that    the    mone^  was    the   public 
money,  and  that  the  King  may  sue  on  be- 
half of  his  subjects,  HuUeit  v.  The  King  of 
8p€iin.(h)     It  must  be  presumed  that  the 
King's  right  conforms  to  this  general  prin- 
ciple, there  being  no  averment  to  the  con- 
trary. 

The  objections  raised  against  this  bill 
have  been  founded  upon  various  passages 
in  VcUtel  showing,  as  it  has  been  alleged, 
that  the  rebel  subjects  of  a  king,  when 
in  war  against  their  sovereign,  are  en- 
titled to  the  riehts  of  belligerent  parties, 
and  propei-ty  taken  by  them  cannot  be  re- 


claimed'by  the  opposite  party  when  they 
come  into  power  again.  Now,  in  the  first 
place,  the  suggestion  that  our  Courts  will 

ineni  by  which  any  ship  or  Teasel,  or  any  share 
or  shares  Uiereof,  shall  be  transferred,  shall 
have  been  so  entered  in  the  book  of  registry  as 
aforesaid,  the  said  bill  of  sale,  or  other  instru- 
ment, shall  be  valid  and  effectual  to  pass  the 
property  thereby  intended  to  be  transferred,  as 
against 'all  and  every  person  and  persons  what- 
soeyer,  and  to  all  intents  and  purposes,  except 
as  against  such  subsequent  purchasers  and 
mortgagees  who  shall  first  procure  the  indorse- 
ment to  he  made  upon  the  certificate  of  registry 
of  such  ship  or  vessel,  in  manner  hereinafter 
mentioned.'* 

(a)  Afterwards  Lord  Chancellor. 

(6)  8  Bligh,  N.8.  81  ;  1  Dow.  ft  01.,  169  ; 
2  St.  Tr.  N.8.  305. 

86854. 


regard  governments  in  rebellion  affainst 
friendly  powers  as  entitled  to  the  rights  of 
belligerent  nations  is  wholly  irreconcil* 
able  with  the  doctrines  in  Jonee  v.  Oaroia 
del  Bio  {a)  and  Taylor  v.  Barcla/y.(h)  It 
has  been  argaed  that  this  Oonrt  will  re- 
cognize such  governments  for  collateral, 
though  not  for  direct,  purposes.  The 
authorities  above  cited  show  that  such  is 
not  the  case,  even  while  such  govern- 
ments are  in  existence ;  but  here  the 
Court  is  asked  to  redognise  the  usurping 
government,  directly,  although  that  go- 
vemment  is  now  defunct.  Further,  the 
passages  in  Vattel  by  no  means  go  so  far 
as  has  been  argued ;  for  in  sections  292, 
293,  and  295,  he  expressly  distinguishes 
between  subsisting  and  defunct  rebellions; 
and  he  in  no  instance  recognizes  the 
rights  of  property  as  still  vested. in  ^- 
vemments  which  have  ceased  to  exist. 
This  idea  is  altogether  unintelligible ;  the 
deductions  from  Vattel  contended  for 
would  lead  to  the  absurdity  of  attributing 
to  overthrown  rebellious  governments 
those  rights  which  are  denied  to  a  once- 
recognized  goTernment  after  it  has  been 
conquered  or  changed.  There  could  be  no 
doubt  that  the  rights  of  the  usurping 
government  vested  in  the  government 
that  succeeded  it. 

It  has  also  been  argued  that  a  munici- 
pal court  cannot  entertain  the  question 
now  at  issue,  but  that  the  object  must  be 
obtained  by  treaty  with  the  government 
of  this  countrv ;  but  no  authority  has 
been  cited  to  show  that  this  Court  would 
not  assist  a  friendly  sovereign  in  recover- 
ing his  property.  No  other  government 
but  that  of  the  plaintiff's  had  ever  been 
recognised  by  this  country.  The  right 
of  a  foreign  sovereign  to  sue  has  been 
recognized  in  many  oases,  and  the  prin- 
ciple that  a  government  has  a  right  to 
repudiate  or  adopt  the  acts  of  a  former 
government,  which  has  ceased  to  exist, 
also  laid  down  in  various  authorities,  one 
of  which  was  Ijie  famous  case  of  a  bond 
found  at  Thebes  by  Alexander  the  Great, 
cited  in  Pvff&ndorf,  *'  De  Jure  Belli,"  lib.  8. 
c.  6.  s.  23,  and  also  referred  to  in  a  note  to 
the  case  of  Barclay  v.  Bu88ell.{c)  The 
case  was  this :  When  Alexander  the  Great 
took  Thebes,  he  found  an  instrument  in 
which  it  appeared  that  the  Thebans  had 
lent  the  Thessalians  a  hundred  talents. 
Alexander  gave  up  the  insti-ument  to  the 
Thessalians.  The  Thebans,  upon  their 
restoration  by  Caeeander,  demanded  the 
debt.  in  Ohm  v.  8oarel$(d)t  it  was 
never     doubted     that     the     Queen     of 

(«)  Turn.  &  R.  297. 

(6)  2  Sim.  213 ;  7  L.  J.  (Ch.)  65. 

(c)  3  Ves.  427. 

(rf)  3  Uyl.  8c  K.  450. 
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The  bill  fiirther  alleges  that  a  scheme 
has  been  entered  into  by  the  defendants 
with  a  riew  to  defraud  the  proTisions  of 
the  **  Ship  Registry  Aot,"  which  provides^ 

'*  that  no  ship  should  be  deemed  to  have  beeii 
duly  registered  where  the  whole  property  wis 
not  yetted  in  British  subjects." 

It  has  been  argued  that  the  Tessel  was 
wholly  the  property  of  WiUcox  and  Moody, 
and  that  as  reonstered  owners,  they  are 
protected  by  s.  88  of  the  *'  Ship  Registiy 
Act " ;  bnt  the  scheme  set  forth  in  the  bill 
proves  that  this  is  not  the  case,  and  if  snch 
scheme  has  in  fact  been  practised,  the 
registry  has  been  effected  in  frand  of  the 
Act,  and  the  ship  is  in  fact  held  by 
foreigners,  in  the  name  of  trustees.  The 
Act  only  applies  to  vessels  belonging  to 
British  subjects. 

On  the  question  as  to  want  of  parties,  it 
has  been  argued  that  the  members  of  the 
usurping  government  ought  to  be  made 
parties  to  this  bill,  bnt  this  is  not  a  dis- 
pute between  individuals.  The  usurping 
government  claimed  nothing  except  ss  a 
gpvernment,  and  as  they  have  ceased  to 
exist  as  a  government,  the  Court  cannot 
recognize  them. 

EoU,  in  reply :  The  rights  of  the  go- 
vernment of  Sicily  de  facto  have  not  been 
transferred  to  the  pesent  government,  so 
as  to  create  atay  pnvity  between  them  and 
the  defendants.    It  has  been  argued  that 
the  plaintiff,  representing  the  present  go- 
vernment, is  entitled  to  the  benefit  of  all 
the  acts  of  the  revolutionary  government, 
which  he  chooses  to  adopt,  nl though  he  at 
the  same  time  repudiates  the  idea  of  the 
government  de  facto  having  at  any  time 
any  rights  as  such.    It  may  be  true  that 
one  government  has  ceased  to  exist  and 
another  is  established,  but  the  contracts 
of  the  defunct  government,  as  betweoi 
them  and  third  parties,  remained  intact, 
and  there  can  be  no  privity  between  the 
present   government    and    those    third 
parties.    All  that  the  third  parties  hare 
to  do  is  to  inquire  what  is  the  existixig 
government,  and  it  is   evident  that    the 
plaintiff  does  not  represent  the  govern- 
ment existing  at  the  time  the  contract 
was  entered  into.    There  is  nothing    in 
any  of  the  cases  cited  to  show  that  the 
property  taken  by  one  contending  power 
IS  not  transferred  to  the  conquering  par^. 
Tlie  plaintiff  has,  in    fact,  pleaded   the 
right  of  war,  and  why  should  not  iJie  de- 
fendants plead  the  same  right,  and  claim 
to  retain  what  they  have  got  possession  of  ? 
The  case  of  the  ThebtMi  bond  is   mor^ 
favourable  to  the  defendants  than  to  the 
plaintiff.    It  is  alleged  in  this  bill  that 
these  funds  were  t^en  ftrom  the  royal 
treasuin^,  but   there    is   no   evidence  to 
prove  that  the  money  so  taken  was  tl&e 


Portugal  could  either  take  or  repudiiate  a  ' 
contract  made  on  behalf  of  Don  Miguel. 
Pablic  monies  are  always  considered  as  ' 
being  impressed  with  a  kind  of  trust,  ' 
and,  in  the  present  case,  the  monies 
being  alleged  to  belong  to  the  plaintiff,  he  ' 
Can  sue  for  them,  when  misapplied  with- 
out his  sanction.  In  Sir  Thomas  Flumer* 8 
case,  Taylor  v.  numer,{a)  monies  were 
pursued  into  the  hands  of  a  third  partry ; 
and  in  Scott  v.  Surman  (6)  Mr.  tiustice 
Willes  held,  that  where  acts  are  done 
without  authority,  the  person  whose  au- 
thority was  necessary  has  the  option  of 
either  repudiating  the  act  or  considering 
the  parties  taking  the  benefit  of  such  act 
as  trustees  for  him.  The  plaintiff's  au- 
thority, therefore,  being  restored,  he  has 
a  right  over  all  intermediate  acts,  and 
might  adopt  them  as  far  as  he  thinks  fit ; 
and  it  being  professedly  argued  that  the 
purchase  was  made  for  public  purposes, 
the  plaintiff  is  entitled  to  the  benefit  of  it. 
In  the  case  of  The  Oity  of  Berne  v.  The 
Bank  of  En  gland, (c)  Lord  Eldon  has  laid 
it  down  that  the  acknowledgment  of  a 
government  is  a  matter  of  public  notoriety ; 
and  hence,  as  the  plaintiff  has  always 
been  acknowledged  by  this  country  as 
King,  there  is  no  doubt  as  to  his  title. 
And  in  Wheaton,  on  the  "  Law  of  Nations," 
p.  298,  it  is  stated  that  courts  of  justice 
and  private  individuals,  until  the  inde- 
pendence of  a  state  had  been  acknowledged, 
are  bound  to  consider  the  ancient  state 
of  things  as  remaining.  The  plaintiff's 
right  is  further  supported  by  the  follow- 
ing cases:  Advocate- General  of  Bombay  v. 
Amerchund^id)  Bolder  v.  Lord  Hunting' 
field, {e)  0(jde7i  v.  Iolliot,(f)  King  of  Spain 
y.  MachaJoyig)  Barclay  v.  Bussell,  Thomp' 
eon  V.  Bowles, (h)  Decrees  of  the  Hovse  of 
Commons,  May  14th,  1660,  and  12  Cha.  2. 
c.  31.,  JmiesT.  Garcia  del  Bio,  (i)  Maclean 
V.  Dwnn  (J)  Foster  v.  Bates,(1c)  The  Nabob 
of  the  Camotic  v.  The  East  India  Com- 
pany.(l)  The  defendants  are  by  this 
bill  fixed  with  a  knowledge  of  the  plain- 
tiff's rights.  They  were  well  aware  that 
they  were  dealing  with  the  agents  of  a 
usurping  government,  and  it  would  be  a 
breach  of  the  duties  of  an  ally  of  a  foreign 
country  not  to  assist  the  sovereign  of  that 
country  in  recovering  his  rights. 

(a)  8  M.  &  S.  562. 
(6)  Wille«,  400. 

(c)  9  Ves.  347. 

(d)  1  Knapp,  829  ft. 
Ce)  11  Vefi.28S. 
(/)  8  T.  R.  726. 
(^)  4  Buss.  225. 
(A)  2  Sim.  194. 
(0  Turn.  &  B.  297. 


U)  4  Bing.  722. 

ik")  12  M.  &  W.  226  ; 

(0  1  Ves.,  J.  871. 


L.J.  (Bz.)  88. 
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property  of  the  King;  the  Court  cannot 
refer  to  the  law  of  Sicily,  and  that  ques- 
tion conld  not  be  determined  by  the  law 
of  this  country.  It  is  quite  possible  that 
the  revenue  was  not  vested  m  the  King, 
but  in  one  of  the  public  officers. 
February  7th,  1860. 
Shadwjbll,  V.O.  :  In  this  case  I  have 
referred  to  all  those  passages  which 
were  cited  in  support  of  the  demurrer  of 
the  parties ;  and  I  must  say  it  appears  to 
me  that  the  language  that  has  been  re- 
ferred to,  which  is  to  be  found  in  Vattel 
8,ud  Puff endorf,  does  not  apply  to  the  case. 
There  is  no  case  upon  the  record  of  bellige- 
rent parties.  .  The  case  upon  the  record  is 
the  case  of  a  simple  told  tale,  uniform 
from  beginning  to  end,  of  the  rebellious 
subjects  of  an  absolute  sovereign  having 
taken  the  opportunity  of  the  state  of 
rebellion  to  possess  themselves  of  some 
part  of  that  royal  property  which  belonged 
to  the  plaintiff  as  King.  He  succeeded 
in  putting  down   the  rebellion;  and  the 

Earties  who  were  in  rebellion  against  him, 
aving  made  use  of  their  actual  power 
over  the  royal  fund  to  send  it  in  the  shape 
of  bills  and  so  on  to  this  country,  did  not 
acquire  thereby  any  right  to  the  property 
as  against  their  sovereign.  And  it  appears 
to  me  an  extraordinary  thing,  after  the 
case  of  The  Nahdb  of  the  Camatic  v.  The 
East  India  Company  and  the  case  of  Hulleti 
V.  the  King  of8pain,{a)  that  there  should  be 
any  difficulty  raised  upon  the  proposition; 
because  it  seems  to  my  mind  to  be  laid 
down  as  clear  as  any  proposition  can  be, 
that  the  independent  sovereign  of  a  state 
is  competent,  in  this  country,  to  sue  for 
his  personal  rights.  That  appears  to  me, 
therefore,  to  decide  in  effect  the  great 
question  upon  this  record.  And  this  bill 
is  constructed  only  for  the  purpose  of 
following,  by  what  I  may  call  the  doctrine 
of  ear-mark,  that  property  which,  having 
been  taken  once  by  the  rebellious  subjects 
of  the  King,  was  sent  by  them  into  this 
country,  in  such  a  manner  that,  by  the 
doctrine  of  ear-mark,  possession  may  be 
traced  to  certain  persons  who  are  defen- 
dants upon. the  record.  In  that  respect 
then,  the  demurrer  must  be  overruled. 

Then,  as  to  the  objection  that  was  made 
for  want  of  parties,  it  does  not  appear  to 
me  that  there  is  any  want  of  pai'ties  upon 
the  record.  The  rebellious  subjects,  cer- 
tainly, are  not  necessary  parties  to  the 
record,  bnt  those  are  made  parties  who, 
through  the  instrumentality  of  the  rebel- 
lious subjects  while  they  were  in  a  state 
of  rebellion,  did  unlawful  lyand  improperly 
acquire  possession  of  the  King's  property. 
Then,  with  rospect  to  the  last  question 
~7flO~2  St.  Tr.  N.SrsoT;~2  BUgh,  N.S.  31 ; 
1  Dow.  &  CI.,  169. 


If  hick  was  made  as  to  the  '*  Ship  Begistry 
Aet,"  it  seems  to  me  that  the  38th  section 
has  quite  a  different  object  in  view  from 
that  which  is  contained  in  the  5th  section 
of  the  Act ;  and  according  to  the  true 
construction  of  the  5th  section,  no  person 
who  is  not  wholly  a  British  subject  can 
have  a  right  to  register.  Therefore,  it 
does  appear  to  me,  that  upon  all  the 
grounds,  the  demurrer  must  be  overruled. 
April  23rd  and  24th,  and  May  22nd,  1850. 

The  defendants,  the  Peninsular  and 
Oriental  Steam  Packet  Company,  filed  an- 
other demurrer  to  certain  parts  of  the  bill 
because  the  discovery  thereby  sought 
would  subject  the  companv  to  pains  and 
penalties  for  a  breach  of  the  Foreign 
Enlistment  Act,  59  Oeo.  3.  c.  69. 

Sttuurt,  Willes,  and  Chandler,  in  support 
of  the  demurrer. 

BeiheU  and  Ooldsmid  for  the  bill:  A 
corporation  cannot  be  indicted  except  for 
a  matter  relating  to  property,  as  the  non- 
repair of  a  road  ;  4  Bla-  Com.  476.  Beg, 
V.  Inhabitants  of  Heage.{a) 

Shadwell,  Y.C,  said  that  in  some  cases, 
such  as  not  repairing  a  bridge,  or  not 
complying  with  an  order  of  justices,  a 
corporation  might  be  liable  to  be  indicted* 
but  these  cases  were  exceptional ;  the 
general  law  of  England  was  that  a  cor- 
[)oration  could  not  be  indicted  for  crime  ; 
that  since  the  case  was  argued  he  had  con- 
sulted a  learned  judge,  who  coincided  with 
him  in  the  opinion  which  he  had  formed, 
viz.,  that  the  Steam  Packet  Company 
could  not  be  indicted  under  the  Act  re- 
ferred to ;  and  he  was  confirmed  in  that 
view  by  the  language  of  the  Act,  which 
only  refi  rred  to  individuals  ;  consequently 
the  demurrer  must  be  overruled. 

The  defendants,  GratvateUi  and  Scalia, 
afterwards  put  in  their  answer,  in  which 
they  set  out  the  various  changes  in  the 
constitution  of  the  island  of  Sicily,  and 
stated  that  in  January,  1848,  the  people  of 
Sicily  took  up  arms  against  the  plaintiff 
and  defeated  his  troops ;  that  a  provisional 
government  was  formed  and  a  parliament 
summoned;  that  an  inconsiderable  sum 
of  money,  arising  from  taxes,  was  found 
in  the  treasury  ;  that  from  the  time  of  the 
appointment  of  the  provisional  govern- 
ment the  authority  of  the  plaintiff  en- 
tirely ceased,  and  his  rights  and  property, 
if  any,  became  vested  in  such  provisional 
government ;  that  the  proceedings  of  the 
provisional  government  and  the  parlia- 
ment by  them  assembled  were  recognized 
by  the  British  Qovernment,  to  prove  which 
various  letters  from  Lord  Minto  were  set 
out ;  that  during  the  time  the  provisional 
government  was  in  power  many  thousand 


(a)  2  Q.  B.  128. 
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penonB,  natireB  and  inhabitftnts  of  Sicily* 
contributed,  under  the  sanction  of  the 
parliament  then  asfsembled,  considerable 
sums  of  money  to  form  a  fand  for  the  par. 
pose,  amongst  other  thingi^  of  pnrobasiog 
steamships,  and  that  a  sa£Bcient  sum  was 
remitted(a)  for  that  purpose  through  the 
provisional  government  to  the  defendants, 
who  had  been  sent  over  to  England  by  the 
provisional  government  as  commissioners 
or  envoys  to  Her  Majesty's  Grove mment, 
and  was  received  by  them  to  be  applied 
for  such  trust  and  purpose;  that  the 
plaintiff,  however,  undertook  an  expedi* 
tion  for  the  re-conquest  of  Sicily,  and 
again  established  his  power  over  the 
island  against  the  will  of  the  parliament 
and  the  people  of  Sicily.  The  defendants 
then  alleged  that,  inasmuch  as  the  money 
sent  to  England  for  the  purchase  of  the 
ships  had  l^n  so  paid  and  contributed  by 
the  people  of  Sicily  for  the  purpose  of 
such  purchase,  and  as  no  part  of  the  said 
moneys  had  ever  belonged  to  the  plaintiff 
or  had  come  out  of  the  treasury  or  re- 
venues to  which  the  plaintiff  was  or  could 
be  entitled,  the  defendants  could  not  be 
called  upon  to  refund  the  money  to  the 
plaintiff,  but  that  they  were  trustees  of 
fehe  said  money,  and  were  answerable  and 
accountable  to  the  persons  who  contri- 
buted and  paid  the  money,  and  to  such 
persons  only.  The  defendants  denied  that 
the  executive  government  had  applied  any 
part  of  the  plaintiff's  money  in  the  purchase 
of  the  ships,  and  they  also  denied  that 
the  executive  government  was  an  usurp- 
ing government  or  that  they  were  sub- 
jects of  the  plaintiff. 

The  answer  then  set  forth  a  schedule  of 
documents  in  the  possession  of  the  defen- 
dants, relating  to  the  matters  in  the  bill 
mentioned ;  but  submitted  that  the  defen- 
dants held  such  docu  ments  as  agents  and  on 
behalf  of  the  persons  by  whom  the  money 
was  forwarded  to  this  country  for  the  pur- 
chase of  the  ships,  and  that  they  ought 
not  to  be  ordered  to  produce  such  docu- 
ments in  the  absence  of  the  persons  for 
whom  they  were  agents;  that  the  docu- 
ments were  confidential  communications, 
and  that  the  production  of  them  would  be  a 
breach  of  trust  and  confidence,  and,  a%  to 
those  in  the  first  part  of  the  schedule, 
would,  as  the  defendants  believed  and  had 
been  advised,  render  them  and  the  persons 
for  whom  they  were  agents  subject  to 
criminal  prosecution,  punishment,  and 
penalties  in  Sicily  in  respect  of  the  part 
they  had  taken  in  the  struggle  against 
the  plaintiff,  and  might  be  used  by  the 
plaintiff  as  evidence  in  a  criminal  pro- 
secution a^inst  the  defendants  wnen 
within  the  jurisdiction. 

(a)  Said  to  have  amounted  to  120,000/. 


January  18th,  1851. 

Bdhell  and  Ooldamid  moved  for  the  pro* 
duction  of  the  documents 

The  answer  admits  the  fund  to  have 
been  a  public  fund  raised  for  public  pur- 
poses. The  Court  is  bound  to  regard  the 
plaintiff,  whose  right  to  the  throne  of 
Sicily  has  been  recognized  by  this  coun- 
try, us  its  only  lawful  sovereign,  and  the 
war  as  a  lebellion.  The  rebellious  go- 
vernment was  never  recognised  in  this 
country.  The  only  person  in  a  country 
who  can  represent  public  rights  is  the 
lawful  sovereign  {Jones  v.  Oarcia  del 
Eio,(a)  Thompson  v.  Powle».(b)  Taylor  v. 
Barclay, {c)  Hulleii  v.  King  of  8pain[d) ). 

The  possibility  of  tho  defendants  in- 
curring penalties  if  they  return  to  Sicily 
is  no  ground  for  protection.  They  are 
safe  in  this  country;  the  Court  cannot 
judge  as  to  the  liability  to  penalties  under 
a  foreign  law  {Dolder  v.  Lord  Hunting- 
field  (d) ).  Even  if  the  executive  govern- 
ment in  1848  was  a  lawful  one,  the  plain- 
tiff has  now  become  entitled  by  conquest 
to  its  rights  {Advoeat^-Oeneral  of  Bombay 
V.  Bedreechundif)), 

Bolt  and  Cairns  for  the  defendants. 
The  defendants  hold  the  documents  as 
agents  for  persons  not  before  the  Court, 
and  therefore  cannot  be  ordered  to  produce 
them  {Taylar  v.  BundeU,{g)  Murray  v. 
Walt^  {h) ).  The  war  was  not  a  rebellion, 
but  a  civil  war.  The  proceedings  of  the 
insurgents  were  countenanced  by  our  Go- 
vernment ;  the  flag  of  thd  parliament  and 
executive  government  was  saluted  by  our 
ships.  The  plaintiff  in  subverting  that 
Government  had  acted  as  a  wrong-doer, 
and  the  Court  ought  not  to  interfere  on 
his  behalf. 

As  to  the  second  objection.  The  de* 
fendaurs,  who  are  Sicilians,  must  be  pre« 
sumed  to  have  the  animus  redeundi ;  the 
aliswer  shows  that  if  they  do  return,  they 
will  incur  penalties.  The  Courts  of  this 
country  i*eceive  the  laws  of  foreign  coun- 
tries. The  principle  is  that  a  party  is  not 
bound  to  criminate  himself  (Brownsard 
V.  Edioards,(%)  Harrison  v.  8outhcot9,{  J) 
MaccaUum  v.  Turlon  (k)  Murray  v.  WaJ," 
Ur,(J)  Taylor  v.  Eunddl  (m) ). 

(a)  Turn.  &  R.  297. 

(6)  2  Sim.  194. 

(c)  76.213. 

id)  2  Bligh,  N.S.  81 ;  2  St.  Tr.  N.  h  805. 

(e)  11  Ves.  288. 

(/)  1  Knapp,  329  n. 

(a)  Cr.  &  Vh.  104. 

(A)  n.  114. 

(0  2  Vet.,  J.  248. 

U)  I  Atk.  528. 

(A)  2  Y.  &  J.  188. 

(/)  Cr.  &  Ph.  114, 

(»)  lb,  104. 
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Bethdl  in  reply.  The  plaintiff  has 
always  been  the  lawful  Borereign  of 
Sicily ;  this  coantry  has  never  recognized 
any  other  power.  The  plaintiff  bein^  now 
restored  to  his  throne  is  entitled  to  the 
benefit  of  all  the  acquisitions  and  con- 
tracts made  by  the  rebellions  government. 
He  adopts  the  contract  made  by  the  de- 
fendants, which  therefore  becomes  his 
contract,  and  the  documents  his  docn- 
ments.  This  Court  cannot  recognize  a 
subject  as  having  a  status  in  opposition  to 
•  his  lawful  sovereign. 

As  to  the  liability  to  penalties,  if  the 
defendants  are  in  jeopardy  it  is  by  their 
voluntary  act ;  that  is  no  ground  for  with- 
holding documents  from  a  person  who 
owns  or  has  an  interest  in  them.  Secondly, 
the  protection  of  third  persons  has  never 
been  a  ground  for  withholding  documents. 
Lastly,  the  defendants  have  admitted  the 
whole  eorpua  delicti  in  their  answer  (Ewing 
v.O$haldui(m(a)). 

LoBD  Cbanwokth,  y.C. :  I  cannot  decide 
this  case,  satisfactory  to  mvself,  without 
looking  through  the  bill  ana  answer. 

There  are  two  points  of  very  great  nicety 
in  point  of  law.    In  the  first  place,  the 
two  defendants  in  whose  hands  the  do<;n- 
ments  are,  say  :  **  They  are  not  our  pro- 
perty, but  they  are  the  property  of  certain 
persons  who  exercised  the  functions  of  a 
provisional  government  in  Sicily,  and  who 
remitted  to  us  certain  moneys  which  had 
been   contributed  by  many  thousands  of 
the  inhabitants  of  that  island,  for  the  pur- 
pose of  purchasing  steamships,  and  we 
employed  those  moneys  accoroing  to  the 
directions  of  our  principals."     And  the 
first  objection  made  to  the  production  of 
these  documents,  is  this:  '*Ton  cannot 
ask  us  to  produce  documents  that  are  not 
our  own  documents,  but  are  documents 
that  we  hold  in  trust  for  others."    That  I 
take  to  be  a  good  objection,  if.  instead  of 
its  being  a  case  of  rebellion,  it  had  been  a 
case  in  which  six  persons  in  Sicily,  having 
succeeded  in  getting  a  subscription  from 
thousands  of  others,  had   remitted  the 
money  to  these  parties,  to  purchase  steam- 
ships ;  for  then,  no  doubt,  the  parties  in 
this  country  would  be  mere  agents.    But, 
if  the  persons  who  remitted  the  moneys, 
are  members  of  an  unlawful  government, 
and,  iifter  they  have  exercised  the  func- 
tions of  government  for  some  time,  the 
legitimate  government  conquers  them,  m}* 
present  impression   is  that  that  govern- 
ment  will  succeed  to  the  rights  of  the 
government  they  conquered,   and,  inter 
alia,  to  the  contracts  that  that  govern- 
ment had  entered  into,  and  the  property 
it  had  purchased ;  and  the  agents  for  the 


(a)  6  Sim.  608. 


unlawful  government  will  become  agents 
for  the  lawful  government ;  it  will  succeed 
to  the  agency  as  well  as  to  the  property. 

With  regard  to  the  second  objection  to 
the  motion,  I  confess  that  I  was  surprised 
to  hear  that  a  defendant  may  say  he 
will  not  answer  anything  that  will  subject 
him  to  penalties  in  a  foreign  country, 
particularly  if  that  country  is  his  native 
country.  I  do  not,  however,  mean  to  say, 
at  present,  that  it  may  not  be  so.  Bat  T 
cannot  accede  to  the  last  authority  quoted 
by  Mr.  BeiheU:  for  a  majority  of  the 
judges  decided,  in  Oarhett^$  case, (a)  that, 
if  a  witness  is  asked  as  to  matters  which 
may  subject  him  to  penalties,  he  may  stop 
at  any  time,  although  what  he  has  dis- 
closed may  be  ample  evidence  to  convict 
him.  I  cannot  reconcile  that  with  the 
decision  in  Ewing  v.  Oshaldieton  f  but  I 
must  look  at  this  case  further  before  I 
decide. 


January  Slst,  1851. 

Lord  Gbakwobth,  V.O.  (after  referring 
to  the  bill  and  answer):  The  question 
on  this  answer  is,  whether  the  plaintiff 
is  entitled  to  call  on  the  defendants 
to  produce  the  documents  in  their  posses- 
sion. As  the  answer  admits  that  the 
docnments  relate  to  the  matters  in  ques- 
tion in  the  cause,  the  plaintiff  is,  prima 
faeie,  en  tit  led  to  see  them.  But  the  motion 
was  resisted  on  two  grounds :  first,  because 
the  defendants  say  they  hold  the  documents 
merely  as  trustees  or  agents  for  the  persons 
by  whom  they  were  entrusted  with  the 
money,  and  so  ought  not,  in  their  absence, 
to  be  compelled  to  produce  them;  and, 
secondly,  because,  as  to  the  documents  in 
the  first  part  of  the  schedule,  their  pro- 
duction would  subject  the  defendants 
themselves,  and  the  persons  by  whom  the 
money  was  remitted,  to  criminal  proceed- 
ings in  Sicily. 

I  am  of  opinion  that  neither  of  these 
grounds  is  tenable.  With  respect  to  the 
first,  there  seems  to  me  to  be  a  studied 
ambiguity  in  the  language  of  the  answer. 
The  defendants  say  they  hold  the  docn- 
ments as  agents,  and  on  behalf  of  the 
persons  by  whom  these  defendants  were 
entrusted  with  the  monies.  Whom  do 
they  mean  to  designate  by  these  words  P 
The  several  thousand  inhabitants  of  Sicily 
by  whom,  they  say,  the  funds  were  sub- 


(a)  Their  lordBhipi  held  that  it  made  do  dif- 
ference in  the  ri^ibt  of  the  witness  to  protection, 
that  he  had,  before,  answered  in  part;  their 
lordships  bein^  of  opinion  that  he  was  entitled 
to  claim  the  pnvilege  at  any  stage  of  the  inquiry : 
Reg,  V.  Garbeti,  3  C.  &  K.  474.  Note  in  I  Sim 
N.8.  320. 
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scribed,  or  the  executive  goyernment  who 
commissioned  the  defendants  to  purchase 
the  ships  P  Not,  surely,  the  former ;  there 
was  no  privity  between  them  and  the 
defendant.  The  people  by  whom  the 
money  was  raised  trusted  the  then  existing 
government  with  the  funds,  leaving  it  to 
them  to  purchase  the  ships.  The  answer 
represents  the  defendants  as  having  acted 
on  behalf  of  the  people,  that  is  to  say, 
the  whole  people  of  Sicily,  and  by  their 
direction  communicated  through  the  then 
government.  Now,  it  is  absurd  to  speak 
of  a  whole  people,  as  cestuia  que  trust,  to  be 
made  parties  to  a  suit  in  this  Court.  If 
the^  can  be  treated  as  cestuis  que  trust,  it  is 
obviously  impossible  that  they  should  ap- 
pear or  be  represented  here  otherwise 
than  by  their  government.  Have  the 
defendants,  then,  a  right  to  say  that  the 
persons  who  carried  on  the  government 
when  the  money  was  remitted  to  England, 
are  their  oestuis  que  trust,  and  so  that,  in 
their  absence,  they,  as  being  merely  their 
agents,  ought  not  to  be  called  on  to  pro- 
duce the  documents  P  I  think  not.  Every 
government,  in  its  dealings  with  others, 
necessarily  partakes,  in  many  respects, 
of  the  character  of  a  corporation.  It  must, 
of  necessity,  be  treated  as  a  body  having 
perpetual  succession.  It  would  not  be  re- 
presented by  all  or  any  of  the  individuals 
of  whom  it  is,  from  time  to  time,  composed. 
The  answer  shows,  with  respect  to  the 
provisional  government,  that,  during  the 
time  of  the  transactions  in  question,  mate- 
rial changes  took  place  as  to  the  persons 
who  from  time  to  time  exercised  its  func 
tions.  It  is  impossible  to  say  that  the 
defendants  ever  were  agents  of  all  or  any 
of  the  individuals  who,  from  time  to  time, 
composed  the  government.  Those  who, 
as  constituting  the  government,  stood,  if 
they  did  stand,  in  the  relation  of  cestuis 
que  trust,  or  of  principals  towards  the 
defendants,  ceased  to  fill  that  character 
when  they  ceased  to  be  members  of  the 
government;  so  that,  the  executive  go- 
vernment being  now  at  an  end,  either  the 
defendants  have  ceased  to  fill  the  character 
of  trustees  or  agents  at  all,  or  they  have 
become  trustees  or  a^nts  for  the  plaintiff, 
as  the  person  now  m  possession  of  the 
supreme  authority.  The  case  may  be 
likened  tu  that  of  a  person  who  had  in 
his  hands  property  entrusted  to  him  by  a 
corporation.  If,  by  the  death  of  all  the 
members  of  the  corporation,  or  by  Act  of 
Parliament,  or  otherwise,  the  corporation 
should  come  to  an  end,  it  sorely  could  not 
be  contended  that  the  party  entrusted  with 
the  property,  could  be  made  responsible 
to  the  individuals,  or  the  representatives 
of  the  individuals,  who  co.istituted  the 
corporation  when  the  trust  was  created. 
Reasoning  from  analogy,  I  am  of  opinion 


that  the  defendants  are  not,  in  any  sense, 
the  agents  or  trustees  of  the -individualB 
who  composed  the  government  by  whom 
the  funds  were  remitted.  If  they  are 
trustees  or  agents  at  all,  they  are  trustees 
or  agents  for  the  plaintiff,  and  not  for  the 
persons  from  whom,  as  constituting  the 
government  for  the  time  being,  they  re- 
ceived the  funds.  This  point,  that  is  to 
say,  the  necessity  of  making  co-defendants 
the  persons  by  whom  the  money  yvas  re- 
mitted to  England,  was  raised  by  the 
demurrer  for  want  of  parties.  The  de- 
murrer was  overruled  by  the  late  Vice- 
Ohcmeellor,{a)  and  that  decision  wou^d  of 
itself  be  decisive  of  this  branch  of  ihe 
defendants'  objection,  unless  by  the  an- 
swer soipe  new  facts  are  stated,  showing 
the  necessity  of  making  parties  persons 
who  were  hot  so  shown  by  the  bill.  I 
think,  for  the  reasons  I  have  shortly 
adverted  to,  that,  in  this  respect,  there  is 
no  material  difrerence  between  the  bill 
and  the  answer. 

The  second  point  is  one  on  which  I  have 
not  been  able  to  discover  any  authority. 
But,  on  principle,  I  think  the  objection  is 
untenable.  The  defendants,  it  will  be  ob- 
served, say  that  the  production  of  the 
documents  might  subject  certain  pei*8ons 
in  Sicily,  as  well  as  themselves,  to  high 
penal  consequences.  It  is  hardly  neces- 
sary to  say  that,  so  far  as  the  objection 
relates  to  the  consequences  which  the  dis- 
covery might  entail  on  others,  it  would 
not  hold  even  if  the  penalties  would  be 
incurred  in  this  country.  The  privilege 
is  confined'to  penal  consequences  likely  to 
be  occasioned  to  the  party  himself :  nemo 
tenetur  ^ieipsum  prodere;  but  there  is  uo 
privilege  i^ainst  disclosing  matter  within 
the  knowledge  of  the  party,  merely  be- 
cause it  inight  subject  other  persons  to 
punishment.  Can  the  defendants  then  ob- 
ject to  answer  that  which  might  subject 
themselves  to  penal  consequences  if  they 
should  go  to  Sicily  P  I  think  not.  The 
rule  relied  on  by  the  defendants,  is  one 
which  exists  merely  by  virtue  of  our  own 
municipal  law,  and  must,  I  think,  have 
reference,  exclusively,  to  matters  penal  by 
that  law:  to  matters  as  to  which,  if  dis- 
closed, the  judge  would  be  able  to  say,  as 
matter  of  law,  whether  it  could  or  coald 
not  entail  penal  consequences.  As,  for 
instance,  if  a  witness  were  to  say:  ''I 
decline  to  answer  that  question,  McaoBe 
it  may  show  that,  five  years  ago,  I  exer- 
cised an  office  without  first  taking  the 
oaths,"  the  judge  would  be  able  to  fia^,  as 
matter  of  law :  **  That  cannot  subject  yon 
to  penal  consequences  by  reason  of  tbe 
snbisequent  Indemnity  Acts.*'  6e,  ifhere 
an    Act    of  Parliament  has   passedj^   in- 


(a)  See  above,  1061. 
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demnifying  witnesses    from    proseontion 
oil   account  of  matters    to    which    their 
evidevce  is  thought  necessary,  if  a  witness, 
ignorant  of  the  statute,  were  to  ohject  to 
answer  a  question,  because  it  might  sub- 
ject   him    to    penalties  covered   by    the 
statute,  the  juage  would  be  able  to  say : 
**  That  it  is  a  mistake  of  the  law ;  you  are 
exposed  to  no  sach  penalties,  and  must 
therefore     answer."      And     very     many 
similar  cases  may  be  suggested.     But,  in 
respect  of  penal  conseqaences  in  a  foreign 
country,  this  cannot  oe.    No  judge  can 
know*  as  noatter  of  law,  what  would  or 
would  not  be  penal  in  a  foreign  country ; 
and  he  cannot,  therefore,  form  any  judg- 
ment as  to  tbe  force  or    trath    of   the 
objection  of  a  witness,  when  he  declines 
to  answer    on    such    a  ground.    In  the 
present  case,  indeed,  there  will  probably 
be  no  difficulty  in  believing  that  the  de- 
fendants are  speaking  quite  traiy  ;  as  tbe 
documents  may,  in  all  probability,  form 
links  in  a  chain  of  evidence  which  might 
enable  the  courts  in  Sicily  to  convict  the 
defendants  of  high  treason.    But,  if  the 
principle  is  once  admitted,   it   must  be 
admitted  in  all  its  ramifications.    Thus, 
for  instance,  in  a  bill  against  a  firm,  some 
of  whom,  though  resident  here,  are  Spanish 
subjects,  seeking  an  account  of  mercantile 
transactions    in    Spain,    the    defendants 
might  refuse   to  set  out  an  account  of 
their  transactions,  on  account  of  the  deal- 
ings having  been  (as  probably  they  would 
have  been)  to  a  great  extent,  contraband, 
and  so  tending  to  subject  tbem  to  penal- 
ties for  having  infringed  the  fiscal  law  of 
Spain.     The  case  was  put,  at  the  bar,  of 
a  bill  for  an  account  of  an  opium  trans- 
action in  China ;  and  instances  might  be 
multiplied,  to  almost  any  extent,  by  ascer- 
taining, as  matter  of  fact,  what  acts,  by 
the    laws  of   any    foreign    country,    are 
penal,  though  not  so    here,  and   mi^ht 
become    the    subject     of     investigation 
in  our  courts.    The  impossibility  of  know- 
ing, as  matter  of  law,  to  what  cases  the 
objection,  when  resting  on  the  danger  of 
incurring  penal  consequences  in  a  foreign 
country,  may  extend,  furnishes  very  strong 
and,  to  my  mind,  satisfactory  evidence 
that  the  objection  cannot  be  sustained. 


It  is  to  be  observed  that,  in  such  a  case, 
in  order  to  make  the  disclosure  dangerous 
10  the  party  who  objects,  it  is  essential 
that  he  should  first  quit  the  protection  of 
our  laws,  and  wilfully  go  within  the  juris- 
diction of  the  laws  he  has  violated.  Now, 
in  the  present  case,  the  parties  objecting 
are  Sicilian  subjects;  and  so  the  pro- 
bability of  their  returning  to  Sicily  may 
be  great.  But,  if  the  objection  is  once,  in 
such  a  case,  admitted,  it  is  very  difficult 
to  say  why  it  should  not  apply  to  an 
Englishman,  who,  having  been  in  a  foreign 
country  and  there  violated  the  law  (by 
smuggling  for  instance),  afterwards  re- 
turns  home.  He  may  intend  to  go  abroad 
again,  and  then  the  discovery  which  he  is 
here  called  on  to  make,  might,  there, 
subject  him  to  penalties. 

I  am  of  opinion,  for  these  reasons,  in 
the  absence  of  all  authority  on  the  point, 
that  the  rule  of  protection  is  confined  to 
what  may  tend  to  subject  a  party  to 
penalties  by  our  own  laws;  and  so  that 
che  objection  in  the  present  case  cannot 
be  sustained.  The  consequence  is,  that 
the  plaintiff  is  entitled  to  the  usual  order 
for  production  of  all  the  documents. 

Tnere  is  no  report  of  any  further  pro- 
ceedings, and  Mr.  Brodie  A.  Willcox  of 
28  Portman  Square,  son  of  the  defendant, 
the  late  Mr.  Brodie  Willcox,  states  that 
tbe  Bombay  was  shortly  afterwards  handed 
o\er  to  the  King  of  the  Two  Sicilies,  and 
that  the  Sicilian  envoys  were  not  at  all 
dissatisfied  to  get  rid  of  ber,  as  under  the 
then  existing  circumstances  in  their 
country,  she  was  a  sort  of  white  elephant 
to  them.  He  does  not  recollect  whether 
she  was  handed  over  by  order  of  the 
Court,  or  as  one  of  the  conditions  of  a 
settlement  under  which  Prince  Grunatelli 
and  Scalia  were  allowed  to  return  to  Sicily, 
and  the  sequestrations  on  their  property 
there  were  removed. 


Matbbials  made  use  of. — The  above 
report  is  compiled  from  the  reports  in 
1  Sim.  N.S.  301,  322,  19  L.J.  Oh.  202, 
and  20  L.  J.  Ch.  417 ;  14  Jur.  163,  751 ; 
15  Jur.  214. 
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GORHAM  ogaiTist  THE  BISHOP  OF  EXETER. 


Pboceedinos  in  the  CSourt  of  Queen's  Bench  before  Campbell, 
L.G.J.,  Patteson,  Wiqhtman,  and  Erle,  JJ.,  on  Motion  for  a 
Prohibition  April  15th-25th,  1850.  (Reported  in  15  Q.B.  52, 
19  L.J.,  Q.B.  279.) 

The  Bishop  of  Exeter  having  refused,  on  the  ground  of  alleged  doctrinal  error,  to  institate 
the  Boy.  6.  C.  Gorham  to  the  Crown  living  of  Brampton  Speke,  to  which  he  had  been  pre- 
sented by  the  Crown,  the  presentee  commenced  a  suit  of  Duplex  Querela  in  the  nature  of  an 
appeal  in  the  Arches  Court  of  Canterbury,  and,  judgment  having  been  given  against  him,  appealed 
to  the  Queen  in  Council.  The  Judicial  Committee,  to  whom  the  appeal  was  referred,  reversed 
the  decision  of  the  Arches  Court,  and  ordered  the  appelUut  to  be  instituted.  The  bishop  there- 
upon moved  the  Queen's  Bench  for  a  prohibition  against  the  execution  of  the  judgment  on 
the  ground  that,  in  causes  touching  the  Crown,  the  appeal  lay  by  statute  to  the  Upper  House  of 
Convocation. 

Prohibition  (a) — Ecclenastical  causes  touching  Crown — 24  Hen,  8.  c,  12.,  and  25  Hen.  8.  c.  19. 
The  Act  "  for  the  restraint  of  appeals,"  24  Hen.  8.  c.  12  ,  after  abolishing  appeals  to  Borne  in 

matrimonial,  testamentary,  anid  tithes  cases,  provided,  s.  8,  that  all  suits  relating  thereto, 

commenced  in  any  of  the  Archbishops'  Courts,  should  be  there  definitely  adjudged  without 

any  further  appeid  otherwise  than  as  in  that  Act  limited. 
Section  9  provid^  that  in  any  such  case  dependiue  in  any  of  the  courts  mentioned  in  the 

Act  "  which  hath,  doth,  shall,  or  may  touch  the  King,  his  heirs,  &c.,"  it  should  be  lawful 

for  the  parties  grieved  to  appeal  from  any  of  the  said  courts  to  the  Upper  House  of 

Convocation. 
The  Act  "for  the  submission  of  the  clergy  and  restraint  of  appeals,''  25  Hen.  8.  c.  19.  s.  3, 

prohibited  all  manner  of  appeals  to  Rome,  and  provided  that  **  all  manner  of  appeals  .     . 

shall  be  made  .    .  ({fter  such  manner,  form,  ana  condition  as  is  limited  for  appeals  .     .     . 

in  causes  of  matrimony,  tithes,  oblations,  and  obventions  "  bv  the  above  statute,  24  Heu.  8. 

c.  12. 
Section  4  then  provided  that  **  for  lack  of  justice  at  or  in  any  of  the  courts  of  the  Arch> 

bishops,"  it  should  be  lawful  toHippeal  to  the  King  in  Chnncery,  who  by  commission  under 

the  great  seal  should  appoint  persons  to  hear  such  appeal.    The  Judicial  Committee  was 

substituted  for  such  commission  by  2  &  3  Will.  4.  c.  92.  s.  8.,  and  8  &  4  Will.  4.  c.  41.  s.  8. 

Held  by  the  Court  of  Queen's  Bench— 
That,  under  the  above  statutes,  even  where  the  matter  touched  the  Crown,  an  appeal  lay  froaa 
the  courts  of  the  Archbishop  to  the  Judicial  Committee. 

(a)  See  Martin  v.  Machonochie,  8  Q.B.D.  730,  4  Q.B.D.  784,  6  App.  Ca.  424,  as  to  whether  a 
prohibition  would  lie  to  the  Privy  Council. 


This  was  a  motion  for  a  rule  to  show  j     The  material  facts,  as  stated  on  affidavit, 
cause  why  a  prohibition  sbotild  not  issae  j  were  as  follows  :— 

to  the  Dean  of  the  Arches  and  to  the  |  On  November  2nd,  1847,  the  Queen,  as 
Archbishop  of  Oanterhury,  to  prohibit  ;  Patron  in  right  of  the  Grown  of  the  living 
them  from  requiring  the  Bishop  of  .Sxe^r  '  of  Brampton  Speke,  in  the  diocese  of 
to  institute  the  Rev.  Oeorge  Cornelius  i  Exeter,  then  vacant,  by  letters  patent 
Oarham  to  the  vicarage  of  Brampton  i  presented  the  said  Bev.  O.  C.  Chrham  to 
8peke  ;  and  also  to  prohibit  the  said  j  the  said  Bishop  as  her  M^'esty's  clerk  to 
Dean  and  Archbishop  from  instituting  j  the  said  vicarage,  commanding  the  Bishop 
the  said  6r.  0.  Gorkam,  or  otherwise  |  to  admit  the  laid  O.  C,  Oorham  thereto, 
carrying  into  execution  an  order  made  ,  and  to  institute,  induct,  and  invest  him, 
by  her  Majesty  in  Council  on  March  9th,  {  and  to  do  all  other  matters  concerning 
1850,  on  a  report  of  the  Judicial  Com-  :  the  admission,  institution,  and  induotion 
~    "      "^  '       '^  which    to    the    Bishop's   pastoral   office 

belonged. 

The  Bishop,  after  examining  the  eaid 
O.  C  Owham,  rafused  to  institute  him  on 
the  ground  that  he  held  and  maintained 


mittee  of  the  Privy  Council  in  an  ap* 
peal  from  the  judgment  of  the  Conrt  of 
Arches  in  a  suit  of  Duplex  Querela  between 
the  said  0.  C.  Oorham  and  the  Bishop  of 
Eveier. 
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opinions  contrary  to  the  true  Christian  ;  The  Dean  of  Arohes,  having  given  ju4 
faith*  and  the  doctrines  of  the  Ohnroh  of  |  ment,  dismissing  the  suit,  the  £l;ev.  G. 
Sngbuid,  and  tibe  Thirty  Nine  Articles  of  >  Oorham  appealed  to  her  Majesty  ia  Conn- 
Religion  and  the  Book  of  Oommon  Prayer  |  oil,  who  referred  his  petition  to  the  Jndi- 
anthorized  and  enjoined  by  the  Act  of  I  cial  Oommibtee  of  the  Privy  Conncil. 
Uniformity,  13  &  H  Oha.  2.  c.  4. ;  and  |  They  r<^ported  on  March  8th,  1850,  that 
was  therefore  an  unfit  person  to  be  ad-  the  judgment  of  the  Dean  of  Arches 
mitted,  instituted,  and  inducted  to  the 
said  vicarage.(a) 

The  Bishop  having  notified  the  Queen 
of  his  refusal  by  letter  to  one  of   her 


Mi^esty's  Principal  Secretaries  of  State, 
iib,e  Attorney -OeTieral  commenced  an  action 
of  Quare  imnedit  against  him  in  the  Court 
of  Qneen*s  Bench. 

Likewise  in  Trinity  Term,  1848,  the  Be  v. 
(?•  0.  Oorham  commeaced,  against  the 
Bishop  in  the  Arches  Court  of  Canterbury, 
a  suit  of  Duplex  Querela^  in  the  natura  of 
an  appeal  (6)  from  the  judgment  and  de- 
termination of  the  Bishop. 

(a)  In  bis  affidavit  supporting  the  rule,  the 
Bishop  set  out  that  \\e,  as  such  Bishop  as  afore- 
said, is  the  Ordinary,  and  hath  full  ecclesiastical 
and  spiritual  jurisdiction  in  and  over  the  said 
vicarage  and  the  vicar  thereof  for  the  time 
being ;  and  full  and  sole  right  and  authority  by 
law  to  admit,  institute,  and  induct,  each  and 
every  person  from  time  to  time  presented  by 
her  Majesty  as  such  patron  as  aforesaid  for  ad- 
mission, &c. ;  and  before  such  admission  to 
examine  the  person  so  presented,  and  to  ascer- 
tain the  fitness  and  qualifications  of  such  person 
for  such  admbsion,  institution,  and  induction, 
with  reference  as  well  to  his  faith  and  doctrine 
as  to  his  learning,  morals,  ability  and  sufficiency 
Mcoording  to  the  laws  ecclesiastical  of  this 
realm;  and,  in  the  event  of  finding  that  the 
person  so  presented  is  unfit  or  disqualified  by 
reason  of  his  insufficiency  in  any  of  the  matters 
aforesaid,  then  to  refuse  to  admit,  institute,  or 
induct  such  person.  The  affidavit  further 
stated  that,  upon  such  examination,  deponent 
ascertained  and  determined,  according  to  his 
conseientious  judgment  and 
said  6.  C.  Gorham  did 


ought  to  be  reversed, (a)  and  that  the 
Bishop  had  not  shown  sufficient  cause 
why  the  said  (7.  C.  Oorham  should  not 
be  admitted,  and  that  the  principal  cause 
ought  to  be  remitted  to  the  Court  of 
Arches,  in  order  that  right  might  be 
done. 

The  Queen  having  approved  the  report, 
and  ordered  it  to  be  carried  into  execu- 
tion, the  cause  was  remitted  to  the  Arches 
'  Court,  and  the  Official  Principal  caused 
-  the  Registrar  of  the  Episcopal  Court  to  be 
,  served  with  a  monition  to  return  into  the 
;  Arches  Court  the  letters  patent  by  which 
the  Bev.  (;/.  C.  Oorham  was  presented. 
In  his  affidavit  in  support  of  the  rule, 
,  the  Bishop  stated  that,  since  the  hearing 
.  of  the  said  appeal  by  the  Privy  Council, 
i  he  had  been  advised  by  counsel  that  the 
i  said  0,  0,  Gorham  was  not  entitled  to 


and  aflirm  certain  unsound  doctrines  and 
opinions  contrary  to  the  true  Christian  faith, 
and  contrary  to  and  inconsistent  with  the  doc- 
trines of  the  Church  of  England,  the  Thirty 
Nine  Articles  of  Religion,  and  the  Book  of 
Common  Prayer,  authorised  and  enjoined  by  a 
statute,  &c.  (Act  of  Uniformity,  18  &  14  Cha.  2. 
c.  4.);  and,  by  reason  thereof,  deponent,  as 
such  BUhop,  &c*,  thereupon  refused  to  admit  the 
said  O.  C.  Gorham  to  the  said  vicarage,  or  to 
institute,  induct,  or  invest  him,  &c. 

(6)  "The  clerk  refused  by  the  Bishop  may 
also  have  a  remedy  against  him  in  the  Spiritual 
Court,  denominated  a  Duplex  Querela  g  which  is 
a  oomplaint  in  the  nature  of  an  appeal  from 
the  Ordinary  to  his  next  immediate  superior; 
as  from  a  Bishop  to  the  Archbishop,  or  from  an 
Archbishop  to  the  Delegates ;  and  if  the  Su- 
perior Court  adjudges  t£o  canse  of  refosal  to 
be  insdBcient,  it  will  grant  institiition  to  tiie 
aapeUant."  8  Bla.  Cem«  U7  \  and  Bum's 
£d.  Law.  vol.  9. 


(a)  See  "  The  Case  of  the  Rev.  G.  C.  Gorham 
agaiost  the  Bishop  of  Exeter  as  heard  and 
determined  before  the  Judicial  Committee. 
By  £.  F.  Moore,  Lond.  1852";  Brodrick  and 
Freemantle's  Ecclesiastical  Judgments,  84 ; 
Brook's  Six  Judgments  of  the  Privy  Council  in 
Ecclesiastical  Cases,  7.  Part  of  the  headnote 
there  given  is  as  follows  :-^ 

'*  It  is  not  for  the  Court  to  decide  whether 
opinions  are  theologically  sound  or  unsound, 
but  whether  such  opinions  are  contraiy  or  re- 
pugnant to  the  doctrines  which  the  Church  of 
England  by  its  articles,  formuUries,  and  rubrics, 
requires  to  be  held  by  its  ministers. 

"  In  all  cases  in  which  the  articles,  considered 

as  a  test,  admit  of  different  interpretations: 

belief,  Uiat  the  !  Held  that  any  sense  of  which  the  words  fiurly 

then  hold,  maintain,  |  admit  may  be  allowed,  if  that  sense  be  not  con- 


tradictory to  something  else  which  the  Church 
has  elsewhere  allowed  or  required ;  and  if  there 
be  any  doctrine  on  which  the  articles  are  silent, 
or  ambiguously  expressed,  so  as  to  be  capable 
of  two  meanings  :  Held  that  it  was  intended  to 
leave  that  doctrine  to  private  judgment,  onless 
the  rubrics  and  formularies  clearly  and  distinctly 
decide  it. 

"It  is  not  contraiy  or  repugnant  to  the 
declared  doctrine  of  the  Church  ot  England,  as 
by  law  established,  to  hold  that  the  grace  of 
regeneration  does  not  so  necessarily  accompany 
the  act  of  baptism  that  regeneration  invariably 
takes  place  in  baptism  ;  that  the  grace  may  be 
granted  before,  in,  or  after  baptism ;  that 
baptism  is  an  effectoal  sign  of  grace  by  which 
God  works  invisibly  in  us,  but  only  in  each  as 
worthily  receive  it ;  that  in  them  alone  it  has 
a  wholesome  effect ;  and  that,  without  reference 
to  the  qualification  of  the  leerpienty  it  is  not  in 
itself  an  effectnal  si^  of  grsee  %  and  that  in' no 
case  is  regeneration  in  baptism  unoonditioBal.*' 
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appeal  from  the  Arches  Court  to  the 
Queen  in  OoanciU  and  that  the  appeal 
and  all  the  proceedings  thereon  were 
void,  and  the  judgment  of  the  Arches 
Conrt  gtill  in  force ;  that  he  was  not 
aware  of  this  at  tho  time  of  the  hearing, 
and  that  he  had  no  opportunity  and  was 
not  able  to  protest  against  the  jurisdic- 
tion of  the  Council  before  or  daring  the 
hearing. 

Sir  F.  KeUy,  in  moving  for  the  rule : 
Tlie  Bishop  now  contends:  First,  that, 
m  a  mcUter  touching  the  Crown,  an 
appeal  from  the  Spiritual  Court  does 
not  lie  to  the  Queen  in  Council ,  but  lies 
to  the  Upper  House  of  Convocation,  and 
that  the  dispute  as  to  this  presentation 
is  such  a  matter ;  secondly,  that,  although 
judgement  has  been  given  on  the  appeal, 
a  prohibition  still  lies. 

The  first  question  turns  on  the  provisions 
24  Hen.  8.  c.  12.  and  25  Hen,  8.  c.  19.,  the 
statutes  which  provided  for  the  restraint 
of  appeals  to  Bome.(a)  24  Hen.  8.  c.  12. 
S.  2,  after  reciting  the  inconveniences  and 
dangers  which  have  ai-isen — 

"  by  reason  of  appeals  sued  out  of  this  realm 
to  the  See  of  Home,  in  causes  testamentary, 
causes  of  matrimony  and  divorces,  right  of 
tithes,  oblations  and  obventions," 

goes  on  to  enact  that  all  such  appeals 
shall  be  finally  determined  within  the 
realm  in  their  proper  courts,  as  follows : — 

**  That  all  causes  testamentary,  causes  of  matri- 
mony and  divorces,  rights  of  tithes,  oblations  and 
obveutioas  (the  knowledge  whereof  by  the 
goodncEs  of  princes  of  this  realm,  and  by  the 
laws  and  customs  of  the  same,  appertaineth  to 
the  spiritual  jurisdiction  of  this  realm)  already 
commenced,''  &c.,  ^*  or  hereafter  coming  in 
contention,  debate  or  question  within  this  r^m, 
'  or  within  any  of  the  king's  dominions,'*  &c., 
"  whether  thejr  concern  the  King  our  Sovereign 
Lord,  his  heirs  and  successors,  or  any  other 
subjects'  or  resiants  within  the  same,  of  what 
decree  soever  they  be,  shall  be  from  henceforth 
heard,  examined,  discussed,  clearly,  finally,  and 
definitively  adjudged  and  determined  within  the 
king's  jurisdiction  and  authority,  and  not  else- 
where, in  such  (/ourts  spiritual  and  temporal 
of  thd  same,  as  the  natures,  conditions,  and 
qualities  of  the  cases  and  matters  aforesaid  in 
contention,  or  hereafter  happening  in  conten- 
-  tion,  shall  require." 

Sections  3  and  4  impose  penalties 
for  appealing  to  Borne,  section  5  then 
enacts — 

**  That  in  such  cases  where  heretofore  any  of 
the  King's  subjects  or  resiants  have  used  to 


(a)  As  to  appeals  to  Borne  before  the  Be- 
formation,  see  Stubbs'  Constitutional  History, 
:  0.  1^9.  s.  408;  Pollock   and  Maitland's  Hist. 
Eng.  law,  voL  1,  p.  98,  ice 


pursue,  provoke,  or  procure  aay  appeal  to  tbc 
See  of  Borne,  and  in  all  other  cases  of  appeals, 
in  or  for  any  of  the  causes  aforesaid,  they  may 
and  shall  from  henceforth  take,  have  and  use 
their  appeals  within  this  realm,  and  not  else- 
where, in  manner  and  form  as  hereafter  en- 
sueth,  and  not  otherHise/' 

And  this  section,  and  ss.  6,  7,  and  8, 
regulate  the  course  of  appeal,  according 
to  the  Court  in  which  the  snit  is  com- 
menced, namely,  from  the  Archdeacon's 
Court  to  the  Bishop's,  and  from  the 
Bishop's  to  that  of  the  Archbishop,  whose 
judgment  is  to  be  final.  By  section  8 
there  is  to  be  no  appeal  in  suits  oom- 
menced  in  tho  Archbishop's  Court,  except 
as  in  this  Act  is  limited  ;  it  provides  that 
all  suits  commenced  before  any  Arch- 
bishop— 

'*  shall  be  before  the  same  Archbishop  where  the 
said  matter,  cause,  or  process  shall  be  so  com- 
menced, definitively  determined,  decreed  or 
adjudged  without  other  itf»peal,  provocation  or 
any  other  foreign  process  out  of  this  realm  to 
be  sued  to  the  let  or  derogation  of  the  said 
judgment,  sentence,  or  decree,  otherwise  than 
is  by  this  Act  limited  and  appointed." 

Then  section  9  gives  an  appeal  in  causes 
touching  the  Crown  to  the  tJppor  House 
of  Convocation — 

''  in  case  any  cause,  matter  or  contention,  now 
depending  for  the  causes  before  rehearsed,  or 
any  of  them,  or  that  hereafter  shall  come  in 
contention  for  any  of  the  same  causes,  in  any 
of  the  aforesaid  courts,  which  hath,  doth,  shall 
or  may  touch  the  King,  his  heirs  or  successors, 
kings  of  this  realm;  that  in  all  and  every  such 
case  or  cases  the  party  aggrieved,  as  before  is 
said,  shall  or  may  app^  from  any  of  the  said 
courts  of  this  realm,  where  the  said  matter,  now 
being  in  contention,  or  hereafter  shall  come  in 
contention,  touching  the  Ktoff,  his  heirs,  or 
successors  ''.as  is  aforesaid)  shul  happen  to  be 
ventilate,  commenced  or  begun,  to  the  spiritual 
prelates  and  other  abbots  and  priors  of.  the 
Upper  House,  assembled  and  convocate  by  the 
King's  writ  in  the  Convocation  being,  or  next 
ensuing  within  the  province  or  provinces  where 
the  same  matter  of  contention  is  or  shall  be 
begun  ;  so  that  every  such  appeal  be  taken  by 
the  party  grieved  within  fifteen  days,"  &e. 

So  that,  in  oausee  testamentary,  causes  of 
matrimony  and  divorce,  and  causes  re- 
lating to  tithes,  oblations  and  obyentions, 
the  final  resort  was  to  the  Archbishop,  if 
the  cause  did  not  touch  the  King ;  if  it 
did,  then  to  the  Upper  House  of  Con- 
vocation. 

Pattebon,  J. :  By  the  words  "  fh>in  any 
of  the  said  courts  "  in  this  clause,  it  would 
seem  that,  where  the  kin^  was  concerned, 
the  appeal  might  be  earned  directly  from 
'the  Arohdeaoon's  or  Bishop's  Ooort.ioihe 
Upper  House. 
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Sir  F.  Kelly :  The  statute  25  mn.  8. 
c.  19.  passed  in  the  following  year,  aiid 
entitled  '*the  submission  of  the  clergy 
and  restraint  of  appeals,"  extends  the  pro- 
visions of  24  Hen,  8.  c.  12.  from  the 
classes  of  causes  dealt  with  by  that  Act  to 
'ecclesiastical  causes  generally:  enacting, 
by  s.  3,  that,  from  Easter,  1534— 


**  no  maaner  of  appeals  shall  be  had,  provoked, 
or  made  oat  of  this  realm,  or  out  of  aay  of  the  i 
King's  dominions,  ta  the  Bishop  of  Borne,  nor  i 
to  the  see  of  Rome,  in  any  causes  or  matters  j 
happeaiog  to  be  in  contention,  and  having  their 
commencement  and   beginning  in   any  of  the  | 
courts  within  this  renlm,  or  within  any  of  the 
Sing's  dominions,  of  what  nature,  condition  or 
•quality  soever  they  be  of ;  but  that  all  manner 
of  appeals,  of  what  nature  or  condition  soever  , 
they  b6  of,  or  what  cause  or  matter  soever  they  I 
concern,  shall  be  made  and  had  by  the  parties 
grieved,  or  having  cause  of  appeal,  after  such 
manner ^  form  and  ■  condition,  as  is  limited  for 
appeals  to  be  had  and  prosecuted  within  this 
realm  in  causes  of  matrimony,  tithes,  oblations 
and  obventions,  by  a  statute  thereof  made  and 
established  sithen  the  beginning  of  this  present 
parliament,  and  according    to  the  form    and 
effect  of  the  said  statute ;  any  ufage,"  &c.,  "  to 
the  contrary  hereof  notwithstanding." 

Section  4,  bowever^  establishes  a  new 
court  of  appeal  from  the  Archbishop's 
Oourt— 

**  And  for  lack  of  justice  at  or  in  any  of  the 
Tsoorts  of  the  Archbishops  of  this  realm,  or  In 
any  of  the  King's  dominions,  it  shall  be  lawful 
for  the  parties  grieved  to  appeal  to  the  King's 
Majesty  in  the  King's  Court  of  Chancery." 

and«  upon  every  such  appeal,  a  commission 
shall  be  directed  under  the  great  seal  to 
such  persons  as  the  King  shall  name,  as 

.in  case  of  appeal  from  the  Admiral's 
Court,  to  hoar  and  definitely  determine 
such  appeals.  This  was  the  Court  of 
Dele!gates,  whose  jurisdiction  has  now 
passed  to  the  Judicial  Committee. 

By    this   Act  ecclesiastical    causes    in 

•  general,  touching  the  Crown,  were  brought 
under  the  regulation  of  24  Hen.  8.  c.  12. 
B.  9,  and  the  Upper  House  of  Convoca- 
tii^n  made  the  Court  of  Appeal  in  all 
such  causes;  but,  where  the  Crown  was 

riK>tj30Bcemed,  final  appellate  jurisdiction 

.was  given  to  the  Commissioners,  after- 
wards Hnown  as  the  Court  of  Delegates. 

The  presentation  to  Bramford  Speke  is, 
within  the  meaning  of  the  last  mentioned 
clause,    a    niatter    which    touches    Her 

-Majesty,  her  heirs  and  successors,  the 
advowson  being  in  the  Crown,  and  the 
presentation  by  Her  Majesty's  letters 
patent.  That  the  Crown  has  a  direct 
interest  is  clear  from  the  circumstance 
that,  on  the  Bishop's  refusal  to  present, 
the  Queen  may  bring  QtKire  imj^edU,  and 
that  i^e  has  done  so,  and  the  Bishop  has 


pleaded  this  very  refusal  as  an  answer. (a) 
£L  is  not  necessary  that  the  Crown  should 
have  been  a  party  to  the  proceeding  which 
le<i  to  this  appeal.  The  judgment  wonld, 
as  a  judgment  in  rem,  be  evidence  on  the 
trial  of  the  Quare  impedit,  and  would  pro- 
bably decide  the  point  there  in  issue. 
The  effect  of  such  judgments  is  discussed 
in  1  Stark.  £yid.  285,  et  seq.  3rd.  ed. 
That,  where  the  Bishop  has  examined  the 
clerk  and  refused  to  admit,  the  cause  of 
refusal  is  traversable,  appears  by  Specofs 
case,(&)  where  it  is  said  that— 
*'  if  it  be  traversed,  and  the  party  refused  be 
alive,  it  shall  be  tried  by  the  Metropolitan,  and 
if  be  be  dead,  it  shall  be  tried  by  the  country." 

The  construction  of  the  statutes  now 
contended  for  would  lead  to  a  better 
administration  of  justice  ;  for,  in  eases 
like  the  present,  the  Upper  House  of 
Convocation  would  be  much  more  compe- 
tent to  decide  the  questions  raised  than 
the  Judicial  Committee. 

That  a  prohibition,  for  want  of  jui*isdic- 
tion,  lies  after  appeal  and  sentence,  is  laid 
down  in  Com.  Dig.  Prohibition  (D),  and 
confirmed  by  many  authorities. 

Lord  Campbell,  C.J.:  That  is  quite 
clear. 

Pattbsov,  J.,  referred  to  Oould  v.  Oaj^- 
per.(c) 

Thursday,  April  25th. 

Lord  Campbbll,  L.C.J.,  now  delivered 
the  judgment  of  the  Court. 

This  was  a  motion  for  a  rule  to  show 
cause  why  a  writ  of  prohibition  should 
not  issue  to  the  Dean  of  the  Arches  and 

(a)  Sir  K.  Kelly  here  referred  to  the  fonn  of 
the  letters  patent,  which  w.as  aa  follows: — 
"Victoria,"  &c.  "To  the  Right  Reverend," 
&c.,  **  Lord  Bishop  of  Kxeter,  or,  in  his  absence, 
to  his  vicar  general  in  spirituals,"  &c.,  '*  greet- 
ing. We  present  unto  you  by  these  presents 
our  beloved  in  Christ  The  Reverend  George 
Cornelius  Gorham,  clerk,  bachelor  in  divinity, 
to  the  vicarage  of  Bramford  Speke,  in  our 
county  of  Devon  and  in  your  diocese,  now 
legally  void  by  the  death  of  the  last  incumbent 
thereof,  and  to  our  presentation  in  fiiU  right 
belonging  :  commanding  and  requiring  yon  to 
admit  the  said  G.  C.  Gorham  to  the  vicarage  of 
Bramford  Speke  aforesaid,  and  him  there  to 
institute,  induct  and  invest  with  all  and  every  the 
rights,  members  and  appurtenances  thereof,  and 
to  do  all  and  singular  other  matters  and  things  in 
anywise  touching  or  concerning  the  admission, 
institution  and  induction  idforesaid,  which  to  your 
pastoral  office  belongeth  or  appertaineth.  In 
testimony  whereof  .these  our  letters  we  cause  to 
be  made  patent.  Witness  ourself  at  West- 
minster, the  second  day  of  November  in  the 
eleventh  year  of  our'  reign.  By  th^  Lord  Chan- 
cellor of  Great  Britain.     Shepherd." 

Cb)  5  Rep.  57a,  57b,  5aa. 
-   ie)  5,Kasi,846.  < 
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to  the  Arohbifihop  of  Canterbury.  (The 
learned  jndcre  stated  the  terms  of  the 
motion  as  thej  are  set  forth  aboTe.) 

Baving  myself  sat  as  a  member  of  the 
Judicial  Committee  when  the  appeal  re- 
ferred to  was  heard,  1  should  abstain 
from  giving  any  opinion  upon  the  pro- 
priety of  granting  this  motion,  if  the 
application  were  connected  with  any  point 
then  argued  and  decided :  but  the  JLord 
Biehop  of  Exeter  in  his  affidavit  states 
that— 

"  he  was  not,  at  the  time  of  the  hearing  of  the 
■aid  appeal  before  the  said  Judicial  Committee, 
nor  for  some  time  afterwards,  informed  or 
aware  of  the  objection  now  made ; " 

and  certainly  it  never  was  brought  for- 
ward, or,  as  far  as  I  know,  thought  of, 
either  by  the  counsel  or  the  members  of 
the  Court,  till  after  the  decision  had  been 
pronounced.  It  is  therefore  as  new  to 
me  aa  to  my  learned  brothers  who  now 
sit  on  the  bench  along  with  me. 

The  objection  is  that  Mr.  Oorham  had 
no  right  by  law  to  appeal  to  the  Queen  in 
Council  for  the  pui-pose  of  bringing  the 
case  before  the  Judicial  Committee,  and 
that  he  could  only  appeal  from  the  judg- 
ment of  the  Court  of  Arches  to  the  Upper 
House  of  Convocation.  If  this  objection 
be  well  founded  in  point  of  law,  it  does 
not  come  too  late,  and  the  prohibition 
ought  to  be  awarded  to  stay  the  execution 
of  the  sentence ;  for,  on  this  supposition, 
the  judgment  of  the  Court  of  Arches 
against  Air.  Oorham  remains  unreversed, 
the  proceedings  before  the  Judicial  Coni- 
<  mittee  and  before  her  Majest^r  in  Council 
must  be  considered  wholly  void,  and,  the 
want  of  jurisdiction  appearing  on  the  face 
of  the  sentence,  advantage  may  still  be 
taken  of  the  nullity.  But,  after  a  very 
attentive  and  anxious  consideration  of  the 
statutes  and  authorities  relied  upon,  we 
are  all  of  opinion  that  the  objection  is 
unfounded,  and  that  the  course  taken  by 
Mr.  Oorham  upon  judgment  being  given 
against  him  in  the  Court  of  Arches  was  a 
course  which  it  was  perfectly  competent 
to  him  to  take  for  the  purpose  of  having 
that  judgment  reviewed. 

The  case  turns  almost  entirely  upon  the 
two  statutes  24  Hen  8.  c.  12.  and  26  Hen.  8. 
0.  19.  Sir  Fitzroy  Kelly,  in  his  lucid  argu- 
ment, contended  that,  according  to  the 
just  construction  of  these  statutes,  in  all 
causes  which  touch  the  Queen,  the  only 
appeal  given  from  the  Archbishop's  Court 
is  to  the  Upper  House  of  Convocation; 
and  that  this  cause  between  Mr.  Gorham 
and  the  Bishop  of  E«eier  touches  the 
Queen,  because  her  Majestv  is  patron  of 
the  living  of  Bramford  Speke.  U]X)n  this 
last  point  we  do  not  feel  it  necessary  to 
give  any  opinion,   as  we  clearly  tbink 


that,  if  the  Queen  reallv  had  an  interest 
in  the  question  whether  Mr.  Gorham  is  or 
is  not  of  unsound  doctrine,  her  right  to 
present  a  fit  clerk  to  the  living  of  Bram- 
ford Speke  not  being  in  controversy,  still 
that  the  Legislature  never  gave  a  power 
to  appeal  in  such  a  cause  to  the  Upper 
House  of  Convocation. 

Sir  FUsBToy  KeUy  very  properly  admits 
that  the  appeal  he  contends  for  was  not 
given  by  24  Hen.  8.  c.  12.  That  statute 
was  passed  when  Sir  Thomas  More,  a  rigid 
Boman  Catholic,  was  Lord  Chancellor, (a) 
and  when  Henry  had  not  yet  broken  with 
the  See  of  Rome.  Therefore  it  still  allows 
an  appeal  to  the  Pope  in  all  spiritual 
suits ;  and  it  was  framed  upon  the  prin* 
ciple  that,  while  all  temporal  matters 
which  were  discussed  in  the  Ecclesiastioal 
Courts  should  be  finally  determined  hj 
Courts  sitting  within  the  realm,  the 
spiritual  jurisdiction  which  belonged  to 
the  Pope  as  supreme  head  of  the  Western 
Church  should  remain  unaffected.  Ao* 
cording!^  this  statute  is  confined  to  causes 
about  wills,  to  oauses  about  nmtrimonj 
and  divorce,  and  to  causes  about  tithes 
and  oblations.  Bespecting  these  three 
classes  of  causes  it  is  enacted  that  the 
appeal  should  be  from  the  Archdeacon  to 
the  Bishop,  and  from  the  Bishop  to  the 
Archbishop,  whose  judgment  was  to  be 
final ;  cutting  off  the  appeal  to  Bome, 
which  otherwise  would  have  lain.  The 
9th  section  of  the  Act  provides  that,  if  in 
"the  causes  before  rehearsed  "  there  shall 
be  matter  in  contention  which  may  touch 
the  King,  the  party  aggrieved  snail  or 
may  appeal  to  the  spiritual  prelates  and 
other  abbots  and  priors  of  the  Upper 
House  assembled  in  Convocation,  wnoae 
determination  is  to  be  final.  But  an  ap» 
peal  from  the  Archbishop's  Court  in  a 
suit  upon  a  Duplet  Querela  involving  the 
question  whether  the  Clerk  presented  to 
a  living  by  the  Xing  was  of  unsound 
doctrine  would  still  have  gone  to  Bome. 

In  the  following  year  Henry,  finding 
that  there  was  no  chance  of  succeeding 
in  his  divorce  suit  with  the  sanction  of  the 
Pope,  and  being  impatient  to  many  Amte 
Boleyn,  resolved  to  break  with  Borne 
altogether,  and,  preserving  all  the  tenets 
of  the  Boman  Catholic  faith,  to  rest  in 
himself  the  jurisdiction  which  the  P<>p6 
had  hitherto  exercised  in  England.  Sir 
Thomae  More  had  now  resigned  the  Great 
Seal ;  and  it  was  held  by  uie  pliant  Lord 
AudUfjf,  who  was  ready  to  adopt  the  new 
doctrines  in  religion,  or  to  adhere  to  the 
old,  as  suited  his  mtereste. 


(a)  More  resigned,  May  Sth,  15S8 ;  S4  Hen. 
8,  c.  12,  was  enacted  in  the  Parliament  whieb 
met  Febmary  4th,  1583.  See  fiioderick  Fxef- 
mantle's  Becl.  Judgments,  p.  109. 
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.  In  a  new  aeasion  of  Parliament  several 
statutes  were  passed  which,  in  addition  to 
Airther  regulating  appeals,(a)  put  a  stop  to 
the  pajmeut  of  first  fruits  and  Peterpence 
to  the  Bishop  of  Borne,  forbade  the  inves- 
titure of  English  Bishops  or  Archbishops 
by  the  Bishop  of  Borne,  gave  power  to  the 
King  to  nominate  Bishops,  in  default  of 
election  b^  the  Dean  and  Chapter,  under 
a  conge  d'el{re,(h)  prohibited  dispensations 
or  licences  from  the  Bishop  of  Borne, (c) 
and  declared  {d)  the  King  to  be  Supreme 
.  Head  of  the  Church,  with  power  to — 
*<  repress,  ndiesB,  reform,  order,  correct,  re- 
strain and  amend  all  such  errors,  heresies, 
abases,  offences,  contempts  and  enormities" 
"  which  by  any  manner  spiritual  authority  or 
jurisdiction  oui^ht  or "  might  **  lawfully  be  re- 
formed, repressed,  ordered,  redressed,  corrected, 
restrained  or  amended  **  "  for  the  conservation 
of  the  peace,  unity  and  tranquillity  of  this 
realm." 

The  first  of  these  statutes  was  25  Hen,  8. 
c.  19.,  which  put  an  end  to  all  appeals  to 
Borne  in  all  oases  whatsoever,  and  en- 
acted, by  s.  3 — 

"  that  all  manner  of  appeals,  of  what  nature  or 
condition  soever  they  be  of,  or  what  cause  or 
matter  soever  they  concern,  shall  be  made  and 
had  by  the  parties  grieved"  "after  such 
manner,  form  and  condition,  as  is  limited  " 

by  the  former  Act  24  Hen.  8.  c.  12.,  that  is 
to  say,  from  the  Archdeacon  to  the  Bishop, 
and  from  the  Bishop  to  the  Archbishop. 
No  exception  is  introduced  respecting 
causes  which  touch  the  King ;  and  on  the 
contrary  the  enactment  is  expressly  ex- 
tended to  all  causes,  of  whatever  nature 
they  be,  and  whatever  matter  thay  may 
concern.  But  all  doubt  is  removed  by 
the  following  s.  4,  which  creates  a  new 
Court  of  Appeal  for  all  causes  in  the 
E^lesiastical  Courts.  Instead  of  allow- 
ing  the  decision  of  the  Archbishop  to  be 
finAl.  as  it  was  by  24  Hen,  8.  c.  12.,  the 
le^slature  now  enacted  that-^ 
"  for  lack  of  justice  at  or  in  any  of  the  Courts 
of  the  Archbishops,"  "  it  shall  be  lawful  to  the 
puties  grieved  to  appeal  to  the  King's  Majesty 
m  Uie  King's  Court  of  Chancery," 
where  delegates  are  to  be  appointed  under 
the  Great  Seal,  who  are  to  adjudicate 
upon  the  appeal.  This  appeal  is  given  in 
all  causes  in  the  Courts  of  the  Archbishops 
of  this  realm,  as  well  in  the  causes  of 
a  purely  spiritual  nature  which  might 
hitnerto  have  been  carried  to  Rome,  as  in 
the  classes  of  causes  of  a  temporal  nature 
enumerated  in  24  Hen.  8.  c.  12. 

The    meaning   of    the    Legislature    is 
still  further  proved  by  s.  6  of  the  new 

(a)  25  Hen.  8.  c.  19. 
(6)  25  Hen.  8.  c.  20. 
(c)  25  Hen.  8.  o.  21. 
Id)  26  Hen.  8.  c.  1. 


statute,  which  enacts  that  all  manner  of 
appeals  hereafter  to  be  taken  from  the 
jurisdiction  of  any  abbots,  priors  and 
places  exempt  from  the  jurisdiction  of  the 
ordinary  shall  be  to  the  King*s  Majesty  in 
the  Court  of  Chancery,  in  like  manner 
and  form  as  heretofore  to  the  See  of 
Bome ;  no  exception  being  introduced 
respecting  causes  which  tonch  the]Kiiig, 
althoQgh  it  was  then  notorious  that  the 
causes  touching  the  King  might  be  taken 
to  Bome,  Pope  Clement  having  recently 
evoked  Henry* a  divorce  suit  from  before 
Cardinals  WoUey  and  Campeggio,  sitting 
at  White  Friars,  to  be  determined  by  his 
Holiness  in  the  Vatican. 

The  construction  which  the  words  of 
the  statute  seem  to  me  to  require  is  ex«> 
pressly  put  upon  them  by  Lord  Coke,  In 
4  Inst.  340,  commenting  upon  25  Hen.  8. 
c.  19.,  this  great  lawyer  says-— 

"  A  general  prohibition,  that  no  appeals  shall 
be  pursued  out  of  the  realm  to  Rome,  or  else- 
where. Item,  a  general  clause  that  all  manner 
of  appeals,  what  matter  soever  they  concern, 
shall  be  made  in  such  manner,  form,  and  con- 
dition within  the  realm,  as  it  is.  above  ordered 
by  24  Hen.  8.  in  the  three  causes  aforesaid  j 
and  one  further  degree  in  appeals  for  all  manner 
of  causes  is  given,  viz.,  from  the  Archbishop's 
Court  to  the  King  in  his  Chancery,  where  a 
commission  shall  be  awarded  for  the  deter- 
mination of  the  said  appeal,  and  ftrom  thence  no 
farther." 

In  practice,  such  is  the  construction 
that  has  been  invariably  put  upon  the 
statute  for  above  three  centuries,  without 
any  doubt  being  started  upon  the  subject 
till  the  present  motion  was  made.  During 
this  long  period  of  time  there  have  been 
many  suits  decided  in  the  Archbishop's 
Courts  in  which  the  (hx)wn  has  been  cour 
cerued,  respecting  testaments  and  tithes, 
and  also  of  a  spiritual  nature,  if  this 
Duplex  Querela  touches  the  Queen.  We 
know  that  in  many  of  these  the  decision 
in  the  Archbishop's  Courts  was  not  satis- 
factorv.  According  to  what  is  now  con- 
tended for,  the  appeal  ought  always  to 
have  been  to  the  Upper  House. of  Con- 
vocation. But  there  is  no  trace  of  any 
such  appeal  ever  having  been  brought. 
On  the  contrary,  there  seems  evei*y  reason 
to  believe  that  the  appeal  has  uniformly 
been  to  the  King  in  the  Codrt  of  Chancery, 
where  commissioners  have  been  appointed, 
or,  in  common  language,  to  "the  High 
Court  of  Delegates."  The  causes  of  this 
sort  which  are  most  likely  to  occur  are 
testamentary,  respecting  the  administra- 
tion of  the  goods  of  persons  who  die  in- 
testate without  any  known  relations.  If 
such  persons  die  intestate,  or  their  wills 
are  invalid,  the  Sovereign  is  entitled  to 
the  administration  of  their  personal  pro- 
perty ;  and  the  right  of  the  Crown  maj 
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dei>end  upon  the  validity  of  the  wills 
which  they  execute,  or  on  questions  of 
pedigree  with  claimants  who  allege  them- 
selves  to  be  the  next  of  kin.  One  instance 
will  be  fonnd  in  FhUlimore,{a)  in 
which  the  Crown  was  directly  interested, 
and  Sir  William  Scott  appeared,  as  King's 
advocate,  for  the  Crown.  The  decision 
heing  against  the  Crown,  there  was  an 
appeal  from  the  Dean  of  the  Arches  to 
the  Conrt  of  Delegates :  and  I  am  informed 
by  practitioners  in  Doctors'  Commons  that, 
as  often  as  there  has  been  an  appeal  in 
snch  a  snit,  it  has  followed  the  same 
conrse. 

This  statement  rests  on  oral  testimony. 
But  there  are  two  precedent<^  to  which  I 
can  refer  with  entire  confidence,  and 
which,  being  unopposed  by  any  of  a  con- 
trary tendency,  are,  I  think,  sufficient  to 
shew  the  nasLge  in  construing  the  statute. 
The  first  occurred  not  long  after  the 
statute  passed,  and  is  to  be  fonnd  in 
Dyer,  273.(6)  The  appointment  of  the 
Dean  of  Wells  being  vested  by  Act  of 
Parliament  in  the  Crown,  King  Edward  6., 
by  letters  patent,  appointed  one  Goodman 
Dean,  who  was  thereupon  installed.  After- 
wards the  Bishop  of  Balk  and  WeUs,  act- 
ing Under  the  authority  of  the  King,  pro- 
nounced sentence  of  deprivation  of  the 
deanery  against  Goodman.  There  was  an 
appeal  to  the  Archbishop ;  and  he  con- 
firmed the  sentence  of  deprivation.  Good- 
man,  considering  himself  aggrieved,  re- 
solved to  appeal.  Now  this  suit  touched 
the  King ;  for  he  was  a  party  to  the  pro- 
ceeding as  well  as  patron  of  the  deanery. 
According  to  the  argument  at  the  bar,  the 
appeal  ought  to  have  been  to  the  Upper 
House  of  Convocation.  Bat  the  appeal 
was  to  the  King  in  Chancery ;  and.  Dele- 
gates being  appointed,  they,  after  argu- 
ment, confirmed  the  sentence.  Edward  6. 
thereapon,  by  letters  patent,  appointed 
to  the  deanery  one  Turner,  who  was  in- 
stalled. But,  on  the  accession  of  Queen 
Ma/ry  (Goodman,  I  presume,  being  a 
Boman  Catholic  and  Turner  &  Protestant), 
she,  on  Goodman's  petition,  issued  a  fresh 
commission'  of  Delegates  to  review  the 
sentence  of  the  former  Delegates  ;  and,  if 
the  appeal  onght  to  have  been  to  the 
Upper  House  of  Convocation,  this  pro- 
ceeding was  corum  non  jvdice.  But  the 
new  Delegates  reversed  the  sentences 
against  Goodman,  and  restored  him  to  the 
deanery.  Goodm^in  enjojed  the  deanery 
till  the  death  of  Queen  Ma/ry.  Turner 
then  petitioned  Queen  Elizabeth  for  a  new 
commission  of  Delegates  to  review  the 
sentence  against  him.    She  granted  a  new 


(a)   Waller  v.  Hebtltine,  1  Phill.  Ecc.  Bep. 
170. 
»W.  Walrmid  v.  Pellard,  3  Dyer,  273.    .  ^^ 


commission  of  Delegates ;  and  they  re- 
moved Goodman  and  restored  Twmer. 
Goodman  petitioned  for  another  oommia- 
sion  of  Delegates.  This,  to  show  her  im- 
partiality, the  Queen  granted.  But  the 
new  Delegates  finally  decided  in  favour  of 
Turner;  and  he  enjoyed  the  deanery 
under  their  sent'Cnce  until  the  time  of  his 
death.  Much  litigation  arose  respecting 
the  acts  of  the  rival  deans  while  they  were 
respectively  in  possession.  These  per- 
plexing questions  were  debated  before 
Chief  Justice  CaUyn,  Chief  Justice  Wray, 
and  several  other  most  learned  judges. 
They  mi^ht  have  been  easily  solved  by 
the  doctrine  that  all  the  proceedings  sub- 
sequent CO  the  sentence  of  the  Archoishop 
were  null  and  void,  the  appeal  not  having 
been  to  the  Upper  House  of  Convooation ; 
but  not  a  doubt  was  whispered  respecting 
the  appeal  having  been  duly  brought  to 
the  King  in  Chancery  under  the  4ih  sec- 
tion of  25  Hen.  8.  c.  19. :  and  full  effect 
was  given  to  the  sentences  pronounced  by 
four,  successive  commissions  of  Delegates 
in  three  successive  reigns. 

The  other  case  (a)  to  which  I  refer 
occurred  under  my  own  observation  while 
I  had  the  honour  to  hold  the  office  of 
Chancellor  of  the  Duchy  of  likncaBter.  A 
doubt  had  long  existed  whether  the  goods 
of  persons  dying  in  the  County  Palatine 
of  Lancaster  intestate,  and  without  next 
of  kin,  belonged  to  the  Sovereign  in 
right  of  the  Crown  or  in  right  of  the 
Duchy  of  Lancaster ;  a  distinction  which 
became  of  practical  importance  from  the 
tinie  when,  by  the  arrangement  of  the 
Civil  List,  all  the  casual  revennes  of  the 
Crown  were  payable  to  the  Consolidated 
Fund,  while  such  casual  revenues  arising 
from  the  Duchy  were  still  allowed  to  go 
into  the  royal  Privy  Purse.  Upon  the 
death  of  a  person  in  the  County  Palatine 
intestate  and  without  next  of  kin,  the 
claim  of  a  grant  of  administration  of  her 
personal  property  was  niade  by  one 
proctor  in  right  of  the  Crown  and  by 
another  in  right  of  the  Duchy.  In  the 
Court  of  the  Diocesan,  the  Bishop  of 
Cheater,  the  decision  was  in  favour  of  the 
Crown ;  but,  on  an  appeal  to  the  Arch- 
bishop of  York,  the  Metropolitan  of  the 
province,  the  sentence  was  reversed,  and 
administration  was  ordered  to  the  nomi- 
nee of  the  Duchy.  There  can  be  no  doubt 
that  this  cause  touched  the  Queen ;  for^  in 
different  capacities,  she  was  the  sole 
litigant:  the  appeal  .ought,  therefore, 
emphatically  to  have  been  to  the  Upper 
House  of  Convocation,  if  such  an  appeal 
could  in  any  case  lie.  Ne  one^  dreamed 
of  such  a  proceeding.     The   appeal  was 

(a)  Dyke  v.  Walfhrd,  5  Moo.  P.  C,  494 ; 
6  St.  Tr.  N.S.  699. 
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not  brought  before  the  Delegates,  onlj 
becaase  the  statntes  2  <fe  3  Will,  4.  o.  92. 
and  3  &  4  WiM.  4.  c.  41.  had  passed,  by 
which  uU  the  powers  of  the  High  Coart 
of  Delegates,  both  in  ecclesiastical  aud 
maritime  caases,  had  been  transferred  to 
the  King  in  Coancil,  and  the  Judicial 
Committee  of  the  Privy  Council  had  been 
established,  by  which,  in  reality,  all  such 
appeals  were  to  be  determined.  The 
appeal  was  prosecuted  there,  exactly  as  if 
it  had  been  between  subject  and  sul:nect. 
It  was  argued  at  great  length  before  Lord 
Brougham,  Lord  LangdcUe,  Mr.  Baron 
Pa/rhe,  Sir  Herbert  Jenn&r  Fust,  Dr.  Lush- 
ingUm,  and  Mr.  Femberton  Leigh,  I 
myself  sat  at  the  bar,  assisting  the  coun- 
sel for  the  Duchy.  The  report  of  the 
Judicial  Committee  was  in  our  favour, 
confirming  the  decree  of  the  Court  of  the 
Archbishop  of  York:  and  this  was  con-' 
firmed  by  Her  Majesty  in  Council.  The 
administration  was  accordingly  granted 
to  the  nominee  of  the  Dnchy;  and  the 
qnestion  was  considered  to  be  solemnly 
and  legally  settled.  But,  if  the  argument 
of  Sir  Fitzroy  Kelly  ought  to  prevail,  the 
question  must  remain  doubtful  till  it  is 
decided  by  the  Upper  House  of  Convoca- 
tion lor  the  province  of  Tork. 

Were  the  language  of  25  Hen,  8.  o.  19. 
obscure  instead  of  being  clear,  we  should 
not  be  justified  in  differing  from  the  con- 
struction put  upon  it  by  contemporaneous 
■and  long  continued  usage.  There  would 
be  no  safety  for  property  or  liberty  if  it 
could  be  successfully  contended  that  all 
lawyers  and  statesmen  have  been  mis- 
taken for  centuries  as  to  the  true  mean- 
ing of  an  old  Act  of  Parliament. 


We  have  been  called  upon  to  recollect 
that  the  Upper  House  of  Convocation 
would  be  a  much  fitter  tribunal  than  the 
Judicial  Committee  to  decide  nuch  ques- 
tions as  aruso  in  the  appeal  between  Mr. 
Oorlham  and  the  Bishop  of  Exeter ;  but,  if 
these,  and  likewise  auostions  about  wills, 
about  marriages,  ana  about  tithes  (which 
must  follow  the  same  rule),mi^ht  be  better 
decided  by  divines  than  by  judges  regu- 
larly trained  in  the  profession  of  the  law 
and  accustomed  to  administer  justice  in 
other  courts,  we  cannot  be  influenced  in 
our  decision  by  any  view  to  public  policy  • 
Sitting  here,  we  can  only  interpret  the 
law,  and  try  to  discover  the  intention  of 
the  Legislature  from  the  language  of  the 
statute  book.  Proceeding  upon  this  prin- 
ciple, we  all  think  that  no  reason  has 
been  shown  to  invalidate  the  sentence  on 
the  alleged  ground  that  the  Queen  in 
Council  and  the  Judicial  Committee  had 
no  jurisdiction  over  the  appeal.  And, 
none  of  us  entertaining  any  doubt  re- 
specting the  legality  of  the  course  which 
has  been  pursued,  we  feel  bound  to  sa^ 
that  a  rule  to  shew  cause  why  a  prohibi- 
tion should  not  issue  to  stay  the  execution 
of  the  sentence  ought  not  to  be  granted. 

Rule  refused. 

The  Bishop  afterwards  successively 
moved  the  Court  of  Common  Pleas  and 
the  Court  of  Exchequer,  but  with  the 
same  result.  The  proceedings  are  re- 
ported in  10  C.  B.  102, 19  L.  J.  C.  P.  2'^  j 
and  in  6  Ex.  (30,  and  19  L.  J.  Ex.  376. 

Materials  made  Use  of. — The '  above 
report  is  taken  from  15  Q.  B.  52.  The 
report  in  19  L.  J.,  Q.  B.  279,  and  the 
statute-book  have  also  been  referred  to. 
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APPENDIX   A. 


The  following  cases  were  submitted  to  the  Committee  by  the  Editor,  but  were  not  thought  of 
st^fficient  importance  to  be  fully  reported  in  the  collection. 


Central  Criminal  Court, — At  the  August 
Sessions,  1848,  George  Shell,  James  Maxwell 
Bryson^  Robert  Crowe,  and  John  James  Bezer 
were  sacceseively  tried  before  Platt,  B.,  for 
ntteking  seditious  speeches  and  being  present  at 
an  unlawful  assembly.  The  evidence,  which 
was  similar  to  that  reported  in  the  last  volume 
in  Reg,  r,  Fussell  (a)  and  Reg.  v.  Jones,{b) 
is  reported  in  the  Central  Criminal  Court  Ses- 
sions Paper8.(c)  The  defendants  were  convicted 
and  sentenced  to  be  imprisoned  for  two  yean», 
to  pay  fines  of  10/.  or  20/.,  and  to  enter  into 
recognisances  themsclvcH  in  100/.,  with  two 
sureties  in  50/.,  to  keep  the  peace  for  five  years, 
and  to  be  imprisoned  until  the  fines  were  paid 
and  the  sureties  given. 

At  the  September  Sessions  John  Shaw  was 
tried  before  £blb  and  Williams,  JJ.,  on  a 
similar  charge.((/)  He  was  convicted  and  sen- 
tenced to  be  imprisoned  for  two  years,  to  pay  a 
fine  of  50/.,  and  to  enter  into  recognisances  him- 
self in  100/.,  with  two  sureties  in  50/.,  to  keep 
the  peace  for  five  years,  and  to  be  further  im- 
prisoned until  the  fines  were  paid  and  the 
securities  entered  into. 

Clonmel  Special  Commission. — After  the  trial 
and  conviction  of  Smith  O'Brien,  reported 
above,  p.  1,  Terence  Bellew  M'Manus,  Patrick 
O^Donohue,  snd  Thomas  Francis  Meagher, 
were  successively  tried  and  convicted.  Their 
trials  are  shortly  reported  in  Ann,  Reg.  1848, 
445,  from  which,  supplemented  from  the  full 
reports  in  the  Freeman's  Journal,  the  following 
account  is  taken  : — 

October  9th. 

Terence  Bellew  M*Manus  was  indicted  for 
high  treason.  The  indictment  was  the  same  as 
that  on  which  Mr.  O'Brien  had  been  tried  and 
convicted. 

The  Attorney-General  (Monahan)  said  that 
the  charge  was  one  of  high  treason  by  levying 
war,  and  that  it  would  be  proved  that  an  armed 
insurrection  or  rising  did  take  place  in  this 
country  last  July,  and  that  with  respect  to  Mr. 
M'Manus  himself,  the  object  of  it  must  have 
been  general.  Mr.  M'Manus  was  an  Irisliman, 
but  resided  in  Liverpool ;  unfortunately  for  him- 


(a)  6St.Tr.  X.S.  728. 

(6^)  lb.  788. 

(c)  Vol.  28,  pp.  666,  673.  584,  578. 

(<0  /ft.  705. 


self,  he  was  in  the  habit  of  associating  much 
with  persons  who  had  assumed  the  denomi- 
nation of  Chartists,  and  the  first  evidence 
against  him  was  a  speech  delivered  in  Liver- 
pool on  the  6th  of  June  last,  the  subject  of 
which  was  that  repeal  should  be  carried  by  all 
means — ^that  if  it  were  not  carried  by  fair  means, 
there  would  be  a  bloody  struggle  to  obtain  it, 
and  that  those  who  joined  him  in  that  bloody 
struggle  which  he  anticipated,  would,  as  a 
reward  for  so  joining  him,  obtain  grants  of  land 
in  Ireland.  That  would  evidently  imply  that 
the  conquering  or  successful  party  would  have 
the  means  of  making  grants  of  land.  Mr. 
M'Manus  arrived  in  Dublin  from  Liverpool  on 
the  mominff  of  the  25th  of  July.  Immediately 
after  reaching  Dublin,  he  again  left  that  city, 
and  the  next  place  he  was  seen  at  was  either 
Mullinahone  or  on  the  march  to  Ballingany, 
taking  part  in  the  proceedings  which  bad 
already  been  proved  in  the  case  of  Mr.  O'Brien, 
It  might  be  alleged  that  M'Manus  had  done 
those  acts  in  oider  to  protect  Mr.  O'Brien 
from  arrest,  but,  however  cogent  such  an  argu- 
ment might  be  in  Mr.  O'Brien's  case,  it  coold 
scarcely  be  supposed  that  M'Manus  came  over 
from  Liverpool  and  appeared  in  arms  for  that 
sole  object,  and  that  he  did  not  wish  to  protect 
Mr.  O'Brien  from  arrest  in  order  that  he  might 
become  the  leader  of  a  revolutionary  party. 

The  speech  of  the  prisoner  at  Liverpool,  his 
arrival  at  Dublin  by  the  Iron  Duke  steamer, 
his  leaving  behind  him  a  tin  case  containing 
a  military  uniform,  were  then  proved  by  wit- 
nesses. The  prisoner's  course  thence  was  un- 
known until  he  joined  Mr.  O'Brien,  when  the 
evidence  was  nearly  the  same  as  was  given  on 
that  trial.  In  order  to  connect  the  prisoner 
with  these, — 

William  Egan,  steward  of  the  relief  works  at 
Ballingarry,  repeated  the  evidence  he  gave  in 
Mr.  O'Brien's  case.  Identified  Mr.  MManue 
as  having  been  with  Mr.  O'Brien  on  Wedniw- 
day  evening  at  Ballingarry.  Saw  M'Manus  on 
horseback  riding  about  the  streets ;  there  was  a 
crowd  there  at  the  time. 

Thomas  Burke,  summons-server  of  Ballin- 
garry, examined.--Saw  a  crowd  of  400  or  500 
people  in  the  vtlUge  on  Thursday,  the  2?th  of 
July.  Some  of  them  were  armed.  Identified, 
the  prisoner  as  being  among  them ;  he  had  a 
belt  round  his  waist  which  held  pistols.  Sttw 
him  at  Farrinrory  afterwards,  breaking  open  aa 
outhouse  m  the  attack  on  the  widow  Cormack^e. 
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Heard  him  saj  <<that  the  house  should  be 
burnt*' 

George  Sparrow  proved  the  aseemblaffe  of 
armed  mAo,  and  acts  of  drilling  at  Mullinahone, 
and  identified  Mr.  M^Mnnus  as  having  been  at 
Ballingarrj  with  Mr.  O'Brien, 

Sub-inspector  Trant  repeated  his  evidence  at 
O'Brien* a  tiial,  above,  p.  168. 

On  his  crosft  examination  he  stated  that  as  he 
was  marching  with  his  paity  from  Callan  to 
Ballingary  they  called  upon  him  to  whistle  or 
sing  some  martial  air  to  cheer  them  on  their 
way,  and  he  began  to  whistle  accordingly. 
When  they  reached  the  house,  '*  thinking  that 
singing  was  as  good  for  lighting  os  for  march- 
ing, I  called  upon  Constable  Young  to  strike  up 
'  the  British  Grenadiers ' ;  he  did  so,  and  it  was 
immediately  taken  up  and  chorussed  throughout 
the  house." 

Tou  published  a  despatch  giving  an  account 
of  this  battle  ? — I  did,  according  to  what  is  usual 
in  si^ch  cases. 

Is  it  true  that  you  beran  that  despatch  with  a 
poetic  quotation? -It  is  perfectly  true,  and  I 
am  not  ashamed  of  it,  at  all. 

Perhaps  you  could  favour  us  now  with  repeat- 
ing that  quotation  now. — Tea,  I  can. 

"  Who  takes  the  foremost  foeman's  life, 
His  party  conquers  in  the  strife." 

Constable  Carroll,  of  the  mounted  police 
who  had  gone  with  a  despatch  from  Kilkenny 
to  Mr.  Trantf  on  the  morning  of  the  battle,  and 
who  was  taken  prisoner  on  his  return  by 
O'Brien's  party,  identified  M'Mantu  ns  the 
person  who  came  up  to  him  and  said,  "  You  are 
my  prisoner."  M'Afanua  was  armed  with  a 
gun.  He  was  immediately  surrounded,  and 
thinking  he  was  going  to  be  shot,  he  expressed 
a  wish  to  see  Mr.  O'Brien  or  M*Manus  again. 
M*M<inits  then  came  up  and  took  him  out  of 
the  crowd  into  a  field. 

Cross-examined. 

He  heard  Mr.  O'Brien  nay  he  could  take  the 
house  in  an  hour.  He  was  sent  with  Father 
Fitzgerald  to  Mr.  Trant  to  know  if  he  would 
give  up  the  arms  before  the  people  attacked 
the  house.  Father  Fitzgerald  went  up  to  the 
house. 

Inspector  Trant  recalled. — ^I  remember  the 
policeman  coming  a  second  time  with  Father 
Fitzgerald,  The  latter  gentleman  came  to  the 
window,  and  said  his  mission  was  to  make 
peace  between  both  parties.  He  said  the  other 
party  would  be  satisfied  if  we  surrendered  our 
arms,  and  would  in  that  case  let  us  depart  in 
safety ;  he  added  that  he  himself  would  accom- 
pany us,  and  guarantee  our  safety.  I  replied 
that  we  would  never  surrender  our  arms  but 
with  our  lives.  He  then  remarked  that  they 
would  bum  the  house  over  us  I  replied  that  I 
had  five  hostages,  meaning  the  children.  He 
then  said,  you  nave  no  provisions ;  and  I  said 
we  could  fight  and  fiist  for  forty  hours,  and 
that,  if  we  fell,  there  would  still  be  sufficient 
men  to  revenge  our  fall,  and  not  leave  a  house 
standing  in  the  county.  I  also  remarked  that 
we  were  doing  no  harm,  and  if  he  could  protect 
the  men  with  him,  he  could  protect  us.    Father 


Fitzgerald  returned  again  in  a  few  minutes  and 
asked  me  for  a  pallet  for  a  dying  man.  I  at 
first  refused,  saying  I  wanted  every  thing  to 
fortify  the  house,  but  I  afterwards  gave  one. 
He  then  asked  permiRsion  to  take  some  poor 
dead  and  dying  creatures  away. 

Head-constable  Crowley  stated  that  on  the 
80th  of  August  last  he  was  stationed  at  Cork. 
On  that  day  he  arrested  the  prisoner  on  board 
an  American  vessel  convenient  to  the  harbour's 
mouth. 

Butt  for  the  prisoner :  They  would  have  two 
questfons  to  try.  First,  how  far  the  prisoner 
was  connected  with  the  acts  alleged;  and, 
secondly,  how  far  the  acts  themselves  consti- 
tuted a  levying  of  war.  The  first  act 
charged  against  him  was  the  erection  of  barri- 
cades. That,  in  itself,  was  not  a  levying  of 
war.  The  indictment  required  that  the  jury 
should  consider  it  and  all  similar  acts  as 
attempts  to  subvert  the  constitution  of  the 
realm.  The  levying  of  war  must  be  actually 
carried  into  effect  to  constitute  the  crime  set 
forth.  If  a  man  compassed  the  death  of  the 
Queen,  he  was  guilty  if  he  committed  one  act 
towards  it,  though  the  object  were  never  accom- 
plished ;  but  the  levying  of  war  must  be  actually 
carried  out.  If  a  number  of  persons  assembled 
together  and  incited  the  people  to  insurrection, 
the  guilt  charged  in  the  indictment  was  not 
complete,  and  the  leaders  would  only  be  liable 
to  an  indictment  under  another  Act  which  had 
lately  received  the  sanction  of  the  Legislature. 
No  design,  intention,  preparation,  or  conspiracy 
will  prove  the  offence—  there  must  be  an  actual 
series  of  acts  done  with  the  intention  and  object 
charged  against  the  prisoner.  The  defence 
was,  that  every  act  charged  and  proved  against 
him  was  perfectly  reconcilable  with  the  sole 
object  of  protecting  Mr.  O'Brien  from  arrest. 
If  that  were  the  case,  they  were  bound  to 
return  a  verdict  of  acquittal.  With  respect 
to  the  general  evidence,  every  particle  of  evi- 
dence respecting  the  speeches  of  Mr.  O'  Brien, 
or  even  of  M*Manu8,  in  Liverpool,  were 
only  calculated  to  mislead  the  jury.  Unless 
in  so  far  as  the  words  used  cast  light  on  the 
intention  of  the  accused.  It  was  not  for  the 
jury  to  decide  whether  he  did  or  did  not  make 
the  speech  in  evidence  in  Liverpool,  but  they 
were  to  consider  whether  he  did  or  did  not  levy 
war  against  the  Queen  at  Mullinahone.  The 
next  point  of  evidence  referred  to  the  uniform. 
The  whole  isle  was  frighted  from  its  propriety 
at  the  time  by  the  **  discovery  of  the  uniform  of 
a  rebel  general,"  and  people  were  terrified  with 
the  notion  that  some  ^reat  French  Marshal  had 
come  over  to  lead  the  insurgents.  But  it  tamed 
out,  after  all,  that  the  terrible  uniform  was  merely 
the  state  dress  of  the  '82  Club,  which  was  formed 
some  years  ago  by  some  gentlemen  anxious  to 
promote  the  cause  of  repeal.  Finding  himself 
dodged  by  a  policeman,  and  knowing  that  he  had 
connected  himself  with  the  party  against  which 
the  vengeance  of  the  Government  was  directed, 
Mr.  M'Manus  resolved  to  leave  Dublin,  as  it 
would  not  have  been  at  all  pleasant  for  a  man  in 
business  to  have  been  kept  in  gaol  till  March 
1849.  He  left  Dublin  and  went  to  Kilkenny, 
where  he  visited  some  of  his  customers,  intend- 
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ing  to  conceal  himself  from  imprisonment. 
Having  heard  that  Mr.  (yBrien  was  in  the 
neighbourhood,  he  went  to  see  him,  and  became 
mixed  up  in  the  unfortunate  events  which  after- 
wards followed.  lie  did  not  join  him  till 
Thursday,  and  the  acts  committed  by  Mr. 
O'Brien  before  that  day  could  not  at  all  affect 
him.  In  Lord  George  GordmCe  trial.  Lord 
Mansfield  left  two  issues  to  the  jury;  first, 
whether  the  design  of  the  multitude  was  to  force 
a  repeal  of  an  Act  of  Parliament;  secondly, 
how  far  Lord  George  Gordon  was  implicated 
in  that  movement  with  the  same  design.  In 
the  same  way  two  questions  here  arose  for  the 
jury.  What  was  the  design  of  the  movement 
which  had  taken  place  before  the  arrival  of 
M*Manusf  and,  secondly,  how  far  he  had 
adopted  and  had  acted  on  the  same  principle  ? 
Beyond  all  question  the  origin  of  that  move- 
ment had  been  the  suspension  of  the  Hc^eas 
Corpus  Act,  and  the  issue  of  a  warrant  for 
Mr.  0*Brien*s  arrest. 

Witnesses  were  then  called  who  gave  the 
prisoner  a  high  character,  both  as  a  private  man 
and  in  business.  The  uniform  was  also  identi- 
fied as  that  worn  by  the  members  of  the  '82 
Club. 

October  12th. 

DoHXRTT,  L.G.J.,  summed  up. 

After  an  absence  of  three  hoars,  the  jury 
found  the  prisoner  guilty,  but  strongly  recom- 
mended him  to  mercy. 

Patrick  0*Donohue  was  tried  next.  Evi- 
dence was  given  that  he  took  part  with  Smith 
0*Brien  in  the  events  at  Ballingarry,  &c,  but  no 
evidence  that  he  was  a  party  to  any  treasonable 
designs  previous  to  that  date.  For  the  defence 
his  counsel  submitted  that  he  could  not  be  con- 
victed, unless  there  were  evidence  that  he  was 
awnre  of  the  treasonable  intentions  of  the  other 
parties  at  the  time  he  took  part  with  them. 

MooBE,  J.,  in  summing  up  :  I  have  to  tell 
you,  as  a  principle  of  law,  that  if  men  are 
engaged  in  a  treasonable  purpose,  and  other 
men  act  with  them  and  forward  that  purpose, 
though  they  may  not  be  acquainted  with  the 
treasonable  intentions  of  the  party  whose  acts 
they  are  furthering,  they  will  be  traitors  in  the 
contemplation  of  the  law,  though  they  be  igno- 
rant of  the  treasonable  intent.  I  do  not  lay 
down  this  proposition  on  my  own  authority, 
which  is  very  little,  nor  on  that  of  my  learned 
brother,  which  is  very  great,  but  I  will  give  it 
you  on  the  authority  of  a  verv  eminent  lawyer 
and  judge.  Sir  Matthew  Hale,  The  Earl  of 
Essex,  the  great  favourite  of  Queen  Elizabeth^ 
did  in  the  latter  end  of  bis  life  commit  an  act 
which  was  deemed  high  treason.  The  Earl  of 
Southampton  associated  with  him  in  part  of  his 
proceedings,  and  in  reference  to  that  Sir  Matthew 
Hale  lays  doTsu  :  "  His  adherence,  though  he 
did  not  know  of  any  other  purpose  than,  in  a 
general  way,  that  the  Earl  of  Essex  had  a 
quarrel  with  a  servant  of  the  Queen's,  was  trea- 
son in  him,  as  the  act  was  rebellion  in  the  Earl 
pf  Essex:\a) 


(a)  1  Hale  P.C.  188  ;  Moore»  620;  2  Hawk. 
F.C.  c.  2.  s.  26 ;  and  cf.  per  Popham,  CJT.,  in 
Bluut's  fwse,  1  St  Tr.  UIO. 


So  that  if  a  man,  or  body  of  men,  be  engaged 
in  a  treasonable  purpoee,  any  man  who  aaso- 
ciates  himself  with  them,  who  affords  them  his 
assistance  and  aid,  though  he  may  be  ignorant 
of  the  treasonable  intent,  it  is  laid  down  by  the 
high  authority  1  have  quoted,  that  he  would  he 
guilty  of  high  treason. 

The  prisoner  was  found  guilty. 

October  16th. 

Thomas  Francis  Meagher  was  put  on  his 
trial  under  a  similar  indictment  to  those  of  the 
preceding  prisoners. 

The  Attorney- General  (Monahan)  stated  the 
charge  against  the  prisoner,  as  in  the  preceding 
cases.  It  was  undoubtedly  the  law  of  high  treason 
that  it  was  not  necessary  that  Che  accused  should 
be  personally  present,  and  personally  take  part 
in  the  entire  of  the  proceedings.    It  was  settled 
and  established  in  contradistinction  to  other 
crimes,  such  as  murder,  that  a  man  might  be 
guilty  of  levying  war,  though  he  himself  had 
not  left  his  own  dwelling.     A  man  who  incited, 
advised,  enconraged,  or  sent  out  others  for  the 
purpose  of  levying  war,  was  himself  guilty  of 
high  treason.      The  speeches  by  Mr.  Meagher 
in  the  early  part  of  the  year    would    satisfy 
them  that  Mr.  Meagher   had  the  object  and 
intention  of  endeavouring    to    effect  a  revo- 
lution, which,  indeed,  he  did  afterwards  attempt, 
and  that  at  that  time  the  only  thing  undeter- 
mined in  his  mind  was  as  to  the  date  at  which 
it  should  take  place.    There  was  an  association 
in   Dublin,  called  the  Irish  Confederation,  of 
which    Mr.     Meagher    was    a    distinguished 
member.    He  did  not  say  that  that  Confedera- 
tion was  formed  for  treasonable  purposes — the 
professed  object  of  it  was  to  obtain  a  repeal  of 
the  Union  ;  and  he  did  not  mean  to  say  that  it 
was  to  be  obtained  by  illegal  means;  bat  be 
thought  he  should  be  able  to  prove  that,  soon 
after  its  formation,  and  some  time  in  February 
or    March    in    this    year,  very  many  of  the 
members  of  that  Association — and  none  more 
conspicuously  than  Mr.  Meagher — formed  the 
design  of  effecting  a  revolution  by  force   of 
arms.    The  first  piece  of  evidence  he  should 
adduce  was  a  speech  delivered  by  Mr.  Meagher 
at  a  meeting  of  the  Confederation  on  the  1 5th 
of  March,  which  was  made  the  subject   of  a 
prosecution,  (a)     The    speaker   proposed   that 
delegates,  elected  from  the  chief   cities    and 
towns,  should  proceed  to  London  and  demand 
an  audience  of  the  Queen ;  if  it  were  yielded, 
then  that  they  should  implore  Her  Majesty  to 
exercise  her  Royal  prerogative  and  sommon 
a  Parliament   to   meet  in  Dublin  ;   bat  if  it 
were  refused,  then — ^he  said  it  advisedly  and 
deliberately — it  would  be  their  duty  to  fight,  and 
fight  desperately.    Another  meeting  was  held, 
and  a  deputation,  consisting  of  Mr.  O'jBrien, 
Mr.     Meagher,    and     Mr.     O*  Gorman,     was 
appointed  to  proceed  to  France  with   a  con- 
gratulatory address  from  Ireland.    The  deputa- 
tion  went  to  France,  and  returned  early  in 
April,  and  on  the  15th  of  that  month  a  soiree 

(a)  See  Reg.  y.  O'Brien,  Reg.  v.  Msaaker. 
6St.  Tr.N.^.  571.  — ar— • 
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was  held  to  oompliment  the  deputation  on  their 
return ;    and  at  that  meeting   Mr.  Meagher 
presented  to  the  Confederation  a  flag  which  he 
Baid  he  had  brought  from  France,  and  which, 
from  his  speech,  he  seemed  to  anticipate  would 
be  the  flag  under  which  the  struggle  would  take 
place.    At  that  time  speeches  or  meetings  of 
such  a  character  were  by  the  law  of  Ireland 
only    misdemeanors,    but     in     England    they 
were  high  treason.    An  Act  was  accordingly 
passed,  11  &  12  Vict.  c.  12.,  making  it  felony  in 
both  countries  to  compass,  imagine,  or  intend 
to  levy  war  against  the  Queen,  aud  to  express 
snch  intention  by  open  and  advised  speaking, 
or  the  publication  of  any  written  or  printed 
document.    That  Act  was  passed  on  the  22ud 
of  April,  and  in  May  Mr.  Mitchel  was  prose- 
cuted under  it  for  certain  articles  published  in 
his  newspaper.    In  the  meantime  the  charge 
against  Mr.  Meagher  had  been  brought  to  trial, 
but  the  jury  did  not  agree  to  a  verdict.    At  that 
period  a  number  of  clubs  had  been  established 
in  Dublin,  and  he  thought  he  should  be  able  to 
prove,  by  the  evidence  of  Mr.  Meagher  himself, 
that  immediately  before  the  trial  of  Mitchel, 
consultations  were  held  as  to  whether,  in  the 
event  of  MitcheVa   conviction    and    intended 
transportation,    efforts    should    not   be    made 
to  rescue  him,  and  whether  an  attempt  should 
not  be  made  at  the  same  time  to  effect  a  revolu- 
tion which  they  had  arranged    and  planned, 
though  the  precise  mode  of  effecting  it  had  not 
been    previously    determined    on.     He  would 
allege  that  Mr.  Meagher  went  about  night  after 
night  through  the   clubs  for  the  purpose  of 
ascertaining  their  opinions,  and  whether  they 
were  prepared  at  that  moment  to  break  out  in 
open  insurrection;  for  it  was  downright  non- 
sense to  suppose  that  the  object  was  merely  to 
break  out  in  arms  to  rescue  Mr.  Mitchel,  who 
was  at  that  time  confined  in  Newgate,  in  the 
city  of  Dublin,  where  there  were  then  8,000  or 
9,000  troops.    He  would  allege,  also,  that  they 
determined  ultimately  to  postpone  the  insurrec- 
tion until  after  the  harvest,  as  there  would  not 
be  a  sufficient  quantity  of  provisions  before,  and 
the  Government  might  starve  them  into  submis- 
sion.    The  learned  counsel  then  referred  to  the 
speech  of  Mr.  Meagher  on  the  6th  of  June, 
after    the     transpoiibtion     of    Mr.    Mitchel. 
Early   in    July,  Mr.  Dvffg   and  others  were 
arrested,    and    it   then   became    a   matter   of 
serious  consideration  with  Meagher,  and  those 
connected  in  this  transaction,  as  to  what  should 
be  done  in  relation  to  those  parties.    Accord- 
ingly, on  the  14th  or  15th  of  July,  proceedings 
were  taken  by  the  Confederation  for  a  discus- 
Aon  as  to  whether  the  time  had  then  arrived  for 
the  revolution  to  be  attempted.     One  reason 
stated  in  May  for  the  postponement  was,  that 
the  clubs  were  not  sufficiently  organised,  and  in 
the  early  part  of  July,  several  members  of  the 
elnbs  had  gone  through  the  country  to  review 
them,  and  ascertain  their  state  of  organisation, 
the  object  being,  as  far  as  they  could  judge 
from  the  statements  of  the  different  parties,  that 
there  should  be  a  simultaneous  rising  in  the 
country.    It  wonld  appear  that,  on  the  15th  of 
that  month,  Mr.  Meagher  held  a  large  meeting 
at  Slievenamon.    At  the  meeting  of  the  Con- 


federation, therefore,  on  that  day  Mr.  Meagher 
was  not  present.    On  the  19th  of  July,  however, 
arrangements  were  made  for  another  meeting 
on  the  21st  of  July,  and  at  that  meeting  Mr. 
Meagher  was  present ;  and  a  witness  who  was 
present  would  prove  that  it  was  held  for  the  pur- 
pose of  electing  a  council  of  five  persons  as  a 
council  of  war,  to  conduct  an  armed  revolution 
in  the  country.    No  reporters  were  present  at 
that  meeting,  and  he  would  produce  a  person 
named  Dobbyn,  who  was  the  representative  of 
the  Bed  Hand  Club,  and  who  took  part  in  the 
proceedings  of    the    meeting,  to    prove    what 
occurred.    He  had  reported  the  proceedings  of 
the  Club  to  the  Government  from  day  to  day, 
and  from  his  information  the  parties  had  been 
prevented    from    carrying    out    their    project. 
Attempts  would  be  made  to  impeach  the  vera- 
city of  that  witness,  but    he  (the    Attorney- 
General)  was    fully  prepared  to    support  his 
general  conduct  and  credit,  if  any  such  attempts 
were  made.      The  balloting  papers  that  were 
used  at  that  meeting  of  the  21st  of  July  were 
afterwards  found   m    the    possession  of   Mr. 
Lalor,  who  was  present  at  the  meeting,  and 
probably  was  a  candidate  for  the  office  of  one  of 
the  council ;  and  Vobbyn,  who  had  never  seen 
those  papers  from  the  day  they  were  used, 
would  prove  that  those  were  the  actual  balloting 
papers,  and  that  the  council  elected  was  com- 
posed of  Mr.  Meagher,  Mr.   O*  Gorman,  Mr. 
Dillon,  Mr.    D.    Reilly,    and    Mr.    M'Ghee. 
Immediately  alter  that  election,  a  resolution  was 
proposed,  that    the  revolution  should  not  be 
postponed    beyond    the    8th  of  August.    Mr. 
Meagher  refused  to  give  a  positive  pledge  to 
that  effect,  but  said  he  would  use  every  effort  in 
his  power  for  encouraging  the  people  by  whom 
the  revolution  was  to  be  effected.    He  could 
produce  no  witness  to  corroborate  Dobbyn ;  but 
if  the  meeting  to  which  he  would  depose  were 
innocent,  it  would  be  competent  for  the  counsel 
of  the  prisoner  to  produce  any  man,  or  number 
of  men,  present  at  it,  to  contradict  Dobbyn, 
Coming  to  the  actual  outbreak,  he  was  not 
able    to    show    that    Mr.    Meagher   was    at 
Mullinahone,  but  it  would  be  proved  that  he 
was    at    Ballingarry,    on     Friday,    with    Mr. 
O'Brien,  addressing  the  people.    It  was  not 
necessary  to  the  prisoner's  guilt  to  show  that  he 
was  aware  of  what  was  about  to  take;  place  the 
following  day.    If  he  was  aware  of  the  nature 
of  the  proceedings  generally,  it  was  sufficient. 
He  was  not  able  to  produce  any  evidence  ;  but 
he  might  call  upon  them  to  infer  from  the. facts 
proved  that  be  was  aware  of  the  previous  trans- 
action, of  the  general  nature  of  the  transactions 
in  which  Mr.   O^Brien  was  engaged,  and  that 
it  was  in  furtherance  of  that   object  that  he 
joined    that  gentleman    on  the  Friday.     The 
learned  counsel,  after  detailing  the  proceedings 
on  Saturday,  the  29th,  then   read  the  letter 
written  ty  Mr.  Meagher  from  Cahirmoyle  to 
Mr.  O^Brient  and  another  to  a  "hit.  Smith,  iu 
whose  possession  it  was  foond  at  the  time  of 
his  (Mr.  Smith's)  arrest.     The  followmg  are 
extracts  from  it : — 

**Well,  as  to  public  opinion  again—the 
Nation  is  admirable  this  week,  and  I  am 
delighted  to  find  that  Kenyon'a  speech  was  so 
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splendid.  Ab  to  the  Freeman^  we  must  do  our  . 
best  to  crash  it.  With  regard  to  Cork,  Barry 
(that  is  a  secret)  is  rather  tame  \  is  adverse  to 
a  Confederate  move,  whilst  Charley  Murphy 
and  Denny  Lane  are  decidedly  for  it.  I  am 
urging  them  with  all  my  might  and  efforts  to 
carry  every  point  triumphantly.  There's  no 
doubt  we  shall  have  the  upper  hand  in  time. 
The  clubs  will  do  the  business.  Don't  forget 
France  and  her  revolution." 

October  17th. 

James  Stephenson  Dohbun — Examined  by 
the  Attorney' General, 

I  live  in  Dublin ;  was  a  member  of  the  Bed 
Hand  Club.  The  club  met  on  Constitution 
Hill,  aud  was  a  branch  of  the  Curran  Club, 
which  met  in  Capel  Street ;  in  other  words,  it 
was  founded  by  the  members  of  the  latter.  It 
consisted  of  about  thirty  members  when  I 
joined;  others  were  added  afterwards.  The 
Curran  consisted  of  about  500  members ;  many 
of  them  had  armi.  Saw  Mr.  Meagher  at  the 
Curran  Club  about  June  22.  The  occasion  of 
the  meeting  was  the  presentation,  by  Mr. 
Meagher^  of  a  flag  to  the  club.  I  could  see  a 
variety  of  colours  in  it.  Meagher  spoke  about 
standing  by  their  colours,  and  establishing  the 
independence  of  the  country.  Attended  another 
meeting  of  the  representatives  of  clubs  on  the 
19th  of  June,  in  the  day  time  :  it  was  to  defeat 
the  Lord  Lieutenant's  proclamation.  Mr. 
0*Brien  and  the  priaoner  were  there.  Attended 
another  meeting  on  the  2 1st  of  June,  when 
Meagher  was  also  present.  I  went  about 
8  o'clock.  The  meeting  was  held  in  conse- 
quence of  what  took  place  at  the  meeting  on 
the  19th.  There  were  about  a  dozen  people 
present  when  I  first  went  in.  Mr.  DUlon  was 
moved  to  the  chair,  Mr.  Meagher  being  present 
at  the  time.  Dillon  stated  from  the  chair  what 
the  object  of  the  meeting  was ;  it  was  to  form 
an  executive  council.  The  couDcilwas  stated 
to  be  for  the  management  of  the  clubs.  It  was 
stated  that  as  the  council  was  then  constituted 
their  business  would  ooze  out  too  much,  and 
that  if  they  were  reduced  to  five  there  would  be 
a  greater  probabiUty  of  security.  Mr.  Lator 
handed  Mr.  Dillon  a  letter  from  Mr.  Duffy, 
who  was  in  gaol  at  the  time,  in  which  he  pro- 
posed the  names  of  three  clergymen  as  members, 
namely,  Bev.  Mr.  Hughes,  Bev.  Mr.  0'M(dly, 
aud  Bev.  Mr.  Kenyon,  The  members  exclaimed 
that  it  was  to  be  a  council  of  war,  and  that  no 
priests  were  to  be  on  it.  The  members  repre- 
senting the  clubs  said  that.  The  next  thing 
they  did  was  to  go  to  the  election  of  the  council. 
There  was  a  general  feeling  at  the  meeting  that 
Mr.  O'Brien  should  be  elected  one  of  the 
members,  but  Mr.  Dillon  said  Mr.  0*Brien 
would  be  of  greater  service  in  organizing  the 
country  than  he  would  be  in  the  council. 
Dillon  then  read  the  names  of  each  club  from  a 
book,  and  the  representatives  answered.  No 
person  was  allowed  to  vote  unless  he  repre- 
sented a  club.  The  election  was  by  means  of 
papers.  Five  were  to  be  elected.  The  ballot- 
ing papers  were  put  into  a  box,  and  two  scruti- 
ueers  were  appomted,  who  retired  into  a  back 


room  with  it.  I  wrote  a  ballotiaff  paper  myself. 
I  never  saw  that  paper  nntil  a  few  days  before 
I  was  produced  as  a  witness  in  ClonmeL 

Ilie  Attorney- General  requested  Mr.  Kemmis 
to  produce  the  papers,  and  that  gentleman 
handed  them  to  witness. 

Attorney- General :  Would  you  look  through 
those  papers  and  see  if  you  can  find  the  paper 
you  wrote  yourself? 

Dobbyn  looked  over  them  carefully,  and  after 
a  time  took  out  a  slip,  and  said,  *'  There  is  the 
one  I  wrote."  There  were  thirty  papers  in  all, 
and  in  reply  to  Doherty,  L.C.J.,  he  stated  that 
twenty-nine  members  and  Mr.  Dillon  had  voted 
for  the  executive  council.  Witness  identified 
three  other  papers  at  having  been  written  by 
Mr.  M*Dermotty  Mr.  J,  F.  Lalor,  and  Mr. 
O  Higgins.  On  second  thoughts,  he  said  he 
was  not  clear  on  the  latter  fact.  Witness 
further  stated  the  names  of  a  number  of  those 
who  voted,  and  among  them  was  Mr.  Meagher, 

The  persons  elected  were  Mr.  Dillon,  Mr. 
Meagher,  Mr.  O' Gorman,  jun.,  Mr.  M^Ghee. 
There  was  an  equality  of  votes  for  Lalor  and 
Deuin  Reilly,  and  on  a  new  election  the  latter 
was  cho^n.  Mr.  M'Dermott  and  Mr.  Lalor 
proposed  that  the  executive  should  give  a  pledge 
to  have  a  rising  on  the  8th  of  August.  Mr. 
Meagher  objected  to  give  a  pledge  to  have  a 
rising  on  the  8th  of  August,  but  said  he  would 
do  everything  in  his  power  to  expedite  it  even 
before  that  day.  Dillon  gave  a  similar  pledge, 
and  confirmed  it  by  "  So  help  me  God." 
M'Ghee  said  he  would  do  all  in  his  power  to 
promote  it  by  writing,  speaking,  and  acting. 
Three  of  the  executive  council  were  to  form  a 
quorum.  It  was  arranged  that  the  council  was 
to  sit  next  day,  to  have  fi>ur  club  meetings  next 
day  in  Dublin.  There  were  to  be  no  speeches 
at  all,  but  the  members*  names  were  to  be  oalled 
out  If  the  clubs  were  well  or^nized,  it  was 
considered  that  two  hours'  notice  was  quite 
sufficient  to  turn  them  out.  The  object  of  the 
meeting  was  to  ascertain  their  numerical 
strength.    They  were  not  to  be  armed. 

Cross-examined. 

Did  you  not  swear  on  Mr.  0*Brien*s  trial 
that  Mr.  Meagher  was  pfresent  at  the  meeting 
of  July  16th?— No. 

Will  you  swear  that? — Jf  I  said  so  then»  I 
swore  what  was  not  true. 

Oh,  I  have  no  doubt  of  that,  but  will  you  tell 
me  what  you  swore? — I  will  positively  swear 
Meagher  was  at  the  meetings  of  the  19th  and 
21st 

But  you  swore  to  the  contrary  on  Miw 
O'Brien's  trial  ?— I  did  not. 

Whiteside :  My  lord,  I  rest  this  examinatioa 
on  the  accuracy  of  the  newspaper  reports,  bat 
on  this  point  I  appeal  to  your  lordships'  notes. 

Blackburn B,  L.C.J. :  Tou  cannot  do  so ; 
you  cannot  ask  us  to  refer  to  our  notes  of  the 
past  trial  for  this  purpose. 

Was  the  council  of  the  Confederation  die- 
solved  on  the  2 1  st  ?  Was  it  intended  to  dissolve 
it  ?--I  believe  it  was ;  I  don't  know. 

Did  you  ever  speak  to  Mr.  Meagher  f — "So  i 
he  spoke  to  me. 
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When,  and  where  ?~ At  the  meeting  of  the 

2l8t. 

Who  introduced  you  to  this  meeting? — ^Mr. 
DilUm.    He  knew  me. 

What  did  Mr.  Meagher  say  to  you  ? — ^When 
we  were  separating  at  night  he  shook  hands 
with  me,  and  hid  me  good  night. 

The  'Witness  underwent  a  long  and  severe 
cross-examination. 

James  Bums:  Knew  James  Dobbyn,  Had 
heen  in  the  same  ofBce  with  him  as  solicitor's 
clerk.  Had  seen  him  write  often.  Identified 
one  of  the  halloting  papers  produced  aa  being  in 
Dobbyn*s  handwriting.  Witness  was  here 
handed  a  paper  by  Mr.  Butt,  which  he  was 
asked  to  examine.  Had  no  doubt  the  paper 
produced  was  in  Dobbyn's  handwriting. 

Major  Brownrigg  and  Mr.  Kemmis,  senior, 
traced  the  documents  until  their  production  in 
Conrt 

Constable  Dunieavy  stated  that  he  was  sta- 
tioned at  Enniscorthy  last  July.  Saw  Mr. 
Meagher  there  on  Sunday,  the  28rd,  about 
11  o'clock.  Mr.  Dillon  and  Mr.  O'Brien  were 
there.  Mr.  O'Brien  introduced  the  prisoner  to 
the  people  as  "  Mr.  Meagher.**  Meagher  ad- 
dressed the  people,  and  said  he  always  was,  and 
ever  would  remain,  the  unrelenting  enemy  of 
the  British  Government ;  that  a  short  time 
before  he  had  addressed  50,000  men  in  Tippe- 
rsry,  who  were  prepared,  or  had  sworn,  to  do 
their  duty.  He  also  spoke  of  the  difference  he 
had  had  with  the  late  Mr.  CConne//— that  the 
best  way  to  make  amends  was  to  brinf  the  flag 
of  liberty  and  plant  it  on  his  tomb.  A&.  Villon 
then  addressed  the  people,  but  witness  could 
not  say  whether  Mr.  Meagher  was  there.  Saw 
them  afterwards  leave  the  town  in  a  car  with 
Mr.  O'Brien. 

On  being  asked  what  Mr.  VUlon  said, 

Whiteside  objected  to  the  question,  the 
witness  not  being  certain  that  Mr.  Meagher  was 
present  when  Mr.  Dillon  spoke. 

The  Solicitor- General  contended  that  the 
parties  having  been  proved  to  have  been,  on  the 
21st  of  July,  elected  members  of  the  War 
Council,  there  was  sufficient  evidence  of  a  con- 
spiracy to  make  the  speech  of  the  one  evidence 
against  the  other. 

BLAGKBURifB,  L.C.J. :  It  is  clearly  evidence. 

The  witness  repeated  the  substance  of  Mr. 
Dillon's  speech,  in  which  he  said  that  the 
Wexford  men  had  always  a  gun  ready  in  the 
comer,  and  their  powder  dry. 

David  Williams,  head -constable  of  police, 
was  called,  and  was  about  to  sive  evidence  as 
on  his  former  examinations  wim  respect  to  Mr. 
O'  Brien's  visit  to  the  police  barrack  at  Mnllina- 
hone,  when 

Whiteside  interposed.  From  the  state- 
ment of  the  Attorney-General  in  opening  the 
case,  he  had  understood  dearly  that  Mr. 
Meagher  never  appeared  in  company  with  Mr. 
O'Brien  after  the  occurrences  at  Carrick,  ex- 
cept for  a  short  time  on  Friday  night  at  the 
Commons.  He  submitted,  therefore,  that  the 
immense  mass  of  evidence  which  tliey  were 
called  on  to  hear  as  to  what  took  place  at 
Mullinahope,  KUlenanle,  and  Farrinrorjr*  should 
DOt»  and  oonld  not»  be  reoeived  against  his 


client,  who  was  not  present  or  concerned  at 
those  places. 

The  Attorney-General  contended  that  the 
evidence  was  admissible. 

Blackbdrnb,  L.CJ.  :  We  are  all  clearly  of 
opinion  that  this  evidence  must  be  received. 
The  authorities  are  so  distinct,  that  the  law  on 
this  subject  is  beyond  all  manner  of  doubt. 
The  prisoner  is  indicted  for  levying  war  against 
the  Crown,  and  it  is  admitted  there  is  evidence 
— no  matter  what  may  be  its  valuC'^of  a  con- 
spiracy and  incitement  to  levy  war.  The  Crown 
alleges  war  was  actually  levied.  Now,  in  high 
treason,  all  are  principals,  whether  they  are 
accessory  before  or  after  the  fiwjt  An  acces- 
sory after  the  fact  can  only  be  tried  after  the 
conviction  of  the  traitor,  as  is  laid  down  in 
Hale.  [Here  his  lordship  read  the  passage 
in  the  Pleas.]  Hale  further  says  that  all  such 
as  aid  or  abet  the  committing  of  any  treason, 
whether  present  or  absent,  are  principals. 
Again  he  says  (in  p.  133)—"  If  divers  conspire 
to  levy  war,  and  some  of  them  actually  levy 
war,  it  is  high  treason  in  all  the  conspirators, 
because  all  are  principalu,"  We  cannot  prevent 
the  Crown,  with  evidence  such  as  that  before 
us,  from  proving  the  lev^-  of  war. 

The  same  series  of  witnesses  were  again 
introduced*  and  gave  evidence  as  to  the  occur- 
rences at  Mullinahone,  Ballingarry,  KiUeuaule, 
and  the  finding  of  the  documents  in  Mr. 
O*  Brien's  portmanteau. 

Thursday,  October  19th. 

Whiteside  addressed  the  jury  for  the  prisoner. 
In  this  case,  he  said,  it  now  becomes  my  duty 
to  address  you  on  the  behalf  of  my  client,  the 
prisoner  at  the  bar.  I  shall  not  be  guilty  of 
the  silly  affectation  of  asking  you  to  dismiss 
from  your  minds  what  you  may  have  heard  of 
the  proceedings  in  this  case— on  the  contrary,  I 
do  not  desire  that  you  should  forget  all  that  you 
know  and  must  necessarily  have  read  of  the 
trials  which  have  taken  place  at  this  unfortunate 
commission.  Had  my  dieut  been  tried  first, 
and  had  he  been  tried  in  any  happier  portion  of 
this  empire,  I  aver  his  acquittal  would  have 
been  certain.  But  the  Attomey-Generalt  with 
consummate  art,  has  reserved  ti^is  case  for  the 
last.  The  previous  trials  have  paved  the  way 
for  the  conviction  of  the  prisoner,  and  my  learned 
friend,  flushed  with  his  past  successes,  has  kept 
the  case  of  Thomas  Francis  Meagher  for  the 
closing  scene  of  the  commission.  Gentlemen 
of  the  jury,  you  heard  the  Attorney-General's 
statement.  That  statement  was  clear,  and  in 
one  or  two  respects  was  remarkable.  He  told 
you  Mr.  Meagher  wai  indicted  for  levying  of 
war  against  the  Queen,  and  he  further  told  jou 
—I  wrote  down  the  sentence  as  he  spoke  it— 
that  it  was  not  necessary  for  him  to  prove  that 
Meagher  was  present  at  the  levving  of  war,  for 
that  he  would  be  equally  guilty  if  he  were 
seated  in  his  parlour  (I  presume  in  Dublin), 
while  all  the  transactions  spoken  of  were  taking 
place  in  your  eounty ;  and  if  the  Attorney-Gene- 
ral be  right,  and  succeed  in  convincing  the 
Court  that  his  view  of  the  law  be  correct,  and  if 
the  Conrt  succeeds  in  convincing  you  that  it 
ought  to  be  adopted,  of  course  my  client  must 
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be  conyictod.  But  if,  on  the  contrary,  the  case 
of  my  client  be  heard  and  be  tried  with  refer- 
ence to  everything  he  has  done^with  reference 
to  his  conduct  and  all  his  actions — ^then  his  ac- 
quittal is  certain.  Now,  the  difficulty  in  my  way 
is  to  have  him  tried  according  to  the  principles 
of  common  sense  and  common  justice — by  the 
fundamental  rule  of  our  law,  that  one  man  is  ; 
not  to  be  affected  by  the  declarations,  speeches,  I 
and  conduct  of  another,  unless  that  other  is  in 
effect  almost  himself — that  is  to  say,  identified 
in  one  purpose  and  one  object,  and  that  the 
identical  purpose  stated  in  the  indictment  $  to 
affect  Mr.  Meagher,  my  client,  with  any  thing 
which  has  been  said  or  spoken  by  another, 
nuless  on  such  grounds,  is  simply  to  deny  the 
first  principles  of  justice,  and  to  violate  the  law 
you  are  to  administer.  Now,  what  is  the 
offisnce  with  which  the  prisoner  is  charged? 
It  is  with  a  levy  of  war  against  the  Queen.  I 
will  address  you  very  shortly  about  this  part  of 
the  case.  You  were  no  doubt  surprised  to  hear 
that  when  Mr.  Meagher  might  have  been  sitting 
in  his  parlour  in  Dublin  he  was  guilty  of  levying 
war  in  open  field  in  Tipperary.  But  that 
was  the  proposition.  How  is  it  made  out  ? 
In  this  way :  — Mr.  Meagher,  with  several 
persons  who  are  not  mentioned  in  the  indict- 
ment, engage  in  a  certain  object.  The  indict- 
ment and  the  law  are  so  cautiously  framed  that 
they  are — if  I  can  use  such  an  expression  with 
respect  to  the  law — formed  to  blind,  to  deceive, 
and  entrap  the  prisoner  with  respect  to  the 
charges  against  him.  In  the  indictment  he  is 
charged  with  having  marched  in  arms  at  Ballin- 
garry ;  with  having  erected  barricades  at  Kiile- 
naule,  with  having  attacked  the  police  at 
Mullinahone.  Not  one  of  these  things  did  the 
prisoner  do.  The  mere  operation  of  drilling  and 
marshalling  did  not  amount  to  high  treason. 
The  means  by  which  treason  was  committed 
was  by  overt  acts,  and  accordingly  all  the  overt 
acts  charged  in  this  case  are  set  out  in  this 
indictment,  and  the  prisoner  is  not  proved  to 
have  taken  part  in  them. 

The  learned  counsel  then  proceeded  to  give 
an  account  of  the  past  life  of  the  prisoner,  and 
his  connexion  with  the  agitation  for  the  peace- 
able and  lawful  repeal  of  the  Union  between  the 
two  countries. 

October  20th. 

WkUe*ide  resumed  his  address. 

In  reference  to  the  Deputation  to  the  revola- 
tionary  Government  of  France,  he  said  there 
was  nothing  treasonable  in  that ;  at  the  time  of 
the  first  revolution  much  worse  things  than  that 
had  been  done,  but  the  parties  accused  were 
acquitted.  He  then  dealt  with  the  evidence  of 
Dobhyn,  and  proceeded  to  comment  upon  the 
speeches  made  by  Mr.  Meagher,  and  which 
were  relied  on  by  the  Grown.  He  dissented 
altogether  from  the  doctrine  that  the  substance 
of  words  was  enough  to  convict  a  man  of  high 
treason.  The  substance  of  words  would  not 
suffice  in  an  action  for  slander,  and  should  it  be 
received  by  the  jury  against  their  fellow-man 
on  trial  for  his  life  ?  No  one  could  be  safe  if 
what  a  man  thought  was    the    substance  of 


another's    observations    could    be    adymneed 
against  the  latter  in  a  criminal  prosecution. 
The  most  pious  and  virtuous  sentiments  ooold 
be  perverted  utterly  by  taking  a  sentence  here 
and  a  sentence   there;  and  yet  this  was  the 
course  adopted  by  the  policemen  who  gave  evi- 
dence of  the  speeches.    He  appealed  to  their 
consciences  and  honour  that,  when  the  Judge 
laid  those  speeches  before  them  as  quoted  by 
the  policemen,  they  should  at  once  reject  them. 
If  there  was  to  be  any  safety  for  life  and  liberty, 
let  them  reject  such  evidence  as  that.    Let  tiiem 
not  find  a  man  guilty  of  high  treason — ^not  upon 
the  words,  but — good  Gk)d  Almighty!— the  sub- 
stance of  the  words  spoken  by  him— a  young 
and  perhaps  an  ardent  and  unthinking  man. 
Such  was  the  evidence  which  had  itrack  down 
liberty  in  the  despotic  countries  of  the  world. 
"  Words "    had   sacrificed  victims,  and  those 
nations  were  now  struggling  to  get  free  from 
such  a  bondage.     In  the  name—the  solenm 
name— of   Qod,  he  asked   them,  would  they 
revive  those   bad  laws  for  these  speeches  in 
Dublin,  and  these  speeches  in  the  country  proved 
by  policemen,  who,    like    stupid    schoolboys, 
went  over  their  lessons  by  rote,  and,  if  inter- 
rupted, resorted  to  their  caps  for  the  memoranda 
which  they  conned  over  in  the  back  passages  of 
the  Court  ?    The  learned  counsel  then  proceeded 
to  the  evidence  as  to  the   prisoner's  conduct 
from  Graigue  down  to  Farrinrory.    Every  speech 
noted  down,  every  step  tracked;  whi^  would 
become   of  the  country,  if  this  system  were 
pursued  ?     But  down  to  his  arrival  at  Carrick 
nothing  was  brought  against  him  but  speeches, 
speeches,  speeches  I    How  were  they  repcNied? 
By  ignorant  policemen.     Other  men  had  been 
convicted  for  their  acts.    Here  they  bad  nothing 
but  speeches.     Where  did  Mr.  Meagher  arm  ? 
Nowhere.    Where    did    he    fight?    Nowhere. 
Where  did  he  levy  war?    Nowhere.    Whom 
did  he  attack  ?     No  one.    But  the  Atiomeg- 
General  told  them  he  was  gniltv.    It  was  in 
their  power  to  believe  or  deny  that  assertion ; 
but  he  had  no  hesitation  in  saying,  if  they 
found  a  yercdot  on  snch  evidence,  they  woidd 
deluge  their  country  in  innocent  blood. 

Some  evidence  was  adduced  on  behalf  of  the 
prisoner,  chiefly  to  show  that  his  share  in  th« 
agitation  had  been  peaceable  and  constitntional ; 
the  character  of  Dohbyn  was  also  attacked. 

Butt  then  addressed  the  jury  for  the  prisoner, 
and  did  not  conclude  his  address  ontil  late  on 
the  second  day. 

October  21st. 

The  Solicitor-General  iHatekell)  replied  on 
behalf  of  the  Crown. 

Blackbuknb,  L.C.J.,  eharged  the  jury. 

C^tlemen  of  the  Jury,— The  charge  in  this 
case  is  that  of  having  levied  war  against  the 
Queen  in  her  realm ;  and  various  acts  are  stated 
in  the  indictment  of  that  levying  of  war ;  and 
the  prisoner  is  charged  by  the  indictment  with 
having  done  those  acts.  The  charge  of  levying 
war,  in  the  form  of  this  indictment,  may  mean 
either  an  actual  appearing  in  arms  with  the 
purpose  oharpod,  or  it  may  mean  that  die 
prisoner  has  incited  others  to  appear  m  ansa 
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and  he  may  be  guilty  of  the  crime  of  levying 
war  if  others  appear  io  armB,  though  he  has  not 
done  so,  provided  they  do  it  on  his  advice, 
incitement,  or  procurement.    Ton  will,  there- 
fore, observe  that  in  the  consideration  of  the 
case  yon  will  have  two  facts  to  decide— first, 
whether   war   was    actually    levied;  secondly, 
whether  the  prisoner  was  actually  present,  or, 
if    he  was  not,  whether,  thon^^h  not  present, 
he    incited,    advised,    and    aided    those    by 
whom  the  war  was  levied.    Yon  have  in  the 
course  of  this  case  heard  repeatedly  this  posi- 
tion laid  down — that  in  high  treason  there  are 
no  accessories,  bat  that  all  are  principals.    If 
one  man  incites  another  to  commit  murder,  and 
that  murder  is  committed,  he  not  being  present, 
the  man  inciting  the  other  is  what  is  called  an 
accessory,    and    he    must    be   indicted,  when 
brought  to  justice,  in  a  peculiar  form — he  must 
be  indicted  as  an  accessory  before  the  fact,  and 
such  is  the  form  of  the  indictment  ;(a)  but  in  high 
treason  all  are  principals ;  the  man  who  incites 
to  the  commission  of  war,  or  any  other  species 
of  treason,  is  held  to  be  himself  ^ilty,  and  to 
stand  in  the  same  degree  of  guilt  with    the 
person  who  actually  commits  the  crime  of  trea- 
son ;  or,  in  a  few  short  words,  he  who  incites  to 
war,  if  war  be  levied,  himself  levies  war  within 
the  meaning  of  the  phrase,  and  according  to  the 
authority  of  the  law.     So  that,  if  you  should  be 
of  opinion  that  the  levying  of  war  which  took 
place  was  at  the  incitement,  procurement,  or  by 
means  of  a  conspiracy  to  which  the  prisoner 
was  a  party,  he  is  as  guilty  in  the  eye  of  the 
law — as  much  a  principal — as  if  he  actually 
appeared  in  arms.    That,  gentlemen,  is  the  law ; 
there  can  be  no   misunderstanding  about   it 
You  will  therefore  carry  in  your  minds  this  as 
the  result,  the  clear  result  of  the  first  legal 
authorities,  the  settled  la^"  in  the  litnd— that  he 
who  advises,  incites,  or  conspires  to  levy  war, 
if  war  be  afterwards  actuaUy  levied,  is  himself 
chargeable  with  the  crime  of  having  actually 
levied  war,  though  that  war  may  have  been 
levied  in  his  own  personal  absence.    In  order 
to  constitute  a  levying  of  war,  it  is  necessary 
that  there  should  be  an  insurrection — an  insur- 
rection with  force  for  some  general  object ;  yon 
wiU,  therefore,  in  the  first  instance,  have  to 
consider,  was  there  an  insurrection  with  force  ? 
Unless  that  be  established  to  your  satisfaction, 
of  course  the  charge  against  the  prisoner  must 
fall  to  the  ground;  but  that  there  was  an  in- 
surrection with    force    is    scarcely  matter    of 
controversy  either  at  the  bar  or  on  the  evidence. 
The  events  which  have  a  direct  bearing  on  that 
matter  are  comprised  in  the  history  of  those 
five  disastrous  days  commencinff  on  the  25th  of 
July,  and  terminating  on  the  29th.    [The  learned 
judge  dealt  with  the  evidence  showing  that  war 
was  actually  levied.]    Therefore,  with  respect  to 
this  part  of  the  case,  there  is  no  difficulty  in  deal- 
ing with  it ;  and  now  I  proceed  to  assist  you  as  far 
as  I  am  able  in  considering  that  n  bich  is  matter 
for  your  mostserions,  minute,  and  patient  conside- 
ration—that is  the  question,  did  the  prisoner  at 
the  bar  incite  or  procure  the  levying  of  this 


(a)  See  now  94  &  25  Yiet  c.  94.  s.  2. 


war  ?     Did  he  conspire  to  liave  it  levied  ?    Did 
he  aid  in  the  levying  of  it  ?    If  he  did,  although 
he  was  not  himseS  present  on  any  of  those 
occasions  I  have  referred  to,  he  would  be  as 
jTuilty  as  if  he  were  the  mover  himself.    The 
evidence  by  which  it  is  sought  to  implicate  the 
prisoner  consists  of  speeches:  and  it  will  be  right 
for  me  to  tell  you  in  what  light  you  should 
regard  them,  and  for  what  purpose  alone  they 
ought  to  serve  in  your  investigation  of  the  case. 
If  these  speeches  are  mere  general  essays  or 
exhortations  unconnected  with  any  treasonable 
purpose  or  design,  they  do  not,  and  ought  not 
to,  bear  upon  the  issue  in  question.    You  ought 
to  be  satisfied,  in  my  judgment,  that  they  both 
indicate  a  treasonable  intention,  and  point  to 
the  execution  of  that  intention — in  other  words, 
that  they  were  uttered  with  the  design  to  be 
acted  upon  at  some  future  period  by  some  means 
or  other  of  exciting  an  insurrection  in    this 
country.    I  fully  agree  in  the  arguments  of  the 
prisoner's  counsel,  that  it  is  not  enough  to  take 
up  a  speech  and  say  that  it  is  seditions  or  an 
imputation  on  the  loyalty  or  principles  of  the 
person  who  uttered  it ;  but  they  are  evidence 
bearing    on    the  issue,  if  you  look  at  these 
speeches  and  the  evidence  you  have  heard  for 
the  purpose  of  finding  out  whether  an  intention 
existed,  and  whether  those  speeches  were  deli- 
vered in  prosecution  of  diat  intention.     [The 
learned  judge  proceeded  to  comment  on  the 
speeches  proved  to  have  been  delivered  before  the 
outbreak,  and  observed  with  regard  to  the  i«port 
of  the  prisoner's  speech  of  June  6th — ]     Other 
disclosures  in  this  document  authorize  me  to 
say  that  there  was  a  conspiracy,  as  treasonable 
a  conspiracy  as  ever  existed  in  any  country ; 
and  one  of  the  objects  of  this  speech  was  to 
justify  the  speaker  for   having  promoted  an 
insurrectionary  movement  for  the  purpose  of 
rescuing  MitcheL    That  was  the  merit  of  the 
speech — ^he,  having  the  power,  had  exercised 
that  power  so  as  to  prevent  that  insurrection. 
He  first  advised  it — ^he  afterwards  withdrew 
that    advice,  and    for    very    obvious  reasons. 
That    shows    what    was     the    power   which 
this  gentleman  and  the  others  had  over  this 
body  in    restraining  them.      I  need  not  say 
that  those  who    could    restrain  could    impel 
them  into  action,  and  "  the  others  "  whom  the 
speaker  alluded  to  were  the  movers  and  govern- 
ing power  of  this  Confederation,  existing,  and 
fit  and  capable  of  acting,  on  the  6th  of  June, 
and  before  that  day,  if  necessary.    It  wiU  be 
for  you  to  consider  upon  the  evidence  whether 
what  subsequently  occurred  was  not  an  expan- 
sion of  the  same  system — whether  it  was  not  an 
identical  body  in  principle,  in  government,  and 
in  object  with  that  which  was  ready  on  the  .6th 
of  June,  and  before,  to  burst  into  open  rebel- 
lion.   We   know  from  the    evidence    of   the 
prisoner  himself  that  the  clubs  were  the  places 
in  which  this  treason  was  hatched— in  which 
treason  and  disloyalty   fiourishcd  as  in  their 
proper  soil — and  from  which  was  to  emanate 
that  strength  which  was  to  encounter  the  power 
of  the  empire  itself.    It  is  said  that,  if  the 
prisoner  had  rescued  or  attempted  to  rescue 
Mr.  Mitchell  that  was  a  particular  object,  and 
therefore,  not  bdng  general  in  its  nature,  did 
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not  amount  to  high  treason.  Uow  that  mi^ht 
be  I  need  not  now  say,  but  as  an  abstract  pomt 
of  law  it  is  not  high  treason.  But  the  question 
now  is,  did  this  gentleman  advise  the  lev^dng  of 
war  ?  Upon  that  question  it  is  important  to  say 
that  he  had  already  an  organized  armed  body 
under  the  command  of  him  and  his  associates, 
ready  to  start  into  existence  and  operation,  and 
it  will  be  for  you  to  say  whether  you  can 
discover  in  the  events  subsequent  to  the  6th  of 
June  any  change  of  purpose,  any  departure 
from  that  system  inconsistent  with  what  he  then 
said ;  and  whether  all.  that  afterwards  occurred 
was  not  a  propagation  of  the  same  open  revolu- 
tion, and  a  reiteration  of  the  same  speeches,  by 
force  to  accomplish  the  same  objects.  The 
next  evidence,  and  important  evidence  it  is,  is 
the  evidence  of  Dobbyni  but  it  is  for  you  to 
consider  whether,  if  you  disbelieve  all  that  is 
sworn  to  by  Dobbyn,  you  would  not  find  in  this 
case  ground  for  sustaining  the  charge  against 
the  prisoner.  If  you  consider  the  evidence  of 
this  witness  corroborated  by  other  circum- 
stances and  trustworthy  in  itself,  you  should 
apply  it  to  the  facts  ;  but  if  you  entertain  any 
rational  doubt  with  respect  to  bis  evidence,  you 
should  dismiss  it  at  once  from  the  case,  aud  see 
if  there  is  not  other  evidence  against  the  pri- 
soner that  he  incited  this  insurrectiouaiy  move- 
ment. The  Crown,  in  the  next  stage  of  the 
case,  has  brought  forward  evidence  of  very  con- 
siderable value,  which  is  increased  by  the  cir- 
cumstance that  it  occurs  immediately  before  the 
actual  insurrection.  Mr.  O^Brien,  the  leader 
in  that  insurrection,  left  Dublin  on  Saturday, 
22nd  of  July.  That  he  was  at  the  head  of  the 
rebellion  is  beyond  all  question.  On  the  night 
of  that  day  Mr.  Dillon  and  Mr.  Meagher  joined 
Mr.  O'Brien,  and  on  Saturday,  July  23,  they 
appeared  in  Enniscorthy.  Permit  me  again  to 
repeat  the  observation  with  which  I  began,  that 
if  you  find  a  continuation  of  the  same  system, 
the  same  projects,  and  a  profession  of  the  same 
principles,  and  an  inculcation  of  the  same  advice 
in  the  subsequent  period  of  his  conduct  which 
appears  to  have  entered  into  the  prisoner's 
address  of  the  6th  of  June,  you  have  to  consider 
whether  he  had  undergone  any  change  of 
opinion  or  had  abandoned  his  design.  The 
evidence  1  am  about  to  read  to  you  has  been 
most  violently  assailed  by  counsel,  on  the 
ground  that  it  is  utterly  useless  for  the  founda- 
tion of  a  verdict ;  I  refer  to  the  reports  of  the 
speeches  made  by  policemen ;  and  it  has  been 
broadly  stated  that  those  men  ought  not  to  be 
asked  now,  and  should  not  hereafter  he  asked, 
to  perform  duty  of  a  similar  character.  I  can- 
not concur  in  that  observation.  I  think,  when 
people  go  through  the  country  collecting  crowds 
and  haranguing  them,  it  is  the  duty  of  the  police 
to  watch  and  observe  proceedings  of  the  kind, 
and,  as  far  as  their  means  allow,  to  be  particular 
and  precise  in  reporting  transactions  of  such  a 
character.  I  fully  agree  in  this-^that  in  reports 
of  speeches  by  sucn  persons  there  must  be  a 
total  want  of  the  accuracy  which  is  observed  by 
persons  who  possess  the  skill  of  Mr.  Hodges ;  it 
M  true  that  in  the  nature  of  things  they  cannot 
report  them  accurately :  but,  on  the  other  hand^ 
I  must  say  that  it  is  plainly  and  distinctly  laid 


down  in  law  that  it  is  not  necessary  for  the 
purpose  of  evidence  that  these  speeches  should 
be  literally  and  accurately  reported ;  it  is  enough 
if  the  jury  be  satisfied  that  the  substance  of  the 
thing  spoken  by  the  accused  be  accurately 
reported.  [The  learned  judge  quoted  an  autho- 
rity to  show  that  the  substance  of  words  was 
sufficient  to  prove  intent  in  treason.]  So  in  the 
very  case  of  high  treason,  when  counsel  con- 
tended against  the  admission  of  such  evidence, 
it  is  the  law  of  the  land  that  the  snhetanoe  of 
words  is  admissible  evidence,  subject  of  course 
to  the  objections  which  arise  on  the  grounds  of 
probability  of  misconception  and  the  chance  of 
mistake.  I  shall  now  call  your  attention, 
gentlemen  of  the  jury,  to  the  speeches  in  detail, 
and  it  is  a  fact  which  you  cannot  avoid  canrying 
in  your  recollection,  that  here  are  three  persons, 
Meayher,  Dillon,  and  O'Brien,  on  the  Sabbath 
day,  going  from  place  to  place,  travelling  to* 
gether,  and  speaking  in  succession  to  multi- 
tudes, and  all,  as  it  appears  to  me,  for  the  same 
purpose ;  and  it  will  be  for  you  to  say  what  that 
object  was,  and  what  induced  them  to  pursue 
this  conduct.  If  yon  have  a  doubt  on  your 
mind,  from  the  way  in  which  these  speeches  are 
reported,  that  there  has  been  anything  omitted 
which  could  qualify  the  meaning  of  a  speech, 
you  are  to  look  upon  that  speech  as  if  it  never 
existed.  It  is  for  you  to  say  if  you  think  the 
statements  of  the  police  agree,  or  if  they  had 
an^  motive  for  committing  perjuiy  in  their 
evidence.  The  prisoner's  counsel  have  ai^ed 
that  they  were  not  called  on  to  prove  what 
became  of  him  during  a  portion  of  these  transac- 
tions, but  the  fair  presumption  of  facts  bound 
him  to  furnish  some  explanation.  There  is  very- 
strong  evidence  against  the  prisoner  of  an  inten- 
tion to  excite  rebellion.  He  was  in  direct  con- 
nection with  the  leaders  of  the  rebellion  during 
ihe  23rd  aud  24th  of  July.  [The  learned 
judge  commented  on  the  remainder  of  the  evi- 
dence, and  concluded:]  It  is  for  you  to 
say  whether  the  prisoner  is  by  this  evi- 
dence satisfactorily  shown  to  have  incited  this 
levyinff  of  war ;  if  there  was  a  levying  of  war  ; 
and  whether  he  was  aiding  and  assisting  at  it. 
I  have  now  done  my  duty ;  it  remains  for  you 
to  discharge  yours.  If  you  have  a  reasonable 
doubt  as  to  the  guilt  of  the  prisoner,  you  are 
bound  to  give  to  the  prisoner  the  benefit  of  that 
doubt.  If,  on  the  other  hand,  you  are  of 
opinion  that  he  participated  in  Uie  original 
design— that  all  the  acts  done  in  execution  of 
that  design  were  resolved  on  and  committed  by 
him — ^that  his  fixed  determination  on  the  6th  of 
June  was  not  abandoned — and  that  he  was  in 
connection  with  the  leaders  of  the  movement  up 
to  a  few  hours  previous  to  the  outbreak  of  the 
rebellion — ^you  must  find  him  guilty. 

The  jury,  after  long  deli^ration,  found  a 
verdict  of  **  GuUty,''  with  an  unanimous  recom- 
mendation of  mercy  from  the  prisoner's  youth, 
and  for  other  reasons. 

October  23rd. 

Solicitor-Generai  (.HatcheU)  :  I  have  now  to 
apply  to  your  lordships  that  Terence  BeUem 
M^Mantu,  Patrick  O'Donokm,  and   Thomas 
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Francis  Meagher,  may  be  brought  to  the  bar 
to  receiye  the  judgment  of  the  Court. 

They  were  accordingly  placed  at  the  bar. 

The  Clerk  of  the  Crown  (^having  read  the 
indictment),  said  :  What  have  you,  Terence 
Bellew  M^Manus,  now  to  8ay  why  sentence  of 
death  should  not  be  pa«i8ed  upon  you  ? 

M*Manus :  My  lords,  I  trust  I  am  enough 
of  a  Christian  and  of  a  man  to  understand  the 
awful  responsibility  of  the  question  which  has 
been  put  to  me.  Standing  upon  this  my  native 
soil,  standing  in  an  Irish  court  of  justice,  and 
before  the  Irish  nation,  I  had  much  to  say  why 
sentence  of  death  should  not  be  passed  upon 
me,  and  why  the  sentence  of  the  law  should  not 
be  pronounced  against  me ;  but  upon  entering 
into  this  Court  I  placed  my  life,  and,  what  is  of 
more  importance  to  me,  my  honour,  in  the 
hands  of  two  advocates,  and,  if  I  had  a  thou- 
sand hyes  and  ten  thousand  honours,  I  should 
have  been  content  to  place  them  all  under  the 
watchful  and  glorious  genius  of  the  one,  and 
under  the  patient  zeal  and  devotion  of  the  other. 
I  am,  therefore,  content  on  this  point,  and  liave 
nothing  to  say  with  regard  to  it.  I  have  this  to 
say,  which  no  advocate,  however  anxious  and 
devoted  he  may  be,  can  say  for  me — I  have  this 
to  say — that  whatever  part  I  may  have  taken  in 
my  struggle  for  my  country's  independence — 
whatever  part  I  may  have  acted  in  my  short 
career,  I  stand  before  your  lordships  now  with 
a  free  heart  and  light  conscience,  ready  to  abide 
the  issue  of  your  sentence.  And  now,  my 
lords,  in  this,  which  may  be  the  fittest  time  for 
me  to  put  this  sentiment  on  record,  I  say,  that 
standing  in  this  dock,  and  about  to  ascend  the 
scaffold,  it  may  be  to-morrow — ^it  may  be  now, 
it  may  be  never — whatever  the  result  may  be,  I 
wish  to  put  this  on  record,  that  in  no  part  of  my 
conduct,  in  no  part  of  the  proceedings  I  have 
taken,  have  1  been  actuated  by  animosity  to- 
wards Englishmen,  for  among  them  I  have  spent 
some  of  the  happiest  days  of  my  life,  and  some 
of  the  most  prosperous,  and  in  no  part  which  I 
have  taken  was  I  actuated  by  enmity  towards 
Englishmen  individually,  whatever  I  may  have 
felt  of  the  injustice  of  English  rule  in  this 
island.  Therefore,  I  have  only  to  say,  it  is  not 
for  having  loved  England  less,  but  for  having 
loved  Iremnd  more,  that  I  now  stand  before 
you. 

(y  Donahue,  on  being  asked  by  the  Clerk  of 
the  Crown  what  he  had  to  say,  spoke  as  follows : 
— I  beg  to  say  that  the  Attomey-Getieral  and 
the  Solicitor- Creneral  have  conducted  the  case 
against  me  fairly  but  strictly,  and  that  1  find  no 
fault  with  them,  nor  with  the  evidence  given 
against  me,  as  far  as  it  was  stated  to  the  jury. 
My  lords,  I  do  complain  that  in  such  a  country 
as  this  the  jurors  summoned  to  try  me — ^a 
stranger-r-for  a  political  offence  were  exclu- 
sively my  political  opponents,  and  with  such  a 
panel  1  r^ret  that  your  lordships  did  not,  as 
my  counsel  requested,  allow  my  Jury  to  be 
called  from  thobe  who  had  not  served  or  had 
been  rejected  on  a  former  trial.  The  jury  thus 
selected  could  not  be  supposed  to  overcome  all 
bias,  aod  I  believe  they  found  a  most  mistaken 
vercUot  Mr.  Justice  Moore  in  his  direction 
told  the  jury  that,  if  I  absisted  Mr.  O'Brien 


whilst  engaged  in  a  treasonable  design,  I  was 
guilty  of  treason  although  I  might  not  know  of 
his  intent,  and  from  their  recommendation  to 
mercy  it  appears  they  found  me  guilty  on  that 
direction.  To  one  unlearned  in  the  law,  who 
might  suppose  that  treason  depended  on  inten- 
tion, it  seems  contrary  to  common  sense  that  I 
can  participate  in  a  treasonable  design  of  the 
existence  of  which  I  am  ignorant.  I  do  not, 
however,  pre.'<ume  to  dispute  the  law  as  your 
lordship  has  stated  it ;  but  no  earthly  judge  is 
in&llible,  and  as  the  doctrine  is  so  startling, 
and  is  stamped  with  the  authority  of  Mr. 
Moore's  high  constitutional  character,  and 
would  form  a  precedent  dangerous  to  the  lives 
and  liberties  of  the  best  men,  I  humbly  request 
your  lordship  to  reserve  the  point  for  the 
consideration  of  the  judges;  if  your  lordship 
be  in  error,  that  error  will  be  corrected ;  if  not, 
it  will  be  a  protection  to  every  one  to  know  that 
the  law  laid  down  here  has  been  confirmed.  It 
is  not  for  me  on  this  occasion,  nor  is  it  fit,  to 
defend  my  opinions  and  character ;  I  will 
therefore  only  say  those  opinions  have  been 
tolerant,  sincere,  and  consistent.  I  am  grateful 
to  my  eminent  counsel,  Mr.  Butt,  for  his  elo- 
quent and  truly  able  defence — ^tbe  more  so, 
because  that  defence  was  generously  given 
without  fee  or  reward,  and  given  to  his  pohtical 
antagonist.  I  cannot  express  my  admiration 
for  the  sincerity  and  great  talent  shown  by  my 
junior  counsel,  Mr.  Francis  Meagher,  and  his 
zeal  in  my  defence.  I  also  beg  to  thank  my 
solicitor,  Mr.  Laffan,  for  the  ability  with  which 
he  conducted  my  case,  and  the  great  exertions 
made  by  him  on  my  behalf.  1  thank  your 
lordship  for  this  patient  hearing. 

Meagher,  on  being  called  on  to  say  why  sen- 
tence of  death  should  not  he  passed  upon  him, 
spoke  as  follows  : — ^My  lords,  it  is  my  intention 
to  say  a  few  words  only.  I  desire  that  the  last 
act  of  a  proceeding  which  has  occupied  so  mudi 
of  the  public  time  should  be  of  short  duration ; 
nor  have  I  the  indelicate  wish  to  close  the 
dreary  ceremony  of  a  state  prosecution  with  a 
vain  display  of  words.  Did  I  fear  that  here- 
after, when  I  shall  be  no  more,  the  coimtry  I 
have  tried  to  serve  would  think  ill  of  me,  I 
might,  indeed,  avail  myself  of  this  solemn 
moment  to  vindicate  my  sentiments  and  my 
conduct ;  but  I  have  no  such  fear,  llie  country 
will  judge  of  those  sentiments  and  that  conduct 
in  a  light  far  different  from  that  in  which  the 
jury  by  which  I  have  been  tried  and  convicted 
have  received  them,  and  by  the  country  the 
sentence  which  you,  my  lords,  are  about  to 
pronounce  will  be  remembered  only  ai  the 
severe  and  solemn  attestation  of  my  rectitude 
and  truth.  Whatever  be  the  language  in  which 
m^  sentence  be  spoken,  I  know  that  my  fate 
will  meet  with  sympathy,  and  that  my  memory 
will  be  honoured.  In  speaking  thus,  accuse  me 
not,  my  lords,  of  an  indeooroos  presumption. 
To  the  efforts  I  have  made  in  a  just  and  noUe 
cause  I  ascribe  no  vain  importance,  nor  do  I 
daim  for  those  efforts  any  high  reward  s  but  it 
so  happens,  and  it  will  ever  happen  so,  that 
they  who  have  tried  to  serve  their  country,  no 
matter  how  weak  their  effi>rts  may  have  been, 
are  sure  to  receive  the  thanks  and  bleeahiga  of 
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118  people.  With  mj  countrymen  I  leave  my 
memory,  my  sentiments,  my  acts — proudly  feel- 
ing that  they  require  no  vindication  from  me 
this  day.  A  jury  of  my  countrymen,  it  is  true, 
have  found  me  guilty  of  the  crime  of  which  I 
stood  indicted.  For  this  I  bear  not  the  slightest 
animosity  or  resentment  towards  them ;  influ- 
enced as  they  must  have  been  by  the  charge  of 
the  Lord  Chief  Justice,  perhaps  they  coald 
have  found  no  other  verdict.  But  what  of  that 
charge  ?  Any  strong  observations  on  it  I 
feel  sincerely  would  ill  befit  the  solemnity  of 
this  scene ;  but  I  would  earnestly  beseech  of 
you,  my  lord — you,  who  preside  on  that  bench 
— when  the  passions  and  prejudices  of  this  hour 
shall  have  passed  away,  that  you  will  appeal  to 
your  own  conscience,  and  ask  if  it  were  a  charge 
aa  it  ought  to  have  been,  impartial  aod  indiffe- 
rent between  the  subject  and  the  Crown.  My 
lords,  you  may  deem  this  language  unbecoming 
in  me,  and  perhaps  it  may  seal  my  fate.  Bat  I 
am  here  to  speak  the  truth  whatever  it  may 
cost.  I  am  here  to  regret  nothing  I  have  ever 
done — ^to  retract  nothing  I  have  ever  spoken — I 
am  here  to  crave  with  no  lying  lips  the  life  I 
consecrate  to  the  liberty  of  my  country.  Far  from 
it.  Even  here — here  where  the  thief,  the  liber- 
tine, and  the  murderer  have  left  their  footprints 
in  the  dust — here,  on  this  spot,  where  the 
shadows  of  death  surround  me,  and  from  which 
I  see  my  early  grave  in  unconsecrated  soil 
open  to  receive  me — even  here,  encircled  by 
those  terrors,  that  hope  which  beckoned  me  on 
to  embark  upon  that  perilous  sea  on  which  I 
have  been  wrecked,  still  consoles,  animates,  en- 
raptures me.  No,  I  do  not  despair  of  my  poor 
old  country.  I  do  not  despair  of  her  peace,  her 
liberty,  her  glory.  For  that  country  I  can  do 
no  more  than  bid  her  hope.  To  lift  up  this  isle, 
to  make  her  a  benefactor  to  humanity,  instead 
of  being,  as  she  now  is,  the  meanest  beggar  in  the 
world — to  restore  her  ancient  constitution  and 
her  native  powers — this  has  been  my  ambition, 
and  this  ambition  has  been  my  crime.  Jud^d 
by  the  law  of  England,  I  know  that  this  crime 
entails  on  me  the  penalty  of  death;  but  the 
history  of  Ireland  explains  this  crime  and 
justifies  it.  Judged  by  that  history,  I  am  no 
criminal;  you  (turning  and  addressing  Mr. 
M*Mcmu8)  are  no  criminal ;  you  (turning  again 
to  Mr.  0*Donohite)  are  no  criminal;  and  we 
deserve  no  punishment.  Jndged  by  that  his- 
tory, the  treason  of  which  I  stand  convicted 
loses  all  guilt,  has  been  sanctified  as  a  duty, 
and  will  be  ennobled  as  a  sacrifice.  With  these 
sentiments  I  await  the  sentence  of  the  Court. 
Having  done  what  I  conceive  to  be  my  dutjr — 
having  spoken  now,  as  I  did  on  every  occasion 
during  my  short  career,  what  I  felt  to  be  the 
truth — I  bid  farewell  to  the  country  of  my 
birtfi,  of  my  passion,  and  of  my  death — the 
country  whose  misfortunes  have  invoked  my 
sympathies,  whose  factions  1  have  sought  to 
quell,  whose  intellect  I  have  prompted  to  lufty 
aims,  whose  freedom  has  been  my  fatal  dream. 
To  that  country  I  now  offer  as  a  pledge  of  the 
love  I  bore  her,  and  as  a  proof  of  the  sincerity 
with  which  I  thought,  and  spoke^  and  struggled 
for  her  freedom,  the  life  of  a  young  heart ;  and 
witt  that  life  all  the  hopes,  the  honoiurs,  the 


endearments  of  a  happy  and  an  honourable 
home.  Pronounce,  then,  my  lords,  the  sen- 
tence the  law  directs,  and  I  shall  be  prepared  to 
hear  it — I  trust  I  shall  be  prepared  to  meet  its 
execution.  I  hope  I  shall  be  able,  with  a  light 
heart  and  a  clear  conscience,  to  appear  before  a 
higher  tribunal — a  tribunal  where  a  Judge  of 
infinite  goodness  as  well  as  of  infinite  justice 
will  preside,  and  where,  my  lords,  many,  many 
of  the  judgments  of  this  world  will  be  reversed. 
DoHEBTY,  C.J.,  proceeded  to  pass  sen- 
tence. Prisoners  at  the  bar  —  Teremc^ 
Bdlew  M*Manus,  Patrick  O" Donahue,  and 
Thomas  Francis  Meagher,  after  deep  conside- 
ration before  entering  into  this  Court,  it  was 
my  intention,  in  the  performance  of  the  very 
painful  duty  which  devolves  upon  me,  not  to 
have  prolonged  your  stay  at  that  bar  by  any 
length  of  observation.  Yon,  and  each  of  yon, 
appear  there,  having  been  convicted  by  the 
verdict  of  three  successive  juries  of  the  crime  of 
high  treason — the  crime  of  the  greatest  enor^ 
mity  known  to  our  laws.  I  feel  bound  to  say 
this,  that  it  is  the  deliberate,  dispassionate,  and 
calm  opinion  of  the  Court  that  the  verdicts 
which  were  found  by  those  juries,  and  the  ver- 
dict which  was  found  by  a  former  jury,  could 
not  have  been  other  than  they  were — ^that  no 
honest,  fair,  impartial,  and  conscientious  jurors, 
attending  strictly  to  their  oaths,  and  listening  to 
the  evidence  that  was  produced  in  this  Court  in 
the  course  of  these  unusually  protracted  trials, 
could  have  come  to  any  other  conclusion  than 
thut  which  they  have  done.  They  have  pro- 
nounced you,  one  and  all,  guilty  of  the  cridie  of 
high  treason.  That  crime  consists  in  having 
levied  war  in  this  county  within  and  during  the 
last  week  of  the  month  of  July— of  having 
levied  war  for  treasonable  purposes — and  that 
you,  and  each  of  you,  more  or  less  participated 
in,  excited  to,  and  prepared  for,  and  were  your- 
selves, some  of  you  more,  some  less,  actively 
engaged  in  the  furtherance  of  that  project.  In 
order  to  constitute  the  crime  of  high  treason  by 
the  levying  of  war,  it  is  no  ingredient  that  the 
means  should  be  proportioned  to  the  end  sought 
to  be  accomplished,  or  that  there  should  be  a 
rational  prospect  of  success.  The  parties  who 
engage  in  such  transactions  become  responsible 
if  they  have  arrayed,  assembled,  collected, 
drilled,  and  prepared  those  who,  by  force,  en- 
deavoured to  accomplish  that  object — the 
common  object  that  was  in  view.  It  is  not,  I 
am  sorry  to  say,  to  any  forbearance  on  your 
part,  that  that  rebellion^for  such  I  may  tenn 
it— which  broke  out  in  that  week  was  brougbt 
to  a  speedy  conclusion.  It  is  not  due  to  yon ; 
it  is,  under  Qod,  attributable  to  the  fidelity  and 
to  the  bravery  of  the  police  force.  When  I 
refiect  on  what  might  have  been  the  conse- 
quences if  that  police  force,  either  seduced  hj 
promises,  or  intimidated  by  threats  which  were 
made  use  of,  had  yielded  to  the  advances  that 
were  made  to  them,  if  they  had  been  over- 
whelmed by  the  congregated  numbers  that 
assembled  and  attempted  Sieir  destruction,  or  if 
they  had  &iled  in  dispersing  those  bands  of 
rebels  who  assembled  around  them  on  the  hills 
— I  think  there  is  no  &ir  man  who,  lookiQg  at 
and  contemplating  what  the  state,  of  -  this  qoud* 
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try  might  haye  been,  will  not  see  how  rapidly  a 
temporary  sncoess  might  have  added  to  the 
nomben  of  the  inBorgents,  and  how  Boon  this 
country  might  have  been  deluged  in  blood,  and 


given 


over  to  all  the  horrors  of  a  civil  war.     It 


18  from  that  we  have  escaped  by  the  fidelity  and 
by  the  bravery  of  the  poUce  force.    I  am  very 
far,  God  knows,  from  wishing;  to  say  one  woid 
at  this  moment  that  can  raise  or  enhance  the 
feelings  which  some  of  yon  may  endure.    But 
I  cannot,  in  looking  to  what  was  the  state  of 
the  country  in  the  month  of  May  last,  avoid 
adverting  (without  entering  into  particulars  of 
it)  to  that  authentic  speech  which  was  given  in 
evidence  upon  the  last  trial — eloquent  no  doubt 
it  is— but  who  can  avoid  seeing,  in  the  perusal 
of  that  speech,  delivered  by  you,  Mr.  Meagher, 
on  the  6th  of  June,  a  terrible  picture  of  what 
was  at  that  time  the  state  of  this  country,  and 
the  calamities  which  were  impending  and  medi- 
tated, and  from  which,  by  God's  assistance,  we 
have  escaped  r  I  have  told  you  that  it  was  my 
wish  to  abstain  from  enlarging  or  giving  any 
details,«and  I  shall  do  so.    I  shall  merely  add 
this  observation,  that  from  the  commencement 
to  the  conclusion  of  this  commission,  which  has 
now  extended  to  the  fifth  week,  there  has  been 
a  perfect  coincidence  in  the  views  of  every 
member  of  this  bench  as  to  the  law  ;  and  if  the 
observations  of  the  distinguished  judge  who 
presides  here  did  seem  to  you  (and  I  can  make 
every  allowance  for  their  doing  so)  to  press  and 
bear  severely  upon  you,  perhaps,  in  a  calmer 
moment,  when  you  come  to  reflect  upon  it,  you 
will  see  that  it  was  fivm  the  very  nature  oi  the 
transactions  themselves   that   those  comments 
legitimately  arose  which  appeared  to  you  to 
press  with  undue  severity  upon  you.    Perhaps, 
when  you  come  to  reflect  dispassionately,  you 
will  see  this  in  the  same  light,  and  I  trust  that 
you  may  be  more  reconciled  than  you  appear  at 
present  to  the  justice  of  the  unhappy  fate  which 
awaits  you,  and  which  there  is  not  an  individual 
with  a  heart  to  feel  who  must  not  deeply  de- 
plore.   I  shall  now  not  detain  you  longer.    I 
have  merely  to  exhort  each  of  you  to  reflect  on 
the  awful  situation  in  which  each  of  you  at  this 
moment  stands,  and  to  prepare  for  the  dreadful 
fate  that  impends  over  you.    We  have  not  failed 
to  send,  as  was  our  dut^,  to  the  Lord  Lieut- 
enant,   the  recommendationB  with  which    the 
juries  in  your  respective  cases  have  accompanied 
the  verdicts  that  have  been  found  a^inst  you. 
But  you  must  be  well  aware  that  it  is  with  the 
Executive    Grovemment,   and    the    Executive 
Government  alone,  that  the  fate  of  those  recom- 
mendations rests.    And  we,  in  the  discharge  of 
our  most  anxious  and  painful  duty,  have  now 
only  to  proceed  to  pass  upon  you,  and  upon 
each  of  you,  the  awful  sentence  of  the  law, 
which  is,  that  you  Terence  Bellew  M'Manus, 
you  Patrick   (yDanohue,   and    yon    ThomoB 
Franeia  Meagher,  be  taken  hence  to  the  place 
whence  you  came,  and  be  thence  drawn  on  a 
hurdle  to  the  place  of  execution,  and  that  each 
of  you  be  there  hanged  by  the  neck  until  you 
be  dead,  and  that  afterwards  the  head  of  each 
of  you  shall  be  severed  from  his  body,  and  the 
body  of  eaeh  divided  into  four  quarters,  to  be 
disposed  of  m  Ear  Majesty  shaU  think  fit— and 

1 


may  the  Almighty  God  have  mercy  upon  your 
souls.  (a3 

Reg,  V.  MvUins,  Oct.  S6,  27,  28,  1848.  3  Cox 
C.C.  526.  The  prisoner  was  tried  before  Maule 
and  W10HTMA.N,  J  J.,  on  the  same  indictment 
as  in  Dowling'B  C9At(h)  and  Cuffey*8  case,(c) 
and  the  evidence  was  of  a  similar  character. 

Parry,  for  the  prisoner,  in  his  address  to  the 
jury,  argued  that,  though  there  was  evidence  of 
a  conspiracy,  there  was  no  evidence  to  connect 
the  prisoner  with  it  but  that  of  persons  who 
were  either  spies  or  accomplices,  or  both ;  and 
submitted  that  their  evidence  must  be  corrobo- 
rated by  untainted  testimony,  not  merely  as  to 
the  existence  of  the  conspiracy,  but  as  to  the 
participation  of  the  p'risoner.  He  referred  to 
dicta  of  AtdersoUj  B.,  Lord  Abinger,  C.B.,  and 
LitUedale,  J.,  in  Beg,  v.  Farler,(^d)  Beg.  v. 
Wilke8,{e)  Rex  v.  Noakes,{f) 

The  Attorney-General  (Sir  John  Jervis), 
in  his  reply,  contended  there  was  no  rule  of  law 
requiring  accomplices  to  be  corroborated ;  be- 
sides, the  fact  that  these  witnesses,  independently 
of  one  another,  had  given  the  police  from  day 
to  day  the  same  account  of  the  transactions  as 
they  occurred,  was  the  strongest  corroboration. 

Maule,  J.,  in  summing  up :  It  has  been 
urged  against  some  of  the  witnesses,  Powell 
and  Davis,  that  they  urged  and  goaded 
people  on  to  do  this  wicked  thing,  n>r  no 
doabt  it  is  a  most  wicked  thiuff  to  conspire 
and  devise  to  bum  down  public  buildings  and 
warehouses  and  assassinate  the  police,  throw 
vitriol  in  their  faces,  and  so  on.  It  is  said  that 
Powell  and  Davis  goaded  the  people  on.  If 
they  did  it  was  most  wicked  and  shameful.  But 
though  we  might  feel  some  compassion  for  the 
people  that  were  goaded  on,  they  would  be 
responsible  too.  If  a  child,  not  knowing  what 
he  was  about,  of  a  tender  age,  were  seduced 
into  doing  something  contrary  to  religion  or  con- 
trary to  law,  he  might  plead  that  he  was  not  re- 
sponsible, but  a  grown-up  man  is  responsible  for 
what  he  allows  people  to  urge  him  to,  though 
they  may  be  themselves  very  much  to  blame.  It 
is  his  duty  to  resist  those  suggestions.  If  a  man 
is  to  be  exempted  from  responsibility  because  an 
ofFence  has  been  suggested  to  him,  there  would 
be  very  little  responsibility  for  crime  in  the  world. 
The  person  so  suggesting  is  an  infamous  and 
wicked  person,  but  the  person  who  listens  to  the 
suggestion  is  a  criminal,  if  what  he  commits  is  a ' 
crime.  If  a  man  robs  your  house  or  bums  it,  it 
is  no  excuse  that  somebody  desired  him  to  do  it. 
Therefore  we  have  to  consider  simply  and 
nakedly  the  question  of  whether  the  prisoner 
concurred  in    this  matter.    The  guilt  of  the 


(a)  For  proceedings  on  writ  of  error,  see  above, 
p.  33 1 .  McMamu,  Donohus,  and  Meagher,  after 
being  reprieved  (see  above,  p.  879fi.),  were  trans- 
ported to  Van  Dieman's  Land  on  H.M.a  **  Swift" 
in  July,  1849.  McManus  escaped  early  in  1851, 
i>oiioAtie  in  March,  1853,  and  Meagher  3rd  Jan- 
uary 1852. 

(6)  Above,  p.  381. 

(c)  Above,  p.  467. 

id)  8  C.  &  P.  106. 

(«)  7  C.  &  P.  272. 

(/)  6  a  *  P.  826. 
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prisoner  has  been  spoken  to  veiy  largely  by  the 
two  witnesses  whom  I  mentioned,  Thomas 
Powell  and  George  Davis,  A  great  many  re- 
marks have  been  made,  and  a  food  deal  has 
been  said  upon  both  sides  as  to  their  character, 
and  the  character  of  two  or  three  other  wit- 
nesses who  were  called  for  the  prosecution. 
They  were  persons  who,  understanding,  as 
they  say,  that  there  were  dangerous  designs, 
dangerous  to  the  public,  themselves  among 
the  rest,  entertained  by  certain  Chartist  so- 
cieties and  meetings,  joined  those  meetings 
and  pretended  to  sympathise  with  their  views 
and  objects,  in  order  that  they  might  find  out 
and  communicate  those  designs  to  their  supe* 
riors,  or  to  the  authorities  entrusted  with  the 
peace  of  the  country.  That  is  the  description 
which  Powell  and  Davis  give  of  themselves. 
They  do  not  say  they  concurred  or  intended 
to  concur  really  with  the  objects  of  the  Char- 
tists, but  that  they  joined  them  and  pretended 
to  concur  because  that  was  the  only  means  by 
which  they  could  discover,  and  by  discovering 
defeat,  their  designs.  That  is  what  they  de- 
scribe themselves  to  be,  and,  adopting  that 
description,  they  are  called  spies,  and  it  is  said 
that  they  are  not  worthy  of  credit  unless  they 
have  a  particular  kind  of  corroboration.  With 
respect  to  the  other  class  of  witnesses,  of  whom 
Barrett  is  one,  Barrett  and  Baldwinson,  what 
they  say  is  tiiis:  "We  were  real  Chartists,  we 
concurred  in  their  objects,  we  concurred,  to  a 
certain  extent,  in  the  criminal  purposes  which 
they  entertained,  but  we  now  give  evidence 
against  our  former  associates.'*^  And  they 
probably  mean  yon  to  understand  that,  when 
they  found  the  thing  was  to  go  so  far  as  it 
ultimately  was  carried,  they  got  alarmed 
and  retired,  either  for  their  own  safety,  or 
thinking  the  crime  was  of  so  atrocious  a 
character  that  they  would  not  participate  in 
it.  Those  persons  are  said,  and  said  truly  to  a 
certain  extent,  to  be  accomplices,  and  it  is  said 
that  accomplices  are  not  to  be  believed  unless 
they  are  confirmed,  and  confirmed  in  a  particular 
way  which  I  will  refer  to  by  and  by.  It  ap- 
pears to  me  there  is  a  great  difference  be- 
tween those  two  classes  of  persons.  The  latter 
persons  who  did  concur  in  the  objects  of  the 
Chartists  may  be  called  accomplices,  but  the 
others  cannot  be  called  accomplices,  because, 
upon  their  own  showing — which  we  must  take 
as  far  as  this  question  is  concerned— they  never 
were  so.  An  accomplice  is  a  person  who  concurs 
in  the  commission  of  a  crime  and  helps  to  commit 
it  These  were  persons  who,  though  they  ap- 
peared outwardly  to  be  concurring,  were  doing 
just  the  reverse,  their  object  and  the  effect  indeed 
of  it  beinff  to  defeat  the  perpetration  of  the  crime 
So  that  they  were  by  no  means  accomplices. 

Then  it  is  said  that  they  are  spies,  and  there- 
fore they  ought  to  have  confirmation  in  the 
same  way  as  accomplices.  I  do  not  find  any 
rule  of  that  kind,  eiuer  of  law  or  any  practice 
directing  juries  not  to  believe  parties  who  stand 
in  that  situation — but  the  tmth  is,  the  weight  of 
the  testimony  of  all  witnesses  is  for  the  sense 
and  consciences  of  juries  to  decide  on.  With 
respect  to  the  rule  as  to  aecomplices  requir- 
ing oonflrmation,  though   nobody    can   apply 


that  to  spies,  and  it  is  said  with  great  em* 
phasis  to  be  a  rule  of  law  that  all  lawyers 
have  laid  down — and  Baron  Alderstm  and 
Chief  Baron  Ahinger  were,  cited  upon  the  sab- 
ject.  The  truth  of  the  matter  is,  there  is  no 
rule  of  law  at  all  that  an  accomplice  cannot  be 
believed  unless  he  is  confirmed.  An  accomptiee 
is  a  person  who  has  concurred  in  the  commission 
of  an  ofiKince.  The  most  common  cases  prob- 
ably of  accomplices  giving  evidence  are  eases  of 
burglary,  where  a  house  is  broken  into  by  three 
or  four  people  who  are  disguised  and  not  known 
by  the  inhabitants.  Some  one  person  is  ad- 
mitted as  a  witness  against  the  others,  and  he 
says,  "  I  committed  the  robbery,"  and  gives  a 
detail  of  it,  and  says  certain  persons  who  were 
charged  committed  it  too.  He  goes  through  and 
gives  a  long  statement  about  those  people.  It 
may  be  very  properly  said.  There  is  a  person 
who  confesses  himseUT  to  be  a  housebreaker — 
such  a  person  as  that  is  not  one  likely  to  feel 
much  respect  for  the  obligation  of  veracity, 
either  in  court  or  out  of  court ;  he  is  not  a  man 
whose  word  ought  to  convince  you  of  the  truth 
of  anything  he  says.  And  that  is  a  very  sound 
observation  as  to  the  weight  to  be  given  to 
such  testimony.  It  often  happens,  too,  in 
a  case  of  burglary  that  an  aocomplice  is 
open  to  this — ^he  is  an  associate  of  thieves — 
he  associated  on  the  occasion  in  question  with 
those  who  committed  the  crime.  I'hey  were 
probably  friends  of  his— and  he  would  much 
rather  get  them  out  of  the  scrape  and  get  some 
innocent  man  in  than  fix  the  real  associates. 
That  is  a  strong  observation  upon  the  evidence 
of  an  accomplice  when  not  at  all  confirmed  that 
it  may  be  difficult  to  ^t  over.  That  is  the 
general  nature  of  the  evidence  of  an  accomiUioe 
and  the  observation  arising  out  of  it  But  it  is 
an  observation  addressed,  not  to  the  Court  to 
exclude  the  evidence,  but  addressed  to  the  jury 
who  have  to  weigh  the  evidence,  and  it  is  for 
them  to  say  whether  the  confirmation  will 
satisfy  them  or  whether  they  will  be  satisfied 
without  any.  If  they  are  satisfied  without  any 
confirmation  they  may  be,  and  their  verdict 
may  be  an  honest  and  just  and  true  one.  It 
depends  upon  the  stoiy  that  the  man  tells.  It 
may  be  that  he  tells  a  story  which,  though  not 
confirmed  by  anyone  else,  has  some  intrinsic 
confirmation,  or  it  may  be  confirmed  by  the 
want  of  contradiction.  I  suppose  the  story  is 
one  which,  if  it  were  not  true,  the  prisoner 
could  prove  to  be  false ;  his  not  attempting  to 
do  that  would  naturally  lead  juries  to  yield  to 
the  evidence  of  an  aocomplice,  though  not  eon- 
finned.  I  have  myself  sometimes,  in  this  plnce 
and  elsewhere,  made  the  observation  which 
always  is  made  by  judces  to  juries,  that  the 
evidence  of  an  accompuoe  ordinarily  is  oon- 
sidered  b^  juries  as  requiring  confirmation— «nd 
I  rather  mtimated  on  one  or  two  occastoimy  I 
remember,  that  the  juiy  had  better  not  act  upon 
that  evidence — ^but,  though  they  might  entertain 
some  suspicion,  acquit  the  prisoner.  I  have 
taken  a  different  view  of  the  case  after- 
wards, and  I  thought  the  sounder  view  (my 
mind  perhaps  bein^  a  little  technically  biasmd 
by  what  is  found  m  the  books)  to  be  that  tlie 
jury  should  act  upon  the  impression 
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by  the  general  character  of  the  oTidence  and 
their  own  knowledge  of  hnman  affiiirs.  The 
directions  of  judges  given  to  juries  in  that  re- 
spect are  not  diroctions  in  point  of  law  which 
juries  are  bound  to  adopt,  but  observations 
respecting  facts,  which  judges  are  very  properly 
in  the  habit  of  giving,  because,  with  respect  to 
matters  of  fact,  the  judge  as  well  as  the  counsel 
upon  both  sides  endeavour  to  assist  the  jury. 
Probably  the  counsel,  and  always  the  judge,  have 
had  long  experience  in  courts  of  justice,  and  it 
is  their  duty  to  assist  the  jury  in  their  en- 
deavour to  judge  of  facts,  and  it  is  in  the  per- 
formance of  that  part  of  their  judicial  duty,  and 
not  as  laying  down  the  law,  that  judges  have 
made  this  observation  with  respect  to  confirma- 
tion. And  in  those  two  cases  of  Mr.  Baron 
Alderson  and  Lord  Abingery  the  judges  left  it 
entirely  to  the  jury.  Lord  Abinger  says:  "I 
think  you  will  not  consider  the  confirmation 
sufficient  unless  it  applies  to  the  identity  of  the 
party  "  ;  that  is  to  say,  "  I  think,  as  a  matter  of 
fact,  you  will  not  be  satisfied  with  it.*'  That  is 
one  observation  which  he  made  applying  to  the 
jurisdiction  of  the  jury,  not  assuming  a  juris- 
diction of  his  own  to  decide  that  as  a  matter  of 
law. 

But  the  observation  arises,  and  it  is  a  very 
sensible  observation,  and  you  must  apply  it  to 
the  case  I  have  been  putting  of  a  burglar.  If  a 
man  comes  and  says  "  I  robbed  a  house,"  and 
gives  an  account  of  their  breaking  a  window 
and  opening  the  fiistening  and  forcing  the 
shutter  and  getting  into  the  room  and  rummag- 
ing a  cupboard  in  that  room,  and  opening 
drawers  and  so  on,  and  an  entire  detail  of  the 
robbery,  that  may  be  confirmed  entirely  by  per- 
sons in  the  house  who  give  a  detail  quite  in 
terms  corroborating  him  as  respects  circum- 
stances which  he  could  not  have  known  unless 
he  had  been  there.  He  then  says,  **  The  prisoner 
at  the  bar  was  one  of  the  persons  with  me." 
With  respect  to  that  the  people  of  the  house 
can  say  nothing  at  all — and  inasmuch  as  he 
may  possibly  be  tempted  to  shift  from  a  guilty 
confederate  to  an  innocent  person,  who  may  be 
his  enemy — and  as  he,  being  a  burglar,  is  not 
likely  to  be  scrupulous  about  perjury,  the  jary 
may  say,  "  We  are  satisfied  that  you  robbed  the 
house,  but  we  are  not  satisfied  that  that  person 
was  one  of  the  persons  who  did  it,  unless  you 
are  confirmed."  Suppose  in  that  case  some- 
body should  show  that  the  prisoner  was  with 
the  witness  and  two  or  three  other  bad  charac- 
ters in  the  neighbourhood  of  the  house  a  little 
before  or  after  the  robbery — ^that  he  had  been 
seen  very  soon  after  the  robbery  with  some  of 
the  property  in  his  possession,  that  would  be 
confirmation  as  to  the  particuhir  prisoner.  And 
that  is  a  sort  of  thing  that  a  jury  would 
probably  think  sufficient.  They  would  not 
think  it  sufficient  to  have  it  shown  that  the  man 
was  telling  the  truth  as  to  all  the  details  of  the 
robbery  if  the  confirmation  did  not  touch  the 
personality^  of  the  prisoner  at  the  bar.  That  is 
really  the  object  and  meaning  of  that  observa- 
tion, which  is  one  entirely  for  juries,  as  to  how 
they  will  draw  an  inference  of  a  fact  But  then 
it  may  perfectly  well  be  that  there  may  be  cir- 
cumstances in  the  statement  which  the  jorymay 


be  satisfied  of  without  confirmation.  If  they  are, 
that  is  enough.  That,  however,  is  an  observa- 
tion founded,  I  think,  upon  good  sense.  That 
confirmation  ought  to  apply  to  the  person  of  the 
prisoner,  because,  though  an  accomplice  may  be 
telling  a  true  story  in  every  other  respect,  it 
may  be  that  it  was  some  other  person  and  not 
the  prisoner  who  was  present  upon  the  occasion 
when  the  crime  took  place.  If  you  should  not 
be  satisfied  that  that  was  the  case  upon  the  pre- 
sent occasion,  or  entertain  any  doubt  whether 
that  is  the  case,  you  ought  to  give  the  prisoner 
the  benefit  of  the  doubt. 

Those  observations,  however,  apply  to  accom* 
plices  who  are,  as  I  tell  you,  when  the  crime 
committed  is  a  serious  one,  infamous  persons. 
It  is  assumed  on  the  part  of  the  defence  that 
auy  person  who  would  concur  in  objects  such 
as  those  persons  had  in  hand  is  an  infamous 
person,  a  person  from  whom  you  cannot  expect 
truth,  thongh  he  is  upon  his  oath.  You  cannot 
rely  upon  him  with  certainty.  If  he  was  a 
person  who  helped  to  do  such  a  thing  as  this,  it 
is  like  a  robbery  or  burglary  or  murder  which 
a  man  who  would  do  might  perjure  himself. 
But  the  practice,  I  have  told  you,  has  never  been 
extended  to  that  other  class  to  whom  Powell 
and  Davia  belongs  who  are  called  in  one  word 
— spies — that  is,  persons  who  take  measures  to 
be  able  to  give  to  the  authorities  information  so 
as  to  prevent  those  who  are  disposed  to  break 
out  from  effecting  their  purpose.  Now,  certainly 
it  may  happen  that  a  spy  may  combine  two 
characters.  A  person  by  being  a  spy  does  not 
become  an  immaculate  person,  he  does  not 
become  incapable  of  doing  anything  wrong,  and 
he  may  do  many  other  wrong  things.  He  may 
actively  and  z^ously  instigate  people  to  com* 
mit  an  offence,  and  having  so  done  may  inform 
against  them.  That  is  very  wrong  and  very 
abominable,  and  would  be  seriously  punishable. 
And  if  it  should  be  made  out  that  this  Chartist 
movement,  this  Chartist  war  apparently,  which 
appears  to  have  extended  all  over  London  (I  do 
not  of  course  mean  that  everybody  in  London, 
or  anything  like  it,  concurred  in  it),  and 
also  extended  to  Manchester— if  it  could  be 
proved  that  Poweli  and  Davis  were  the  persons 
who  set  it  a-going  and  then  informed  of  them, 
they  would  be  extraordinarily  wicked.  But  the 
simple  fact  which  they  acknowledge  is  this.  In 
the  case  of  an  accomplice,  he  acknowledges  him* 
self  to  be  a  criminal.  In  the  case  of  these  men, 
they  do  not  acknowledge  anything  of  the  kind. 
They  say  they  understood  and  suspected,  and 
vou  can  well  understand  that  from  what  we 
nave  all  heard  talked  about,  they  supposed  there 
were  some  designs  of  violence  entertained  by 
the  Chartists.  Supposing  you  should  be  con- 
vinced that  the  case  is — as  no  one  can  doubt 
upon  this  occasion — that  there  was  an  intention 
to  bum  houses  and  warehouses  and  attack  the 
police  and  everybody  that  was  disposed  to  pro- 
tect public  buildings  or  warehouses,  or  join  the 
police  in  the  protection  of  public  order — sup- 
posing a  person  had  reason  to  think  that  there 
was  a  conspiracy  of  that  kind  going  on,  what  is 
he  to  do  ?  is  he  to  wait  quietly  and  see  whether 
the  conspiracy  would  ripen,  and  then  try 
whether  he  would  escape  in  the  conflagration 
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and  masBaere  or  not?  Or  b  it  not  more 
reasonable  to  try  and  prevent  the  conspiracy 
coming  to  a  head  ?  It  appears  to  me  he  may 
rightly  do  so,  if  he  does  nothing  more  than 
that.  The  Attorney- General  justifies  the  Go- 
vernment for  employing  spies — not  that  these 
persons  were  originally  employed  by  the  Govern- 
ment— but  he  rather  doubts  the  honesty  or  pro- 
?riety  of  the  person  who  is  the  spy  himself, 
t  certainly  appears  to  me  that  the  Government 
is  justified  in  causing  persons  to  become  spies 
for  the  purpose  of  gaining  information ;  and  I 
believe  that  a  person  so  employed,  if  he  does 
not  go  beyond  his  commission,  is  also  a  person 
who  is  not  to  be  blamed.  If  he  instigates 
offences  any  further  than  by  a  mere  colourable 
concurrence  with  them,  he  is  guilty  of  sub- 
stantial crime  by  so  doing,  but  by  simply  taking 
measures  with  respect  to  a  design  which  is 
likely  to  be  most  dangerous  to  the  state,  and 
one  for  the  plunder  and  massacre  too  of 
private  individuals,  he  does  not  appear  to  do 
anything  which  is  at  all  wrong.  If  he  does,  I 
do  not  see  why  those  who  employ  him  to  do  so 
would  not  be  wrong  too.  If  what  he  did  was 
wrong,  the  Government  desiring  him  to  do 
it  would  be  accessory  before  and  SSXer  the  fact. 

It  may  well  enough  be,  however,  that  spies 
employed  to  do  what  I  think  is  no  more  than 
right  may  go  beyond  their  commission,  and 
then  those  who  employ  them  would  not  be 
responsible  for  them.  And  it  is,  I  suppose,  be- 
cause they  have  in  some  instances  gone  beyond 
what  they  ought  to  do,  or  have  been  said  to  do 
80,  that  they  are  spoken  of  commonly  in  a  con- 
temptuous manner.  There  is  no  doubt,  generally 
speaking,  that  any  kind  of  deceit  which  is  for 
the  purpose  of  injuring  another  or  for  the  pur- 
pose of  gain,  though  it  is  not  always  prohibited 
by  law,  is  a  moral  wrong.  But  that  is  subject 
to  exceptions.  It  is  very  wrong  for  a  person 
generally  to  listen  to  the  conversation  of  others, 
but  if  a  person  believes  there  are  some  other 
persons  in  a  room  laying  a  scheme  to  rob  his 
his  house  and  murder  his  family,  I  do  not  think 
he  is  doing  anything  wrong  in  putting  his  ear 
to  the  key-hole  and  listening  to  their  conversa- 
tion. And  it  is  somewhat  analogous  to  that, 
when  a  person,  believing  there  is  a  conspiracy 
to  destroy  his  life  and  property,  or  those  of 
other  people,  takes  measures  to  become  ac- 
quainted with  the  proceedings  of  the  body  in 
order  that  he  may  defeat  the  designs  of  the 
party  he  was  so  suspecting. 

That  is  the  kind  of  character  which  Pmoell 
and  Davis  represent  themselves  to  be.  It  is 
quite  a  different  thing  from  the  case  of  an  ao- 
oomplioe  or  from  the  case  of  a  person  who 
instigates  what  he  afterwards  informs  against. 
I  do  not  find  any  suggestion  made  that  Powell 
or  Davis,  or  either  of  them,  instigated  this 
prisoner,  George  Bridge  Mullins.  Tou  can 
hardly  think  that  very  likely.  He  is  said,  upon 
one  side,  to  be  a  surgeon,  and  from  the  other 
side  it  is  doubtful  to  know  what  his  position  is. 
The  Attorney-General  says  he  is  a  surgeon  who 
took  his  degree  himself.  The  counsd  for  the 
prisoner  says  he  is  a  surgeon's  apprentice  who 
has  not  passed  his  examination.  There  is  a 
good  deal  said  about  his  moving  in  this  or  that 


sphere  of  society—- there  is  not  mneh  evidenee 
about  that.  But  with  ref(ard  even  to  a  mrgeon's 
apprentice  at  S2,  that  is  an  age  at  which  per- 
sons are  much  more  likely  to  be  misled  by  tbor 
own  overweening  vanity  than  that  a  person  in 
that  class  of  life  should  allow  Powell  and  Davis 
to  induce  him  to  become  leader,  as  they  say  he 
was,  vice-chairman  of  this  society.  However, 
that  is  the  sort  of  person  which  he  is  said  to 
be.  As  to  those  people,  I  have  told  you  what 
position  they  stand  in.  Thev  stand  in  the  posi- 
tion of  persons  who  are  informeTs,  who  have 
joined  these  meetings  for  the  purpose  of  oonenr- 
ring  apparently  in  their  object,  only  that  they 
might  have  their  object  communici^ed  to  them. 
But  certainly,  assuming,  which  we  must  do, 
that  this  offence  existed,  and  was  by  them  pre- 
vented from  being  carried  into  its  ultimate  con- 
sequences of  fire  and  plunder  and  massacre, 
good  service  has  been  rendered  to  the  country 
by  Powell  and  Davis,  if  it  were  Powell  and 
Davis  who  gave  the  information  which  enabled 
the  peace  authorities  of  the  country  to  prevent 
the  outbreak  and  devastation  which  would  have 
taken  placu.  If  anyone  is  disposed  to  blame 
them,  just  suppose  nobody  had  done  what  they 
did;  then,  instead  of  30  or  40  people  being 
apprehended,  you  "would  have  had  all  the  pnblic 
buildings  in  London  and  many  private  ones 
burnt,  and  multitudes  of  people  killed,  for  no 
doubt  many  lives  must  have  been  lost  and  an 
immense  amount  of  property  destroyed.  Then 
shall  it  be  said  that  nobody  ought  to  do  that? 
It  appears  to  me  that  that  cannot  very  well  be 
said.  I  do  not  say  so.  I  think  a  man  may 
lawfully  go  in  disguise  into  a  hostile  camp  and 
obtain  knowledge  of  the  measures  of  the 
enemy.  If  he  may  do  that  in  ordinary  war,  he 
may  do  it,  d  fortiori,  in  case  of  a  traitorous  war 
sought  to  be  waged  against  society. 

Those  are  the  observations  which  appear  to 
me  to  arise  as  to  the  character  of  these  wit- 
nesses. It  is  urged,  however,  on  behalf  of  the 
prosecution,  that  there  is  confirmation,  and  even 
supposing  Powell  and  Davis  to  stand  in  the 
situation  of  persons  whose  evidence  required 
confirmation,  and  could  not  be  believed  without 
confirmation,  they  are  confirmed.  It  is  not 
denied  or  disputed  that  their  story  is  mainly 
true,  except  so  far  as  it  applies  to  AtnUins  the 
prisoner.  On  the  other  side  it  was  said  that 
there  is  confirmation  even  as  to  the  person  of 
Mullins,    You  may  consider  that. 

The  prisoner  was  found  guilty,  and  sentenced 
to  penal  servitude  for  life.(a) 

Reg.  V.  George  Joseph  Mantle,  Tliis  was 
an  indictment  for  uttering  seditious  words,  and 
for  unlawful  assembly  and  seditious  conspiracy, 
tried  before  Alderson,  B.,  at  the  Chester  Winter 
Assises,  Wednesday,  December  6th.  A  short- 
hand note  of  the  proceedings  is  preserved  at 
the  Treasury.  Evidence  was  given  that  the 
prisoner,  an  itinerant  Chartist  speaker,  and  a 
wool-caider  at  Birmingham,  visited  Hyde  on 
August  8th,  1848,  and  delivered  a  speech,  which 
was  shortly  followed  by  disturbances,  to  an 
audience  of  1,800  persons  at  the  Chartist 
Assembly    Booms.     Police-constable    Bwmm 

(a)  Free  pardon  granted  19th  May  1856. 
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gave  evidence  that  the  substance  of  the  speech 
was  as  follows  t— 

I  suppose  yon  want  me  to  tell  yon  when  jon 
will  get  the  Charter.  Now  that  is  the  very 
thing  I  want  you  to  tell  me.  You  may  say  to 
Feargus  O'Connor,  *  We  want  the  Charter.' 
You  need  not  think  he  can  get  you  the  Charter, 
you  know  it  is  yourselves  that  must  get  it. 
You  will  say  next,  how  is  that  to  be  done  ?  I 
will  tell  you ;  if  you  want  the  Charter,  you 
must  arm  yourselves,  and  be  prepared  to  take 
it  by  force,  for  I  can  tell  you  that  the  tyrannical 
government  of  this  country  will  never  give  you 
the  Charter  by  moral  force — moral  force  ?  no — 
no  moral  force  for  me,  but  physical  force.  I  there- 
fore say,  arm  yourselves,  and  go  in  a  body  and 
drive  the  tyrants  from  off  their  seats,  and  do 
not  allow  them  to  oppress  you  any  longer.  I 
am  told  a  policeman  is  here.  Now  I  am  one  of 
those  people  that  do  not  oare  for  the  police.  If 
he  does  not  behave  himself,  we  will  put  him  off 
this  ground ;  and  if  he  has  come  to  hear  what  I 
have  got  to  say,  he  shall  have  it  to  his  heart's 
content.  The  clothes  that  are  on  his  back, 
every  stitch  belongs  to  you ;  you  have  bought 
them,  and  they  are  yours,  every  stitch  of  ihem. 
There  are  not  a  bigger  set  of  scoundrels  in 
existence  than  the  bishops  and  the  parsons.  I 
say  down  with  Church  and  State  and  the  Govern- 
ment too,  for  they  are  the  greatest  curse  the 
working  people  of  this  country  have  to  contend 
with ;  and  there  is  only  one  way  to  get  without 
them,  and  that  is  by  physical  force.  If  you  are 
organized,  let  them  see  your  strength  with  the 
bits  of  steel  at  the  end  of  your  staves.  I  say 
that  is  the  way  to  get  the  Charter.  What  do 
we  want  a  Queen  for  ?  Nor  do  we  want  Prince 
Albert,  nor  the  Bishop  of  Canterbury,  with  his 
75,OOoh,  and  odd  hundreds.  I  would  do  it  for 
the  odd  hundreds.  Now  when  the  Charter  is 
passed,  if  you  will  allow  me  that  situation,  I 
will  do  it  for  the  odd  hundreds.  If  I  had  a  wig 
upon  my  head,  would  you  not  think  I  should 
make  as  good  a  bishop  as  the  Bishop  of  Canter- 
bury 1      (Some  persons  cried  out,  'A  d d 

sight  better.')  We  do  not  want  Jack  the 
Devil.  I  call  Lord  John  the  Devil.  I  say 
down  with  them  all.  We  want  no  Queen  and 
Prince  Albert  ....  Now  all  you  that 
will  join  with  me,  and  are  for  fighting, 
and  putting  down  this  Government,  signify 
the  same  by  holding  up  your  right  hands. 
(Nearly  all  the  people  present  held  up  their 
hands.)  Now,  people,  think  of  what  I  have 
said  to  you.  It  is  a  serious  thing — ^think — think 
— ^think.  Arm — arm — arm.  Organize — orga- 
nize—organize,  as  Dr.  M*DouaU  told  you.  I 
say  now  arm  and  organize.  I  am  not  going  to 
prison — at  least  not  to-night  from  Hyde — for 
from  this  meeting  they  dare  not  take  me.  (A 
voice, '  We  will  stop  them  from  that.')  After 
the  meeting  is  over  they  will  not  find  me.  I 
am  not  satisfied  with  Irishmen  in  this  country ; 
and  I  hope,  if  there  is  any  here,  they  will  set 
about  getting  themselves  back  to  Ireland  to 
assist  Sieir  brethren  to  get  a  Repeal  of  the 
Union.  This  I  candidly  tell  you,  you  must 
assist  one  another,  for  without  the  assistance  of 
Uie  English  the  Irish  cannot  get  the&epea),  and 
without  the  assistanoe  of  the  Irish  we  cannot 


get  the  Charter,  and  if  we  are  united  together 
we  will  get  both— -that  is,  if  you  are  prepared  to 
take  it,  and  that  must  be  done  by  fighting. 
Now  I  will  tell  you  I  am  one  of  the  greatest 
cowards  living  ;  still  I  advocate  physical  force. 
It  is  fear  that  will  make  me  fight,  and  my  fear 
is  that,  if  I  do  not  fight  against  the  tyrants  of 
this  country,  they  will  starve  me  to  death.  I 
have  been  sent  amongst  you  to-night  to  tell  you 
to  arm  yourselves  and  be  ready,  for  the  time  is 
fast  drawing  nigh.  I  shall  return  to  you,  and 
lead  you  in  the  struggle.  I  say  arm,  and  soon 
we  will  drive  the  enemies  of  the  people — Lord 
John  and  his  crew — from  this  country  the  same 
as  the  Frenchmen  drove  Lovie  Philippe  from 
France,  and  then  the  people  of  this  country  can 
have  their  rights,  but  not  till  then.  If  you  want 
to  get  without  the  tyrants  of  this  country,  arm 
yourselves.  And  if  you  want  the  People's 
Charter  I  say  arm,  arm.  I  should  be  the  last 
man  in  the  world  to  see  innocent  blood  spilt, 
but  to  see  the  blood  of  the  tyrants  will  do  me 
good.  Oh,  if  I  was  only  at  the  head  of  you, 
with  your  guns  and  pikes  shining,  and  the  white 
banner  of  liberty  flying,  what  would  the  tyrants 
of  Hyde  think  of  that  ?  For  my  part  I  hope  to 
see  them  swept  from  the  face  of  the  earth.  The 
police  are  the  scum  of  the  earth,  too  idle  to 
work,  and  they  live  upon  your  earnings.  What 
are  they  for?  Only  to  lock  you  up  if  you 
speak  for  your  rights.  Now  all  of  you  who  are 
for  putting  down  the  Government  of  this  coon- 
try  as  it  is  established,  and  are  for  forming  one 
composed  of  the  people,  will  with  me  give  three 
cheers.  (Three  cheers  were  given.)  Now  all 
you  women  who  have  husbands  that  will  not  join 
the  Chartist  body,  and  fight  for  his  liberty,  say 
to  him,  •  You  took  me  for  better  and  for  worse, 
you  have  many  children,  will  you  stand  there 
and  see  your  children  starve  while  there  are  so 
many  of  year  jcountrymen  fighting  for  liberty  ? ' 
The  huslmnd,  if  he  is  a  man,  will  take  his  gun 
and  his  pike,  and  will  turn  out  and  fi^ht  for 
liberty  and  the  People's  Charter,  which  will  soon 
be  the  law  of  the  land.  It  is  now  getting  late. 
I  hope  you  will  not  forget  what  I  have  said  to 
you ;  arm  yourselves,  and  be  ready." 

Edward  Whittle,  an  excise  officer,  gave 
similar  evidence.  In  cross-examination  he  re- 
membered that  the  defendant  had  told  them  to 
arm  themselves  with  the  weapons  of  political 
warfare,  but  did  not  recollect  that  he  had  spoken 
of  *'the  keen-edged  sword  of  justice,  and  the 
whistling  bullet  of  truth."  Verdict — Guilty  on 
all  counts.    For  sentence,  see  below,  p.  1 18L 

Reg.  y.^alph  and  others,  December  7ih, 
1848.  This  was  an  indictment  for  seditious  con- 
spiracy and  riot  at  Hyde  in  1848,  and  was  tried 
before  Aldbbson,  B.,  at  the  Chester  winter 
assizes.  The  Attorney- General  (Jervis),  in 
opening  the  case,  said : — 

Before  I  explain  to  you  the  exact  nature  of  the 
evidence  to  be  adduced  before  you,  it  will  be  im- 
portant just  to  gUnee  rapidly  at  the  state  of 
things  occurring  about  that  period.  In  the 
month  of  August  and  the  preceding  months  jou 
are  well  aware  that  the  humbler  olasses  of  this 
country,  suffering,  I  am  sorry  to  say,  under 
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irbat  I  trust  was  bat  a  temporary  stupension  of 
trade,  were  in  a  state  of  great  excitement ;  and 
I  am  sorry  to  say  it  has  been  my  dnty,  as  it  is 
here,  to  state  that  the  state  of  organization  was 
such  as  would  have  struck  terror  into  the  breasts 
of  the  quiet  and  well-disposed,  if  the  public  bad 
been  well  informed  of  that  organization. 

It  was  such,  that  at  various  parts  of  the 
country,  without  the  Government  having  the 
means,  as  they  thought,  of  detecting  their  move- 
ments, simultaneous  meetings  were  held  with 
a  view  of  paralysing  the  energies  of  the  Govern- 
ment, and  enabling  those  with  whom  they  were 
in  a  state  of  co  operation — the  ill-disposed  in 
Ireland — to  carry  into  ftdl  effect,  as  they  sup- 
posed, their  traitorous  attempts,  namely,  by 
force  to  attain  what  they  deemed  foolishly  would 
be  a  benefit  to  their  country — the  repeal  of  the 
Union ;  and  the  lower  orders  of  that  country, 
while  they  have  been  feeding  upon  the  money 
so  generously  and  liberally  bestowed  by  this 
countr>',  were  then  organizing  treason  against 
this  country ;  and  the  object,  I  fear,  of  those 
who  were  ill-disposed  in  this  country  was,  by 
diverting  the  attention  of  the  Government  and 
preventing  them  from  centralizing  their  power, 
to  enable  the  Irish  to  achieve  the  repeal  of  the 
Union,  while  the  deluded  persons  in  this  country 
thought  they  should  by  such  means  obtain  the 
Charter  they  desire. 

In  consequence  of,  or  in  pursuance  of,  this 
arrangement,  meetings  had  been  held  in  the 
month  of  July — I  believe  June,  July,  and 
August — at  Hyde  and  the  immediate  neighbour- 
ho<^,  and  the  crisis  being  near  at  hand,  as  they 
supposed,  and  not  knowing  that,  as  must  always 
be  the  case  where  parties  are  combined  for 
dangerous  purposes,  as  these  are,  there  will  be 
among  them  those  who  will  betray  their  pur- 
pose, and  apprize  the  Government  of  their 
actions — supposing  in  the  middle  of  August 
that  the  crisis  was  approaching  without  the 
knowledge  of  the  Government,  they  sent  dele- 
gates from  various  parts  of  the  country',  from 
London  and  elsewhere,  to  the  different  manu- 
facturing districts  throughout  Kngland,  and  on 
the  8th  of  August  one  of  these  defendants, 
Amiitage,  having  called  together  a  meeting  by 
the  sound  of  a  bell  for  the  purpose  of  hearing  a 
stranger  who  would  address  the  Chartists,  a 
person  of  the  name  of  Mantle,  whose  case  was 
under  consideration  yesterday,  addressed  to 
about  1,800  persons,  in  the  evening,  a  roost  in- 
flammatory address,  which  it  is  unnecessary  for 
me  to  detail  to  you  further,  unless  my  learned 
friend  desires  it. 

Before  that  time,  I  believe  that  those  who 
called  themselves  Chartists  had  been  divided 
into  two  classes.  There  were  the  moral  force 
Chartists,  who  thought,  as  they  had  a  perfect 
right  to  think,  that  by  argument  they  could 
obtain  their  object ;  and  there  were  those  that 
were  for  physi<^  force — the  fighting  men — who 
were  determined  to  wait  no  longer,  but  to  wrest 
by  furee  from  the  Government  that  which  honest 
aivument  could  not  attain.  And  before  the 
8th  of  August,  I  believe,  I  shall  show  you  that 
the  latter  class  had  been  in  the  habit  of  drilling 
and  training  with  arms  in  the  neighbourhood  of 
Hyde,  or  in  Hyde.    And,  in  truth,  this  laige 


meeting,  having  been  so  addrened  upon  the 
call  of  Armitaget  one  of  the  defendants,  by 
Mantle  on  the  8th  of  August,  on  the  12th, 
which  was  the  Saturday  following,  a  large  body 
of  them,  500  or  600  persons,  did  attend,  and 
were  drilled,  and  went  through  the  military 
order  at  uisht,  Sdlars^  one  of  the  defendants, 
having  previously  been  a  soldier,  superintending 
that  instruction. 

Being  thus  prepared,  by  some  secret  arrange- 
ment and  communication  the  day  of  the  general 
rising  was  fixed  for  the  14th;  and  accordingly, 
on  the  14th  of  August,  at  1 1  o'clock,  180  or 
more  of  the  persons  in  Hyde  turned  out,  every 
one  of  them  armed  with  pikes  and  guns ;  and 
to  show  how  perfect  their  arrangement  was,  on 
that  day  and  at  that  time,  in  Ashton,  in  Dnckin- 
field,  and  in  several  places  in  the  neighboorhood 
in  this  coimty  and  in  Lancashire,  there  were 
simultaneous  risings  under  similar  circumstances, 
and,  as  will  be  stated  hereafter  on  another  occa- 
sion one  body  of  these  persons,  were  prepared 
not  only  with  pikes  and  muskets,  but  with  can- 
non, to  carry  out  their  dangerous  object. 

Being  thus  armed,  they  paraded  the  town  of 
Hyde  in  military  order.  They  stopped  persons 
and  searched  them  for  arms,  and  threatened 
to  kill  them  if  there  was  resistance.  Having 
assembled  in  the  market  place  of  Hyde,  they 
marched  a  distance  of  two  and  a  ludf  miles 
in  military  array  to  Woodley  Mill,  and  they 
then  took  their  course  fh>m  that  place  to  aU 
the  mills  in  the  neighbourhood,  putting  oat  the 
fires  and  drawing  out  the  plugs,  under  the  ex- 
pectation, as  I  suppose,  that,  if  on  the  following 
morning  the  factory  hands  were  short  of  em- 
ployment, they  might  be  induced  to  join  their 
rising,  and  thus  swell  their  formidable  force. 
Happily  that  was  not  so;  they  did  not,  I  be- 
lieve, join  them.  They  returned  the  following 
morning ;  and  I  ought  to  state,  as  I  now  do,  as  a 
credit  to  that  class  of  operatives,  that  out  of  the 
eighteen  men  who  are  defendants  now  at  the  bsu*, 
seven  only  are  feetory  hands.  ITie  rest,  I  be- 
lieve, are  tailors,  colUers,  and  persons  of  that 
description. 

They  continued  during  the  whole  of  the  night 
in  this  state.  The  persons  whom  they  expected 
to  meet  were  interrupted ;  they  did  not  come 
from  Ashton  and  other  places,  the  object  being 
— as  you  will  bear,  I  believe,  detailed  in  the  evi 
dence — that,  if  there  had  been  formed  a  junction 
of  those  different  bodies,  they  intended  to  march 
upon  Ashton,  to  seize  the  barracks,  and  destroy 
the  town.  There  can  be  no  doubt  that  the  time 
was  well  chosen.  It  was  the  period  when  the 
assizes  were  held  here  at  Chester  and  at  Liver- 
pool. The  constabulary  of  the  district  was 
therefore  absent  from  its  duty.  The  time  wa^ 
chosen  at  a  period  in  August  when  they  knew 
that  most  of  the  magistrates  were  absent  from 
the  spot ;  and  no  one  can  tell  what  would  have 
been  the  consequence  of  this  ritdng  if,  by  the 
energy  of  the  authorities,  a  large  body  of  the 
military  had  not  been  marched  into  the  town  on 
the  following  morning? ;  and  but  for  the  credit- 
able exertions  and  the  meritorious  action  of 
the  gentry  and  tradesmen  in  the  neighbonr- 
hood,  who  enrolled  themselves  inffreat  nambers» 
as  special  constables,  sacrificing  Uieir  comfort^ 
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and  leaving  their  bariness  for  many  weeks  for 
the  purpose  of  preserving  the  public  peace. 

The  jury  found  sixteen  defendants  guilty  of  a 
conspiracy  to  raise^  make,  and  levy  insarrec- 
tions,  riots,  routs,  tumults,  seditious  and  un- 
lawful assemblies,  and  breaches  of  the  peace, 
and  fifteen  of  these  of  riot,  as  well,  and  acquitted 
three  defendants.  On  the  following  day  the 
defendants  and  George  Joseph  Mantle,  who 
had  been  tried  separately,  were  placed  at  the 
bar. 

SXNTBNCB 

Albbbson,  B.  :  You  have  been  convicted  of 
various  offences  connected  with  the  unhappy 
outrages  which  took  place  at  Hyde,  partly  on  the 
8th  and  previous  days,  the  outbreak  itself  taking 
place  on  the  14th  day  of  last  August 

One  cannot  but  observe  that  there  was  a  very 
considerable  and  simultaneous  rising  intended 
to  take  place  over  a  great  part  of  the  manu- 
fiu;turing  districts  at  that  time.  The  jury,  how- 
ever, in  your  case^those  of  you  I  mean  who 
were  convicted  of  conspiracy — ^have  taken  the 
more  merciful  view,  that  is  to  say,  they  have 
been  of  opinion  that  it  was  a  conspiracy  con 
nected  only  with  Hyde  and  its  immediate  neigh- 
bourhcod,  and  that  your  object  was  to  disturb  the 
course  of  trade  in  that  district  rather  than  to  alter 
the  state  of  the  Government  of  the  United  King- 
dom at  large.  They  have  not  found  the  same 
with  respect  to  Mantle,  for  they  have  found  him 
guilty  of  a  larger  conspiracy — and  probably 
wisely,  for,  if  the  speech  made  by  him  on  the 
8tli  of  Augufit  had  been  given  in  its  full  length 
at  the  trial  which  took  place  yesterday,  as  it  was 
at  the  trial  which  took  place  the  day  before,  the 
jury  would  probably  have  thought,  with  the 
whole  of  that  evidence  before  them  (which,  by 
the  mercy  of  the  Attorney-General,  they  had 
not)  that  the  conspiracy  was  of  the  larger  rather 
than  of  the  less  aggravated  description. 

I  would  wish  to  impress  upon  you  all  that 
which  I  have  also  impressed  upon  a  set  of 
persons  who  have  just  been  treated  with  the 
lenity  of  the  Crown,  that  these  disturbances 
produced  exactly  the  opposite  effect  to  that 
which  the  unhappy  dupes,  who  compose  the 
greater  part  of  them,  intend.  They  think  that 
by  these  disturbances  they  are  to  relieve  them- 
selves from  distress.  The  distress  perhaps  ori- 
ginally causes  them,  but  they  cause  an  aggrava- 
tion of  the  distress,  just  as  much  as  if  you  were 
to  give  to  a  person  in  a  fever  a  large  dose  of 
brandy  by  way  of  curing  him.  It  would  only 
increase  the  fever  instead  of  relieving  it. 

At  the  time  when  you  made  this  outbreak 
there  was  a  great  disturbance  almost  throoghout 
all  Europe,  and  this  coontry  remainiog  at  peace 
and  in  tranquillity  (if  it  had  pleased  God  that  it 
should  so  have  done),  the  capital  of  other  coun- 
tries which  had  been  disturbed  by  the  outbreaks 
there  would  have  flowed  hither — ^the  capital  so 
flowing  in  would  have  produced  work,  and  the 
work  so  produced  would  have  diminished  the 
distress,  and  the  general  distress  being  dimi- 
nished, yours  would  have  been  diminished  also. 
But  if  Tou  create  outbreaks  in  this  country,  then 
yon  reduce  capital  to  the  same  situation  in  this 
country  in  which  it  has  been  in  others.    It  has 


a  tendency  not  to  come  here.  So  that  your 
outbreaks  cause  the  very  distress,  the  very  evil 
of  which  you  complain.  If  you  would  leave  it 
alone  and  be  quiet,  then  the  outbreaks  in  other 
countries,  unhappy  as  they  are  for  them,  would 
not  be  unhappy  for  you,  for  you  would  have  the 
benefit  of  your  tranquillity,  as  they  would  suffer 
for  their  insubordination.  Instt-ad  of  this,  you 
prevent  the  very  cure  which  God  was  working 
on  your  behalf. 

It  is  an  offence  which  might  have  issued  in 
murder — which,  unhappily,  in  the  neighbouring 
district  to  that  in  which  you  are  situated,  did 
issue  in  murder.  It  might  have  done  so  in  one 
instance  which  came  before  us  yesterday,  for 
one  of  your  leaders  put  a  pistol  to  a  man's 
mouth,  though  the  crime  was  prevented ;  and  I 
do  not  forget  that,  and  I  shall  not  forget  it  in 
the  sentence  which  I  am  passing  upon  the  man 
who  prevented  it,  I  mean  James  HcUL 

But  the  law  must  be  vindicated  by  severe 
punishment.  Believe  me,  I  regret  very  much 
that  it  falls  to  my  duty  to  do  this.  1  know  that 
most  of  you  are  decent  respectable  people,  that 
you  are  not  like  the  ordinaiy  class  of  persons 
who  come  into  a  court  of  justice,  that  you  are 
not  thieves— that  you  do  not  break  through  and 
steal — ^that  you  are  people  who  have  good  con- 
nections, so  to  speak ;  respectable  people  con- 
nected with  you  who  will  suffer  by  your  suffer- 
ing. Probably  many  of  ^ou  have  wives  and 
children.  They  will  suffer  in  your  suffering.  I 
feel  for  them,  I  feel  for  you ;  I  am  sorry  it  is 
my  duty  to  inflict  severe  punishment  upon  yon, 
but  I  must  do  it.  The  law  must  be  vindicated, 
and  people  must  be  convinced  that  these  are 
dangerous  offences  for  them  to  commit.  There- 
fore you  must  all  of  you,  I  am  sorry  to  say, 
suffer  severe  punishment. 

Now  let  us  distinguish  as  well  as  we  can 
between  the  separate  cases.  Some  of  you 
deserve  undoubtedly  more  severe  punishment 
than  others.  You,  Mantle,  made  that  most 
outrageous  and  seditious  speech  upon  the  8th  of 
Auffust,  and  yon  were  a  party  to  the  conspiracy 
which  broke  out  on  the  14th  of  August.  You 
were  not  there — that  is  to  say,  you  were  not 
there  in  body— but  your  spirit  was  there.  It 
was  you  that  sounded  the  trumpet  for  the 
battle,  and  then  the  trumpeter  is  not  found  in 
the  van  of  the  army  afterwards.  That  is  almost 
always  the  case ;  the  dupes  go  forward,  and  the 
quacks  who  bring  them  into  the  scrape  leave 
diem  in  the  lurch.  You  are  a  young  man  with 
a  voluble  tongue,  and  unfortunately  with  an 
empty  head— just  such  stuff  as  mob  orators  are 
usually  made  of,  just  enough  of  plausibility  to 
make  what  you  say  dangerous,  but  not  enoujgh 
of  wisdom  to  make  what  you  say  useful.  I  wish 
you  to  study  more,  and  to  speak  less — ^to  learn 
— you  are  capable  of  it— to  learn  your  duties  a 
little  better  before  you  presume  to  teach  them 
to  others — to  know,  if  you  can  know,  that  a  boy 
of  22  is  not  competent  to  alter  the  constitution 
of  the  kingdom  of  England — that  he  had  better 
know  a  little  about  it  before  he  undertakes  it, 
and  that  he  had  better  not  instigate  a  large 
number  of  starving  people  to  make  insurrection 
against  the  Government  without  knowing  where 
thB  brand  which  be  throws  into  the  midst  of 
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dTiliied  ]if«  will  stop  its  flainet,  or  how  miuiy 
countries  ftud  empires  maj  be  destroyed  by  toe 
act  of  a  madman,  or  a  child,  or  a  fool.  Yon 
must  be  put  into  prison,  therefore,  to  prevent 
your  doing  mischief  for  the  future ;  yon  must 
suffer,  in  order  that  people  in  your  situation 
may  know  that  it  ia  perilous  to  set  other  people 
to  do  mischief.  The  sentence,  therefore,  upon 
you  is  that  you  be  imprisoned  for  two  years, 
and  that  you  find  sureties  for  yoar  good  be- 
hariour  for  two  years  more — ^yourself  in  100/. 
and  two  suretien  in  251,  each — and  that  you  be 
imprisoned  till  those  sureties  be  given. 

With  respect  to  you,  Charles  Sellars,  you 
also  have  been  a  principal  person  in  these 
matters.  Ton  were  a  servant  of  the  Queen — 
for  you  were  either  in  the  marine  or  military 
service,  it  does  not  appear  distinctly  which — 
but  you  availed  yourself  of  the  knowledge 
which  you  so  acquired  to  train  and  drill  peo^e 
to  break  the  public  peace  of  Her  Majesty. 
People  like  you  must  be  taught  that  by  com- 
mitting such  offences  they  will  incur  severe 
penalties.  The  real  punishment  belonging  to 
your  offence  is  transportation,  for  there  is  a 
statute  which  makes  the  drilling  of  persons  in 
this  way  a  transportable  offence.  Tou  are  not 
indicted  for  that,  therefore  that  sentence  cannot 
be  passed  )  but  that  is  the  crime  of  which  you 
have  been  guilty,  and  that  is  the  real  crime  for 
which  you  are  punished.  The  sentence  upon 
you  is  that  you  also  be  imprisoned  for  two 
years,  and  find  sureties — yourself  in  100/.  aod 
two  sufllcient  sureties  in  85/.  each— for  the  like 
period.  The  learned  judge  proceeded  to  pass 
lighter  sentences  on  the  remaining  prisoners. 

Reg,  X.  Raicliffe  and  Constantine,  Decem- 
ber 15th,  1848.  Trial  of  Joseph  RatcUffe 
and  Joiieph  Coiutaniine  before  Aldebboit,  B., 
at  the  Liverpool  Winter  Assizes,  1848,  for 
the  murder  of  Police-constable  Bright  in  the 
course  of  the  disturbances  at  Ashton-under- 
Lyne  on  August  14th,  1848.(a)  The  Attorney" 
General  (Sir  John  Jervu),  in  opening  the  case, 
said:  Before  the  14th  of  August  in  the  present 
year,  meetioflrs  and  arrangements  took  place, 
which  resulted  in  an  organization  of  a  very  for- 
midable character.  What  was  the  precise  object 
of  those  meetings,  what  was  the  particular  design 
of  that  organization,  I  would  rather  you  shotdd 
collect  from  the  evidence  before  you,  but  the 
result  was  that  on  the  14th  of  August  simulta- 
neous risings  took  place  in  various  places  in  the 
neighbourhood  of  Ashton,  and  between  11  and 
12  o'clock  a  large  body  of  persons  was  collected 
in  Catherioe  Street,  armed  with  pikes  and  guns 
and  other  weapons  of  offence.  I  shall  trace  mem 
from  Catherine  Street  down  Bentinck  Street, 
which  runs  across  Old  Street  and  Stamford 
Street.  In  the  course  of  their  progress  some- 
where down  that  street,  a  person  of  the  name  of 
Smith,  a  police  officer,  I  think,  was  standing 
when  the  first  act  of  aggression  took  place, 
which  I  shall  mention  to  you  in  passing,  for  the 
purpose  of  showing  you  the  bearing  of  that  act 
upon   the   general    transaction.     The  man  of 


(a)  See  Alderson's  charge  to  the  grand  jury 
n  the  Treason  Felony  Act»  11  &  18  Yict.  o.  18., 
in  6  St.  Tr.  N.S.  App.  B.  1189.  - 


the  name  of  Smith  then  standing  at  the  oornec 
of  Mom  Street  was  in  acme  jeopardy.  A  pistol 
was  presented  at  his  head,  which  missed  fire,  and 
the  party  proceeded  on.  As  they  came  to  the 
third  street,  a  street  called  Brook  Street,  some 
of  the  persons  assembled  said  that  Bright  was 
ooming,  upon  which  a  person  named  Sigleg,  who 
has  absconded  and  is  not  in  custody,  ran  after 
him,  but  by  mistake,  I  believe,  went  down  the 
wronff  street.  He  returned  without  Bright. 
Bright  was  brought  up  to  the  corner,  where  I 
believe  a  pistol,  I  will  tell  you  by  whom,  was 
presented  at  him  and  missed  fire.  He  went  down 
the  street  till  he  came  near  the  plaoe  where  Old 
Street  cuts  Bentinck  Street.  At  that  plaoe  he 
was  seized  by  three  or  more  persons,  taken 
partly  down  die  street ;  some  altercation  took 
place,  be  having  stated  that  he  knew  the  parties 
who  were  thus  assailing  him.  He  was  first 
struck  with  a  pike  violently  in  the  thigh,  and 
while  he  was  staggering  from  that  act,  was  shot 
dead  and  fell  upon  the  street.  My  lord  will  tell 
you  as  a  proposition  of  law,  and  it  is  one  sup- 
ported by  morality  and  common  sense  also,  that, 
if  various  persons  go  out  in  an  illegal  combina- 
tion, armed  for  the  purpose  of  resisting  all  oppo- 
sition by  force  and  violence,  all  persons  who  are 
present  with  that  resolution  are  responsible  for 
the  acts  of  the  others)  and  if,  therefore,  you 
should  be  of  opinion,  upon  the  result  of  this  in- 
vestigation, that  blood  was  shed  under  the  cir- 
cumstances I  have  mentioned  by  one  of  that 
body  so  assembled  on  the  night  of  the  14th  of 
August,  and  that  Bright  was  shot  as  the  result 
of  a  general  combination  of  the  body  to^  resist 
all  force  and  opposition  and  to  quell  resistanoe 
by  force,  there  is  no  doubt,  legally  and  morally, 
every  one  of  the  persons  who  were  present  upon 
that  occasion  is  guilty  of  the  crime  of  murder. 

But  I  was  well  aware  that  while,  perhaps,  I 
might  not  be  perfectly  discharging  my  duty  if  I 
did  not  present  the  case  to  you  in  a  manner  to 
show  to  you  and  to  the  public  what  is  the 
full  extent  of  the  liability  of  persons  so 
illegally  assembled  together,  yet  I  should 
not  be  presenting  it  altogether  fairly  for  the 
prisoners  at  the  bar  if  I  had  arraigned  at 
the  same  time  all  those  who  were  originally 
included  in  the  indictment;  and,  therefore^  I 
thought  it  my  duty,  consistently  with  the  position 
I  hold,  to  make  a  selection,  in  the  first  instance, 
of  those  who  are  to  be  tried  upon  this  ooeasion 
and  to  present  to  you  a  case  which  I  fear,  by  the 
eridence,  will  present  a  far  less  difficult  question 
for  your  determination  than  that  which  I  ahoold 
suggest  to  you  as  the  legal  effect  of  this  combi- 
nation. For,  although  you  might  be  of  opinion 
that  all  the  persons  there  assembled  were  assem- 
bled by  previous  concert  and  arrangement,  and 
might  be  legally  guilty,  all  for  the  aet  of  one» 
there  arises  another  question,  I  am  sorry  to  saj, 
less  difficult  and  much  narrower  than  the  first, 
namely,  whether,  whatever  may  be  the  result  of 
your  opinion  upon  the  general  evidence,  in  the 
caso  of  these  two  men  who  are  now  at  the  bar 
before  you,  it  is  possible  for  you  to  say  that  this 
act  was  the  spontaneous  act  of  somebody  at  the 
moment,  and  not  the  result  of  a  previous  con- 
spiracy and  arrangement 

G.  F.  PoUoeh,  for  the  defence,  said  he  did 
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iiot  fear  that  a  Bntish  jury  would  act  upon  the 
doctrine  rather  lightly  aUaded  to  hy  the  Attor- 
ney-OenertU,  and  convict  these  men  because 
they  had  a  common  pnrpose,  if  that  purpose 
was  not  one  of  yiolence,  and  leading  at  that 
time  to  violence.  There  was  no  evidence  of  any 
previous  concert,  either  against  the  deceased  or 
against  the  police  generally,  or  to  do  personal 
violence  to  anyone,  bat  only  of  a  combination 
to  make  one  of  those  displays  of  physical  force 
that  were  then  so  common.  If  daring  each 
demonstration,  even  snpposiag  it  illegal,  a 
qaarrel  should  arise  between  some  of  the  parties 
demonstrating  and  a  policeman,  in  the  course  of 
which  the  latter  was  killed,  that  woald  not 
render  all  those  who  took  part  in  the  demon- 
stration liable;  Before  the  prisoners  could  be 
made  responsible  for  the  acts  of  others,  it  mnst 
be  shown  that  they  had  a  common  purpose 
leading  to  personal  violence.  Counsel  pro- 
ceeded to  contend  that  neither  of  the  prisoners 
had  any  part  in  the  death  of  Bright, 

The  Attorney- General,  in  reply,  admitted 
that  there  was  no  evidence  of  a  general  com- 
bination among  the  whole  body  to  attack  the 
police,  but  contended  that  there  was  evidence  of 
a  common  iutention  to  do  so  among  some  of 
them,  as  shown  by  their  acts.  The  prisoner 
RiUcliffe  was  shown  to  have  stabbed  the  police- 
man with  a  pike,  though  this  was  not  the 
wound  that  proved  fatal.  As  regards  Ckmetan- 
tine,  there  being  no  evidence  that  he  inflicted 
any  injury  on  the  policeman,  and  not  sufficient 
evidence  that  he  was  a  party  to  any  combina- 
tion to  do  so,  the  Crown  were'  prepiured  to  con- 
sent to  a  verdict  of  not  guilty  on  this  charge. 

Aldbbson,  B.,  summed  up,  and  left  it  to  the 
jury  whether  Ratcliffe  was  actually  present, 
and  did  acts  which  showed  him  to  have  been  in 
concert  with  Uie  man  by  whom  the  fatal  wound 
was  inflicted. 

The  jury  found  Ratcliffe  guilty,  but  recom- 
mended him  to  mercy,  and  acqmtted  Conitantine, 

Sbntkngb.  ^ 

Aldbbson,  B.  :  Joseph  Ratcliffe,  you  have 
been  found  guilty,  I  cannot  but  think  upon  very 
substantial  proof,  of  the  crime  of  wilful  murder. 
The  jury  have  recommended  your  case  to  the 
mercSfnl  consideration  of  the  Crown.  I  shall 
transmit  that  recommendation  to  the  proper 
quarter.  In  the  meanwhile,  it  is  my  province 
to  tell  you  what  your  fate  will  probably  be. 
Tou  have  been  found  guilty  of  an  offence  com- 
mitted against  a  totally  unoffending  man,  and 
though  yours  was  not  the  hand  which  fired  the 
unfortunate  shot,  of  that  I  am  perfectly  satis- 
fied. I  entirely  agree  with  the  view  which  the 
jury  seem  to  have  taken  of  your  case ;  I  am  per- 
fectly satisfied  that  it  was  not  your  hand  which 
fired  the  shot.  So  far,  therefore,  as  that  goes, 
you  are  entitled  to  the  merciful  consideration  of 
the  Crown,  if  that  can  be  a  ground.  But  then 
I  remember  that  you  fired  a  pistol,  which, 
though  it  did  not  hit,  was  aimed ;  that  you  bad 
attempted  the  life  of  the  man  before  when  that 
pistol  was  fired,  that  you  attacked  him  cruelly 
with  a  pike,  all  which  circumstances  show  me 
that  in  the  passion  and  in  the  violence  of  the 
moment  you  were  not  minded  to  remember  your 


duty  to  God  and  yoar  duty  to  man.  And  so  it 
always  will  be  when  men  like  you  enter  upon 
careers  of  this  description.  Tou  place  yourself 
at  the  head,  so  to  speak,  of  a  body  of  in^viduals 
who  are  armed  against  the  law  and  the  consti- 
tution of  the  country.  Being  the  captain,  it 
behoves  you,  as  you  imagine,  to  show  your  spirit 
above  the  rest  of  your  compeers,  and  so,  when- 
ever anything  violent  is  to  be  done,  those  who 
are  unfortunately  the  leaders  are  expected  to  do 
it.  And  so  it  always  has  happened,  and  so  it 
always  will  happen,  till  men  remember  their 
dut^  to  God  and  remember  also  their  duty  to 
then*  neighbours. 

Yours  is  a  fearful  instance  of  the  consequences 
of  violent  agitation  upon  political  matters  among 
persons  of  the  lower  orders  of  society — a  fearflil 
mstance  of  it — an  instance  which  I  almost  fear 
will  require  a  severe  punishment  indeed  to  put 
down.  You  will  have  at  all  events  a  much 
longer  time  than  you  allowed  that  unhappy 
man  to  have  when  you  killed  him.  You  sent 
him  to  account  instantly,  without  being  in  the 
slightest  degree  prepared.  One  would  hope  that 
his  lamp  was  burning,  and  that  you  have  not 
to  answer  not  merely  for  his  death  but  the  loss 
of  a  soul  eternally.  We  will  hope  that  he  was 
prepared ;  we  cannot  be  assured  of  it,  we  cannot 
know  what  the  consequences  of  that  dreadful 
act  on  your  part  were  towards  the  unfortunate 
man.  You  yourself  will  have  a  longer  time, 
you  will  have  all  the  means  and  appliances 
which  the  humanity  of  the  law  and  the  consti- 
tution give  you.  I  beseech  you  to  use  them 
well.  Forget  not  that  you  are  now  on  the 
verge  of  eternity,  forget  not  that  ere  a  few  short 
hours  are  passed  you  and  life  will  have  parted 
for  ever ;  forget  not  that  there  is  another  life. 
Try  and  make  yourself  even  at  the  last  hour 
fitter  for  it  than  you  have  been  hitherto.  Try 
by  sincere  repentance,  try  by  earnest  prayer, 
try  by  prostration  at  the  foot  of  the  cross,  to  see 
if  there  may  not  be  pardon  for  you  yet.  One 
man  was  pardoned  upon  the  cross — ^a  later  hour 
than  yours  that  none  might  despair — and  but 
one  Uiat  none  might  presume.  Forget  not 
this.  Attend  to  the  ^hortations  that  will 
be  given  to  you.  Take  the  opportunity  you 
have.  Independently  of  this,  I  daresay  your 
feelings  are  of  the  best  description.  You  are  an 
instance  of  an  Ul-regulated  young  man,  sacri- 
ficed, so  to  speak,  to  ^our  bad  politics,  made,  so 
to  speak,  to  do  a  cnme  which,  in  your  cooler 
moments,  I  doubt  not  you  would  shudder  to 
think  of;  aud  so  it  is.  The  law,  however,  must 
prevent  these  things.  I  will  send  the  kind 
recommendation  of  the  jury  to  the  Crown  ;  it 
rests  entirely  with  others,  and  not  with  me.  I 
have  nothing  further  to  do  with  it.  My  duty  is 
discharged  as  soon  as  I  shall  have  told  you  what 
the  sentence  of  the  law  is  upon  you.  It  is  not 
my  sentence;  it  is  that  which  the  law  pro- 
nounces ;  I  am  merely  its  instrument  to  declare 
it  to  you.    I  have  nothing  to  do  but  to  do  that 

The  sentence  which  the  Idw  affixes  to  your 
crime  is  this  —that  you  be  taken  from  hence  to 
the  place  from  whence  you  came,  from  thence 
to  a  place  of  execution,  that  yon  be  there 
hanged  by  the  neck  till  yon  be  dead,  and  that 
your  body  be  buried  within  the  precincts  of  the 
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prison  in  which  ^a  thftlt  haire  been  oonflned 
after  ^onr  oonyiotion. 

This  18  the  nentenoe  of  the  law.  I  have 
now  discharged  mj  duty.  I  hare  declared 
it  to  you,  and  tdd  yon  that  the  Coart 
doth  award  it.  May  Almighty  God,  may  the 
holy  and  blessed  Sayioar,  that  most  worthy 
Jadge  eternal,  suffer  not  the  heavy  pains  dl 
death  eternal  to  fUl  upon  yoa.  May  the  Lord 
have  mercy  upon  yonr  sonl.(a) 

Heg.  T.  Cofutanime  and  others,  December 
18th,  1848.  Indictment  for  felony  onder  11  & 
18  Vict  c.  18.,  the  Treason  Felony  Act,  1848, 
tried  before  Aldbbson,  B.,  at  the  Liverpool 
Winter  Assises,  1848.  The  prosecution  arose 
out  of  the  same  facts  as  in  the  previous  case. 
The  Attorney-General  (Sir  John  Jervis),  in 
opening  the  case : — 

Those  five  nersons  who  stand  at  the  ba^~ 
Constantine,  kenwortkyy  Walker,  Stott,  and 
Tassiker — are  indicted  for  that  which  until 
recently  was  high  treason,  but  now  is  a  felony. 
I  will  explain  to  you  the  charge  immediately. 
The  charge  is,  that  they  with  others  compassed 
and  intended  to  levy  war  against  the  Queen  and 
her  government  by  fbrce,  to  compel  her  to 
chan^  her  measures,  and  that  in  evidence  of 
that  mtention  they  did  one  or  more  (but  one  is 
enough)  of  the  several  acts  stated  upon  the 
indictment 

There  is  likewise  a  ftirther  chaige  that  they 
compassed  to  deprive  Her  Majesty  of  her  title 
of  Queen  of  the  United  Kingdom,  and  it  is 
stated  in  the  indictment  that  they  did  some  acts 
for  that  purpose.  The  acts  axe  that  they  com- 
bined to  make  insurrections  and  tumults,  and 
by  inflammatory  speeches  and  discourses  to 
instigate  each  other  to  insurrection.  With 
respect  to  the  speeches  I  may  at  once  relieve 
yon.  I  shall  not  think  it  necessary  to  go  so 
far  back  as  to  give  rise  to  any  discussion  upon 
that  matter.  Secondly,  that  they  became  mem- 
bers of  unlawful,  secret,  and  dangerous  societies. 
Thirdly,  that  they  assembled  for  the  purpose  of 
being  trained  and  of  training.  And  fourthly, 
that  they  procured  laige  quantities  of  guns, 
pikes,  and  ammunition.  And  as  my  lord  will 
tell  you,  if  either  of  these  overt  acts  is  estab- 
lished, and  you  are  of  opinion  that  the  intent  is 
made  out  as  is  charged  in  the  indictment,  the 
parties  will  be  guilty  of  the  offence.  And  for 
the  purpose  of  satisfying  the  idlegation  of 
levying  war,  it  will  not  be  necessary  you  should 
be  of  opinion  that  persons  were  assembled  in 
martial  array.  If  they  are  rising  in  numbers 
with  arms,  that  is  a  sufficient  levying  of  war ; 
and  if  you  shall  be  of  opinion  that  they  did  any 
of  the  acts  mentioned  in  the  indictment,  that  is 
to  say,  if  they  were  members  of  illegal  com- 


(a)  Ratcliffie  was  reprieved,  and  transported 
80th  April  1853.  He  received  a  conditional 
pardon,  March  88th,  1859,  but  was  not  allowed 
to  return  to  this  country,  in  spite  of  repeated 
efforts  made  on  his  behalf,  as  the  murder  for 
which  he  was  sentenced  was  not  recognised  as  a 
political  offence.  In  1889  the  Home  Office  re- 
ceived a  notification  of  his  decease  in  the  State 
of  Illinois,  U.S.A. 


binations,  if  tliay  proeiued  arms,  if  U^y  created 
a  rising  with  intent  to  levy  war,  that  is,  to  rise 
in  tumult  to  constrain  Her  Majesty  to  change 
her  measures,  the  defendants  will  be  gailty  of 
this  felony. 

With  respect  to  the  first  intent,  my  notion  of 
it  is  this— «nd  I  think  it  will  be  proved  in 
evidenoe^if  you  shall  think  that  they  intended 
by  fbree  to  obtain  the  charter,  that  would  of 
coarse  be  an  alteration  of  the  constitution  of 
this  country. 

Aldbrsoit,  B.  ;  Any  general  purpose  per- 
vading the  whole  conntrv. 

Attorney- General :  If  you  think  upon  the 
second,  as  to  which  possibly  there  may  not  be 
as  much  evidence  as  in  the  other,  that  part  of 
their  desires  was  to  obtain  a  repeal  of  the 
Union  by  force,  that  would  be  to  depose  the 
Queen  of  part  of  her  royal  title,  and  would 
come  under  the  first  count  as  well  as  the  second. 

It  is  now  unfortunately  almost  a  matter  of 
history  that  for  some  time  before  the  month  of 
August  last  many  persons  had  associated  them  • 
selves  aod  organised  the  country  for  the  pur- 
pose of  exciting  violence  and  turbulence,  and  of 
obtaining — as  they  unfortunately  supposed  they 
should—  the  charter  by  force.  I  deeply  regret 
that  any  of  those  designing  persons  who  have 
led  on  their  poor  dupes  to  destruction  have  not 
been  brought  to  trial  for  those  principal  charges. 
But  the  matter  having  got  to  a  considerable 
height  in  the  town  of  Ashton-under-Lyne,  the 
organiiation  was  most  extensive,  so  much  so, 
that  for  a  length  of  time  before  the  14tfa  of 
August  the  districts  had  been  divided.  National 
Guards  had  beoa  appointed — MilUgan  was 
selected  as  the  colonel  of  the  district  —captains 
were  appointed— of  whom  Constantme  and 
some  other  parties  were  some,  having  lien- 
tenants  and  corporals  under  them.  The  organi- 
sation was  so  perfect  that  they  thought  it  was 
in  their  power  at  any  moment  to  have  the  town 
under  their  control  uid  to  effect  a  general  rising. 

The  14th  of  August  was  the  day  selected  for 
the  rising  in  that  neighbourhood,  and  at 
Ashton,  Hyde,  Dukinfield,  and  places  in  the 
neighbourhood,  the  rising  was  generaL  It  was 
divided  at  Ashton  into  two  parties— one  was  to 
meet  upon  the  Mossley  Road  for  the  purpose 
of  obstructing  the  interference  of  the  military. 
[The  Attorney  -  General  again  described  the 
circumstances  of  Police  -  constable  Brighfe 
murder.] 

Now  there  is  no  doubt  that  Bright  was 
cruelly  murdered  upon  that  night,  and  there  is 
no  doubt  that  in  point  of  law  all  tbe  persons 
who  were  there  standing  were  guilty  of  murder. 
And  there  is  no  doubt,  thongh  there  may  be  a 
difficult  question  in  the  determination  of  a 
common  object,  that  all  those  who  were  out 
that  night  with  arms  are  guilty  of  the  felony 
charged  in  this  indictment.  Why  then  have  I 
made  a  selection  of  some  of  them  only  ?  I  have 
done  it  for  this  purpose,  because  I  believe — and 
that  is  the  reason  I  have  set  S^/Um  by,  for 
upon  that  matter  it  was  not  certain  as  to  him — 
I  believe  that  I  have  got  in  this  indictment,  with 
the  exception  of  Sigley  and  Baiclife,  the  seven 
men  who  were  round  Bright  upon  the  oooasion 
of  this  murder ;  and  if  that  be  so^  it  was  my 
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duty,  making  that  selection  as  the  facts  clearly 
miJLe  a  distinction,  to  proceed  against  these 
persons  more  criminally  for  the  felony  I  have 
now  charged  against  them. 

During  the  evidence  for  the  Crown,  Aikinaon 
stated  that  the  prisoners  would  withdraw  their 
pleas  and  plead  guilty. 

Sentbhcb. 
Aldbbbon,  B.  :    Prisoners  at  the  bar,  you 
have  thought  fit  to  plead  guilty  after  a  good 
deal  of  investigation  has  tskken  place  into  this 
unhappy  case,  and  I  do  not  know,  judging  from 
tl^e  depositions  and  judging  from  the  matters 
which  have  come  before  me,  not  merely  to-day, 
but  most  unfortunately  and  unhappily  on  Friday 
and  Saturday  last,  that  you  can  be  said  to  have 
lost  any  advantage  whatever — perhaps  you  may 
have  done  some  good  to  yourselves  by  the  plea 
which  you  have  made  to-day.    That  good,  if  it 
be  any  good  at  all,  will  come  to  you  from  the 
contrition  which  you  have  shown,  and  must 
come  to  you    from    the    Government  of   the 
coontry  itself.    It  cannot  come  to  you  from  me. 
I  am  here  as  the  minister  of  the  law  appointed 
to  do  my  duty  between  you  and  the  country, 
and  I  should  very  ill  discharge  my  duty  if  I 
did  not  pass  upon  some  of  you  at  least  a  very 
seveie  sentence.    Tou  must  therefore  abide  a 
severe  punishment  for  your  guilt,  and  I  cannot 
but  perceive  that  four  at  least  of  jou  had  a  great 
deal  to  do  with  the  murder  of  the  unfortunate 
man  Bright,    You  were  all  there — you.  Con- 
stantine,  were  the  one  that  took  him  by  the  arm 
and  led  him  dovn  to  the  place  where  he  was 
killed.    Tou,  Kenvorthy,  were   there   with  [a 
gun,  though  I  do  not  believe  that  it  was  your 
gun  that  was  fired  and  killed  him.    I  believe, 
indeed  I  have  no  doubt,  that  it  was  the  gun  of 
Samuel  Sigiey,    Tou,  James  Stott,  were  there 
with  a  pike,  and  so  were  you,  Thomas  Tassiker; 
you  unfortunately  used   yours,  because  that 
last  witness  that  was  examined  upon  behalf  of 
the  prisoner  on  Saturday  morning  told  us  that 
the  man    who    piked,  who  he  said  was  not 
Batcliffe,  was  very  well  distinguished  by  him  as 
having  large  whiskers  which  met   under  his 
chin,  and  it  was  proved  that  on  that  occasion 
yon  had  large  whiskers  meeting  under  your  chin — 
thatyour  hands  were  bloody  when  you  came  from 
the  place  in  question,  and  that  you  shaved  off 
the  whiskers  in  order  to  avoid  detection.  Much, 
therefore,  have  you  to  answer  for.    Indeed,  if 
that  evidence  had  come  before  us  on  the  trial 
for  murder  last  £tiday  and  Saturday,  your  life 
would  have  been  in  great  and  dangerous  peril 
indeed.    Ton,  Cotutantme,  did  nothing  which 
saved  you,  but  any  overt  act  such  as  the  piking 
of  a  man  would  probably  have  induced  the  jury 
to  have  come  to  the  conclusion  that  it  was  not 
only  your  body  which  was  present  at  the  time 
the  murder  was  committed,  but  that  your  mind 
was  consenting  to  the  act  of  the  actual  murders 
themselves. 

Upon  all  and  each  of  yon,  however,  the  same 
sentence  will  be  passed,  and  that  is  that  you  be 
transported  for  life,  (a) 

(a)  These  prisoners  were  transported  8th  Au- 
gust 1849,  and  received  a  free  pardon  19th  May 
ISM. 


I  shall  make  a  distinction  between  you,  Jitmo- 
than  Walker,  and  you,  John  Napoleon  Sefton, 
upon  the  ground— that  broad,  clear,  and  distinct 
ground — ^that  your  hands  were  not  stained  with 
the  suspicion  of  blood.  I  wish  to  make  a  broad 
line  of  distinction  between  you,  therefore  the 
sentence  of  the  Court  between  you  and  each  of 
you  is  that  you  be  transported  for  ten  years. 

In  re  Lord  Harley.  Jan.  1,  1849.— This 
was  an  application  to  Mr.  Baron  I^att  m 
Chambers,  on  behalf  of  the  Hon.  Alfred 
Harley,  commonly  called  Lord  Harley,  who 
was  detained  in  the  Queen's  Prison,  for  his 
discharge  by  reason  of  his  succession  to  the 
earldom  of  Oxford  on  the  death  of  his  father. 
Evidence  of  his  succession  having  been  given, 
it  was  submitted,  on  behalf  of  the  creditors, 
that  a  peer  was  not  entitled  to  his  privileges 
until  he  had  taken  the  prescribed  oaths. 

Platt,  B.,  said  he  had  no  doubt  that  a  peer 
was  privileged  before  he  had  taken  the  oaths, 
but  adjourned  the  case  to  allow  counsel  to  ap- 
pear for  the  creditors.  Later  in  the  day  counsel 
attended,  and  admitted  that  he  could  not  cite 
cases  to  the  effect  that  a  peer  was  not  privi- 
ledged  until  he  had  taken  his  seat.  Platt,  B., 
made  an  order  for  Lord  Harley*8  discharge. 

In  re  Mercy  Catherine  Newton.  May  24th, 
1849.  Habeas  Corpus, — Proceedings  on  a  rule 
to  show  cause  why  a  writ  of  habeas  corpus 
should  not  issue  to  bring  up  to  be  discharged  a 
prisoner.  Beported  in  18  L.  J.  Q.  B.  299  and  in 
13  Q.  B.  716,  where  the  headnote  is  as  fol- 
lows:— ^A  prisoner  committed  by  a  justice  of  the 
peace  for  murder  was  indicted  at  the  assizes, 
pleaded  Not  Guilty,  and  was  given  in  charge  to 
a  jury.  The  jury,  after  hearing  the  evidence 
and  the  summing  up,  retired  at  two  in  the  after- 
noon and  remained  in  deliberation  all  m'ght. 
Next  day,  being  brought  into  Court,  they  stated 
that  they  had  not  agreed,  and  were  not  likely  to 
agree,  on  their  verdict.  The  other  business  of 
the  assize  for  that  county  was  over,  and  the 
judge's  duty  called  him  to  the  next  assize  town. 
Hedischarged  the  jury  and  remanded  the  prisoner. 
On  motion  for  a  habeas  corpus  at  common  law, 
held  that,  whether  the  judge  was  or  was  not 
justified  in  discharging  the  jury,  the  discharge 
was  not  equivalent  to  an  acquittal,  and  the 
.  prisoner  was  properly  detained  m  custody  under 
the  original  commitment.  But  held,  also,  that 
the  judge  acted  rightly  in  discharging  the 
jury.(a) 

Reg,  V.  Hamilton,  June  14,  1849.  At  the 
Central  Criminal  Court,  before  Wildb,  C.J.,  (6) 
CoLBBiDOB,  J.,  and  Boltb,  B.,(c)  the  prisoner 
pleaded  guilty  to  an  indictment  under  5  &  6  Vict, 
c.  51.  for  presenting  and  discharging  a  pistol 
loaded  with  gunpowder  at  the  Queen.  Wiu>b, 
C.J.,  pronounced  sentence  as  follows: — 

William  Hamilton^  you  have  pleaded  "guilty  " 
to  the  offence,  as  described  in  the  Act  of  Par- 
liament, 5  &  6  Vict.  c.  51.,  of  having  presented 


(a)  See  Winsor  v.  Beg.  L.R.  1  Q.B.  289, 
390;  85  L.J.  M.C.  121,  161;  Beg,  v.  Charles- 
worth,  1  B.  &  8.  460 ;  81  L.J.  M.C.  25. 

(6)  Afterwaxda  Lord  Tniro,  L.C. 

(e)  Afterwards  Lord  Cranworth,  L.C. 
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at  and  near  Her  Majesty  a  pistol  loaded  with 
gunpowder,  and  with  baying  discharged  that 
pistol  with  intent  to  alarm  Her  Majesty. 

That  is  the  offence  to  which  yon  have  pleaded 
"  guilty,"  and  however  desirable  it  may  be  upon 
some  occasions  that  the  circomstanees  attending 
a  charge  against  a  prisoner  should  be  distinctly 
and  openly  stated  in  Court,  yet  your  case  is  so 
simple  and  so  clear  that  it  is  not  at  all  an  in- 
convenient circumstance  that  yon  should  have 
pleaded  "  guilty/' 

The  facts  are  yery  simple.  It  appears  that 
you  came  from  IreUnd  ;  tlUt  you  worked  as  a 
bricklayer's  labourer  in  this  couutry  for  some 
time;  that  you  went  to  France  for  a  short 
period  and  returned,  beinf  supported  after  your 
return  by  two  women  at  the  house  at  which  you 
lodge,  they  supplying  you  with  yictuals,  and 
allowing  you  to  lire  in  an  empty  room,  and  you 
going  on  their  errands;  that  on  the  day  in 
question  you  borrowed  a  pistol  from  one  of  those 
women — the  landlady ;  that  yon  procured  gun- 
powder from  a  child ;  that  you  loaded  the  pistol 
and  walked  out,  declining  to  let  the  child  go 
with  you ;  that  you  went  to  the  Green  Park  and 
there  waited  for  Her  Majesty,  making  some 
inquiry  about  her.  Upon  her  approach  you 
raised  and  presented  the  pistol,  and  discharged 
it.  These  facts  are  proved  by  several  wit- 
nesses, and  the  case  is  therefore  perfectly  clear 
and  simple,  and  the  offence  to  which  you  have 
pleaded  "  guilty  **  is  that  of  having  offered  a 
gross  insult  to  Her  Majesty. 

There  is  no  ground  whatever  to  suspect  that 
you  intended  any  personal  injury  to  the  Queen. 
The  pistol  which  you  used  was  one  hardly  cap- 
able of  doing  mischief.  Tour  manner  of  load- 
ing it  showed,  I  think,  that  you  did  not  intend 
to  do  any  serious  mischief  with  it.  The  report 
made  by  the  pistol  when  discharged  satisfied  the 
witnesses — some  of  whom  are  peculiarly  well 
coiupetent  to  judge-^that  that  pistol  was  only 
loaded  with  powder;  the  report  was  of  a  de- 
scription that  those  accustomed  to  firearms 
could  well  ascertain  whether  it  was  loaded  with 
ball  or  not  Vour  manner  of  loading  it,  by 
ramming  it  down— it  being  a  pistol  in  which  the 
ball  would  be  introduced  in  another  and  dif- 
ferent manner--  -and  its  report,  leave  no  manner 
of  doubt  whatever  that  you  are  free  from  the  guilt 
of  having  intended  any  personal  injury  to  Her 
Majesty.  It  also  appears  that  you  had  no  asso- 
ciates ;  that  your  act  was  an  individual  act, 
that  of  having  offered  a  gross  insult  to  Her 
Majesty  for  the  purpose  of  exciting  alarm. 

To  present  a  loaded  pistol  at  any  individual 
and  discharge  it,  though  not  loaded  with  ball, 
and  unaccompanied  with  any  intention  to  do 
bodily  harm,  is  a  most  unjustifiable  act.  But 
when  that  is  done  at  the  person  of  the  Sove- 
reign it  becomes  an  aggravated  offence.  It  is 
offering  an  insult  where  reverence  and  honour 
are  peculiarly  due.  It  was  an  outrage  to  public 
feeling,  and  exciting  great  alarm  until  the  oir- 
cumstanoes  became  generally  known  which  gave 
assurance  of  Her  Majesty's  personal  safety. 

The  offence,  therefore,  is  one  of  a  serious 
nature,  your  motives  it  is  very  difllcult  to  dis- 


cern. The  only  one  upon  which  we  can  rely 
with  any  degree  of  confidence  is  that  you  have 
acted  from  an  unfortunate  desire  for  notoriety, 
and  to  become  an  object  of  public  attention  by 
having  produced  great  alarm,  thoqgh  but  Ibr  a 
short  period,  and  without  any  real  mischief 
being  done. 

Her  Majesty  may  be  perfectly  safe,  from  her 
personal  character  and  from  the  affection  which 
her  subjects  entertain  towards  her,  from  any 
personal  danger.  But  the  habit  in  which  Her 
Majesty  has  peculiarly  indulged  of  gratifyinK  her 
subjects  by  appearing  in  public  is  not  to  be  re- 
strained in  any  respect  by  the  fear  of  insult  being 
offered  to  her  when  she  does  so  appear.  Pro- 
tection, therefore,  must  be  afforded  to  Her 
Majesty  from  apprehension  of  insult,  and  the 
public  must  not  be  deprived  of  that  wholesome 
and  useful  gratification  which  results  from  their 
being  indulged  with  a  sight  of  their  Soverei/^n. 

As,  therefore,  a  desire  for  personal  notoriety 
is  the  only  motive  which  one  can  discover  for 
your  offence,  and  as  it  is  highly  important  that 
persons  likely  to  be  influenced  by  the  same 
motive  should  learn  that  the  notoriety  is  very 
short-lived,  and  is  sure  to  be  followed  by  serious 
degradation  and  suffering,  the  sentence  of  the 
Court  upon  you  for  this  offence  is— in  order 
that  you  may  be  removed,  and  that  others  may 
know  that  they  will  not  long  remain  to  enjoy 
the  notoriety  which  they  might  so  unlawfully 
and  so  unjustifiably  seek— that  you  be  trans- 
ported for  the  term  of  seven  years. 

In  re  Belwn,  Jan.  24,  I8&0.  This  was  a 
petition  to  Her  Majesty  in  Council,  presented 
by  Frederick  Belian,  complaining  that  the 
Koyal  Court  of  Jersey  had  refused  to  register 
a  writ  of  Habeas  Corpus  made  by  the  Vioe- 
Chancellor  of  England,  and  two  warranto  iseoed 
by  the  Lord  Chancellor.  It  is  reported  in 
7  Moo.  P.  C.  114,  where  part  of  the  headnote  is 
as  follows  :— 

"  The  Court  of  Chaneeiy  in  England  haa  bj  its 
Common  Law  jurisdiction  authority  as  general 
as  the  Common  Law  Courts  have  to  iasiia  a 
writ  of  Haheat  Corpus,  and  can  issue  suoh  a 
writ  in  the  vacation.(a) 

'*  A  writ  of  Habeas  Corpus  ad  'wi^iciemdmwit 
issued  under  the  fiat  of  the  Lord  Chancellor, 
pursuant  to  an  order  of  the  Vice-Chancellor 
of  England,  made  in  a  cause  in  Chanoery  in 
England,  to  bring  up  the  bodies  of  infant  wards 
of  Court,  is  a  common  law  prerogative  writ, 
which  runs  into  the  Inland  of  Jersey,  and  the 
Royal  Court  of  that  island  is  bound  to  register 
a  warrant  of  attachment  for  a  contempt  of  suoh 
writ,  and  to  aid  ito  execution  within  the 
island."(6) 

(a)  Cf.  Exports  Widermann,  14  L.T.  719 1 
12  Jur.  N.S.  536,  an  extradition  case,  in  which 
the  Lord  Chancellor  granted  a  writ  after  it  had 
been  refused  bv  the  Court  of  Queen's  Bench. 

(6;  In  re  the  States  of  Jereey,  9  Moo.  P.C. 
185;  15  Moo.  P.C.  195;  In  re  the  Jersey 
Jurate,  L.B.  1  P.C.  94;  Lacloche  v.  LacUcke, 
L.R.  8  P.C.  195,  and  4  P.C.  895. 
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Dowling,  Beg.  v.  Cuffeg  and 
inkers,  Beg.  v.  Manning  -    381. 

467,102S^ 
CLONCURRY  (L0RD)-Witne88  for 

the  defence  in  Beg,  v.  Duffy       -     936 

COCKBXJRN    (LORD)— See    Reg.   v. 
Cumming,  Beg.  y.  Grant,  Ban- 
ken,  and  Hamilton        -  .    486, 
603,  607,  686n,  633n 

dissenting  opinion  -  -  .     024 

COLERIDGE,  J.— See  In  re  John 
Crawford,  Beg.  y.  Manning, 
Houiden  v.  Smith,  Beg.  v. 
Hamilton         961, 1029, 1039, 1130 

COLERIDGE    (LORD),  L.CJ.-Od 

Foster's  Crown  Law     -  -       7ii 

COLTKAN,  J.— See  Beg.  y.  Granatelli     979 

sununing  up  -  -  -  1026 

CONSTANTINE    (JOSEPH)-Trial 

for  wilful  murder  -  -  1123 

—  trial  for  treason  felony         -  -    1127 

COTTENHAH    (LORD),  L.C-See 

Beg.  Y.  Smith  O'Brien  -  -     375 
judgment  on  writ  of  error  -           -     378 


CRAMPTON,  J.-See  Beg.  v 
O'Brien,  Beg.  y.  Duffy 


judgment    on    writ 
O'BrienY.Beg. 


of 


Smith 

-1,802 

error   in 


CRANWORTH  (LORD),  T.C. 
(AFTERWARDS  LORD 
CHANCELLOR)— See  King 
of  the  Two  Siciliee  v.  WiUcox-  1049 

CRAUFURD  (JAMES)  (AFTER- 
WARDS LORD  ARDJiUL* 

LAN)— Counsel    in     Beg.  v. 
Cummina,  Beg.  y.  Grant,  Ban- 
.    ken,  and  Hamilton        -        492,  607 
—  speech  for  the  prosecution  -  -     542 

CRAWFORD— /» r«  JoAa      .         -    961 

CRESSWELL,  J  — See/7e^.  T.  Smith 

O'Brien,  Beg.  v.  Manning  376, 1029 

CROHPTON    (AFTERWARDS   A 
.     JUSTICE  OF  a.B.)— Counsel 

in  Beg.  y.  O'Donnell  and  othere     687 


CROPPER  (EDWARD  CLARK)- 

Trial  for  seditious  conspiracy 
and  unlawful  assemhly.  See 
Beg.  Y.  Banhin  and  others 

CTTDDT  (JOSEPH)— TiialforseditiouB 
conspiracy.  See  Beg.  y. 
O'DonneU  and  others  - 

CUFFEY   (WILLIAM)  — Trial 

treason  felony  - 
speech  before  sentence 

CUMMING  (JAMES)— Indicted 
treason  felony.  See  Bet 
Cumming 


-    715 


for 


for 

V. 


637 

467 
478 


485 


D'AMICO  (SALTADORE)— Indicted 

for  breach  of  Foreign  En- 
listment Act.  See  ^e^.  v. 
Granatelli        -  -  .     983 

DEARSLY    (HENRY)— Counsel  in 

Beg.  V.  O'Donnell  and  others  -  637 
speech  for  defence  -  -  -     688 

DELAMERE  (PETER  HERBERT) 

— Trial  for  seditious  conspiracy. 
See  Beg.  v.  0*DonneU  and 
others    -  -  -  -     637 

DILLON  (JOHN  BLAKE)-Memb6r 
of  Irish  revolutionary  Executive 
Committee        -  -  -     US 

speeches     -  -  -        110,132 

DOBBYN  (JAMES  STEVENSON) 

— Informer.    Evidence  in  Beg. 

Y.  Smith  O'Brien         -  -     105 

in  Beg.  v.  Meagher    -  -  1096 

DOHENY  (PATRICK)— Member  of 

Irish  Confederation  -  157, 163 
DOHERTY.  C. J.— See  Beg.  v.  Smith 

O'Brien,    Beg.    v.    M'Manus, 

Beg.  V.  Meagher  -  1,  1087, 1092 
sentence  on  prisoners  -  -  1108 

DONOVAN  (DANIEL)-Trial  for  se- 
ditious  conspiracy  and  unlawful 
assembly.  See  Beg.  y.  Banhin 
and  others         -  -  -      yi5 

speech        ...  -     7S4t 

DOWLINO  (WILLIAM)-Trial  for 
treason  felony.  See  Beg.  v. 
Dowling  ...     3^ 

—  speech        -  -  -  .     477 

DUFFY  (CHARLES  GAVAN)  - 
Proprietor  and  publisher  of  the 
iVa/«m  newspaper.  Proceedings 
on  four  indictments  against, 
for  treason  felony  *  -  795 
•^-^  trial  before  Ball,  J.,  and  Lefroy,  B.  851 
subsequent  career  -           .           -  70511 


ELOEE  (MISS)— Writer  of  articles 
in  Nation  newspaper  prose- 
cuted under  Treason  Felony 
Act.    See /2e^.  y.  l>tt^y       885,889 

reference  to,  during  trial,  oooadoDS 

interruption      .  •  . 


Digitized  by 


Google 


list] 


Index  of  Proper  Ifamet 


tll38 


ESLS,  J.  (AFTEBWABDS  C J.  OF 

CJ.)— See     Beg.     t.     Smith 

0*Brienf  Beg,  v.  DowUng,  Beg. 

T.  (yDonnell  and  others^  In  re 

John    Crawford,    Gorham    t. 

The  Bishop  of  Exeter  '  -    875, 

881, 637i  961, 1071 

— >  Bafnmmg  up  in  Beg.  y.  DowHng     -     460 

Beg.  V.  (yDonneU  and  othere-     702 

— —  jad^paent  on  motion  in  arrest  of 

judgment  ...     708 

—  Judgment  in  In  re  John  Crawford  -  970 
EBSKINS  ^  His  speech  for  Home 

Toohe   -  -  -  -     910 

EZETEB  (BISHOP  0F)-See  Oor^ 

ham  y.  The  Bishop  of  Exeter  -  1071 


FAT  (THOMAS)— Trial  for  treason 
felony.  See  Beg.  r.  Cuffey  and 
others  -  -  .  . 


467 

477 


—  speech        -  -  - 

FITZGEBALD  (FBANQS)  (AF- 
TEBWABDS  ABABON  OF 
THE  EZCHEftXJEB)— Coun- 
sel in  Beg,  y.  Smith  O'Brien  15,  836 

FOX  (CHABLES  JA][ES)-On  the 

right  of  resistance         -  -     568 


OOBHAK  (BET.  GEOBOE  O-See 
Gorham  y.  The  Bishop  of 
Exeter  -  .  -  .  1071 

aBAHAKE  (ABCHIBALD)-Ck>un. 

sel  in  Beg.  y.  Cumming^  Beg. 

Y.Orant,  Banhen,  and  Hamilton 

492, 507 
OBANATEIiLI  (PBIHCE)  -  Trial 

under  Foreign  Enlistment  Act. 

See  Beg.  y.  QranateUi  -  -     979 

—  defendant  in  King  of  Two  Sicilies 

y.  WiUcox        ...  1049 
GBAHT  (JOHH)— Trial  for  oonspiraoy 

and     sedition.      See    Reg.   y. 

Grant,  Banhen,  and  Hamilton-     507 

GBAT  (DB.  JOHN)— Eyidence  for 
the  defence  in  Beg.  y.  Smith 
O'Brien  -  .  -     269 

OBOC0TT.(WILIiIAM)-Trial    for 

seditibus  conspiracy  and  unlaw- 
ful assembly.  See  Beg.  y.  Ban- 
hin  and  others  ...     715 


EAKILTOir  (BOBEBT)— Trial  for 

conspiracy  and  sedition.  See 
Beg.  y.  Grant,  Banhen,  and 
Hamilton         .  507 

HAlQLTOir  (WIIiLIA][)-'Trial  for 

presenting  and  discharging 
loaded  pistol  at  the  Queen        •    1180 

HABLET  (LOBD)-See  In  re  Lord 

fladeif'  •  •  .  1129 


EATCHELL  (BIGHT  HON.  J.),  S.a. 
(AFTEBWABDS  A.G.  IB.) 

— Ckiunsel  in  Beg.  y.  Smith 
O'Brien,  Beg,  y.. Duffy,  Beg. 
y.  Meagher        -        ^  16,  797, 1092 

reply  in  Beg.  y.  Smith  O'Brien     -     276 

Beg.  y.  Duffy  -  -     9i0 

HOLKES    (BOBEBT):— Counsel   m 

,     Beg.  y.  Duffy  ...     797 

HOPE  (LOBD  JXJSTICE-CLEBK) 

See  Beg.  y.  Cumming,  Beg,  y. 
Grant,  Banhen,  andHamtlton 

486,507 


opinion  in  Beg,  y.  Cumming 

charge  to  jury  in  Be^.  y.  Grant, 

Banhen,  and  Hamilton 


498 


690 


687 


— —  opinion  on  objection^to  verdict 

HOPPEB  (BOBEBT)— Trial  for  sedi- 
tious  conspiracy.  See  Beg.  y. 
ODonnell  and  others  - 

HOTJLDEH— See  Houlden  y.  SmithZ- 

HTTDDLESTOH  (JOHN  WALTEB) 
(AFTEBWABDS  A 
BABON  OF  THE  EX- 
CHEftUEB)  —  Counsel  in 
Beg.  y.  Cuffey  and  others 

HUXE  (BABON)— On  sedition.  See 
Beg.  y.  Grant,  Banhen^  and 
HamiUon  -  677,604,627 


467 


JACKSON,  X— See  Beg.  y.  Duffy       .     960 

JAKES  (EDWABD)— Counsel  in 
Beg,  y.  ODonnell  and  others. 
Beg,  y.  Bankin  and  others    687,  715 

— -  speech  for  defence  in  Beg.  y. 
ODonneU         -  . 


>  speech  for  defence  in  Beg,  y.  Ban- 
hin  and  others  ... 


687 
761 


JEBTIS^  (SIB  JOHN),  A-G. 
(AFTEBWABDS  fcj.  OF 
C.P.)— Counsel  in  Beg,  y. 
Smith  OBrien,  Beg.  y.  Dow^ 
ling.  Beg.  y.  O^ey  and  others, 
Heg.  y.  O'DonneU,  Beg.  r. 
Banhin,  In  re  Bedard,  Big.  y. 
Manning,  Beg.  y.  MuUine,  Bea. 
V.  Balph,  Beg.  y.  Bateliffe, 
Beg.  y.  Constantine  and  others 

376, 88L  467,  687,  716. 975. 

1029,  liio,  Ins,  irnlm? 

opening  speech  in  Beg.  y.  DowHng     888 

T^Vij  in  Beg.  Y,  Dowling  -  .     459 

opening  speech  in  Beg.  y.  O'Don- 

648 
700 
717 
781 
1118 
1128 
1127 


reply  in  Beg.  y.  ODonnell 

opening  speech  in  Beg.  y.  BanMn 

reply  in  Beg,  ▼,  Bankin     - 

opening  speech  in  Beg,  y.  Ralph 

— in  Beg,  y.  BatcKffe    - 

— « in  Reg.  Y.  Constantine 
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EELLT  (SIB  FITZBOT)  (AFTEB- 
WABDS     LOBD    CHIEF 

BABON>— Counsel  in  Reg.  y. 
Smith  CTBrien,  Reg.v.  Chana- 
UUi,  Gorham  v.  The  Bishop  of 
Exeter    -  -        376,983,1071 

—  speech   for    defence   in    Beg.  y. 

GranaUUi         -  .  1019 

KENEALT    (EDWABD) — Ck>an8el 

in  Reg.  y.  Bowling      •  -     381 

—  speech  for  defence  -  -     480 
KNOWLES  (C.  X),  (LC— Counsel  in 

Beg.  y.  (yikmneU  and  othere^ 
Beg.  y.  Banhin  and  others     637>  715 

LACT  (WILLIAM)— Trial  for  trefluion 
felony.  See  Beg.  y,  Cuffey  and 
others   -  -  -  -     467 

speech        -  -  -  -     473 

LAFATETTE—Beferenoe     to.      See 

Beg.  y.  Duffy  -  -  -     981 

LAVODALE    (IiOBD)-See    In    re 

Bedard  -  -  -     973 

LANSDOWNE    (LOBD) -Reference 

to.    See  Beg.  y.  Dugrg  '      926,926, 

968n 

LEACH  (JAJOiS)— Trial  for  seditious 
conspiracy  and  unlawful  assem- 
bly. See  Beg.  y.  Bankin  and 
others   -  -  -  -     716 

LEFBOT,  B.— See  Beg.  y.  Duffy        -     796 

-^—  statement  as  to  religion  of  Jnrois 
on  panel  ... 

LEIGH  (PEMBEBTON)  (AFTEB- 
WABDS  LOBD  KINGS- 
BOWIT)— See  In  re  Bedard  -      973 

LOGAN  (ALEXAHDEB  S.)--Coun. 

sel  in  Beg.  y.  Cumming,  Bea.  y. 
Grant,  Banhen,  and  Hamilton 

492,  608 

speech  for  the  defence  in  Beg.  y. 

Grant  and  others         -  •     678 

LOBDIEB  (JAKES)— Counsel  in  Beg. 
y.  Grofit,  Banken,  and  Hamil- 
ton      *  ^ 

(DB.)— See    In    re 


LTTSHHrGTON 

Bedard 

LTHCH  (AFTEBWABDS  JUDGE 
OF  INSOLVENCY  OOUBT. 
IB.) — Counsel  in  i^^.y.  Smith 
(TBrien 

LTNBHUBST  (LOBD)— See  Beg. 
y.  Smith  O'Brien 

«— -  judgment  on  writ  of  error  • 


608 
973 


16 

876 
878 


XACEAT— Chartist  agitator,  ''briga- 
dier general."  See  Beg.  y. 
Grant,  Banhen,  and  Hamuton  •     607 

MACKENZIE  (IiOBD>-See  Beg.  y. 
Cumming,  Beg.  y.  Grant,  Ban- 
ken,  andHamiUon       -        486, 607 
-       60,618 


MANNING  (FBBDBBIGK 
G£OBGE)— See  Beg.  y.  Man- 
ning     ...  -   1089 

MANNING  (MABIA)-See  Beg.  y. 

Manning  -  -  -        16. 

MANTLE     (GEOBGE)  -  Chartist 

Trial  for  seditious  conspiracy    -  1116 

MABTIN  (SAMITEL),  (LC.  (AF- 
TEBWABDS A  BABON  OF 
THE  EXCHEaXTEB)- 
Counsel  in  Beg.  y,  GranaieUi  -     988 

MATHEW  (BEV.  THEOBALD)- 
Witness  for  the  defence.  Beg. 
y.  Duffy  -  -926 

MATTLE,  J.—See  Beg.  y.  GranateUi, 

Beg.  y.  Mtdlins  .        979, 1110 

—  on  the  eyidenoe  of  accomplices  and 

spies     ....   lUO 


MAUNSELL  (DB.)— Witness  for  the 
defence  in  Beg.  y.  Duffy 

M'OOBMACK  (WIDOW)-Evidenoe 
as  to  attack  on  police  in  her 
house.  See  Beg.  y.  Smith 
O'Brien 

MDONOUGH  (MICHAEL)-Trial 
for  seditious  conspiracy  and  un- 
lawful assembly.  See  Beg.  y. 
Banhin  and  others 

IfOEE     (THOMAS     VASCT)- 

Elected  on  Irish   reToladonsry 
Ezaeatire  Committee    - 


936 
166 

ns 

U8 
110 


— —  awstMit  editor  of  the  Nation 

HEAOHES  (THOKAS  FRANCIS) 

—Trial  for  high  troMon.    See 
JStg.  y.  Mtagktr 

— —  speeches  in  Upperaiy 


1092 
US. 


J' 


188, 186,  IM 

—  speech  before  sentence        -  -  1106 

writ  of  error.    See  O'Brien  y.  Beg.     881 

witness  for  defence  in  Beg.  y.  Duffy     984 

MEDWTN  (LOBD)— See  Beg.  y. 
Cumming,  Beg.  y.  Grani,  Ban- 
hen,  and  Hamilton  485,  607 

opinions  -         608,621 

M'MANVS  (TEBENCE  BELLEW) 
— Trial  for  high  treason.  Beg. 
y.M'ManuM     -  -  -   1087 

speech  before  sentence       -  -    1105 

writ  of  error.    See  0*Brien'y.  Beg.      381 

See  Beg.  y.  (/Donnell  and  others  -     637 

MONAHAN  (BIGHT  HON.  J.  H.)* 
A.G.  IB.  (AFTEBWABDS 
C.J.  OP  C.P.  IB.)— Counsel  in 
Beg.  y  Smith  OBrien,  Beg.  y. 
Duffy,  Beg,  y.  M'Manus,  Beg. 
V.  Meagher         15,  797, 1087,  lOW 

openii^  speech  in  Beg.  y.  SmiA 

O'Brien  ...       45 

— -  opening  speech  in  Beg,  w^Ik^    -    87S 
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MONCREIFF  (L0BD)-nS6e  R 
Cummna,  Reg,  y.  Grant, 
ken,  and  HamilUm 


V. 


486,607 
602,  683 


—  opmioiis 

MONCBEIPF  (JAMES)  (AFTER- 
WABDS  LORD  JUSTICE- 

CL£RE)--Coaa8el  in  Reg.  v. 
Oumming,  Reg,  v.  Grant,  Ran- 
ken,  and  Hamilton        -        492,  507 

—  speech  for  the  defence  in  Reg,  v. 

Grant  and  oihera         -  -     555 

MONSELL  (WILLUM)  (AFTER- 
WARDS LORD  EICLT)- 
Witnem  for  defence  in  Reg.  v. 
Smith  0*BrUn  .  .     267 

MOODT  (JOHK) -Trial  for  breach  of 
Foreign  Rnlistment  Act.  See 
Reg.  y,  Granatelli  and  others   - 

—  defendant  in  King  of  Two  Sicilies 

V.  WiUeox        -  -  -  1049 

MOORS,     J.— See     Reg.     v.     Smith 

(ySrien,  Reg.  ▼.  Duffy,  Reg. 

V.  (yDonohue  -  1,  960, 1091 

judgment  in  O'Brien  v.  Reg.         -     371 

summing  up  in  Reg.  v.  O'Donohue    1091 

MULLDTS  (GEORGE  BRIDGE)- 

Trial  for  treason  felony  -    lUO 

MirRPHT_(EDWARD)~Trial  for 
seditious  conspiracy.  See  Reg 
y.  O'Dotmeii  and  others 


637 


NAPIER  (JOSEPH),  HC.  (AFTER- 
WARDS IkC.  IR.)— Conn- 
sel  in  Reg.  v.  Smith  0*Brien  346, 376 


in  Reg.  v.  Duffy 

NAPIER  (SIR  WILLIAM)  (MA- 
JOR-GENERAL) —  Witness 
for  the  defence  in  Reg.  v.  Smith 
(yjBHen  .  - 

produces  letter  from  Lord   Mel- 

houme's  private  secretary  dur- 
ing Beform  agitation    - 

NEWTON  (MERCY  CATHE- 
RINE)—See  in /n  r«  - 

NIXON  (JOHN)— Trial  for  seditious 
oonspiiacy  and  unlawful  assem- 
hlv.  See  Reg.  v.  Rankin  and 
others  -  •  .  . 

speeoh  for  the  defenee 

NORREYS  (SIR  DENHAM)-Wit. 

ness  for  the  defenee  in  Reg.  y. 
Smith  O'Brien- 


O'BRIEN  (JAMES)— Trial  for  sedi- 
tious  conspiracy.  See  Reg.  v. 
0*Donnell  and  others  - 

O'BRIEN  (SERJEANT)  (AFTER- 
WARDS A  JUSTICE  OF 
QlB.  IR)-^Coun8el  in  R^.  y. 
&i#jf  ....    797 


810 

273 

276 
1180 


716 
769 


637 


O'BRIEN  (WILLIAM  SMITH)- 

Trial  for  high  treason.  See 
Reg.  y.  Smith  O'Brien 

— —  speeoh  in  January  1847 

speech  at  Irish  Confederation,  Feh- 

ruary  1648        ... 

March  15,  1848 

—  April  6       -  -  - 

at  Irish  League,  July  19 

in  Tipperary 


1 
217 


77 
86 
92 
132. 


134, 136, 137, 141, 164»  16^ 

•— —  speech  and  sentence 

writ  of  error 


O'CONNOR  (PATRICK).-See  Reg. 
y.  Manning      ... 

O'DONNELL  (FRANQS)— Trial  for 
seditious  conspiracy.  See  Reg. 
▼.  O'Donnell  and  others 

CDONOHUE  (PATRICK)— Trial  for 
high  treason      ... 
— -  speech  hefore  sentence 

O'GORMAN  (RICHARD)-Member 

of  Irish  revolutionary  B<xecu- 
tiye  Committee  r 

CHAOAN  (JOHN)  (AFTER- 
WARDS A  JUSTICE  OF 
Q^BIR^D^  JUDGE  OF 
THE  IRISH  LAND  COM- 
MISSION)—Counsel  in  Reg. 
V.Duffy  .  -  -     797 

CLOHOLEN    (SIR    COLMAN)— 

Counsel    jn    Reg.    y.     Smith 
O'Brien,  Reg.  y.  Duffy  16, 346,  797 


331 
1029 

687 

1091 
1106 

118 


PALMERSTON  (LORD)-Correspon- 
dence  with  Sicilian  Enyoy  as  to 
breach  of  Foreign  Bnlistment 
Act      "... 


981 
987 


witness  in  Reg.  y.  Granatelli 

PAREILB.( AFTERWARDS  LORD 
WENSLEYDALE)  -See 
O'BHen  y.  Reg.,  Houlden  y. 
Smith   .  .  .      875,1089 

PARRT  (J.  H,)— Counsel  in  Reg.  y. 
Ouffey    and    others,    Reg.    y. 
J^^onning,Reg,Y.AfuUins       .    467 
1029,  lUO 

PATTESON,  J.— See  SmUh  O'Brien 
l'^^'»  A  re  John  Crawford, 
^ouldm  y.  Smith,  Gorham  y. 
The  Bishop  of  Exeter  -  -    876 

.  ^       ..    „   ,  961, 1039, 107lf 
judgment  m  flbuWtfi  y.  5miVA       -  IO45 

PEACOCK  (BARNES)  (AFTER- 
WAaM  C  J.  OF  BBNaffi 
AND  A  MEMBER  OF  THE 
JUDICIAL  COMMITTEkI 

— Counael   in   Smith  O'Brien 
V.  Ref.,  In  re  John  Crawjfbrd 

•  876,861 
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FEHNXFATHEB,  B.— See  R^g.  v. 

DMjgHf  .       -       -        - 
PBHHEPATHBB^(BI<^WKD) 

(HIGH  SHERIFF  OF  TIP- 

PEBABY)— BzaminatioD  of, 

as   to    array    at   the  donmel 

Special  Commisaon     - 
PBBBIH.   J.— See    Reg.    ▼.    Smith 
^^(J^Briem.  Reg.  iTDuffy  1,  803 

■  —  judgment  on  writ  of  error  in 

O'Brien  ▼.  Reg, 
— -»il0^.T./>«i^,}adgmentondemnmr     827 

..^ Judgment  of  respondeat  oueter     850 

PIOOTi  C.B.— See  Reg.  v.  Dujfy       796,  801 
PLATT.B.— See  0*Brien  r.  Reg.,  Reg. 

V.   Cuffeg  and  others,  Rea.  v. 

Manning,  Li  re  Lord  Harleg  •    876, 
467,1029,1129 

^—paMet  sentences  in  i^e^.T.  OiJf«y-     480 

POLLOCK,  C3.-See  Smith  (TBrien 

y.  Reg.,  Reg.  v.  Manntng  376, 1029 

POLLOCK  (0.  FO^Connsel  in  Reg.  v. 
aDonneil  and  others,  Reg.  r. 
Ranhin  and  others  637,  716 

speech  for    defenee    in   Reg.  y. 

aDonneU        -  -  -     691 

POWELL  (TH0XAJ3)  —  Infovmer. 
£yidenceof  Orange  Tree  Con- 
spiracy in  R^g-  ▼•  Dowling      -    400 

^—  Maole,  J.,  on,  in  Reg.  y.  MuUins  -   UIO 

SJJiPH^Trial  for  seditions  conspiracy 

and  riot  ...   1118 

BAHKEN  (HEHBT)— Trial  for  con- 
spiracy and  sedition.  See  Reg. 
Y.  Orant,  Ramhen,  and  Hamil- 
ton      ^  ^  .  -     607 

BAHKIN  (THOMAS)— Trial  for  sedi- 
tions  conspiracy  and  unlawful 
assembly.  See  Reg.  y.  Ranhin 
and  others         -  -  -     711 

BATCLIFFE  (JOSEPH)-Trial  for 

wil&l  murder    -  -  -  1128 

—  sentence,  ib.  -  -  -  1125 
BBILLT  (DEVnr)— Member  of  Irish 

Berolutionazy  ExecutiTe  Com- 
mittee -  -  -  66,118 

BITHOLDS  (DB.  IiAWBEN(3B)- 

Indicted  for  seditious  conspiracy. 
See   Reg.   ▼.    0*Donnell  and 
others.    See  also  Reg.  y.  Ran- 
hin and  others  -  -         687, 711 
—- » extravagant  speeches  *       666,  668 
BICHABDS,B.— Seeitsir.T.Di^   -    803 
.^—  Judgment  on  demurrer       •  •    886 
BUCHIE   (JOSEPH)— Indicted   for 
treason   felony.    See   Reg.  ▼. 
C^«y  and  others                   -     482 

—  sentence     .  -  -  -        ib. 
BOCHE  (81B  DAVID)-Witne«i  for 

defenoe    in     Reg,    y.    Smtth 

-  .  aBrim  •  -  -     266 
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B0IiFE,B. 

See  Ckafwoxth  (Lobd),  V.C. 

BOLT    (AFTEBWABDS  L.J.    OF 

APPEAL)— Ck)unsel  in  Ktng 
^f  Two  Sicilies  y.  WiUcox 

BOniiLY     (SIB    10HN),,8.a. 
^^(AFTEBWABDS      LOBD 

BOULLY,  ILB.)— Counsel 

in  /»  re  Beaard 

BUSSELL  (LOBD  JOHH)-M«- 

ences  to.    See  Reg.  v.  Smzih 
O'Brien,  Reg.  v.  Mantle         -    — 
222,1117 

BUTHEBFTJBD  (LWWD  Al^(^ 
CATE)  (AFEEttWABDS 
LOBD  BUTHEBFUBD)- 

Counsel  in  Reg  y.  Cmmnmg, 
Reg.  Y.  Grant,  Ranken,  and 
HamUton         -  492,507 

SCALIA'KLOUIS)— Trial  f«r  breach 
of  the  Foreign  Enlistment  Act* 
&eeReg.Y.GranaieUi^  -     988 

— —  defendant  in  King  of  Two  Sicilies 

Y.  WiUcox        -  -  -  1049 

SEGAB  (B.)— Counsel  in  O'Brien  y. 
Reg,,  Reg.  y.  0*Donnell  and 
others   .  -  -        876,687 

speech   for    defence    in   Reg.    v.     ^^ 

O'JOonneU        -  -  -     687 

SHADWELL,     V.C.-J«dgme^     in 

Kingof  Two  SicUies  v.  WiUcox  1061 

SICILIES,   KnrO    0F„TWP-See 

Reg.   Y.    Granatdh,  King   of 
Two  SicUies  Y.  WiUcox      984^  1049 

SHITH    (J.  0.    STAPYLTOH) - 

County    Court    Judge.       See 
Houlden  y.  Smith         -  -  10S9 


SmrTH  (OEOBGE)-Trial  fw  sedi- 
tious  conspiracy.  See  Reg.  y. 
O'DonneU  and  others  - 

SOMEBS  (MATTHEW)-Trial  for 
seditious  conspiracy.  Seeiissr* 
y.  O'DonneU  and  othere 

STEVEHS  (JAMES)— Fenian  Head 
Centre  -  -  -  - 

BTOTT  (JAMES)- Trial  for  treascm 
felony.  See  Reg.  y.  ConstaH" 
tine  and  others  ' 


687 


-     i41 


1127 


TASSAKEB  (THOMAB)-Trud  for 
treason  felony.  See  Reg.  t. 
Constantine  and  others 

THESIOEB  (SIB  F.),  (AFTEB- 
WABDS LOBD  CHELMS- 
FOBD,  L.&)— Counsel  m  Beg. 
Y.  GranaMi    -  -  - 

««— opening  speech       .  .  - 

TOBBEHS,  J -See  Reg.  y.  Vwffy      - 
TBANT   (THOMAS)— Sub-Inspector 
of  Police.  Bridence  as  to  attack 
on  Widow  M*Connaok's  bouse. 
Reg.  Y.  Smith  &Brien,  R 

Y.    4 


988 
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795 


1068 
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WALKEB  (JOirATEAN)-Trialfor 
treason  felony.  See  Eeff.  y. 
Consianiine  and  others  '  -  1127 

WELSBT  (W.  W.)—Ck)unsel  in  Beg. 
y.  Smith  0*Brien,  Reg,  y.  Douh- 
ling,  Reg.  y.  Cuffeg  and  others, 
Reg.  y.  0*J)onnell  and  others, 
Reg.  y.  Rankin  and  others    376f  381t 

.  467, 637, 715 

WEST  (JOHK)— Trial  for  seditions 
conspiracy  and  nnJawfol  assem- 
bly. See  Reg.  y.  Rankin  and 
others   -  -  -  -     715 

— —  speech  for  the  defence       -  -     766 

WHITE. (OEOBOS)— Trial  for  sedi- 
tions conspiracy  and  nnlawfnl 
assembly.  See  Reg.  y.  Rankin 
and  others        ...     7^5 

—  speech  for  the  defence        -  -     768 

WHITESIDE  (JAICES),  aC.  (AF- 
TEBWAEDS  L.C J.  IB.)- 
Counsel  in  Reg.  y.  Smith 
O'Brien,  Reg.  y.  Duffy,  Reg. 
Y.Meagher        -  15,797,1092 

' speech  for  the  defence  in  Reg,  y. 

Smith  O'Brien 

—  —in  Reg.  y.  Meagher    -  -  1098 


WIOHTXAK,  J.— See  Smith  O'Brien 
y.  Reg.,  Hotdden  y.  Smith,  Gor^ 
ham  y.  Bishop  of  Exeter,  Reg, 
Y.Muains   -  375,1039,1071,1110 

WILDE,  CJ.  (AFTEBWABDS 
LORD     TBUBO,    I1.C.)  - 

See  O'Brien  y.  Reg.,  Reg,  y. 
Manning,  Reg.  y.  Hamilton    -     375, 
1029,1130 

— —   deliyers   opinions    of    Judges   in 

OBrieny.Reg.  -  .     376 

— — «  Judgment  in  Reg,  y.  Manning        -   1036 

sentence  in  Reg.  y.  Hamlton         -   1130 

WILDE  (LADT)— <9e«  Eiabb,  Mim. 

WILLCOX— See  King  of  Two  SicUiea 

y.  WUleox       -  -  -  1049 

WILUAHS,  J.— See  Reg.  y.  Smith 
O'Brien,  Reg.  y.  Dowling,  Reg. 
y.  Cuffeg  and  others      375,  881,  467 

WOOD  (LORD)— See  iZe^.  y.  Cumming, 
Reg.  y.  Grant,  Ranhen,  and 
Hamaton-  -    485,507 
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ABATEMENT. 

See  JoBORS. 

ACCOHFLICES— Maule,  J.,  on  evi- 
dence of  -  -  -   1110 

ACT  (OVBBT). 

See    CoNBPiBAOT ;    Trbabon  ; 
Tbsabon  Fbu>nt  Aar« 

ACTION. 

See  JiTDOB. 

AGENTS. 

See    DiBCOYKRT;    SoTaitKiov 
(Fobsion). 

AXJiOCUTUS  —  Form  of,  in  treason 
trials.  See  Reg,  r.  Smith 
O'Brien  -  -  -  1 

AKENDKENT. 

See  Caftiov. 

APPEALS  (ECCLESIASTICAL).— 

Appeal  from  Archbishops' 
Courts  lies  to  Judicial  Commit- 
tee, even  in  matters  toncKing 
the  Crown.  Chrham  v.  Biehop 
of  Exeter         -  -  -    1071 

—- —  Duty  of  Judicial  Committee  in  ec- 
clesiastical appcAls  as  to  doc- 
trine   -  -  1074n 

ABCHBISHOPS'  COTTETS. 

See  Appeals  (Ecolbsiabtical). 

ABEAIONMENT— Not  complete  un- 
til nrisoner  has  pleaded.  Reg, 
Y.Duffy  -  -  -      799 

ABEAT.     ^ 

See  Challbvob  to  tbx  Abbat. 

ASHTON.   _ 

See  Chabtists. 

ASSEHBLT,    UNLAWFUL.     Al- 

derson,  B.,  on— See  Reg.  t. 
Rankin  and  others       -  -     787 


BAIiLIN&ABBT--Iiiro;T^on    »*• 
See  Seg.  v.  Smith  (/Brien 

BMiLOT.    ^ 

See  JVBOBS. 


BENCHWABBANT— Arrest  on,  after 

grand   Jury    have    found  bill. 

See  Reg.  v.  Ranhin  and  othere      781 


BISHOP. 

See  BuPLBX  Quxbela. 

"BOMBAY."— <5m«  of  the  S.S.  See 
Reg.  V,  GramateUi,  King  of  Two 
Sikies  V.  Wmeox        -       979, 1049 

CAPTION— Objection  to,  for  setting 
OQt  that  trial  was  held  before 
three  Judges  *' nominated  and 
appointed"  by  commiision  di- 


CAPTION-ooia. 

rected  to  them  and  others,  over- 
ruled.   Reg.  Y.  Smith  O'Brien  3 

power  of  Court  to  amend   -  -        tfr. 

CASES  COMMENTED  UPON:- 

Atkin$on*9  ease        ...     2M 

CalderY.Halkei    -        '   -  -    1044 

Camatic,    The  Nabob   of  the,  T. 

The  East  India  Company       -   1061 

Came  Wilson**  case  -     970 

ClemenU  v.  Fisher  .  -  -     S30 

JDicas    V.    Baron    Brougham   and 

Vaux   -  10481L 

Diagley  v.  Moore    -  344,  354 

Vyke  Y.  Walford    -  -    1084 

Ewing  v.  OtbaUiston  -  -    1066 

Gould  V.  Gapper    -  -  1078 

Gray  Y.Reg,  -  -     850 

Gwinne  v.  Poole      -  -  -   1047 

Holroyd  Y.  Breare  "  -  -    1048 

Hullett  Y.  King  of  Spain    -  -    1061 

Lowther  y.  The  Earl  of  Radnor     -  1047 
Mostyn  Y.  Fabrigas  -  -  1048 

Rex  V.  Agnew  .  -  -     831 

RexY.Almon  -  -     969 

Rex  Y,  Berry  and  Robertson        594,  619 
Rex  Y,  Brandretk  -  -  -     535 

Rex  Y,  Burdett  590,  681,  627 

Rex  V.  Cowle  -  -  -     970 

Reg.  Y.  Dammaree  -  -        207, 326 

Rex  Y.  Despard      -  -  -     839 

Rex  Y.  Edmonds     -  -     469 

Reg.  Y.  Frost         -  lOn,  16, 42,  213, 473 
Rex  Y.  Garbeti        -  -  -   1066 

Rex  Y.Hardy         -    75,194,344,534, 

605,  917 
Rex  Y.  Harvey  and  Chapman         -     627 

Rex  Y.  Home         -           -            -  831 
Rex  Y,  Home  Tooke     25,  440, 605,  910 

Reg.  1,  Hunt           -                        -  473 

Rex  Y.Irvine          -            -            -  833 

Rex  Y.James           -           -            -  970 

Rex  V.  Lambert  and  Perry  -            -  611 

Rex  Y,  Layer          -            -            -  837 

Rex  Y.  Ledie           .            -            -  596 

Rex  Y.  Marsh          ...  355 

Reg,  Y,  Martin        -           -            -  836 

Rex  Y.  Mason          ...  838 

Reg.^.Mitehd       -           -            -  868 
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Bex  y.  M'Laren  md  Baird  -    589. 

608,  618,  628 
Bex  y.  Morgan        -  -  373 

Bex  y.  Morton  ...  522 
Bex  y.  Morton,  Anderson,  and  Craig  695 
Bexr.Muir  -  -     596 

Beg.  y.  (TDokertg  -  -  26,  .836,  868 

J?«r  y.  Palmer  596,  600,  622 

Beg.  Y.  Purchase     -  326,843x1,846 

/?e^.  y.  SaeheoereU  -  .       832,  836 

Beg,  y.  Stfrva  -     851 

Bex  y.  Shakespeare  -     346 

i?ftr  y.  Sheridan       -  -  -     814 

i?e4P  y.  Skirving      -  -  595 

i^ftr  y.  5mtM  and  Memum   -  t6. 

Bex  Y.  Stewart  and  EXder    -  -     598 

i?ear  y.  Thistlewood  -         8,  46,  293,  345, 
367, 492,  821.  832, 
838,  856 
386, 469, 826 

-  494 
75,194,211,435 

-  827 
344,  373 

Eart 

-  967 

-  1048 
1083x1 

-  836 
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Bex  y.  Toumley 

Beg,y,  Walker 

Beg.  y.  Watson 

Bex  y.  Williams 

Skipman  y.  Henbest 

Sodor  and  Man,  Bishop  of,  y 
of  Derby 

Tunno  y.  Morris     - 

Waller  Y.JIeseltine' 

Wrighi  y.  Clements 

CHALLENGE  FOB  CAUSE - 

ohaUenge   for   favour    can 
made  until  a  full  jury  has  ap- 
peared in  the  box.      Beg,  y. 
Cuffey^  .  -     *^     - 

<-^  a  juror  cannot  be  examined  on  the 
voir  dire  until  a  cause  of  chal- 
lenge has  been  assigned.  Beg. 
y.  Dowling       ... 

—  a  Juror  challenged  for  &vour  and 

examined  on  voir  dire  cannot 
be  asked  if  he  has  beeoi  a  Special 
Constable  during  recent  dis- 
turbances, but  may  be  asked  if 
he  has  expressed  opinion  on  the 
case.    Beg,  y,  Cuffey  - 

-^  being  oyer  the  age  of  sixty  allowed 
as  disqualification  under  8  &  4 
Will.  4.  c  91.     Beg,  y.  Duffy  - 

— —  — « —  oyerruled 

CHALLENGE  TO  THE  ABBAT— 

For  alleged  non  -  compliance 
with  8  &  4  Will.  4.  c.  91.  s.  4. 
Beg.  y.  Smith  O'Brien  - 

—  religion  of  jurors.    -  -  . 

•~—  — —  question  what  was  a  fair  pro- 
portion of  Roman  Catholics  on 
panel  disallowed.  Bm.y,  Smith 
O'Brien  -  . 


467 


381 


467 


871 
871x1 


24 


31 


CHALLENGE  TO  THE  ABBAT— 

oont, 

— ■  —  a  disproportion  between  re- 
spective numbers  of  Protestants 
and  Catholics  on  the  panel  and 
on  the  Jurors'  Book  is  not  of 
itself  good  ground  of  challenge 
to  the  array*  and  evidence  can- 
not be  gone  into  merely  to  estab- 
lish such  disproportion.  Beg,  v. 
Duffy  -  -  -  -     707 

CHALLENGES,  PEBEKPTOBY— 

In  treason  trials  in  Ireland  re- 
stricted to  SO.  Beg,  y.  Smith 
O'Brien  -  43,369 

CHANNEL  ISLANDS. 

See  Habjiab  Oorpdb. 

CHABTISTS—" Orange  Tree"  con- 
spiracy for  rising  in  London  on 
August  16,  1848.  See  Beg.  y. 
Dowlina  /  Beg.  y.  Cuffey;  Beg, 
Y.MuUins        .  881,467,1110 

—  indicted  for  conspiracy  and  sedition 

at  Edinburgh  between  the 
months  of  April  and  July  1648. 
See  Beg  v.  Grant,  Banken, 
and  Hamilton  -  -  .     507 

^—  indicted  for  seditious  conspiracy 
with  Irish  Confederates  at  Uyei^ 
pool  between  January  and  Au- 
gust 1848.  See  Beg,  y.  O'Don- 
nell       -  -  .  -     687 

—  indicted  for  seditious  conspiracy  and 

unlawful  assembly  at  Manches- 
ter between  April  and  August 
1848.  See  Beg,  Y,  Bankin  -  711 
~»-  indicted  for  seditious  conspiracy  and 
unlawful  assembly  at  Hyde.  See 
Beg,  Y.  Mantle,  Beg.  y.  Balph  1116 

—  indicted  for  wilful  murder  and  for 

treason  felony  at  Ashton  on  Au- 
gust 14, 1848.    Bee  Beg,  Y,  Bat'  ' 
cliffe,Beg,  y.  Conttantme  and 
others  -  -  .     1123,1127 

pardons  to  Chartist  prisoners,  19th 

May  1856        -  482ll,  III6IL  1127lL 

112to 
CHUBCH. 

See  ApfsAIJS  (EoOLEttABTXCAI.). 

CLT7BS. 

See  IniSH  Contudbiutb  Clubs. 
COLLOaUIIJM— Objection  for  want  of, 

in  indictment  under  11  &  la  Vict. 

c.  12.  oyerruled. 

See  Tjuiason  Fblont  Act. 
COKPASSING  TO  DEPOSE  THE 

QUEEN. 

See  Djcposino  thb  Qukbit. 

COXFASSINa  TO  LEVY  WAB. 

See  LjiyTiHo  Was. 

"  C0NSEBTATI7E  OUABD"-Pto. 

posed  by  the  Tisi^s  in  1889      -     221 

CONSPIBACT— A  count  for  oonspi- 
racy  is  not  bad  because  one  of 
the  oyert  acts  ayerred  would 
support  a  charge  of  treason. 
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COKSPI&ACT-ooii/. 

A  eount  charging  M  a  miBde- 
meanour  that  the  defendants 
with  force  and  arms  conspired 
to  levy  war  against  the  Queen 
is  not  bad  as  containing  a 
charge  of  treason  under  26  Ed- 
ward d.  Meg,  Y.  CDomidl  and 
others   -  -  -  -     687 

See   EviDBNOB  i  Ikdiotmbnt. 

OOITTEIIPT— Commitment  for,  in  Isle 
of  Man.    See  Habbas  Cobpub. 

CfOHVOCATION-Appeal  to^Upper 
House  of,  under  24  Hen.  8. 
c.  18.  See  Gorham  v.  Bishop 
qfExtter         -  -  -   1071 

OOBPOBATION— Not  liable  to  indict- 
ment under  Foreign  Enlistment 
Act.  King  oj  Two  Sicilies  v. 
WiUcox  -  .  -  1049 

See  DiscoTBBT. 

COEEOBORATION-Maule,    J.,   on 

evidence  of  accomplices  and  spies   UIO 

OOTTNSEL. 

See  History. 

ooiniT- 

See  Appbalb  (Ecglbdiabtioal). 

COTTBT  OF  BEOOBD. 

See  JuDOB. 

CBOWIT— Bigb^  to  grant  precedence. 
In  re  Bedard    - 

— —  causes  in  Archbishops'  Courts  touch- 
ing -  -  -  - 
See  Appbam  (Eoolbbiabtioal). 


973 
1071 


DSKUBBEB  —  Prisoner   allowed   to 

Slead  over  alter  demurrer  to  io- 
ictment  for  felony.     Beg,  ▼. 
Duffy   -  -  -  -     796 

^-  ^.  overruled       .  -  -  796lL 

—  partial,  bad-  -  -  -     853 

BBNIZEN— Meanings  of,  discussed  in 

Beg,  T.  Maiming  •  -  1029 

DEPOSING  THE  OTEEH-An  in- 
tention  to  subvert  the  monarchi- 
cal constitution,  or  to  sever  Ire- 
land by  force  from  the  Crown 
of  England,  is  an  intention  to 
depose  ihe  Queen  from  the  style, 
&c.,  of  the  Crown  of  Great 
Britain  and  Ireland.  Beg,  v. 
Dowling  -  -  -     381 

DEP0BITI0H8— Absence  of,  where 
defendants  arrested  under  bench 
warrants.  See  Beg,  v.  Bankin  767 
pigCOYIE^Y— Production  of  docu- 
ments enforced  against  agents 
of  revolutiona^  government  in 
absence  of  principids.  Liability  to 
penalties  abroad  no  ^und  for 
xefiising.  Apprehension  of  pro- 
ceedings under  56  Geo.  8.  o.  69. 
no  ground  for  refusal  by  Corpo- 
ration. King  of  Tioo  Sicilie$  ▼. 
VTiUcox  .  .  -  1049 


DOCUXERTfr 

See  BisoovBHT. 

DUPLEX  (lUEBELA— Appeal  from 
Bishop's  to  Archbishop's  Court 
by.  See  Gorham  v.  Bishop  of 
Exeter-  -  -  -  1071 

DUPLICITY  —  Objection  for,  on  in- 
dictment under  11  &  IS  Vict, 
c.  12.  overruled. 
See  Trbabon  Fblont  Act. 


KVIDKNCE— On  indictment  for  trea- 
son by  levying  war,  speeches 
made  by  prisoner  several  months 
before  alleged  levying  of  war 
admissible.  Beg.  v.  Smith 
O'Bnen  -  .  -  1 

-~—  documents  found  in  -locked  port- 
manteau belonging  to  the  pri- 
soner after  his  arrest  admissible. 
ib, 

» —  refusal  to  make  informer  disdon 
source  of  information  where  it 
would  expose  third  party  to  risk 
of  assassination.    t&. 

—  statements  by  prisoner  for  him- 
self generally  inadmissible  for 
defence.  Beg,  v.  Smith  O'Brien, 
Beg,  V.  CDonnea         -        2H»  060 


— —  on  indictment   for  treason 

where  overt  act  charged  wsB 
a  conspiracy,  held  that  it  was 
competent  first  to  prove  the 
conspiracy,  and  Uien  that  the 
defendants  were  parties  to  it. 
Beg.  V.  Cuffeg  • 

—  evidence  having  been  given   that, 

in  pursuance  of  the  conspiracy, 
armed  men  were  to  assemble 
on  a  certain  night  in  different 
parts  of  London,  evidence  that 
a  body  of  armed  men  bo  assem- 
bled held  admissible,  without 
otherwise  connecting  them  with 
the  conspiracy.   Beg,  ▼.  Cuffetf 

— >  entries  in  book  made  by  a  con- 
spirator not  evidence  of  the  facts 
therein  stated  against  co-con- 
spirators.   Beg,  V.  CDonnell  - 

— ^  letters  between  conspirators.  See 
Beg.  V.  Granty  &c. 

—  of  publication  under  11  &  18  Viet. 

See  Beg.  v.  Duffg 
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of 


past  conduct  of    prisoner  ad- 
mitted for  defence 


-    897 
997 


FELONT. 

See  iBDicmBHT ;  Jubobs. 

"  FITTIira  OUT  " 

See  PoBEioN  EzajsmaRT  Aor. 
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losflioir  ENLisTMran  asot** 

iS»  Qeo.  «.  o.  690  Soled  an 
offeooe  and«r  «•  7  to  "equip, 
famish,  and  fit  out,"  without 
leave,  &c.,  and  with  the  in- 
tent, &c.,  a  ship,  so  te  as  that 
hy  pnttiiig  anns  on  board  A» 
wcmUl  he  ready  to  go  into  action. 
Beg,  Y.  OranatM 

— -  oases  and  authorities 

«— ^  pvooeedincs  nnder,  taken  by  For- 
eign GhDvemments        -       ib,,  VOVtU 

MKUZGN  SOTEBEiaV. 
See  SovBBUON. 


HTDICIMEHT— «mrt. 

-«-  an  indiotment  iar  oonspiraey  in  Soot- 
'land  is  not  bad  for  omittingto 
allege  in  the  minor  that  the 
overt  acts  had  been  done  in 
pursuance  of  the  oonspizaoy, 
Iteg,  ▼.  Cummmg 

— —  prisoner  cannot  plead  and  demur  to, 
at  the  same  time.  i2^.  v.  Ihiffy 

-^—  See  Sbdition  i  Ybnvb. 

INFOBXEB. 

See  ErmnNGB. 


[1154 


079 
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ai!HEBiLLITT--Objection  for,  on  in- 
dictment under  11  &  IS  Tlot 
0.  18.  OTermled. 
See  Tbbabon  Fxlont  Aos. 

HABEA8  00BPIT8— Ktms  to  Isle  of 
Man,  but  will  not  issue  to  bring 
up  prisoner  nnder  legal  sen- 
tence there.  In  re  John  Craw- 
ford     -  -  .  . 

— -  may  be  issued  by  Chancellor  in 
vacation,  runs  to  Jersey  at  com- 
mon law.    In  re  BeUon 

HiaHTBEA80ir. 

SeeTuLisoN. 

HZSTOBT— Bight  of  counsel  to  reftv 
to  matters  ofl  See  Meg.  v.  Douh 
Uwg.Meg.y.DuHf      -        300,017 

E79B. 

SeeCHABTma. 


HfDICTXEHT— -In  f elonjy  prisoner  not 
entitled  to  copy  of,  but  to  have 
it  read  over  once  before  anaign- 
ment;  and  prsctice  after  ar- 
raignment to  allow  prisoner's 
eonnsel  to  see  indietment  and 
names  of  witnesses  on  the  back. 
Meg.  V.  DenoUng 

•*«-  partial  demnzrer  to,  bad.  Meg,  v. 
1>H»  -  -  - 

^-i^bad  overt  acts  in  indietment  under 
11  &  IS  Vict  c.  IS.  quashed,  ib, 

— —  overt  aots  not  eisential  parts  of  in- 
dietment for  conflMmcy.    Meg. 


— -  Jndflnent  overruling  demurter  to. 
Bee  Dbmdbbbb. 

^—  objections  to,  for  duplicity,  repug- 
nancy, ([enerality,  want  of  coUo- 
quinn,  innuendoes,  and  aver- 
ments in  indietment  under 
11  &  IS  Vict.  c.  IS. 
See  Tbbasob  Fbloht  Aof . 

«— Jomder  of  eounts.  In  Scotland  it 
is  competent  to  Join  a  ehaige 
felony  under  11  ft  IS  Vlot 
c  IS.  with  charges  of  con- 
epfaaey  and  asdition  at  winmon 
law.    lUg,  V. 


881 
868 
8tf 

687 


486 


486 
868 


IlTll  U  JWDOES-Ohjection  for  want 
ot  on  indictment  under  11  &  IS 
Vict.  c.  IS.  overruled. 
See  Tbbabon  Fblobt  Aot. 


nrriNTIOir-On  scotch  mdictment 
for    sedition,    unneoessary    to 


prove  that  words  calculated  to 
excite,  &c.,  were  so  intended. 
Meg.  V.  GtcmU,  &c.       - 
«-«—  Bngliah  authorities  as  to    - 

nrTBBNATIOirAL 

of     Neutrals. 
QranaUUi' 


60711 


LAW-*I>ntiee 
See    Meg.    v. 

-070,081 

ZXBLAin)— Trial  of  William  Smith 
O'Brien  for  14gh  treason  at  the 
Clonnel  Special  Commission     -         \ 

trial    of  M^Manns,   CDonohne, 

and  Meagher    -  -  -  1087 

—  proceedings  against  Charles  Gavan 

Duffy  for  treason  felony  at  the 
Commission  Court,  Green  Street, 
Dublin,  August  1848-February 


trial  before  Ball,  J.,  and  Lefroy,  B., 

February  14, 1849 

IBI8H  COOTBDEBAHOV 
Boles  of    -         -  -  . 

ntlSE  OOHFEDIBAIE  CLUBCK 

Bulesof 

IBISEOOUirCIL      - 
IBISH  LEAGTJE-Bules  of  - 

JXBSET. 

See  Habbab  CoBviTa. 

jomnsB. 

See      IMDIOTIIBNTI       TftBABON 

Fblont  Aot. 

JUDGS--Action  lies  against  judge  of 
limited  jnriidietion  ibr  aots  done 
in  excess  of  jurisdiction  under 
mistake  of  law.  Sonlden  v. 
Smiik   .... 

JUDICIAL    COXmnBE-Appeal 
to. 
See  Appbals,  Boolbsiastkuju 

JITBtHt  (OBAJn))-  Flciinabatement, 
aUesong  that  a  grand  juror  of 
the  Ci^  of  Dublin  was  not  an  in- 
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lutbitant,  or  resident,  or  freanuSy 
or  possessed  of  freehold  or  rate- 
able property  in  the  city,  orer- 
ruled.    Beg.  y.  Duffy  -     797,81311 

JUB0B8— In  treason  trials  in  Ireland 
prisoner  formerly  not  entitled 
to  list  of  jurors  ten  days  before 
trial,  under  7  Ann.  c.  21.  Beg, 
V.  Snuth  O'Brien         -  -  1 

now    entitled  by   17   &  18  Vict 

c.  26.    -  -  -  ■       ^ 

— —  in'  felony,  prisoner  not  entitled  to 
list  of  jurors  on  the  panel,  or  to 
have  the  panel  read  orer.  Reg. 
y.  Dowling       -  -  - 

^—  names  of  jurors  on  panel  may  be 
read  over  by  leave  before  the 
jury  is  sworn.     Beg.  v.  Cuffey  - 

^—  application  to  ballot  for  jury  re- 
fused in  treason  and  treason 
felony  in  Ireland.  See  Beg.  v. 
Smith  O'Brien,  Beg.  r.  Duffy  1,  880 

-— .  now  directed  in  Ireland'  by  39  St 
40  Vict  c  78.  8.  17       - 

——discharge  of  disagreeing  jnry  in 
felony,  no  bar  to  new  tnal.  In 
re  Newton        -  -  - 

See  Challknob  to  thb  Array. 

JUBY  DE  MBDIET ATE— Not  olaim- 
able  by  naturalised  subject. 
Beg.  V.  Manning 

—  abolished    -  -  -  - 


381 


467 


871 


1130 


1029 

ib. 


LEYTING  WAE  — Against  Queen 
made  treason  in  Ireland  by 
Poyniug's  Law,  27  Hen.  7. 
c.  22.  Beg.  v.  Smith  O'Brien  -  1 

..  an  intention  to  assemble  in  arms, 
-  prepared  to  meet  opposers,  and 
intending  to  preTent  the  Govern- 
ment from  the  free  exercise  of 
any  of  its  lawful  powers,  is  an 
intention  to  levy  war  within  11 
&  12  Vict  c.  I2.  Beg.  v. 
Dowling  .  -  -     881 

Whiteside's  argument  in  Beg.  v. 

Smith  O'Brien-  -  -     806 

—  Kenealy's  argument   in    Beg.  v. 

Dowling  -  -     432 

-— *-  persons  joining  with  others  in  levy- 
ing war  against  the  Queen  guilty 
of  treason  under  25  £dw.  8. 
though  ignorant  of  treasonable 
intent    Beg.  v.  O'Donohue     -  1091 

-^»-  person  inciting  to,  guilty  of,  though 
t  at.    Beg.  v.  " 


961 


,  Mea- 


not  present 
gher      - 

LIVEBPOOL. 

See  Chartists. 

MAN.    ISLE     OV— Commitment    by 


Chancery  Court  in. 
Crawford 


See  In  re 


1092 


961 


MAN»  ISLE  OW-comL 

«— -its  relations  to  the  Crown  of  film- 
land.   See  In  re  Crmofbrd 

MANCEESTEB. 

See  Chartuts. 

KEBOEB— Doctrine  of. 

See     CoNSPiaAcrr ;     Trbason 
Fblont  Aot. 


"JTATION,    THE"  —  (Newspaper.) 
Articles  in,  set   nut    in  indict> 
ment  in  Beg.  v.  Duffy  -        873,  87S. 
879,  881, 883,  885,  888, 889 

''  NATIONAL  GUABD "     -         61, 526 

NATUBALIZATION. 

^  See  Jury  db  Mbdibtatr. 

NEUTBAUTT. 

See  FoRBiav  Enlistmrnt  Act. 


OVEBT  ACT. 

See    CONSPIRACT ;     Trbasow  ; 
Trbason  Fbloky  Aot. 


PANEL. 

See  CaAiXBNGB  to  thb  Array. 

-— «  in  Ireland  now  arrayed  alpha- 
betically -  -  797n 

PABTIES. 

See  Soybrbign  (Forbiov). 

PEEB — ^Becomes  entitled  to  privileges 
of  peerage  from  moment  of  suc- 
cession.   In  re  Lord  HarUy  -   1129 

PLEA — Quaere  if  wrongful  refusal  to 
furnish  lists  of  jurors  and  wit- 
nesses according  to  statute  can 
be  raised  on  record  by  way  of 
plea.    See  Beg.  v.  O'Brien. 

18, 368. 371 

—  See  Arraighicbnt  ;  I>bxi7RRbr; 
Indiotmbnt. 

POYNING'S  LAW— (10  Hen.  7.  c.  22.) 
Made  it  treason  to  levy  war 
against  the  King  in  Ireland. 
Beg.  V.  Smith  O'Brien  329,  377, 815 

PBACTICE. 

See  Caption;  Chali^bnob;  De- 
positions; DiSCOVBRY;  In- 
dioticbnt;  Jurors;  Trba- 

SON ;  WiTNBSSBS. 

PBINTINOS — ^Felonious    compassing 
under  11  &  12  Vict.  c.  12.  ex- 
pressed by. 
See  Trbason  Fbi^ony  Aot. 

PBISONEB'S    8TATEMENT-A1. 

ways  allowed  in  treason  cases  -  27611 

PBIVILEOE. 

See  Pbbr. 

PBEBOOATITE. 

See  Crown. 

PBOHIBITION  - 

Committee 


Against    Judicial 


107U 
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PUBLICATION— What    amounts  to. 

See  Bt^.y^  Duffy        -  -     897 

— —  of  proceedingB  durm|^  trial  forbid- 
den.   Reg,  Y.Duffy     -  -     803 

—— prohibition  wjthdiawn        -  -     817 

auASHiNa. 

See  Indictmsnt. 
QUEEN— Trial  under  5  &  6  Vict.  c.  51. 
for  presenting  pistol  at.     See 
Beg,  V.  Hamilton        -  -    USO 

BEBEIiLION. 

See  SovBSBiQN  (Fobbiqn). 

SEOOBD,  COURT  OF. 

See  JuDOB. 

BEFOBHATION     STATUTES  - 

See  Gorham  v.  Bishop  of  Exeter  1071 

BSLIGION  OF  JXTROBS. 

See  Challbnge  to  the  Abba.y. 

BEFLT  (BIGHT  OF)— In  Scotland. 

pannel  entitled  to,  in  all  cases 

except  treason  •  -  '     542 

BEPUONANCY— Objections    for.   in 

indictment  under  11  &  12  Yict. 

c.  12. 

See  Tbeason  Felony  Act. 

RESPONDEAT  OUSTEB. 

See  Demubbes. 

BEVOLUTION,  FBENCH,  1848- 

Beferencesto    -  -  48,873 

SCOTLAND. 

See  Indictment  ;  Bbflt  ;  Sedition. 

SEDITION — On  an  indictment  charg- 
ing the  seditious  use  of  language 
intended  and  calculated  to  ex- 
cite, &c.,  held  that  a  verdict  of 
guilty  of  sedition  in  so  far  as 
that  he  used  words  calculated  to 
excite,  &c.  (omitting  "  in- 
tended") was  eood.  See  Beg. 
▼.  Grantf  Barren,  &c.  -     607 

-^*  Scotch  definition  o£    See  Beg,  v. 

Grant,  &c,  -  -  -        «6. 

SHIP— fitting  out,  against  friendly 
power.  See  Fobbign  Enlut- 
ifBNT  Act. 

SOTEBEiaN  (FOBEiaN)-Biglit 
to  follow  property  removed  in 
this  country  by  rebellious  sab. 
Jeots;  not  necessary  to  make 
rebelfious  govemment  parties. 
King  of  Two  Sicilies  y,  Willcox  1049 

SPIES— Maule,  J.,  on  evidence  of       -   1110 

STATEMENT. 

See  Pbi£K)nbb'8  Statement. 

STATUTES  BEFEBBED  TO  :— 
25  Bdw.  8.  Stat  5.  c.  2.—TA0  Trea- 

9tmAct,iSii     -   l,46n«  206.293, 
886,  338,  344,  349,  367, 706 
^  Bdw.  S.  c.  \Z,^Jwry  de  Medie- 

tfofo     •  -  -  -  1029 

10  HeD.  7.  c'  22.  (Irish) — Pogning*s 

Lawr  1, 329, 336,  346,  349,  377, 


STATUTES  BEFEBBED  TO— con^ 

24  Hen.  8.  c.  12.  \ 

25  Hen.  8.  c.  19. 

25  Hen.  8.  c.  20.  yBeformation 

25  Hen.  8.  c.  21.        Statutes  -  1081 

26  Hen.  8.  c.  1.  J     • 

31  Hen.  8.  c.  10.— Precedence  in  the 

House  of  Lords  -  -     976 

18  Cha.  2.  c.  l.^TVeasonable  Prac- 
tices     ....    436 

18  Cha.  2.  c.  b.-^Tumultuous  PeH- 

turning-  -  -  .  43111 

18  &  14  Cha.  2.  c.  ^.-—Act  of  Uni- 
formity' -  -  1073 

81  Cha.  2.  c.  2,— The  Habeas  Cor- 
pus Act,  1679  -  -  .     964 

1  Will.  &  M.  c.  2l,--Precedence    -     976 

7  &  8  Will.  3.  c.  8.-7^   Treason 

Act,  1695     -     16, 19,  276n,  338, 
346,  352,  837 
7  Ann.  c.  21.— rAe  Treason  Act, 

1708     .   1,16, 338,34ft  3M.  367, 

12  Geo.  1.  c.  2S.—l8le  of  Man  '     -     964 

5  Geo.  8.  c.  21.  (Irishy— 'Treason 

Trials    -   16,340,346,360.362, 

6  Geo.  8.  c.  26. — Purchcue  of  Isle  of 

Man  by  Crown  964,  967 

86  Geo.  8.  c.  V.-^The  Treason  Act, 
1795      .    1.326.329,338,346, 
362,  367,  369,  376,492, 49^  602, 

39  &  40  Geo.  8.  c.  9S,-^The  Treason 

Act,  1800  -  .  346,353,367 
45  Geo.  8.  c.  128.  ^IsU  of  Man  -  964 
54  Geo.  8.  c.  146.— The  Treason 

Act,  isiA  .     368,368 

56  Geo.  8.  c.  100.— 7%e   Habeas 

Corpus  Act,  1816       -  .     964 

57  Geo.  8.  0.  ^.—The  Treason  Act, 

1817     -    1.16,17,338,346,361, 
86af,36y,37?^,49rf 

59  Geo.  8.  c.  62,— Foreign  Enlist- 

ment Act,  IS19  -    979,981,102111, 

102711 

60  Geo.  8.  &  1  Goo.  4.  c.  i.— Plead- 

ing in  Misdemeanor     -  -  7I61I 

1  &  2  Geo.  4.  0.  24,-^Treason  Act, 

1821  .  16,'346,  366,  368,  367 
6   Geo.  4.  c.  47. — Punishment   of 

Leasing^making,  (fc,     -  -     49S 

6  Geo.  4.  c.  &l,— Assizes,  I,         802,  804 
9   Geo.  4.   c.  54. — Criminal  Law 

(Procedure):  ChaUenge        -    3,43. 
343,  346,  369,  378f 

7  &  8  WilL  8.  e.  3— Treason  Act, 

1695      ....  27611 

2  &  8  Will.  4.  c.  92,—Pnvy  Council : 

Pou}ers  of  Court  of  Delegates-  1071 

8  &  4  Wm.  4.  e.  41.— rA«  Judicial 

Committer  Act-  -  1071 

8  &  4  WiU.  4.  c.  2\.—Jury  Act  (Ire- 
land)    -     22, 808, 810,  813, 816, 

871II 
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STATUTES  KBfXBBID  lO-^om. 

6  ft  7  WilL  4.  0.  lS,-^New9paper 

Act      .  -  -  -878 

6ft  7  Will.  4.  c.  lU.—PrUoner^s 

CouHsdAct     -  -  -  TlSn 

7  Win.  4.  ft  1  Vict.  c.  5.'^Zeanng^ 

making  {SeofUmdy  -  618n 

8  ft  4  Vict  c.  108.— jlfunicipa/  Cor- 

poraHaru  ilreland)  Act  -     863 

5  ft  6  Vict  c.  61.— rA*  TreatOH  Act, 

1842  ....  1130 
7  ft  8  Vict  e7fi6.-~Aliems  -  -  1029 

«  ft  9  Vict  c.  S9.-^Begisi€nng  of 

British  VesadM  IO661I 

11  ft  19  Vict  c.  3.— ilnM  Act  (/re- 

land)    -  -        542l,9to 

11  ft  19  Vict  c.  19.— rib  TreoMon 

Sf?*^^^'*^®^      -     1,16.17,6121, 

m  330,  339,  344,  346,  361, 36^ 

870, 377  382  388  467,  602,  706 

796;  819, 827, 840/866, 960 
11  ft   19  Vict  c.    49.— /Hdtctoft/e 

CijBfence$  Act,  1848       -  -  716n 

11  ft  19  Vict  0.  78.— Crown  Cases 

Act,  IS48        -  -  1029n 

19  ft  18  Vict  c.  Vr, ^Transportation  370n 
14  ft  15  Vict.  c.  lOO^The  Criminal 

Procedure  Act,  1851    -  -  498n 

17  ft  18  Vict  o.  86.— ir^A  Treason 

{Ireland)         -  -  -       In 

95  ft  96  Vict.  c.  ^.-^JEngUsh  Wnts 

of  Habeas  Corpus  abroad      -  967lL 
88  ft  84  Vict  0.  14.— /VotefWuro* 

tion  Act,  1870  ...  1020 
88  ft  84  Vict  0.  98.-2^  FwfsUmre 

Act,  1870         .  .  -  83111 

88  ft  84  Vict  c.  90.— jFbr«^  JBii- 

Ustmmt  Act^  1870         -  -  070n 

84  ft  85  Vict  o.  65«-^MrMt  Act 

(^IrelaMd),mi     -    3911,797,81311 

89  ft  40  Vict.  0.  78*-Vi«riw  Proee- 

dm-9  iIrdmd)Act,  1876  797ll,871ll 


*«TIXS8»  THE." 

See  ^^ComusTAvmB  Gvabo." 

TRXASQN  (HiaH)— The  charge  of 
Blackbunie»  L.C.J.,  on  treason 
under  95  Edw.  8.  by  compassing 
the  Qaeen's  death,  and  by  levy- 
in^war.  donmel Speeial Com- 
mission.    See  Meg.  t.  (yBrim         4 

—  lerying  war,  penons  Joining  others 

in,  guilty  of  treason,  even 
thongh  ignorant  of  treasonable 
intent    Beg.  ▼.  €yVmohuB    -  1091 

persons  inciting  to,  ([oilty  of  treason, 

thoogfa  war  levied  m  their  ab- 
sence.   Beg,  y.  Meagher  -  UOl 

— —  words  when  overt  aAts  of      -    839, 1101 

levylnff  war  aoalnst  the  King  in 

IreSsnd  made  treason  by  ]£yn- 
ing's  Law,  10  Hen.  7.  o.  99.  349,  377 


TBSA80N  (HIO&>— Am^. 

— —  in  Ireland  prisoner  not  entitled  to 
benefits  of  7  Ann.  e.  91.  either 
by  virtue  of  57  Geo.  8.  c.  6*  s.4 
or  11  ft  19  Viet  e.  U.  s.  ft, 
because  (1)  57  Geo.  8.  0.  6. 
ss.  1-4,  perpetuating  Britirii  sta» 
tute  86  Geo.  8.  e.  6.,  did  not 
when  passed  extend  to  Ireland^ 
(9)  s.  4  of  57  Geo.  8.  was  not 
among  the  proviaioiis  of  that 
statute  extended  to  Ireland  by 
11  &19  Vict.  c.  19.  s.  9;  11  ft 
19  Vict  only  extended  to  Ire- 
land such  of  die  provisions  of 
57  Gea  8.  as  related  to  direct 
attnnpts  a^psinst  the  pecaon  ot 
the  sovereign,  for  which  the 
prisoner  was  not  indicted.  Beg. 
V.  Smith  (TBrien        -      1,  Jf^  S76 

-«-  applications  to  inspect  jury  panel, 

and  ballot  for  Jury,  reftised   -19,42 
-«*  prisoner  invited  to  address  jury  after 

his  counsel's  speeches  •  *     K6 

—  sentence  for  ...     831 

altered  by  88  ft  84  Vict  c  81.  331ll 

oonviction  for,  vacates  seat  in  House 

of  Commons  ...  880 
-«- sentence.  Power  given  to  Grown  to 
commute  sentence  of  death  to 
transportation  in  treason  cases 
in  Ireland  by  19  ft  18  Viet  e. 
97.        - 

See  CONSPIBAGT. 

TSSASON  FELGITT  ACI-(ii  ft  n 
Vict  e.  12.)  s.  9  only  extended 
to  Ireland  the  provisions  therein 
recited  of  36  Geo.  8.  0.  7.  and 
57  Geo.  8.  c.  6.  affecting  direot 
attempts  a^j^ainst  the  person  of 
the 'sovereign;  did  not  extend 
57  Geo.  8.  8.  4  giving  the  bene- 
fit of  the  statutes  ofWilliam  and 
Anne.  Beg.  v.  Smith  G'Briem  t 
•— «M  on  an  indictment  under  s.  8  for 
compassing  to  depose,  fte.,  and 
expressing  such  compassing  **  by 
publishing  any  printtng  orwiit- 
ing,  or  by  open  and  aMndk 
speaking,  or  by  any  overt  act  or 
deed,"  held- 

A  eoont  charging  one  ooopw- 
siitf  expressed  by  mora  dian  ene 
miMication  or  overt  act  ia  not 
bad  lor  duplicity  •       838^  8M 

It  is  not  necessary  to  set  outtfae 
whole  of  the  printings  or  writ* 
ings  charged  as  publ&ations,  or 
to  insert  any  e<iloquiiun,  imra^ 
endoes,  or  averments  expiesai»e 
of  the  intent  charged  wlkera  Hie 
passages  set  oat  elea^  import 
thecompassittg-  aiaL84S 

The  publication  of  a  printing 
or  writing  in  fiuUMnaoe  of  the 
compassing  may  also  be  wdl 
laid  as  an  overt  act  or  deed,  in 
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TBBASOir  FKLONT  ACT-«0ii^. 

whieh  case  h  is  mmeoeflsaiy  to 
■et  oat  any  part  of  sach  printi] 
orwritiiig        -  -        '_ 

As  to  repognaiioy^  see  also 

A  count  dwcging  a  oomptts- 
sing  on  June  ihrd,  and  expressing 
it  by  pablioations  or  orert  aets 
on  June  ard,  17th,  Mth,  is  not 
repugnant  or  insensible 

As  to  whether,  on  a  oharge  of 
expiessing  the  compassing  by 
pablishing  a  printing  or  writing, 
the  pablieation  most  have  beoi 
in  rnriheranee  of  the  compas- 
ing.  8eeiJ6y.T.2>i#3f  867»  900 
— —  it  is  competent  to  Ubel  a  prerioas 
design  as  cTldenoed  by  subse- 
quent overt  aets.  Reg,  t.  Cum- 
ming     -  -  -  -     486 

-—  h  is  competent  in  Scotland  to  libel 
the  same  aptcin  facH  as  felony 
under  II  &  la  Vict  and  as 
oonspiraey  and  sedition  at 
common  law     •  •  .       t6. 

See  Dxposoro  thb   Qubbni 

LBTTiKd  Wam  I  BymaiicB. 

TBB8PAS8. 

See  JoDoa* 

TBIAL^  NEW— In  felony,  after  dis- 
charpe   of  first  jniy   without 
▼erdiot. 
See  JuBOBS. 

nirCKRTAIHTT— Objection  for,  in 
indictment  under  11  &  19 
Vict,  c  19.  oYenuled. 
SeeTnaAiow  Fslort  Aoi. 


UHLAWFUL  ASSEXBLT. 

See  AssBMBXiT. 

VXHUB— Change  of,  from  city  to  county 
and  back  to  city,  under  6  G(eo.  4. 
c51.    SeeIUg.r.Ih^  •  808»  *0. 

"VOIE  DIBB.'' 

See  Ghallbnob. 


WAS. 

SeeLBvnvo  Wab. 

W  iTE  JfiSSES— In  treason  trials  in 
Ireland  prisoner  formerly  not 
entitled  to  lists  of  witnesses 
ten  days  before  trial  under 
7  Ann.  e.  91.  Beg,  ▼.  Smith 
aBriem  .  .  .         l 

—- now  entitled  by  17  ft  18  Vict. 

c26.    «  -  •  -       In 

—  in  felony.    Prisoner  not  entitled  to 

list  of  witnesses  in  fdony,  but 
counsel,  after  arraignment,  may 
see  names  on  bade  of  indict- 
ment   Beg.  y.  Cuff^  -     881 
— —  committed  for  refusing  to  ciTe  eri- 

dence.    Beg.  ▼.  SmUk  CyBrien     164 

—  on  **  voir  dire." 

See  Cbalubbob. 

WOSDS--Calculaled  hot  not  intended 
to  excite  disaffection,  Ac. 
SeeSBMTXOB. 

*— -  when  overt  acts  of  treason    •    889,  UOl 

WEIXIEOS — Fdonious    compassing 
under  11  ft  19  Vict,  c  19.  ex- 
pressed by. 
see  Tbbaioh  Fbu>bt  Aos. 
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